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SCHEDULE 

BSPOBOB  WBML  WSJttttL  OABBB  HAVB  BHDT  OUBOIXD 
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AMERICAN  DECISIONS 


Svpoili  iM  In  ptfeBlhMii,  and  the  nnmlMr  of  th«  Amntiwn  DmIsIoiii  i» 
wblfih  th9f  an  n-npoited  li  In  hmtj  teotd  kMv. 


SA1.ABAIIA— (1  l^or)  IS;  (1  Stew-)  id;  (2  stow.)  19»  M;  (8  Stow.)  M^  Mi 
(1  Stow.*  P.)  81;  (1, 2, 3  Stow,  ft  P.)  88;  (4»  6  Stow,  ft  P.)  84;  (5  St6W. 
ft  P.,  and  1  Porter)  86;  (1, 2Portor)87;  (3, 4  Parlor)  89;  (4^  6, 6  Portor> 
80;  <8»  7  Portar)  81;  (8,  9  Porter)  88;  (1)  84^  86;  (2,  8)  86;  (3,  4)  87; 
(4,  5)  88;  (8,  7)  41;  (7,  8)  48;  (9,  10)  44;  (11,  12)  46;  <13,  14,  16)  48; 
as,  16)  60;  (17,  18)  68;  (18»  19)  64;  (20,  21)  66;  (22,  23)  68;  (24,  2K> 
60;  (26^27)68;  (28,29)66;  (29,30,81)68;  (31,32,33)70;  (33»34,36> 
78;  (86,  86^  87)  76;  (37,  88)  70;  (38)  81,  88;  (39)  84,  87;  (39,  40)  88; 
(40,  41)  81;  (41,  42,  43)  04. 

AUAHaAS~<l,  2)  88;  (2)  86;  (3)  86;  (4)  87,  88;  (6)  80,  41;  (6)  48;  (7,  8) 
44,  46;  (8, 9)  47;  (9, 10)  60;  (1%  H)  68;  (11, 12)  64;  (12, 13)  66;  (13, 
14)  68;  (14, 16)  60;  (16, 16)  68;  (17, 18)  66;  (18»  19)  68;  (19)  70;  (20)  78; 
(21,  22)  76;  (22,  23)  79;  (24)  81,  87,  88;  (24,  26)  01;  (26)  04. 

CUuiOBinA^l)  68,  64;  (2)  66;  (3)  68;  (4)  60;  (6)  68;  (6)  66;  (7,  8|  68; 
(9,  10, 11)  70;  (12, 13»  14)  78;  (14,  16,  16, 17)  76;  (17,  18,  19)  70;  (19, 
20,  21)  81;  (21)  88;  (22,  23)  88;  (24,  26,  26^  27)  86;  (27,  28,  29)  87; 
(29,  30,  31)  80;  (31,  32,  83,  34)  01;  (34)  04;  (36,  36)  96. 

CtauuujM)— (1)  9L 

OuKKJOiiouTHKirby,  and  1,  2  Boot)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4 
(6  Day)  6;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  18;  (6)  16;  (7)  18;  (8)  80 
(9)  81;  (10)  86,  86,  87;  (11)  87,  80;  (12)  80,  81;  (13)  38;  (13, 14)  86 
(14)86;  (16)88,80;  (16)41;  (17,18)44;  (18)46;  (19)48;  (19,20)60 
(20)  68;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60;  (23,  24)  68;  (26)  66 
^,  26)  68;  (27)  71;  (28)  78;  (29)  76;  (29, 30)  70;  (31)  81,  88;  (82)  86; 
(32,  33)  87;  (83)  89;  (34)  91;  (36)  96. 

0>LAWAK»-(1  Hair.)  88,  86,  86,  87;  (2  Harr.)  89,  80;  81,  88;  (4  Harr.^ 
48,  44;  (6  Harr.)  48^  60;  (1  Honat)  68,  68,  71;  (2  Hooai.,  2  Del 
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Ql)  78;  (2  HooBt)  81;  (2  Boost)  88;  (3  Hoiut)  88;  (2  Dd.  Ck, 
SHoiist)88. 

ftoEnu-HD  44,  48;  (2)  48»  60;  (3)  68;  (4)  64,  66;  (5)  68;  («)  88^  66; 
(7)  68;  (8)  71,  78;  (9)  78,  78;  (10)  81;  (11)  88;  (12)  81;  (12)  86. 

€iOMiA--(l  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  48;  (4,  5)  48;  (8»  7)  60; 
(8^  d)  68;  (9, 10)  64;  (11, 12)  68;  (12, 13, 14)  68;  (16, 16)  80;  (17, 18, 19) 
68;  (19,  20)  66;  (21,  22;  23)  68;  (24,  2S,  26)  71;  (27, 28)  78;  (29)  74; 
(29,  80;  31)  76;  (31,  32)  78;  (33)  81,  88;  (34,  35)  88;  (36)  81;  (37)  88; 
(37,  38)  86. 

iLUROis— (Bnooe)  8;  (1  Soam.)  86,  88,  87,  88,  88,  80;  88, 88;  (2  Scam.) 
88,86;  (3  Soam.)  86;  (3,  4  Scam.)  88;  (4  Scam.)  88;  (1  Gilm.)  41; 
(2Gilm.)48;  (30ilm.)44;  (4Qilm.)48;  (6  Gilm.)  48;  60;  (11)60; 
(11,  12)  68;  (12,  13)  64;  (13,  14)  66;  (14,  15)  68;  (15)  80;  (16)  61;  (16, 
17)  68;  (17,  18)  66;  (18,  19)  88;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23, 
24,  25)  76;  (25,  26,  27)  78;  (27,  28,  29,  30)  81;  {30,  31,  32,  33)  88;  (33, 
34,85,36)86;  (36,37,38)87;  (39,40,41,42)88;  (42,43,44,45,46)88; 
(46,  47,  48,  49)  86. 

ImxAKA— (1  Blackf.)  18;  (2  Blaokf.)  18, 80,  81;  (3  Blaokf.)  86, 86;  (4 Blaokl) 
88,  88,  80,  88;  (5  Blackf.)  88,  88,  86,  86;  (6  Blackf.)  86,  88,  88; 
<7  Blackf.)  88,  41,  48;  (8  Blackf.)  44,  48;  (1)  48,  60;  (2)  68;  (2,  3) 
64;  (3)  66;  (4)  68;  (5,  6)  61;  (6,  7)  83;  (7,  8)  66;  (9,  10)  68;  (10,  11) 
71;  (12,  13)  74;  (14,  15)  77;  (16,  17)  78;  (18,  19)  81;  (20,  21)  88;  (22, 
23)  86;  (24,  25)  87;  (26,  27)  88;  (27,  28,  29)  88;  (29, 30)  86. 

Iowa— (Morris)  88,  41,  48;  (1  G.  Greene)  48,  48;  60;  (2  G.  Greene)  68 
(3  G.  Greene)  64,  66;  (4  G.  Greene)  81;  (1,  2)  68;  (2)  66;  (3,  4)  66 
(4,  5)  68;  (6, 7)  71;  (7, 8,  9, 10)  74;  (10, 11)  77;  (11,  12)  78;  (13, 14)  81 
(14,  15)  88;  (16,  17,  18)  86;  (18,  19)  87;  (20,  21)  88;  (22,  23,  24)  88 
(24,  25)  86;  (25,  26)  88. 

Sah8A8--(1)  81;  (1,  2)  88;  (2)  86;  (3)  87,  88;  (4)  86. 

KaimjOKT— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  E.  Manh.)  10;  (2  A.  K.  Marsh.,  and  litt  SeL  Oss.)  18; 
(3  A.  K.  Marsh.,  and  1,  2  Litt)  18;  (3,  4  Liit)  14;  (1,  2  Mon.,  and  5 
Idtt.)  16;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  18;  (3,  4,  5  J.  J.  Marsh.)  80;  (5,  6  J.  J.  Marsh.)  88;  (7  J.  J. 
Marsh.)  88,  88;  (1  Dana)  86;  (2  Dana)  86;  (3  Dsaa,  88;  (4  Dana)  88; 
(6  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  1  B.  Mon.) 
86;  (1,  2  B.  Mon.)  86;  (2,  3  B.  Mon.)  88;  (3,  4  B.  Mon.)  88;  (4,  5  & 
Mon.)  41;  (5,  6  R  Mon.)  48;  (6  B.  Mon.)  44;  (7  B.  Mon.)  46;  (7,  8  E 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  60;  (10,  11  B.  Mon.)  68; 
(12  R  Mon.)  64;  (13  R  Mon.)  66;  (14  R  Mon.)  68;  (14, 15  R  Mon.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Mon.)  66;  (18  R  Mon.)  68;  (1  Mete.)  71; 
(2  Mete.)  74;  (3  Mete.)  77,  78;  (4  Mete.)  81,  88;  (1  Dnvall)  86;  (2 
DnvaU)  87;  (1  Bush)  88;  (2  Bosh)  08;  (3,  4,  5  Bnsh)  86. 

louisiANA— (1,  2,  3  Mart.)  6;  (3,  4  Mart)  6;  (5,  6, 7  Mart)  18;  (8, 9, 10, 11, 
12  Mart!)  18;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  16;  (4,  5  Mart, 
N.  S.)  16;  (6  Mart.,  N.  S.)  17;  (7  Mart,  K.  S.)  18;  (8  Mart,,  N.  S.)  18, 
"  (1,  2)  80;  (2,  3)  88;  (3,  4)  83;  (5,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
(11)  80;  (12)  88;  (13,  14)  88;  (15, 16)  86;  (17, 18, 19)  86;  (1  Rob.) 
(1,  2,  3  Bob.)  88;  (4,  5,  6  Rob.)  88;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Bob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
<5  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
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Aim.)  68;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  0§ 
Abel)  77;  (16  Ann.)  78;  (17  Ann.)  87;  (18  Ann.)  88;  (19)  88;  (20  Ami.) 
86. 

liAnrs— (1  OreonL)  10;  (2  OreonL)  U;  (3  QroenL)  14;  (4CliMnL)  16; 
(6GraeDL)17;  (6<}r6enL)18;  (((» 7 OreonL) 80;  (7,  8 GreeoL) 88;  {%9 
GreenL)  88;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  88;  (U)  80^  81) 
(16)  88;  (15,  16)  88;  (17)  86;  (18, 19)  86;  (20)  87;  (21, 22)  88;  (22, 23) 
88;  (23,  24)  41;  (25)  48;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30^  31) 
60;  (31,  32)  68;  (32,  33)  64;  (34,  35)  66;  (35,  36,  37)  68;  (37)  68;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (43,  44)  68;  (45,  46)  71;  (46,  47)  74;  (48^ 
49)  77;  (50)  78;  (51)  81;  (52)  88;  (53)  87|  (53,  54)  88;  (54,  55)  88; 
(56)86. 

liABTLAND— (1,  2,  3»  4  H.  &  M.)  1;  (1  H.  ft  J.)  8;  (2  H.  &  J.)  8;  (3  H.  ft  J.) 
6,  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  8;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)  16;  (1 BL 
Gh.)  17, 18;  (1  H.  ft  G.)  18;  (1,  2  GUI  ft  J.)  18;  (2  BL  Ch.,  and  2,  3  G. 
&  J.)  80;  (3  BL  Ch.,  and  3  G.  ft  J.)  88;  (4,  5G.  ft  J.)  88;  (5,  6  G.  ft  J.> 
86;  (6^  7  G.  ft  J.)  86;  (7  G.  ft  J.)  88;  (8  G.  ft  J.)  88;  (9G.  ftJ.)Sl; 
(10 G.  ft  J.)  88;  (II  G.  ft  J.)  88,  86,  37;  (12  G.  ft  J.)  88;  (1  Gfll)  88; 
(2  GiU)  41;  (3  GiU)  48;  (4  Gill)  46;  (5,  6  Gill)  46;  (6, 7  GiU)  48;  (8  Gill) 
60;  (9  Gill)  68;  (1)  64;  (2,  3)  66;  (4,  5)  68;  (5,  6, 7)  61;  (8)  68;  (9)  66; 
(10, 11)68;  (12,  13)71;  (14^  15)74;  (16,  17)77;  (17, 18)78;  (18, 19)  81; 
(20,  21)  88;  (22)  86;  (23»  24)  87;  (24,  25)  88;  (25,  26)  80;  (27,  28)  88; 
(29,  30)  86. 

11488AGHU8S1TS— (Qoincy)  1;  (1)  8;  (2, 3, 4)8;  (5,  6)  4;  (7,  8)  6;  (9, 10, 11)  6; 
(12, 13, 14)  7;  (15, 16)  8;  (17)  8;  (1  Pick.)  11;  (2  Pick.)  18;  (3  Pick.)  16; 
(4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8^  9  Pick.)  18;  (9, 10  Pick.)  80;  (11, 12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  88;  (19  Pick.)  81;  (20 Pick.)  88;  (22 Pick.) 
88;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met.)  86;  (2,  3  Met.)  87;  (3, 4,  5 
Met.)88;  (5,  6,  7 Met.) 88;  (7,8Met.)41;  (9, 10Met.)48;  (ll,12Met.) 
46;  (12,  13  Met.)  46;  (1,  2  Gnah.)  48;  (3,  4  Chiah.)  60;  (5  Gush.)  61; 
(5,  6  Onah.)  68;  (6  Onah.)  68;  (7,  8  Caah.)  64;  (9  Cuah.)  66,  67;  (10 
Coah.)  67;  (11, 12  Coah.)  69;  (1,  2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64; 
(5,  6^  7  Qn,y)  66;  (8^  9,  10  Gray)  69;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gray)  74;  (14, 15, 16)  77;  (1, 2  Allen)  79;  (3  Allen)  80;  (3, 4, 5  AUen)  81; 
(6,  7  Allen)  88;  (8^  9  Allen)  86;  (10,  11  Allen)  87;  (12,  13  AUen)  90; 
(14  Allen)  98;  (97,  98)  88;  (98,  99)  96;  (99,  100)  07. 

MiGHiOAN— (1  Dfrng.)  40,  41;  (2  Dong.)  43,-  46, 47;  (1)  48^  61, 68;  (2)  66, 
67;  (2,  3)  69;  (3)  61,  64;  (4)  66,  69;  (5)  71;  (5,  6)  78;  (6,  7)  74;  (8, 
9)77;  (9)80;  (9,  10)81;  (10,  11)88;  (11,  12)88;  (12)  86;  (13)  87; 
(14,  15)  90;  (15,  16)  98;  (16,  17)  07. 

McnrBsoTA-^1)  66,  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77;  (5,  6)  80;  (7,  8) 
88;  (8)  88;  (9)  86;  (10,  11)  88;  (12)  90;  (12)  93;  (13)  07. 

M188I8SIPPI— (Walker)  18;  (1  How.)  86, 88, 89,  81;  (2  How.)  38;  (3, 4 How.) 
84;  (4,  5  How.)  36;  (5  How.)  37;  (6  How.)  88;  (7  How.,  and  1  Smedea 
ft  M.)  40;  (2,  3  Smedea  ft  M.)  41;  (4,  5  Smedea  ft  M.)  48;  (5,  6,  7  Smedea 
ft  M.)  46;  (8,  9  Smedea  ft  M.)  47;  (9,  10  Smedea  ft  M.)  48;  (11  Smedea 
ft  M.)  49;  (12,  13  Smedea  ft  M.)  61;  (13,  14  Smedea  ft  M.)  68;  (23)  66, 
67;  (24,  25)  67;  (25,  26)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66, 
(33,  34)  69;  (35,  3C)  72;  (36)  74;  (37,  38)  76.;  (38.  39)  77;  (39)  80; 
(40^  41)  90;  (41)  98;  (41,  42)  07. 
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l;18)M,«;  f7)W»«8;  (8)40^41;  (D)  48;  A  10) 46;  (10^11)47; 

(11, 12)  49;  (12)  61;  (13)  68;  (14^  15)  66;  (16, 16^  17)67;  (17, 18»  19)1MI; 

mJO)ei;<20^Sl,22)84;  (22,  28»  fi4)  06;  (24,26^26)68;  (26,27)98; 

.f»)  W;  (29,  30^  31)  77;  (31)  80;  (32, 38)  88;  (33,  34)  84;  VM^  86)  88; 

(36,86^87)88;  (87,  88,  39)  80|  (39,40)88;  (41,4^43)87. 

Ml)  8a 

IfimuM^l,  2)  90;  (3)  88;  (4)  87. 

Vmw  HAMmomMD  8;  (2)  9;  (3)  14;  (4)  17;  (6)  80^  88;  (6)  88;  86,  86; 
(7)  86,  88;  (8)  88;  89,  81;  (9)  81,  88;  (10)  M;  (11)  86;  (12)  87;  (13) 
88;  (13,  14)  40;  (16, 16)  41;  (16, 17)  48;  (18)46,  47;  (19)  49;  (19,  20) 
61;  (21,22)68;  (22,23,24)66;  (24,26,26)67;  (26,27,28)69;  (2^ 
29)  81;  (30, 31, 32)  84;  (33, 84)  66;  (34, 36)  68;  (36, 37)  78;  (37, 38, 39)  «k 
(40,  41,  43)  77;  (42,  43)  80;  (43,  44)  88;  (44,  45)  84;  (46)  86;  (46)  88; 
{t!)  80;  (47)  98;  (48)  07. 

Vmw  JnsBT— (Coxe)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Sonth.)  7;  (2  aontfa.)  8; 
(1  Halet)  10;  (2  BaJaL)  U;  (3  Hakt)  14;  (4  Halst)  17;  (5  Heist)  18; 
(6  Halst)  19,  80;  (1  Sax.,  7  Hekt)  81;  (1  Gr.,  1  Sex.,  7  Hekt)  88; 
(1  Sex.,  1  Ghr.)  88;  (1, 2Chr.)  86;  (2  €h-.)  87;  (3Ghr.)  88,  89;  (2C»r.  Ob.) 
88;  (1  Harr.,  3Ghr. Oh.) 81;  (1  Harr.,  1  Ghr. Oh.)88;  (2 Harr.,  1  Or.  Oh.) 
84;  (1  Ghr.  Oh.,  2,  3  Harr.)  86;  (3  Harr.)  87;  (3  Gr.  Oh.,  1  Speneer,  3, 
4  Harr.)  88;  (1  Spenoer,  3  Gr.  Oh.)  40;  (3  Gr.  Oh.)  41;  (1  Spencer,  3Gr. 
Oh.,  1  HalBt  CSi.)  48;  (1  Spenoer,  1  Halst  CSi.)  46;  (1  Zab.,  2  HaUt  Ch.) 
47;  (2  Zab.,  3  Hakt  Oh.)  61;  (2,3Zab.)68;  (3  Zab.,  4  Halst  Oh.)  66; 
(3  Zab.,  1  Stock.  Oh.)  67;  (4  Zab.,  1  Stock.  Oh.)  69;  (4  Zab.)  61;  (4  Zab., 

I  Butch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Datch.)  67; 
(2  Dutch.,  3  Stock.  Oh.)  69;  (3  Dutch.,  1  Beasley'e  Oh.)  78;  (4  Datch.) 
76;  (4  Dutch.,  2  Beadey's  Oh.)  78;  (5  Dutch.,  1  McOarter)  80;  (1  Vroom, 
1,  2  McOarter^s  Oh.)  88;  (1  0.  E.  Green's  Ch.)  84;  (1,  2  Vroom,  2  O.  K 
Green's  Oh.)  86;  (20.  K  Green's  Ch.)  88;  (3  Vroom,  2,  3  O.  B.  Green's 
Oh.)  90;  (3  0.  E.  Green's  Oh.,  4  Vroom)  97. 

Hbw  Toek— (1,  2  Johns.  Oas.)  1;  (3  Johns.  Oas.,  1,  2  CJaL  Oai.,  1,  2,  3  Oai.) 
8;  (1, 2, 3  Johns.)  8;  (4, 5  Johns.)  4;  (6,  7, 8  Johns.)  6;  (9, 10;  11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3;  4  Johns. 
Oh.)  8;  (18  Johns*,  6  Johns.  Oh.)  9;  (19  Johns.,  6  Johns.  Oh.)  10;  {20 
Johns.,  7  Johns.  Oh.)  U;  (1  Oow.)  18;  (Hop.  Oh.,  and  2  Oow.)  14;  (3, 4, 
6  Oow.)  16;  (6  Oow.)  16;  (7  Oow.)  17;  (8,  9  Oow.)  18;  (1  Pkuge,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,3Paig^ 
6,  7,  8  Wend.)  88;  (3  Paige)  88, 84;  (8,  9,  10  Wend.)  84;  (4  Paige,  IQ, 

II  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Paige,  18,  14  Wend.( 
88;  (6  Paige)  89;  (15,  16  Wend.)  80;  (6,  7  Paige,  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,24,25 
Wend.,  8 P^) 86;  (26,  26 Wend.,  1, 2 Hill,  9 Paige) 87;  (9 Paige,  2,3 
Hill)  88;  (10  Paige,  4,  5,  6  HiU)  40;  (6  Hill)  41;  (7  Hill,  10,  11  P^uge) 
48;  (1, 2  Denio,  11  Paige,  1  Barb.  Ch.)  48;  (1,  2  Barb.  Oh.,  3  Denio)  46; 
(4,  5  Denio,  2  Barb.  Oh.)  47;  (3  Barb.  Ch.,  6  Denio)  49;  (1,  2)  49;  (2, 3) 
61;  (3,  4)  68;  (4,  5,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78:  (18,  19, 20)  76; 
(21, 22)  78;  (23,  24)  80;  (24, 25, 26)  88;  (26, 27,  28)  84;  (28, 29, 30)  86; 
(31,  82,  33,  34)  88;  (34,  35)  90;  (35)  91;  (36,  37)  98;  (37,  38)  07. 

NoxxH  Oabolima— (1  Mart,  1  Hayw.,  1  TayL)  1;   (2  Hayw.,  1  Goal)  8» 
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aKiiiih.)a^4;9MiirpL)6;(l,2lAwBBpk)6;  (1T.&)7;  (SHnrph., 
1  HMTln)  9;  (2  HawfciA  U;  (3  HmtIes)  14|  (4  Hawln)  15;  (1  D«r.)  17; 
<21>«r.)  18,  81;  (1  Der.  Eq.)  18;  (3  D«v.,  2  Der.  Eq.)  tt»  M;  (4I>eT., 
2Der.  Bq.)  86}  (iDer.,  2I>eT.  Bq.^  1  Der.  apB.,  1  Der.  4&  Eq:)  87; 
(l,2DeT.  ftB.,  IDer.  ftK  Eq.)  M^  80$  (1  DeT.4B.Eq.,  2D«v.&R) 
8^  (3»4D«v.  ftBu,2D«r.  ftB.Eq.)88;  (4D«r.ft  B.,2D«v.4B.  Eq.) 
84;  (1  lied.)  86;  (1  Iftd.  Bq.)  86;  (2  Ired.)  87;  {2, 3  Ized.»2Irod.  Bq.) 
88;  (3^  4Iied.,  2, 3Ired.  Bq.)  40;  (4^  ft Ized.,  Sired.  Bq.)48;  (5^  0  Ired. 
8»  4  Ired.  Bq;)  44;  (6,  7  Ired.,  4  Ired.  Bq.)  46;  a^Ind-f^^^Irad.  Bq.) 
47;  (8,  9  Ited.,  6  Ired.  Bq.)  49;  (9,  10;  H  Ii«d.,  6  Ired.  Bq.)  81;  (11 
Ired.,  7  Ired.  Bq.)  68;  (12;  13  Ired.,  8  Ired.  Bq.)  66;  (18  Ired.,  8  Ized. 
Bq.,  Bnebee  L.,  Biubee  Bq.)  67;  (Itaubee  U,  IJobm  ll,  Btasbea  Bq.,  1 
Jones  Bq.)  69;  (1,  2  Jones  L.«  1,  2  Jonas  Bq.)  88;  (2  Jonee  Bq.,  %,Z 
Jones  L.)  64;  (3,  4  Jonee  L.,  2, 3  Jonee  Bq.)  07;  (3  Joims  Eq.,  4»  6  Jones 
L.)69;  (5,  6  Jonee  L.,  4  Jones  Bq.)  78;  (4^6  JoBB»Eq.,7  JeneeU)  76; 
(6,6JoiieeEq.,7,8JoBMli.)78;  (8  Jones  L.)  80;  (8  Jens  Bq.,  8  Jones 
L.)88;  (1  Winst.  L.)  84;  (1,  2  \^Mt.  L.,  WiaetL  Bq.)  88;  (1  £lalL  L.) 
91;  (Fhm.  Law,  PhilL  Eq.)  9a 

Ohio-(1)18;  (2)16;  (3)17;  (4)19,80;  (8)88,84;  (8)86^87;  (7)88,80; 
(8)  81,  88;  {•)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (12)  48;  (14,  18)  46; 
(18)  47;  (17)  49;  (18)  M;  (18)  68;  (20)  66;  (1,  2  Oluo  St)  69;  (3,  4 
OhioSt.)88;  (4,  6  Ohio  St.)  64;  (6,  8  Oluo  St.)  07;  a  8  (»iiD  St)  70; 
(8,  9)  78;  (10, 11)  78;  (12)  80;  (13, 14)  88;  (14).  84;  (18)  86;  (18)  88; 
(18,  17)  91;  (17)  9a 

OR»]oir— (1)  68,  76;  (1,  2)  80;  (2)  88,  84,  8a 

PB!ar8n.TAHii^l  Add.,  1,  2,  3  DalL,  1,  2  Testes)  1;  (1  Bin.,  3, 4  Yeatse)  8; 
(2  Bin.)  4;  (3,  4  Bin.)  6;  (5,  8  Bin.)  6;  (1,  2  Serg.  ft  R.)  7;  (3,  4  Serg.  & 
E.)8;  (8,  8  Serg.  &  R.)  9;  (7  Serg.  &  R.)  10;  (8,  OSng.  ArB.)  U;  (10 
Serg.  k  R)  18;  (11,  12  Serg.  &  R)  14;  (13  Serg.  ft  R)  16;  (14„  15,  18 
Serg.  ft  R)  16;  (17  Serg.  ft  R)  17;  (1  Rawle)  18;  (2  Rawlo)  19;  (2 
Rawle,  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  88,  84;  (4 
Rawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (5  Bawle,  4  Watts) 
88;  (1  Whart.)  89;  (1,  2  Whart,  5  Watte)  80;  (8  Watts,  3  Whart.)  81; 
(7Watte)88;  (4 Whart.) 88;  (8, 9 Watts, 4,  8 Whart) 84;  (9,  lOWatte, 
8Whart)86;  (8  Whart,  1,  2,  3  Watte  ft  S.)  87;  (3Wattefta)d8; 
(3,4,8Wattefta)89;  (5,  8  Watte  ft  a)  40;  (7,  8;  9  Watte  ft  a)  48; 
(1,  2  Pk.  St)  44;  (2,  3, 4, 5)  46;  (ft,  8, 7)  47;  (7, 8, 9, 10)  49;  (10, 11, 12) 
61;  (13, 14, 1ft)  68;  (18, 17, 18)  66;  (18, 19, 20)  67;  {20, 21)  69;  (22)  60; 
(22,  23;  24)  68;  (24,  26)64;  (28,27)67;  (28,  29)  70;  (29,  9f^  31,  32)  78; 
(32,  33,  34)  76;  (3ft,  38,  37)  78;  (38,  39,  40, 41)  80;  (41, 42;  43)  88;  (44, 
45,  48)  84;  (48,  47,  48)  86;  (48,  49,  »),  ftl)  88;  (ftl,  S2,  ftS)  91;  (84,  65, 
68)  98;  (58)  94. 

RHora  IflLABiMD  19, 86, 61,  68;  (2)  66,  67,  60;  (3)  68;  (3, 4)  67;  (4, 5) 
70;  (5)  78;  (8)  76,  78;  (7)  80;  88,  84;  (8)  86,  91,  94. 

PoCTH  Cabolina— (1,  2  Bay,  1  Desau.  Eq.)  1;  (2  Desau.  Eq.,  1  Rrev.)  8; 
(2  Brev.)  8;  (3  Desaa.  Eq.,  2  Brer.)  4;  (3  Desaa.  Eq.,  3  Btof)  6; 
(4  Deesp.  Eq.,  3  Brev.)  6;  (1  Nott  ft  M.)  9;  (1  Nott  ft  M.,  1  MoCord)  10; 
(1,  2  Mm)  18;  (2  McCord)  18;  (1  Harp.  Eq.)  14;  (3  MoGord)  16;  (1,  2 
MoCord  Gh.)  16;  (4  MoCord)  17;  (1  Harp.)  18;  (1  Bai)  19;  (1,  2  BaL, 
1  BaL  Eq.)  81;  (2  BaL,  1  BaL  Eq.,  1  Bich.  Eq.)  88;  (1  Rich.  Eq.)  84; 
(1  Hill,  1  Hi]lCh.)86;  (2 Hill,  1, 2Hill  Ch.)  87;  (2  Hill  Ch.)  89;  (3 Hill, 
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1  BOey,  1  Riley  Gh.,  2  HOI  Gh.)  80;  (Dudley)  81;  (Bioe)  88;  (Cheves) 

M;  (1  McMqIL)  86;  (1  McMulL  Eq.,  2  McMnlL)  87;   (2  MoMnlL,  1 

Speue  Bq.)  89;  (1  Spean,  1  Spean  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich). 

2Spean)48;  (1,  2 Rich.,  1,  2 Rich.  Eq.) M;  (%4Rich.)46;  (2Rich. 

Eq.)  40;   (1  Strob.  Eq.,  1,  2  Strob.)  47;   (2,  3  Strob.,  2  Stzob.  Eq.)  49; 

(8,  4  Strob.,  3  Strob.  Eq.)  61;  (4,  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  68; 

(3»  4 Rich.  Eq.,  4^  6,  6 Rich.) 66;  (4 Rich.  Eq.,  6  Rich.) 67;  (6,6Rich. 

Eq.,  6  Rich.)  80;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8^  9 

Rich.  L.)  64;  (9,  10 Rich.  L.)  67;  (8,  9Rlch.  Eq.,  10^  H  Rich.  L.)  70; 

(10  Rich.  Eq.,  11  Rich.  L.)  78;  (12  Rich.  L.,  11  Rich.  Eq.)  76;  (12  Rich. 

L.,  11,  12  Rich.  Eq.)  78;  (12  Rich.  Eq.,  18»  14  Rich.  L.)  91;  (13  Rich. 

Eq.,  H  16  Bich.  L.)  94. 
TlinilBSD-(l  Orert)  8;  (1  Cooke,  2  Overt)  6;  (3,  4^  5  Hay.)  9;  (Peek)  14; 

(IL  &  T.  17;   (1,  2,  3  Terg.)  84;    (4,  6  Terg.)  86;  (8,  7  Terg.)  87; 

8  Terg.)  89;  (9, 10  Terg.)  80;  (10  Terg.)  81;  (1  Meigs)  88;  (1  Humph.) 

M;  (2  Humph.)  86,  87;  (3  Humph.)  89;  (4  Humph.)  40;  (6  Humph.) 

48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8^  9  Humph.)  49; 

(9,  10  Humph.)  61;  (10,  11  Humph.)  68;  (1  Swan)  66, 67;  (2  Swan)  68; 

(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  66;  (3, 4  Sneed) 

67;  (4^  5Sneed)  70;  (5  Sneed,  1,  2Head)  78;  (%  3Head)76;  (1  Cold- 

weU)  78;  (2  CkddweU)  88;  (2,  3  Ooldwell)  91;  (4,  6  OoldweU)  94. 
lteA8-(l)  46;   (2)  47;   (3)  49;   (4,  5)  61;   (5.  6)  66;  (6)  66;   (7,  8,  9)  68; 

(9,  la  11)  60;  (11,  1%  13)  68;  (13,  14,  15)  66;  (16^  17,  18)  67;  (18^  19, 

20)  70;  (20,  21,  22)  78;  (22)  76;   (23,  24)  76;  (25,  25  Supp.)  78;   (26) 

80,  88;  (28,  27)  84;  (27)  86;  (28)  91;  (29,  30)  94. 
irnMonT— (1  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Ghip.)  6, 18; 

(1  Aik.,  2  D.  Ghip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 

88^84;  (6)86;  (6)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 

(13)87;  (14)89;  (16)40;  (16,  17)48;  (17,  18)44;  (18^  19)46;  (19)47; 

(20)  49;  {20,  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (2i^  26)  68;  (26, 

26)  60;  (26,  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31, 

82)  76;  (82,  33)  78;  (33, 34)  80;  (35)  88;  (36,  36)  84;  (36,  37)  86;  (37, 

9H)  88;  (38^  39)  91;  (39, 40)  94. 
TUOZRIA— (1  Jeff.,  l,2WadL,  l,2Gall)l;  (3, 4^ 5 Call) 8;  (l,2Hen.ftM., 

OCall)  8;  (4  Hen.  ft  M.,  1  Munf.)  4;  (1  Va.  Gas.,  2, 3 Munf.)  6;  (4  Muni) 

6;  (5  Munf.)  7;  (6  Munf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14; 

(8»  4,  Rand.)  16;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 

(3  Leigh)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Ims^)  89; 

(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86; 

(11, 12 Leigh)  87;  (1  Rob.)  89,  40;  (2  Rob.)  40;  (1  Gratt.)  48;  (2 Gratt) 

44;   (3  Gratt)  46;    (4  Gratt)  47;    (4,  5  Gratt)  60;   (5,  6  (katt)  68; 

(7GraU.)  64;  (7,  8  Gratt)  66;   (9  Gratt)  68;   (9,  10  Gratt)  60;  (11 

Gratt)  68;  (12  Gratt)  66;  (18  Gratt)  67;  (13Gratt)  70;  (14 Gratt)  78; 

(15  GraU.)  76;  (15, 16  Gratt)  78;  (16  Gratt)  80,  8<  86;  (17  Gratt)  91, 

94. 
West  Viboikia— (1)  88»  91;  (2)  94. 
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Bond  v.  Mount  Hope  Ibon  Company. 

[99  MA884CHU8XTT8,  605.] 
OOVTXBSION    or   StOOX  —  COBFORATIOH    LZABLB    TOB    NOT    laSUINO    TbANI- 

FKR  AND  CxBTmoAXXS  TO  PuBOHASKR. — Where  plaintiff  purchased 
■hares  of  the  stock  of  a  corporation  from  a  stockholder  therein,  in  com- 
pliance with  law  and  the  mles  of  the  corporation,  and  regularly  de- 
manded a  transfer  and  oertlfioates  to  him,  which  the  treasurer  refused  to 
make  upon  an  untenable  ground,  the  company  is  liable  to  an  action  for 
the  couTeraion  of  the  shares,  in  which  the  measure  of  damages  is  the 
▼aloe  of  the  stock  at  the  time  of  the  refusal,  with  interest 

TkiT  Pbbidbnt  of  Cobpobation  was  Sick  and  Unablb  to  Sign  Ckb- 
TOiGATn  OF  Stoox  is  no  excuse  for  the  failure  of  the  corporation  to  iune 
thorn  to  one  entitled,  where  at  the  time  of  the  refusal  it  was  based  upon 
another  and  inTalid  groond. 

Wbdkb  Pvbohasbb  of  Shabbb  of  Stock  nr  Oobvobation  Dbmands  of  its 
Tbxajrtbxb  Tbansfbbs  and  Nxw  Cxbizfigatbs  made  to  him,  but  does 
not  leaTe  the  old  certificates,  this  is  no  valid  excuse  for  the  corporation's 
refnsal  to  issue  such  new  certificates,  where  the*  purchaser  had  the  old 
oertificatea  with  him,  and  gave  to  the  corporation  copies  of  his  transfers, 
whieh  was  all  that  it  required,  and  which  based  its  refusal  at  the  time 
upon  another  and  untenable  ground. 

ToBT  for  conyersion  of  shares  of  stock,  with  a  count  in  con- 
tract It  appeared  that  Qeorge  W.  Bond,  plaintiff's  brother, 
was  the  owner  of  one  lot  of  twenty  shares  of  defendant  corpo- 
ration, the  certificate  of  which  stood  in  his  own  name,  and 
another  lot  of  fifty  shares,  which  stood  in  the  name  of  the 
president  of  the  corporation,  to  whom  he  had  pledged  them  as 
security  fi>r  the  payment  of  a  promissory  note.     Plaintiff 

booght  the  entire  seventy  shares  from  said  George  W.  Bond, 
▲».  i>aa  Yoii.  xovD-4  m 
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who  indorsed  a  formal  assignment  upon  the  back  of  the  cer- 
tificate for  the  twenty  shares,  and  who  executed  a  separate 
assignment  of  all  his  interest  and  title  to  the  fifty  shares. 
The  certificates  of  stock  in  this  corporation  were  ezpreesed  to 
be  transferable  by  the  owners  on  producing  their  certificates, 
subject  to  such  conditions  as  are  imposed  by  the  by-laws. 
The  ninth  by-law  of  the  company  provided  that  when  any 
stockholder  desired  to  sell  his  shares  he  must  first  offer  them 
to  the  company  at  the  lowest  price  for  which  he  will  sell  them, 
and  if  the  company  neglect  to  purchase  and  pay  for  such 
shares  for  six  days,  then  that  he  may  sell  them  to  any  person. 
At  the  trial,  plaintiff  waived  all  his  claim  or  right  to  the 
seventy  shares,  and  offered  to  transfer  them  to  the  company. 
The  court  ruled  that  the  measure  of  damages  was  the  value  of 
the  stock  at  the  time  of  the  alleged  conversioni  with  interest 
from  that  time,  for  which  sum  he  directed  a  verdict  for  plain* 
tiff.    Exceptions  by  defendants. 

T,  Weston^  Jr,^  for  the  defendants. 

W.  Alien  and  D,  W.  Bond^  for  the  plaintiff. 

■ 

By  Court,  Chapman,  C.  J.  The  plaintiff  was  possessed  of  a 
certificate  for  twenty  shares  of  the  defendants'  stock,  duly  as- 
signed to  him  by  a  writing  on  the  back  of  the  same.  He  had 
also  an  assignment  of  fifty  shares,  which  stood  in  the  name  of 
Albert  Field,  the  president  of  the  corporation,  as  collateral 
security  for  the  payment  of  a  note.  He  paid  the  note  and  took 
it  up;  and  a  receipt  for  the  payment  was  written  by  Field's 
clerk  in  Field's  name  on  the  back  of  the  certificate,  which,  with 
the  note,  the  clerk  delivered  to  the  plaintiff.  The  treasurer 
of  the  corporation  was  present  at  the  payment,  and  knew  the 
facts.  The  plaintiff,  having  the  papers  with  him,  demanded 
a  transfer  and  certificates  made  to  him.  This  was  refused  by 
the  treasurer,  solely  on  the  ground  that  the  ninth  by-law  of  the 
corporation  had  not  been  complied  with. 

The  plaintiff  contends, — 1.  That  this  by-law  is  invalid; 
2.  That  it  had  been  complied  with  some  time  beibre  by  an 
offer  of  the  owner  to  sell  the  stock  to  them,  and  their  refusal 
to  purchase  it.  We  think  the  correspondence  between  Oeorge 
W.  Bond,  the  owner,  and  Job  M.  Leonard,  the  defendants' 
treasurer,  shows  that  the  by-law  had  been  complied  with. 
Therefore  the  question  of  its  validity  has  become  immaterial. 

The  defendants  now  contend  that  they  were  not  bound  to 
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make  the  transfer,  because  Mr.  Field,  their  president,  was  sick 
at  the  time  of  the  plaintiff's  demand  and  until  after  the  action 
was  brought,  and  could  not  sign  a  certificate.  But  their  refusal 
was  put  on  the  sole  ground  that  the  by-law  had  not  been  com- 
plied with,  and  therefore  the  alleged  sickness  of  the  president 
is  immaterial. 

They  also  say  that  the  plaintiff  did  not  leave  his  certificates 
with  the  treasurer  when  he  demanded  his  stock.  But  he  had 
them  with  him,  and  gave  the  treasurer  copies  of  his  transfers, 
which  was  all  that  he  required,  and  he  still  refused  to  make 
the  transfer,  on  the  sole  ground  that  the  by-law  had  not  been 
complied  with. 

They  say  further  that  the  plaintiff  consented  to  a  delay  until 
the  next  week.  But  he  did  this  upon  the  promise  of  the  treas- 
urer to  send  him  the  certificates  at  that  time.  The  certificates 
were  not  sent,  and  no  reply  was  made  to  his  subsequent  letter 
asking  for  a  transfer.  They  cannot  therefore  justly  contend 
that  his  consent  to  this  delay  was  a  waiver  of  his  rights.  He 
has  made  a  proper  demand,  and  it  has  been  refused  on  a 
ground  which  was  invalid.  The  stock  having  been  unjustly 
withheld,  he  is  entitled  to  recover  its  value. 

Exceptions  overruled. 

a»6  Oftenke^T,  LwUiigiimt  82  Am.  Deo.  696. 


Andrews  v.  Michigan  Central  R.  R.  Go. 

[99  MASSACRUsrm,  684.] 
FOBUON    COBPORATIOK  CAV    OHLY  BB   SXTBD  IN  BiASSACHUBSm  BT  MeAXI 

07  Attachmbnt  of  ita  property,  unless  by  virtae  of  an  express  statutory 
proTision. 

Defendants  appeared  specially,  and  moved  for  a  dismissal 
of  the  action  against  them,  upon  the  ground  that  they  had  not 
been  legally  sued;  and  from  a  judgment  of  dismissal  granted 
thereupon,  plaintiff  takes  this  appeal. 

C  AUeUy  for  the  defendants. 

W.  S.  B.  Hopkins  and  D.  Aikeny  for  the  plaintiff. 

By  Court,  Hoar,  J.  This  is  an  action  against  a  railroad 
corporation  established  in  the  state  of  Michigan,  and  the  only 
service  of  the  writ  was  upon  the  treasurer  of  the  corporation 
at  their  office  in  Boston.    There  was  no  attachment  of    •"  ip* 


Delaney  v.  Root*  {Mmbb- 

erty.  The  writ  alleges  that  the  corporation  baa  ita  naoal  place 
of  buaineaa  within  the  commonwealth. 

We  are  aware  of  no  authority  for  the  maintenance  of  such 
an  action;  and  none  has  been  found  by  the  diligence  of  the 
learned  counsel  Sat  the  plaintiff.  On  the  contrary,  the  nu- 
merous cases  cited  for  the  defendants  fully  support  the  oppo- 
site conclusion.  A  foreign  corporation  can  only  be  sued  in 
this  commonwealth  by  means  of  an  attachment  of  its  prop- 
erty; unless,  as  in  the  case  of  foreign  insurance  companies, 
by  virtue  of  an  express  statute  proyision.  The  motion  to  di»> 
Bliss  was  rightly  allowed. 

Judgment  affirmed. 

Thb  fungipal  case  IB  arrsD  and  dMngiuahML  in  NaUmiU  Bmk  qfOmm 
mmrcs  ▼.  BmUnffUm,  129  Man.  446. 


Delaney  u  Boot. 

r99  MassaCHUSbitb,  6M.] 

Ttauom  a  Oommok  of  Crop  —  Convebsion.  —  Fluiitiff  and  dsleadaat 
•ntered  into  an  agreement  to  farm  defendant's  bad,  eaoh  to  foniish  oiio 
half  the  aeed  and  manure,  and  to  do  certain  proportions  of  the  wort:. 
whereupon  the  crop  was  to  be  equally  divided  between  them.  Thej 
duly  entered  upon  ^e  performance  of  this  agreement,  but  later  defend- 
ant refused  to  proceed,  and  when  plaintiff  came  to  perform  part  of  his 
work,  defendant  refused  to  permit  him  upon  the  land.  When  the  crop 
was  ripe,  plaintiff,  without  defendant's  consent,  went  upon  the  land,  ent 
it,  and  put  it  in  stacks;  when,  without  his  consent,  defendant,  in  the 
night  removed  it,  and  afterwards  fed  it  to  his  cattle.  Haintiff  had  not 
demanded  a  division  of  the  crop  previous  to  its  having  been  carried 
away:  held^  that  plaintiff  and  defendant  were  tenants  in  oommon  of  Hm 
orop,  and  that  defendant  was  Uable  to  an  action  for  oonveraion  of  plain* 
tiff's  share. 

Qni  Tbhaut  in  Common  of  Chattel  mat  Maintadt  Tboyib  aoahtst  hu 
Co-tenant  Who  has  Converted  the  chattel  to  his  own  use^  eitlMr  bj 
its  sale  or  by  such  an  aet  of  appropriation  as  will,  by  its  nature^  finaUj 
preclude  the  other  party  from  any  future  enjoyment  of  it. 

Tort  in  the  nature  of  trover  for  the  conversion  of  an  un- 
divided half  of  a  crop  of  com.  The  trial  judge  allowed  a  bill 
of  exceptions  to  the  effect  that  plaintiff,  at  the  opening  of  his 
case,  stated  that  he  expected  to  prove  that  he  had  entered 
into  an  oral  contract  with  defendant  to  £Etrm  some  of  his  land 
upon  shares,  each  to  furnish  half  the  seed  and  manure,  each 
to  perform  certain  parts  of  the  work,  and  to  divide  the  crop 
equally;  that  they  each  performed  the  first  part  of  the  work. 
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and  planted  the  crop;  that  when  plaintiff  xM^xt  called  npon 
defendant  to  perform  his  next  part  of  the  work,  he  refused  to 
do  it,  and  plaintiff  thereupon  did  his  part  of  the  work  as  well 
as  he  could  without  the  assistance  of  defendant;  and  that 
later,  when  he  went  to  perform  the  remainder  of  the  work, 
defendant  refused  to  permit  him  upon  the  land.  When  the 
crop  was  ripe,  plaintiff  went  upon  the  land,  cut  it,  and  put  it 
in  stacks  without  the  permission  of  defendant;  and  that  the 
latter,  the  next  night,  without  plaintiff's  knowledge  or  con- 
sent, removed  the  entire  crop  and  fed  it  to  his  cattle.  Neither 
party  had  up  to  this  time  demanded  a  division  of  the  crop. 
Upon  this  statement  the  court  decided  that  plaintiff  ooold 
not  maintain  his  action,  and  ordered  a  verdict  for  defendant, 
whereui)on  defendant  excepted. 

O.  M.  SiearMj  for  the  plaintiff. 
C  A.  Winehuter^  for  the  defendant. 

By  Court,  Hoar,  J.  It  is  settled  in  this  commonwealth  that 
one  tenant  in  common  of  a  chattel  may  maintain  an  action  of 
trover,  or  tort  in  the  nature  of  trover,  against  his  co-tenant, 
who  has  converted  the  chattel  to  his  own  use;  and  that  such 
a  conversion  may  be  proved  by  the  destruction  of  the  chattel, 
by  its  sale,  or  by  such  an  act  of  appropriation  as  will  by  its 
nature  finally  preclude  the  other  party  from  any  future  enjoy- 
ment of  it:  2  Greenl.  Ev.,  sec.  646,  note  4;  Daniels  v.  Danidsj 
7  Mass.  186;  Weld  v.  Oliver,  21  Pick.  569;  Burbank  v.  CrookeVy 
7  Gray,  158  [66  Am.  Dec.  470].  If  the  plaintiff,  therefore, 
was  tenant  in  common  with  the  defendant  of  the  com  which 
the  defendant  took  and  consumed,  the  action  may  be  main- 
tained. 

The  defendant  contends  that,  by  the  contract  on  which  the 
plaintiff  relies,  no  title  or  interest  in  the  land  was  created,  but 
merely  a  revocable  license  to  enter  for  the  purpose  of  planting 
and  cultivating  the  crop;  and  that  this  license  was  revoked. 
And  the  authoritieB  are  abundant  to  sustain  the  doctrine  that 
a  mere  license  to  enter  upon  land  is  revocable,  so  far  as  it  re- 
mains executory:  Drake  v.  Welhy  11  Allen,  141,  and  cases 
there  cited.  A  contract  for  the  sale  of  growing  trees  or  grow- 
ing annual  crops,  to  be  severed  from  the  land  by  the  pur- 
chaser, does  not  convey  any  interest  in  the  land;  and  so  £Eir 
as  it  implies  a  license  to  enter  upon  the  land,  the  license  may 
be  revoked  before  it  is  executed:  Parsons  v.  Smith,  6  Id.  578; 
Giles  T.  Sinumdsy  16  Gray,  441  [77  Am.  Dec.  378]. 
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But  the  application  of  this  doctrine  to  the  case  of  a  contract 
for  cultivating  land  on  shares  is  attended  with  some  diffi- 
culties; and  it  is  not  easy  to  define  with  precision  the  nature 
of  the  title  or  interest  created  by  the  contract,  either  as  be- 
tween the  contracting  parties  themselves,  or  in  regard  to  third 
persons.     There  may  be  an  interest  in  land  of  a  qualified 
nature  where  the  land  itself  is  not  conveyed.    Thus  if  ono 
grant  to  another  vesturam  or  herbagium  ten^x^  the  land  does  not 
pass;  but  the  grantee  may  have  an  action  of  trespass  qaare 
clausum  for  a  disturbance  of  his  right:  Ca  Lit  4  b.     And 
where  one  had  the  exclusive  right  of  cutting  turf  in  a  several 
parcel  of  land,  it  was  held  that  he  might  maintain  trespass 
against  one  who  dug  and  carried  away  turf  from  that  place: 
WiUon  V.  Mackrethj  3  Burr.  1824.    In  Clap  v.  Draper^  4  Mass. 
266  [3  Am.  Dec.  216],  it  was  held  that  under  a  grant  of  all 
the  trees  and  timber  standing  and  growing  on  a  close,  with 
liberty  at  all  times  to  cut  and  carry  away  the  trees,  the  grantee 
might  maintain  trespass  quare  clavsumf regit  against  the  owner 
of  the  soil  for  cutting  down  the  trees.    In  these  cases,  the  right 
in  the  land,  though  limited,  was  exclusive. 

When  land  was  farmed  on  shares,  it  was  held  in  Hare  v. 
Celey^  Cro.  Eliz.  143,  that  the  owner  of  the  soil  only  could 
bring  trespass  for  breaking  the  close;  but  that  the  tenants  on 
shares  might  join  with  him  in  an  action  of  trespass  for  spoO- 
ing  the  com,  because  they  were  tenants  in  common  of  the  crop. 
And  like  decisions  have  been  made  in  several  cases  in  New 
York:  FooU  v.  Colvin,  3  Johns.  216  [3  Am.  Dec.  478];  BradiA 
V.  Schencky  8  Id.  161;  Stewart  v.  Doughty^  9  Id.  108;  De 
Mott  V.  Hagerman^  8  Cow.  220  [18  Am.  Dec.  443];  C^moell  r. 
Dietrich^  16  Wend.  379.  Contracts  of  this  nature  may  either 
be  regarded  as  a  lease  of  the  land,  with  a  rent  payable  in  a 
portion  of  the  crop;  or  as  an  agreement  by  one  man  to  work 
upon  the  land  of  another,  and  to  receive  a  part  of  the  crop  as 
(3ompensation  for  his  labor;  or  as  giving  the  laborer  a  qualified 
interest  in  the  land,  not  exclusive,  and  not  such  as  makes  him 
a  tenant,  but  creating  a  tenancy  in  conmion  of  the  growing 
crops  with  the  owner  of  the  soil,  and  giving  him  a  right  of 
ingress  and  regress  for  the  purpose  of  cultivating  them  and 
taking  away  his  share.  When  the  terms  of  the  contract  will 
admit  of  the  latter  construction,  it  is  preferred  as  giving  greater 
security  to  the  rights  of  both  parties. 

The  two  cases  in  which  the  subject  has  been  considered  io 
this  oommonwealth  are  Chandler  v.  T%urston^  10  Pick  206^  and 
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Walker  v.  FitUj  24  Id.  191.  In  Chandler  v.  I^nrtton,  Mpm, 
the  contract  was  by  parol,  and  was  to  take  the  land  to  cnlti- 
vate,  find  half  the  seed,  and  when  the  crop  was  harvested,  to 
have  half  as  a  compensation  for  the  labor.  Bragg,  who  had 
contracted  to  cultivate  the  farm  on  these  terms,  had  absconded 
before  completing  his  agreement;  and  it  was  held  that  he  had 
no  right  in  the  crop  when  harvested,  because,  if  his  contract 
were  only  regarded  as  a  contract  to  labor  on  the  land,  and 
receive  his  pay  in  produce,  he  had  not  performed  it;  and  if  H 
was  regarded  as  a  hiring  of  the  land,  rendering  a  rent  in  pro- 
duce, he  was  only  a  tenant  at  will,  and  having  terminated  the 
estate  at  will  by  his  own  act,  was  not  entitled  to  emblements. 
In  Walker  v.  FittSj  eupra^  the  contract  was  very  much  like  that 
in  the  case  at  bar,  but  by  an  agreement  under  seal;  and  it  is 
Baid  by  Mr.  Justice  Morton  that  *'  whatever  may  be  the  nature 
and  extent  of  the  interest  of  the  occupant  in  the  land,  and 
whether  he  has  any  possession  for  the  interruption  of  which 
he  can  have  any  legal  remedy  or  not,  it  is,  in  our  opinion,  well 
settled  that  of  the  growing  crops  he  is  tenant  in  common  with 
the  owner." 

And  we  are  all  of  opinion  that  in  this  case  the  facts  which 
the  plaintiff  offered  to  prove  were  sufficient  to  maintain  the 
action,  and  that  the  exceptions  must  be  sustained.  It  makes 
no  difference  that  the  contract  was  by  parol,  because  he  had 
been  put  into  such  possession  of  the  land  as  his  qualified  in- 
terest required.  Although  by  our  statute  this  interest,  being 
created  by  parol,  could  not  exceed  a  tenancy  at  will,  yet  when 
the  owner  of  the  land  undertook  to  terminate  it,  the  right  to 
emblements  remained.  The  parties  were  tenants  in  common 
of  the  crop,  and  the  defendant  was  responsible  in  tort  for  the 
conversion  of  the  plaintiff's  share. 

Exceptions  sustained. 

Whxu  Two  PntaoNS  Fabm  Lasj>  upoh  SoABMBf  Tmnr  abm  Tekaxtb  di 
Common  of  the  crap  until  it  ii  divided:  DoMk  v.  Bromkt  69  Am.  Deo.  506; 
BentdL  ▼.  Homout,  79  Id.  147,  and  note. 

Whsrx  PLAiNTivra  Raised  Cbof  of  Gradt  oh  Sbabss  ufok  Laud  of 
DxFBKDANT,  and  after  it  was  cat  defendant  hanled  it  ofl^  had  it  thrashed  and 
pat  in  his  granary,  refused  to  give  any  of  the  grain  to  pUintiffs,  and  denied 
haying  any  for  tiiem,  this  ahaolate  denial  of  the  rights  and  title  of  his  co- 
tenant's  amoants  to  »  conversion:  Figvei  ▼.  Allimmf  86  Am.  Deo.  6^  and  note. 

COMYBBSIOV    BBTWVIM    Co-TINA]IT8»   AMD    RXMXDT    THXBBIOB:    FiqUei  T. 

Ammm,  86  Am.  Dec  64;  Redkiifitmv.  Chase,  82Id.  189;  Ripley  r.  Dmris,  90 
Id.  262;  Donieb  T.  ^nwPN,  69  Id.  606,  and  notes. 


M  Ball  v.  Nn.  [Man. 

Tn  FBIKOIPAL  OAflB  18  CXTSD  in  Warner  t.  AVbqf^  112  Mms.  355^  960^ 
where  it  wis  held  that  where  one  agrees  with  the  ownor  of  Und  to  onltivale 
it  upon  the  shares,  he  to  have  exclusive  possession  of  the  land  and  to  retain 
his  share  of  the  crop,  and  the  owner  of  the  land  enters  and  carries  off  the 
erop,  the  tenant  may  maintain  t^^sspass  quart  ckauiunfrtgU,  and  reoorer  dam- 
ages for  taking  his  share  of  the  crop  as  a  matter  in  aggraTation  of  fbe  entry; 
or  he  may  maintain  an  action  of  trespass  de  homU  aaporiaU»t  «r  waiTing  tibs 
trespass,  he  may  maintain  an  action  of  trover  for  the  conversion.  To  the 
same  effect  is  Needham  v.  nui,  127  Id.  136;  Blood  v.  Blood,  110  Id.  547.  It 
is  cited  and  distinguished  in  ComeU  v.  Dean,  105  Id.  435,  where  it  was  held 
that  one  who  had  hired  a  farm  on  shares  may  maintain  an  action  against  a 
third  person,  whose  cattle  he  has  agreed  to  pasture  thereon,  without  joining 
his  lessors.  It  is  also  cited,  though  with  what  relevance  it  is  difficult  to  per- 
ceive, that  contracts  for  the  sale  of  growing  timher  are  held  not  to  convey 
any  interest  in  the  land,  but  executory  contracts  for  the  sale  of  chattels  as 
they  shall  thereafter  be  severed  from  the  realty,  with  a  lioense  to  enter  npen 
the  bad  for  the  purpose  of  removsl. 


Ball  v.  Nye. 

[99  MASSACHUsrm,  682.] 

To  SumB  FiLTHT  Water  from  Vault  to  Percolate  or  Filcbr  through 
Son.  XRTO  Lanb  of  CovTiouons  Proprietor,  to  the  injury  of  his  weQ 
and  oeUar,  where  it  is  done  habitually,  and  within  the  knowledxa  of  tiie 
party  who  maintains  the  vault,  whether  it  passes  above  ground  or  below, 
is  of  itself  an  actionable  tort;  no  other  negligence  need  be  shown. 

At  the  trial,  it  appeared  that  plaintiff  and  defendant  were 
adjoining  land-owners,  defendant's  land  being  higher  than 
plaintiff's.  Plaintiff  had  a  well  and  cellar  upon  his  lot,  and 
defendant  had  a  Tault  under  a  bam  upon  his  lot.  The  walls 
of  this  vault  were  of  brick,  but  it  had  no  floor  nor  drain.  The 
distance  of  the  vault  from  the  cellar  was  three  and  one  half 
feet,  and  from  the  well  about  thirteen  feet  The  bottom  of  the 
vault  was  about  five  feet  higher  than  the  bottom  of  the  well, 
and  the  soil  was  sandy.  Defendant  suffered  manure  to  accu- 
mulate in  his  vault,  and  the  drainage,  percolating  from  this 
into  plaintiff's  well  and  cellar,  vitiated  the  water  and  dami^;ed 
the  cellar;  that  these  facts  were  brought  to  defendant's  atten- 
tion, but  that  he  suffered  the  injuries  to  continue  for  many 
months,  and  up  to  the  time  of  the  commencement  of  this  ac- 
tion. Upon  the  instructions  given,  the  verdict  went  tat  pUun- 
tiff,  and  defendant  excepted. 

M.  P.  KnofsUony  for  the  defendant 
if.  MorrUy  for  the  plaintiff. 
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By  Court,  Fosteb,  J.  To  Buffer  filthy  waiter  from  a  vault 
to  percolate  or  filter  through  the  soil  into  the  land  of  a  con- 
tiguous proprietor,  to  the  injury  of  his  well  and  cellar,  where 
it  is  done  habitually,  and  within  the  knowledge  of  the  party 
who  maintains  the  vault,  whether  it  passes  above  ground  or 
below,  is  of  itself  an  actionable  tort  Under  such  ciroum'* 
stances,  the  reasonable  precaution  which  the  law  requires  is, 
effectually  to  exclude  the  filth  firom  the  neighbor's  land;  and 
not  to  do  BO  is  of  itself  negligence.  In  the  present  instance, 
there  was  no  pretense  of  a  sudden  and  unavoidable  accident, 
which  could  not  have  been  foreseen  or  guarded  against  by  due 
care.  The  percolations  appear  to  have  been  constant,  and 
their  existence  to  have  been  known  to  the  defendant.  The 
instructions  asked  for  by  his  counsel  were  liable  to  mislead 
the  jury,  and  those  given  were  exactiy  accurate  and  appropri- 
ate to  the  case:  Baird  v.  WUUamsonj  15  Com.  B.,  N.  B.,  876; 
Bylands  v.  FUUher,  L.  R.  8  H.  L.  830. 

Exceptions  overruled. 

Ohb  n  loABLM  lOB  PoLLOTDio  Watxb  la  liii  noighbor'f  well,  hy  atgli- 
gmtly  leaving  noxiofiiB  mUstuioee  on  his  land,  whether  mioh  mihetaaoee  am 
earned  by  the  rain  along  the  ■orfaoe  of  the  ground,  or  b j  water  spreading 
and  diffhsing  itMlf,  aooording  to  natnzal  lawa,  under  the  nirf aoe,  eo  as  to 
penetrate  the  adjoining  land,  and  thus  reach  the  well:  Brown  v.  lUnUf  71 
Am.  Bee.  49. 

OwHXB  aw  Lard  kat  Ebbctt  Obstbuotion  thbrbok  to  prevant  influx  of 
foul  water  from  adjoining  premises,  wrongfully  pemdtfeed  by  the  owner  of 
the  latter,  even  if  it  results  in  turning  back  the  surface-water  which  flows 
naturally  from  such  premises:  Btard  v.  Murphy^  86  Am.  Dec  693,  end  note. 

Thb  ramciPAL  oass  ib  citbd  in  Shipley  v.  ^fty  AMoekUeSf  106  Mass.  199, 
where  it  was  held  that  one  who  so  builds  a  roof  that  quantities  of  ice  and 
■now  eoUeot  thereon  and  fall  upon  a  highway  is  UaUe  to  a  traveler  idio  is 
injured  thereby,  without  other  proof  of  negligence.  It  is  dted  in  WUmm  v. 
New  Bett/brdf  106  Mask  261,  where  it  was  held  that  one  was  liable  for  stor- 
ing water  upon  his  lend  so  that  it  percolates  into  his  neighbor's  land,  to  its 
damage.  It  is  cited  to  the  same  eflbot  in  OOmors  v.  DriaeoU,  122  Id.  292;  and 
Oorkmm  t.  ^resi^  126  Id.  2Kl 
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BuBLL  V.  Chapin, 

[99  MASBACHU8ITT8,  694.] 

Fatmxnt  BwrwEMa  Bibtob  and  Orbditob — Sxhdiko  Morar  bt  Mail 
—  Debtor  is  bound  to  pay  hiB  creditor  in  person,  or  his  agents  and  does 
not  fulfill  his  obligation  by  making  all  reasonable  efforts  to  send  him  the 
amonnt  of  the  debt;  therefore  depositing  in  the  poet-offioe  the  amount 
of  the  debt  inclosed  in  a  letter  addressed  to  the  creditor  does  not  extin- 
guish the  debt»  unless  the  creditor's  instructions,  or  their  oourw  of  deal- 
ing, would  make  it  so.     He  must  be  shown  to  have  received  the  money. 

AaiRT  MAT  Tbansmit  Monet  to  his  Principal  thsouoh  Poot-ofiic^ 
and  he  will  not  be  liable  for  its  loss,  unless  his  instructions  are  to  the 
contrary,  or  unless  the  circumstances  of  that  particular  transactioa 
would  warrant  the  belief  that  such  a  course  would  be  unsafe. 

Law  does  not  Presume  that  Post-office  is  Less  Safe  Medium  for 
FoRWAKDiNO  Monet  than  a  private  carrier,  and  whether  it  is  so  in  any 
particular  case  is  a  question  of  &ct,  depending  upon  the  amonnt  to  be 
sent,  the  proportionate  expense  of  di£Eerent  modes  of  tnuumisskin,  the 
time  and  distance,  the  usual  custom,  and  other  circnmstanoes^  all  of 
which  are  for  the  consideration  of  the  jury. 

The  opinion  presents  the  points  decided  with  soflBicient 
•clearness. 

O.  M.  Steams  and  E.  W.  Chapin^  for  the  defendant 
H.  MorrUj  for  the  plaintiff. 

By  Court,  Gbay,  J.  The  court  is  unanimouslj  of  opin- 
ion that  the  defendant  is  entitled  to  a  new  trial.  In  regard  to 
the  transmission  of  money  by  mail,  there  is  a  distinction  be- 
tween the  relation  of  creditor  and  debtor,  and  that  of  principal 
and  agent.  A  debtor  is  bound  to  pay  his  creditor  in  person 
or  his  authorized  agent,  and  does  not  fulfill  his  obligation  by 
snaking  all  reasonable  efforts  to  transmit  to  the  creditor  the 
amount  of  the  debt;  and  therefore  depositing  in  the  post-office 
a  letter  containing  the  money,  and  addressed  to  the  creditor, 
does  not  discharge  the  debt,  unless,  by  the  creditor's  express 
Erection  or  assent,  the  usual  course  of  dealing  between  the 
parties,  or  other  facts  from  which  such  direction  or  assent 
may  be  inferred,  the  creditor  has  authorized  the  money  to  be 
thus  delivered  to  him:  Oumey  ▼.  HowBf  9  Gray,  404  [69  Am. 
Dec.  299];  Crane  ▼.  Pratty  12  Id.  348.  But  an  agent  employed 
to  collect  a  debt  and  remit  the  proceeds  is  bound  only  to  use 
ordinary  and  reasonable  skill  and  diligence,  either  in  oolleot- 
ing  the  amount,  or  in  sending  it  to  his  principal,  except  so  far 
as  his  discretion  is  limited  by  positive  instructions:  Kingston 
V.  Kineaid^  1  Wash.  C.  C.  457;  Meeluinics^  Bank  v.  MerehanUf 
Sankj  6  Met  26,  27;  i^  indeed,  the  principal  directs  his  agent 
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to  send  the  money  in  a  certain  way,  or  by  a  particular  chan- 
nel, transmitting  it  in  a  different  mode  is  evidence  of  negli- 
gence. But  there  was  no  such  direction  in  this  case.  The 
only  letter  from  the  plaintiff  to  the  defendant  used  the  same 
word,  "  forward,"  in  instructing  him  what  to  do  with  the 
money  collected,  as  in  mentioning  the  transmission  to  him  of 
the  evidence  of  the  claim,  which  had  in  fact  been  made 
through  the  mail;  and  warranted  the  defendant  in  believing 
that  he  was  authorized  to  transmit  the  money  in  the  same 
manner:  Morgan  v.  Richardaariy  13  Allen,  410.  There  is  no 
rule  of  law  that  the  post-olBce  established  by  the  government 
for  the  purpose  of  carrying  letters  is  a  less  safe  or  appropriate 
means  of  forwarding  money  than  a  private  carrier  or  banker. 
Whether  it  is  so  in  any  particular  case  is  a  question  of  fact, 
depending  upon  the  amount  to  be  sent,  the  proportionate  ex- 
pense of  different  modes  of  transmission,  the  time  and  dis- 
tance intervening,  the  prevailing  usage  in  similar  cases,  and 
other  circumstances  surrounding  the  transaction,  —  all  which 
are  proper  for  the  consideration  of  the  jury. 
Exceptions  sustained. 

To  DiscHABGS  Dkbt  bxtwkbm  Dsbtor  and  CfiXDrroR,  Patmznt  must 
BS  Mads  direetly  to  the  creditor,  anless  he  has  ezpreaaly  anthorised  eome 
other  method,  or  has  dnly  aathorixed  an  agent  to  receive  payment  (cr  him: 
Cooler  V.  WWard,  85  Am.  Dec.  296;  Law  v.  StokeB,  90  Id.  S55;  People  v. 
Smkk^  92  Id.  109;  Duteher  v.  BeehoUh,  92  Id.  232.  Ihe  principal  case  is 
cited  to  thia  point  in  BemaUne  v.  Express  Co,,  40  Ohio  St.  452. 

Senddio  Mokit  bt  Mail.  —  Where  payment  is  made  by  remittance  by 
mail,  the  risk  is  on  the  debtor,  in  the  abeence  of  an  express  direction  on  the 
part  of  the  creditor  to  remit  in  that  way,  or  where  there  is  no  nsage  or  coarse 
of  dealing  from  which  the  aathority  of  the  creditor  to  so  remit  may  be  in- 
ferred. A  direction  by  a  creditor  to  remit  money  does  not  anthorixe  the 
debtor  to  select  the  mails  as  the  medinm  of  conveyance:  Burr  v.  SickJes,  65 
Am.  Deo.  437,  and  note;  Oumey  v.  Howe,  69  Id.  299.  Remittanoe  of  money 
by  mail,  to  abeolye  debtor  from  hazard  of  loss  in  transmisston,  must  have 
been  aathoriied  by  the  creditor:  WUBcmw  ▼.  Oarpeaier,  76  Id.  816. 


Smith  v.  Fibst   National  Bank  op  Westpield. 

fW  MAssACHnsnrs,  eo&] 

Aimc,  Obatuitoits  Bailbx  of  Bonds,  is  hot  Liabls  ior  thbib  Loss  a 
Thet  wsbs  SroLXif  by  one  of  its  clerks  or  employees,  in  the  employ- 
ment of  whom  it  was  not  wanting  in  ordinary  care. 

Qbatuttoub  Baxxjob  07  Bonds  Dxfositid  with  Bank  oannot  Riooviai 
VOB  TBxm  LoM^  imlees  he  show  negligence  on  the  part  of  the  bank,  and 
hii  evidenoe  also  negative  the  inference  that  the  bonds  were  stdlen 
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hj  any  of  the  employees  of  the  bank,  whom  it  had  employed  withoat 

negligenoe  and  with  due  care. 
Wbsrb  Eyidencb  Tends  Equally  to  Sustain  xuhxb  of  Two  I5C05- 

BiSTSiTT  Propositions,  neither  of  ihem  can  be  aaid  to  have  been  estab- 

liahed  by  legitimate  proof.     A  verdict  in  favor  of  the  party  bonnd  to 

maintain  one  of  those  propositions  against  the  other  is  necessarily  wrong. 
Whxrb  Baits  RxQuniBB  akb  Psbmtts  m  Cashdeb  to  Employ  and  Pat 

OUT  OF  HIS  Sala&y  the  clerks  employed  in  the  bank,  this  does  not  make 

it  responsible  for  their  acts  to  any  greater  extent  than  if  they  bad  bean 

employed  directly  by  the  bank. 
Trial  Court  hay  Rbfusx  to  Pass  upon  Suvtigibncy  of  Plantifi^s  Eyi- 

DBNOR  to  Maintain  bis  Action  nntil  the  eridenoe  is  dosed  upon  both 

sides,  as  this  is  a  matter  within  its  discretion. 

Tort  to  recover  the  value  of  one  thousand  dollars'  worth  of 
United  States  bonds,  deposited  with  defendants  for  safe-keep- 
ing. Plaintiff's  evidence  went  to  show  that  he  had  at  differ- 
ent times  deposited  bonds  to  the  value  of  one  thousand  dollars 
with'  the  bank  for  safe-keeping;  that  they  were  inclosed  in  an 
envelope,  and  placed  with  a  number  of  other  similar  envel- 
opes in  a  burglar-proof  safe  in  the  bank  vault.  At  different 
times  he  called  at  the  bank  and  had  coupons  cut  from  the 
bonds,  or  added  others  to  the  envelope,  which  was  unsealed, 
and  which  was  brought  out  of  the  vault,  together  with  the 
others,  by  a  clerk  of  the  bank.  When  so  brought  out,  they 
were  not  in  the  reach  of  any  one,  but  the  clerk  would  hunt 
among  them  until  he  found  plaintiff's  envelope.  After  plain- 
tiff had  finished  with  it,  he  would  return  it.  Sometimes  the 
envelopes  would  then  be  suffered  to  lie  about  some  time  before 
being  returned  to  the  vault.  Before  the  commencement  of  the 
action,  plaintiff  called  at  the  bank  and  asked  for  his  envelope, 
but  after  search,  it  could  not  be  found,  and  although  thorough 
search  was  afterwards  had,  it  was  never  found  or  given  to 
plaintiff.  In  a  conversation  with  the  cashier,  he  had  said 
that  it  might  have  fallen  into  the  waste-paper  basket  and  been 
burned.  Defendants  employed  a  cashier,  to  whom  they  paid 
a  salary,  and  out  of  this  salary  the  cashier  employed  and  paid 
all  the  clerks  and  employees  in  the  bank.  Plaintiff  gave  no 
evidence  of  having  paid  for  the  keeping  of  his  bonds  by  the 
bank.  At  the  close  of  the  plaintiff's  case,  defendant  asked 
the  court  to  rule  that  upon  his  evidence  he  was  not  entitled  to 
maintain  his  action.  This  the  court  refused  to  do,  unless  de- 
fendant would  also  rest  his  case.  This  it  declined  to  do,  and 
proceeded  to  introduce  evidence  which  tended  to  modify  the 
plaintiffs  in  several  particulars,  but  which  it  is  here  imnecessary 
to  state.    The  court  instructed  the  jury  that  the  bank,  having 


Sept.  1868.]    Smith  v.  Fibst  National  Bakx«  61 

kept  the  bonds  without  hire,  for  the  sole  benefit  of  plaintiff, 
irould  not  be  responsible  for  their  loss,  unless  it  was  occasioned 
by  its  gross  negligence,  or  the  gross  negligence  of  the  servants 
or  employees  of  the  bank,  which  included  all  tbe  persons  em- 
ployed therein,  although  they  were  employed  and  paid  by  the 
cashier  out  of  his  own  funds.  Defendant  would  be  liable  if,  by 
the  gross  negligence  of  its  employees,  the  property  of  plaintiff 
had  been  mingled  with  that  of  others,  similar  in  appearance, 
and  had  by  mistake  been  delivered  to  any  of  such  other  per- 
sons; also,  if  by  such  negligence  it  had  been  thrown  into  the 
waste-paper  basket  and  destroyed;  also,  if  it  had  been  by  such 
negligence  exposed  so  that  other  persons  could  and  did  steal 
it;  but  if  it  had  been  stolen  by  the  employees  of  the  bank,  that 
it  would  not  be  liable,  if  the  property  had  not  been  kept  de» 
posited  or  exposed  with  gross  negligence.  Verdict  lor 
tiff,  to  which  defsndant  allies  exceptions. 


1  O.  Bates  and  M.  B.  Whitney ^  for  the  defendants. 
JJ.  Morris  and  N.  T.  Leonardy  for  the  plaintiff. 


By  Court,  Wells,  J.  This  was  a  gratuitous  bailment.  The 
defendants  are  liable  only  for  want  of  ordinary  care.  Upon 
the  facts  which  appear,  mere  failure  to  return  the  bonds  upon 
demand  would  not  constitute  a  conversion.  The  loss  of  the 
bonds  is  sufficient  reason  for  not  returning  them,  unless  tbe 
loss  occurred  by  the  fault  of  the  defendants.  The  action  is  in 
tort,  and  the  burden  is  upon  the  plaintiff  throughout.  In  order 
to  charge  the  defendants  with  the  loss,  he  must  show  gross 
carelessness  on  the  part  of  the  bank  in  some  respect  affecting 
the  safe  custody  of  the  bonds,  or  which  occasioned  their  loss. 

As  the  case  stands,  the  evidence  furnishes  no  proof  of  negli- 
gence, except  that  which  results  by  inference  from  the  fact  of 
loss.  But  theft,  by  either  of  the  several  persons  who  had  ac- 
cess to  the  vault  and  to  the  packages,  is  equally  open  to  in- 
fen^nce  from  the  same  facts.  For  a  loss  in  that  mode,  it  is 
settled  that  the  bank  would  not  be  responsible:  Foster  v.  Essex 
Bank,  17  Mass.  479  [9  Am.  Dec.  168].  The  evidence  went  far 
to  show  that  the  bank  did  use  due  care  in  all  its  arrangements 
for  the  safety  of  the  securities  deposited.  They  were  kept  in 
the  same  vault  and  safe  as  the  securities  of  the  bank,  and  the 
Bame  persons  had  access  to  both.  There  was  no  evidence  of 
negligence  in  the  selection  of  cashier  or  his  clerks,  or  in  per- 
nutting  them  to  be  retained  after  notice  of  unfitness.     On  the 
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other  hand,  the  plaintiff's  evidence  entirely  failed  to  exclude 
the  possibility  of  loss  by  other  means  than  negligence  of  the 
defendants.  It  left  the  case,  therefore,  to  be  decided  by  mere 
inference,  without  any  facts  to  determine  which  of  several  in- 
ferences was  correct.  The  presumption  of  innocence  would  be 
sufficient  to  protect  the  cashier  and  his  clerks  from  the  charge 
of  theft;  but  that  presumption  will  not  avail  to  sustain  the 
burden  of  proof  in  an  action  against  the  bank  for  negligence. 

There  being  several  inferences  deducible  from  the  facts 
which  appear,  and  equally  consistent  with  all  those  facts,  the 
plaintiff  has  not  maintained  the  proposition  upon  which  alone 
he  would  be  entitled  to  recover.  There  is  strictly  no  evidence 
to  warrant  a  jury  in  finding  that  the  loss  was  occasioned  by 
negligence,  and  not  by  theft.  When  the  evidence  tends  equally 
to  sustain  either  of  two  inconsistent  propositions,  neither  of 
them  can  be  said  to  have  been  established  by  legitimate  proof. 
A  verdict  in  favor  of  the  party  bound  to  maintain  one  of  those 
propositions  against  the  other  is  necessarily  wrong. 

We  can  see  no  objection  to  the  instructions  which  were  given 
to  the  jury,  or  to  the  rulings  in  the  trial  of  the  case.  The  court 
could  not  be  required  to  take  the  case  from  the  jury  at  the  close 
of  the  testimony  for  the  plaintiff:  Wetherbee  v.  Potter^  99  Mass. 
859,  860,  and  cases  there  cited.  The  letters  offered  and  ex- 
cluded were  not  competent  as  affirmative  proof  upon  the  ques- 
tion of  the  mode  of  loss  of  the  bonds;  and  they  did  not  tend 
to  contradict  the  plaintiff  in  either  of  the  particulars  stated  in 
the  offer.  We  do  not  think  the  court  was  bound  to  give  in- 
structions in  regard  to  the  waste-paper  basket,  with  the  minute 
particularity  of  the  defendants'  prayer.  The  instructions  given 
were  sufficient. 

But  the  court  are  of  opinion  that  the  whole  testimony  did 
not  furnish  such  evidence  as  would  warrant  a  jtiry  in  finding 
that  there  was  gross  negligence  on  the  part  of  the  bank,  and 
that  the  loss  of  the  bonds  resulted  from  such  negligence:  GUh 
lin  V.  McMuUen,  L.  R.  2  P.  C.  817. 

The  exceptions  must  therefore  be  sustained  upon  that 
ground,  and  a  new  trial  granted. 


BAnJCXzrr.  ~  No  general  role  can  be  laid  down  which  wiU  be  applicable  to 
aU  caaee  of  gratoitoiiB  bailments,  for  with  regard  to  the  care  neoeeaary  to  be 
taken,  mach  depends  npon  the  circnmstanoes  of  each  particular  case,  and  the 
charactor  and  valne  of  the  thing  bailed,  and  its  liability  to  loss  or  injury.  But 
in  coflon  where  the  services  are  whoUy  grataitous,  and  for  the  benefit  of  the 
^oandator,  the  mandatary  u  bound  only  to  slight  diligence,  and  responsible 
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only  for  gro«  neglect:  Eddy  ▼.  lAmwgtUm^  8S  Ain.  Bea  122;  £fi^  t.  ffeit 
Brameh  Ins,  Bank,  53  Id.  581;  Jenkuu  ▼.  ifol&no,  60  Id.  154,  and  notae. 

Bailob  has  Bubdkn  of  Proof  of  Showotg  Loss  ob  Ihjukt  thbouob 
Bailxb'b  Niolioxmgb,  where  the  bulee  provee  the  loee  or  injury,  and  the 
attending  &oti  and  drcomstanoea:  MUU  r,  CfiWreth,  74  Am.  Dec.  487,  -end 
note. 

Thkft  n  hot  Pbmumptive  Evidxnob  of  Bailbi's  Waht  of  OumrABT 
Gabs:  MUU  ▼.  OiOntih,  74  Am.  Bea  487,  and  note;  aee  ffaJfardr.  Dtchdnan. 
77  Id.  585. 

It  18  Wholly  wrrmii  DiacRxnoN  of  Ck>UBT  to  OBiirr  or  deny  a  motion 
made  after  the  plaintiff  has  pat  in  hia  evidence,  for  a  mling  that,  "aainming 
that  all  the  facta  offered  to  be  proven  by  the  plaintiff  were  actnally  and  fully 
proved,  the  plaintiff  wee  not  entitled  to  recover,"  and  no  exception  liea  to  ita 
deciaion;  Bradley  v.  Poole,  93  Am.  I>ec  144.  Presiding  Jndge  at  trial  is  not 
boond  to  role  on  qneetion  whether  plaintiff's  evidence  ia  aniBaient  to  support 
aetion«  nnlesa  the  defendant  will  rest  his  case:  Maimnkig  r.  AJtm,  92  Id.  7d6w 


Harbison  v.  Bailby. 

fW  Masbachusbits,  020.] 
AtXBMXRT  of  DmAND  AKD  KoTICI  Cr    DiGLARATION  IB  SUFFIOEBBTLT  SuF- 

FOBTBD  BT  Pboof  OF  Waivbr  of  such  demand  and  notice  in  an  action 
by  an  indorsee  against  an  indorser  of  a  promissory  note. 

BxpBBss  Pbomibb  of  Ikdobbbb  TO  Pat  Notb,  with  Full  Knowlbdqb 
THAT  No  RxoiTLAR  Dbmand  AND  NoTiCB  have  been  made  and  given,  is 
admissible  with  other  evidence  as  tending  to  show  a  waiver  of  demand 
and  notice. 

Plbaddio.  —  Provision  of  Statutb,  that "  the  substantive  fttcts  necessaiy  to 
constitute  the  cause  of  action  be  stated  with  substantial  certainty,"  doea 
not  change  the  rule  that  waiver  of  demand  and  notice  may  be  shown 
under  sn  averment  that  demand  and  notice  had  been  made  and  given. 

Thb  opinion  states  the  case. 

JET.  Morris  and  H.  FvUer^  for  the  defendants. 

0,  M,  Steams  and  N.  T,  Leonard,  for  the  plaintiffs. 

Bj  Coturt,  HoAB,  J.  It  has  been  settled  by  a  series  of  de- 
cisions in  this  commonwealth  that  in  an  action  by  the  indorsee 
against  the  indorser  of  a  promissory  note,  evidence  of  a  waiver 
of  demand  and  notice  is  sufficient  to  support  an  averment  in 
the  declaration  of  demand  and  notice.  The  case  most  ex- 
pressly to  the  point  is  Taunton  Bank  v.  Richardson,  6  Pick. 
436,  444;  but  the  doctrine  is  supported  by  Jones  v.  Fales,  4 
Mass.  245;  City  Bank  v.  CutUr,  8  Pick.  414;  North  Bank  v. 
Abbot,  13  Id.  465  [25  Am.  Dec.  834];  Kent  v.  Warner,  12 
Allen,  561.  Professor  Qreenleaf  refers  to  the  practice  in  these 
terms:  ''When  matter  in  excuse  of  the  want  of  demand  and 
notice  im  relied  upon,  it  is  usual  to  declare  as  if  there  had 


M  Habbison  v.  Baiur.  [MaM. 

been  dtie  preeeDtment  and  notice,  some  latitude  in  the  mode 
of  proof  being  allowed,  and  the  evidence  being  regarded  not 
strictly  as  matter  in  excuse,  but  as  proof  of  a  qualified  pre- 
sentment and  demand,  or  of  acts  which  in  their  legal  effect^ 
and  bj  the  custom  of  merchants,  are  equivalent  thereto  ":  2 
Qreenl.  Ev.,  sec.  197;  see  also  2  Stark.  Ev.,  4th  Am.  ed.,  274, 
note  1;  Norton  v.  Levois^  2  Conn.  478;  WiOAamB  v.  Matthews^  8 
Cow.  252.  So  an  express  promise  of  the  indorser  to  pay  ihe 
note,  with  full  knowledge  that  no  regular  demand  and  notice 
have  been  made  and  given,  is  evidence  of  a  waiver:  2  GreenL 
Ev..sec.  190;  Martin  v.  Inger9oU^  8  Pick.  1;  Creamer  v.  Perry^ 
17  Id.  882  [27  Am.  Dec.  297].  There  was  evidence  tending 
to  show  a  waiver  on  the  day  the  note  became  due;  and  evi- 
dence that  the  defendant  afterward  promised  to  pay  it  was 
certainly  corroborative  evidence  to  the  same  effect.  As  it  was 
admitted  only  as  evidence  of  waiver,  it  is  unnecessary  to  con- 
sider what  validity  it  would  have  had  as  a  new  promise,  or 
whether  it  would  have  been  insufficient  to  sustain  the  action 
from  want  of  consideration,  or  under  the  statute  of  frauds. 

The  provisions  of  the  General  Statutes,  chapter  129,  do  not 
affect  the  sufficiency  of  the  declaration.  By  section  2  it  is  re- 
quired that  "  the  substantive  facts  necessary  to  constitute  the 
cause  of  action  be  stated  with  substantial  certainty."  They 
are  so  stated.  But  the  law  allows  certain  evidence  to  be  given 
in  support  of  the  allegation  of  a  demand  and  notice,  and  the 
rules  of  evidence  are  not  altered  by  the  new  practice,  except 
BO  far  as  special  provision  is  made  therein:  Sec.  81. 

Exceptions  overruled. 

SUBBXQUXNT  PBOIOSS  TO  PaT  DbAR  WeXOH  HAD  HOT  VEKS  DVLT  PBB* 

UNTXD  for  paymtnty  and  no  notloa  of  its  non-payment  given  to  amo«mt  to 
a  waiver  of  such  demand  and  notioe,  most  have  been  made  with  fnU  knowl- 
edge of  mch  failnre,  and  the  burden  of  proof  is  upon  the  party  relying  upon 
inch  promise.  Bat  where  the  promise  is  so  made,  it  amoonti  to  a  waiver: 
Walker  v.  Bogen,  89  Am.  Dec.  348,  and  note. 

PLAranrr  m  Aonov  on  Bank  Chbok  oannot,  unbkr  ALLtoATZOHS  of 
DsiiAin)  AND  KonoB,  prove  circnmstanoes  dispensing  therewith.  This  he 
conld  do  under  the  former  rules  of  pleading,  but  it  ia  otherwise  under  the 
oode  pleading:  IMph  v.  Rice,  86  Id.  778. 

Thb  pRraaPAL  GASi  IB  OXTSD  to  the  point  that,  in  aotiona  by  an  indorsee 
against  the  indorser  of  a  promissory  note^  evidence  of  weaver  of  demand  and 
notice  is  sufficient  to  support  an  aUegation  that  demand  and  notice  bad  been 
given,  in  Mehurin  v.  Stone,  37  Ohio  St.  68;  Bindffe  v.  KxmbaSO,  124  Mass.  209; 
and  Armstrong  v.  Okadwick,  127  Id.  158.  It  is  cited  in  Third  IfaL  Bankr. 
AAworth,  105  Id.  503,  to  the  point  that  a  promise  by  sa  indorser  t»pay  a 
note  after  it  is  dne,  with  full  knowledge  that  there  had  been  no  denaad  or 
notice,  is  a  waiver  thereof. 
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LlOO  MABSACHITUm,  L] 

Xh  iHDionaurr  iob  Embbezlbbixiit,  Pbopkbtt  "EMxaxuED  n  SumcmrrLT 
Dkbctrtbkd  as  "  boncU  of  the  XJnitad  States  of  America  for  the  pajiiMnt 
of  money  issued  byaathority  of  law."  of  an  "aggregate  value,"  whioh  is 
specificflJly  averred. 

Person  Bmbxzzlino  Sxtxkal  Abtiolbs  of  Pbopibtt  at  Ons  Tzms  may 
be  indicted  and  convicted  for  embezzlement  of  each  article  separately. 

Pkbson  18  GniLTT  OF  EicBszzLxiaiST  Who,  hatdto  Taxxn  PBoxonoBT 
KoTX  for  the  porpose  of  cansing  it  to  be  '^iitffo""^^  at  a  bank  for  another 
person,  soit  it,  with  frandnlant  intenty  to  the  cashier,  with  other  notes, 
to  be  disoonnted  on  his  own  aoooont,  and  with  such  intent  procnred  the 
proceeds  to  be  passed  to  his  own  credit^  and  it  is  immaterial  that  he 
afterwards  paid  part  of  the  proceeds  upon  the  request  and  aocoont  of 
the  owner. 

PMB8QN  IS  OviLTT  OF  £icBEizLnaBT  Who,  hatxno  Takjoi  from  the  maker 
of  a  ^omissory  note  as  seonrity  for  his  liability  as  indcrser  property 
whioh  mjght  be  the  subject  of  larceny,  fraudulently  pledged  it  for  his 
own  debt,  after  the  payment  of  the  note  by  the  maker. 

InuoTMSHT  fob  Embbzzlino  Pbopsbtt,  GiTiN  TO  iHDSMinFr  Dsfhtdast 
against  liability  as  indorser  of  a  promissory  note,  suffioiently  sets  forth 
the  violated  tmst,  where  it  avers  that  the  defendant  took  the  property  in 
trast  and  confidence,  "to  be  held  by  him  in  his  custody  and  possession 
as  security  for  the  liability  whioh  he  assumed  for  the  said  maker  by  in- 
dorsing the  promissory  note  aforesaid,  and  when  said  promissory  note 
shovld  be  paid  by  the  maker,  than  the  said  property  to  be  by  the  defend- 
sat  delivered  to  the  add  maker." 

Uioir  Tbzax.  of  Fxaaon  Chaboid  with  Bmbbzblkmzkt  of  Fbofkbtt  de- 
positad  with  him  for  another  purpose,  by  pledging  it  as  security  for  his 
own  debt,  it  is  immaterial  that  the  relations  between  the  owner  and  the 
defendant  were  such  that  the  latter  had  a  right  to  presume  that  the 
owner  would  ratify  such  a  use  of  his  property,  or  that  he  would  have 
ennsented  to  such  a  use  of  it  if  he  had  been  asked  at  the  time,  or  that  at 
the  time  he  deposited  it  with  defendant  he  had  no  objection  to  such  a 
use  of  it  by  him;  and  questions  asked  of  the  owner  as  a  witness^  to 
prove  these  facts,  were  properly  excluded. 

Iv  liAflBAcmnoTTd,  Disposal  of  Oollatkbal  Siovbitt  bt  Holbbb,  be- 
fore the  debt  becomes  due  and  payable,  u  made  punishable  under  a 
^eeial  statnte,  and  henoe  is  not  indiotable  under  the  general  statute  con- 
oeming  embeislement. 

Is  Ihdiotmbnt  fob  Embbzzlkkbst,  Fiduoiabt  RxiiAnoir  is  Suffioibstlt 
AviBBBD  by  allegations  that  the  property  alleged  to  have  been  embea- 
ded  was  delivered  to  the  defendant  on  the  trust  and  oonfidenoe  that  he 
woold  keep  it  safely,  and  return  it  on  demand. 
Iv  IvDHnacorr  fob  EMBBBainaarr,  Tetlb  to  Pbopkbtt  Bmbbzued  in 
the  parties  who  intrusted  it  to  defendant  down  to  the  time  when  the 
erime  was  committed  need  not  be  specially  averred;  but  it  is  sufficient 
that  ownership  at  the  date  of  the  delivery  of  the  property  to  defendant 
be  aptly  alkged»  and  that  the  erime  occurred  while  the  tmst  upon  which 
the  property  was  delivered  csptinued. 
Am.  Dbo.  vol.  XOVU— 6 
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Indictment  upon  several  counts  for  embezzling  certain 
"  bonds  of  the  United  States  of  America  for  the  payment  of 
money  issued  by  authority  of  law,  and  of  the  aggregate  value 
of  one  thousand  dollars,"  and  of  other  bonds,  money,  goods, 
and  property  of  Elizabeth  Harbach,  delivered  by  her  to  Jona- 
than S.  Butterick,  "  in  trust  and  confidence,  to  be  by  the  said 
Jonathan  S.  Butterick  safely  kept  for  her  until  she  should 
call  for  the  same  ";  and  of  certain  notes  and  property  of  one 
Bartlett,  likewise  held  in  trust  and  confidence,  to  be  safelj 
kept  and  returned  upon  demand;  and  of  one  Beaman,  held 
as  security  against  liability  of  defendant  as  indorser  upon  a 
certain  note,  and  to  be  safely  kept  and  returned  upon  demand 
after  payment  of  said  note.  Among  other  exceptions,  defend- 
ant  alleged  as  insufficient  the  description  of  the  bonds  alleged 
to  have  been  embezzled,  as  above  set  out.  Defendant  also 
excepted  to  the  ruling  of  the  court  in  excluding  certain  ques- 
tions asked  by  him  of  Beaman,  as  to  whether  he,  Beaman, 
would  have  consented  to  the  use  made  by  defendant  of  the 
property  alleged  to  have  been  embezzled  if  he  had  been  asked 
concerning  it  at  the  time,  and  whether,  at  the  time  of  deliver- 
ing the  property  to  defendant,  he  had  any  objection  to  such 
use  of  it  by  him,  which  questions  defendant  asked  for  the 
purpose  of  proving  that  the  relations  between  Beaman  and 
himself  were  such  that  he  had  a  right  to  presume  that  Bea- 
man would  consent  to  and  ratify  such  a  use  of  the  pTX>perty. 
The  remaining  facts  are  sufficiently  stated  in  the  opinion. 

0.  F.  Hoar  and  O.  A.  Torreyy  for  the  defendant. 
(7.  AUeUj  attomey^generalj  for  the  commonwealth. 

By  Court,  Foster,  J.  1.  The  objection  that  the  descriptioo 
of  the  property  alleged  to  have  been  embezzled  is  vague  and 
indefinite  does  not  appear  to  be  well  founded.  The  language 
used  is  sufficiently  definite  and  intelligible  to  identify  the 
property,  and  show  that  it  was  such  as  may  be  the  subject  of 
embezzlement.  No  greater  particularity  of  description  is 
requisite  in  an  indictment  for  embezzlement  than  in  one  for 
larceny,  in  which  such  a  description  would  be  sufficient: 
Commonwealth  v.  StebbinSy  8  Qray,  492;  Commonweaith  v.  C<m- 
cannon^  6  Allen,  506;  Commonwealth  v.  O^CowneUj  12  Id.  451; 
Gten.  Stats.,  c.  161,  sec.  42. 

2.  It  was  not  necessary  to  show  that  the  several  bonds  wars 
misappropriated  by  separate  acts,  or  at  different  times,  in 
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order  to  justify  a  conviction  on  each  of  the  counts  in  which 
the  bonds  are  separate  described.  In  this  respect  the  law  of 
larceny  and  embezzlement  is  alike.  And  it  is  an  ancient  and 
well-established  rule  that  the  taking  of  divers  articles  at  one 
time  may  be  treated  as  constituting  a  distinct  larceny  of  each 
article  stolen:  2  Russell  on  Crimes,  4th  Eng.  ed.,  127;  2  Hale 
P.  C.  246. 

3.  The  defendant,  having  received  a  note  for  the  purpose  of 
causing  it  to  be  discounted  for  Perley  Bartlett,  misappropriated 
and  embezzled  the  note  itself,  when  he  sent  it  to  the  cashier 
with  other  notes  of  his  own  to  be  discounted  on  his  own  pri- 
vate account,  and  procured  the  proceeds  to  be  passed  to  his 
own  credit.  The  verdict  of  the  jury  establishes  the  fact  that  this 
was  done  with  a  fraudulent  and  felonious  intent.  If  so,  the 
act  of  embezzlement  was  complete  as  soon  as  the  note  was 
delivered  to  the  cashier  to  be  thus  misused;  and  of  course 
the  subsequent  payment  of  a  part  of  the  money  on  Bartlett's 
account,  and  at  his  request,  could  not  purge  the  previous 
criminal  act,  or  relieve  the  defendant  from  its  penal  conse- 
quences. 

4.  With  reference  to  the  bonds  pledged  to  the  defendant  by 
Beaman  to  secure  a  debt  on  which  the  defendant  was  liable 
as  indorser,  and  which  Beaman  paid  at  maturity,  we  fail  to 
perceive  the  force  of  the  suggestion  that  the  trust  on  which 
the  defendant  held  them  terminated  on  payment  of  the  note. 
After  its  payment  relieved  the  defendant  from  liability,  he 
still  held  the  bonds  in  his  custody,  upon  the  further  trust  to 
restore  them  to  Beaman  on  demand;  and  then,  if  not  before, 
he  might  be  guilty  of  embezzlement  by  fraudulently  misap- 
propriating them.  It  does  not  appear  by  the  indictment  or 
the  evidence  at  what  precise  time  the  fraudulent  act  of  con- 
version was  committed.  It  may  have  been  after  the  note  was 
paid.  If  so,  a  fraudulent  and  wrongful  pledging  of  these 
bonds  for  the  defendant's  own  debt  amounted  to  embezzle- 
ment: Commonwecdth  v.  Tenneyy  97  Mass.  50. 

5.  The  questions  proposed  to  Beaman  on  cross-examination 
were  properly  rejected.  The  inquiry,  what  the  witness  would 
have  done  if  the  defendant  had  done  something  which  he  did 
not  do.  was  wholly  irrelevant,  and  admitted  of  only  a  conjec- 
tural answer.  No  legitimate  inference  could  be  drawn  from 
the  opinion  of  the  witness  as  to  his  probable  conduct  in  a  con- 
tingency which  never  existed.  So,  also,  the  question  whether 
the  witness  had  any  objection  in  his  own  mind  to  the  defend- 
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ant's  doing  an  act  not  contemplated  or  proposed  or  spoken  of 
by  either  party  had  no  tendency  to  show  a  consent  or  author- 
ity given  to  do  the  act:  Stewart  v.  Harvard  College^  12  Allen, 
58.  The  unauthorized  pledging  of  the  bonds  for  the  defend- 
ant's own  debt  was  a  conversion,  and  the  jury  have  found 
that  it  was  committed  with  a  fraudulent  intent. 

6.  But  there  is  another  objection  to  the  conviction  on  the 
fourth  count,  which  in  our  opinion  must  prevail.  Whether 
one  who  held  the  property  of  another  as  collateral  security 
could  have  been  convicted  of  embezzlement  for  pledging  it  to 
secure  his  own  debt,  if  there  were  no  statute  provisions  spe- 
cially applicable  to  such  a  case,  we  need  not  decide.  The 
General  Statutes,  chapter  161,  section  64,  provide  that  the  pun- 
ishment for  disposing  of  collateral  security  before  the  debt  is 
due  to  secure  which  it  has  been  given  shall  be  a  ''  fine  not  ex- 
ceeding five  hundred  dollars,  or  imprisonment  in  the  state 
prison  or  jail  not  exceeding  two  years."  The  punishment  for 
embezzlement  is  by  section  35  of  the  same  chapter  made  the 
same  as  that  for  simple  larceny.  By  section  18,  the  punish- 
ment of  larceny  depends  oi\  the  value  of  the  property  stolen, 
and  where  that  exceeds  one  hundred  dollars,  as  it  did  in  this 
case,  the  ofiense  may  be  punished  by  imprisonment  in  the 
state  prison  not  exceeding  five  years,  or  by  fine  not  exceeding 
six  hundred  dollars  and  imprisonment  in  the  jail  not  exceed- 
ing two  years.  If,  then,  the  defendant  disposed  of  the  bonds 
pledged  to  him  by  Beaman  before  the  note  which  was  paid  at 
maturity  was  due,  and  while  he  held  them  as  collateral 
security,  he  committed  an  offense  punishable  under  the  sixty- 
fourth  section,  and  not  the  crime  of  embezzlement,  which  is 
the  one  charged  in  the  fourth  count.  But  the  instruction  of 
the  court  permitted  the  jury  to  find  a  verdict  of  guilty  in 
either  case,  and  did  not  point  out  the  distinction  which  we 
have  just  indicated.  For  this  reason  there  must  be  a  new 
trial  on  this  count  only,  unless  the  government  elect  to  enter 
a  nolle  prosequi. 

7.  The  motion  to  quash  the  several  counts  cannot  be  sus- 
tained. After  the  decision  of  ComnumweaUh  v.  Smarts  6  Gray, 
15,  in  1856,  the  statute  of  1857,  chapter  233  (Gen.  Stats., 
c.  161,  sec.  35),  considerably  enlarged  the  crime  of  embezzle- 
ment: ComTnonwealth  v.  Hays^  14  Id.  62  [74  Am.  Dec.  662]. 
As  the  law  now  stands,  the  nature  of  the  trust  on  which  the 
defendant  held  the  property  of  Harbach  was  sufficiently  set 
forth,  and  it  appears  on  the  face  of  the  indictment  that  he 
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held  it  under  such  circumstanceB  that  by  its  fraudulent  con- 
version he  might  be  guilty  of  embezzlement. 

There  was  no  need  of  any  special  averment  that  the  title  to 
the  several  pieces  of  property  embezzled  continued  in  the  par* 
ties  who  intrusted  them  to  the  defendant  down  to  the  point  of 
time  when  the  embeislement  was  committed.  This  suffi- 
ciently appears  in  each  of  the  counts.  No  more  precise  state- 
ment in  this  respect  is  usual;  and  the  indictment  in  this 
particular  conforms  to  approved  precedents:  King  v.  JohMOHj 
3  Maule  &  S.  539.  The  ownership  at  the  date  of  the  delivery 
of  the  property  to  the  defendant  is  aptly  alleged,  and  this  may 
well  be  presumed  to  have  continued,  inasmuch  as  it  is  averred 
that  the  embezzlement  occurred  while  the  trust  continued  on 
which  the  property  was  received.  No  particulars  of  the  act 
of  embezzlement  need  be  stated:  Oen.  Stats.,  c.  161,  sec.  42. 

The  observations  already  made  sufficiently  dispose  of  the 
motion  to  quash  the  fourth  count.  But  no  conviction  can  be 
maintained  upon  it,  unless  the  fraudulent  conversion  took 
place  after  payment  of  the  debt  as  security  for  which  the 
bonds  were  pledged  to  the  defendant. 

Motion  to  quash  overruled.  Exceptions  sustained  upon  the 
instructions  as  to  the  fourth  count  only. 


BsacBmTON  or  Pbofkbtt  ler  iRDicTKXiiTt  See  DignowUty  v.  Biate,  67 
Am.  Dec.  670,  and  note;  Siats  v.  Kmbe,  91  Id.  890^  and  note;  aand  Cammtm' 
wmHk  ▼.  BretiKn,  pott^  p.  96.  In  CoTmnonmeaUh  v.  Slmng/ordt  100  Uam. 
292,  citing  the  principBl  ceae,  i^  wu  held  tiiat  where  Beveral  artidee  had 
been  stolen,  and  a  description  of  each  could  not  be  obtained  or  given,  as  in 
the  case  of  bank  bills  or  coin,  it  was  sofELcient  to  allege  the  character  and 
coIlectiTO  value  of  all,  without  speeifying  the  value  and  denomination  of 
each. 

PisaoH  SnAUNo  ax  Om  Ton  Sxvxral  AsnoLBS  BxLONonio  to  Di^ 
riRiRT  PKBflONS  may  be  indicted  and  ccnyioted  for  larceny  of  each'  article 
separately  or  of  all  as  one  offense:  CbmnwnweaUh  ▼.  SuUtvant  104  Mass.  552; 
citing  the  principal  case. 

FronciABT  Bjklation  is  Sumioisstlt  Avbbsxd  m  iNDicnoorr  for  em- 
bezdement,  by  an  allegation  that  the  property  waa  delivered  to  defendami 
on  the  trust  and  confidenoe  that  he  would  return  it  on  demand:  Conmm^ 
weaJik  V.  Htumf,  111  U.  &  435^  citing  the  principal  case. 

ExBBzzLsiisirr,  What  Axouhtb  lot  See  OommonweaUh  v.  ffoffs,  74  Am. 
DecSas;  and  note. 
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Lancaster  National  Bank  v.  Taylor. 

[100  MABSACuusrm,  l&J 

Kmotiablb  Pbomibsobt  Notb  Taken  bbvorb  Maturtit,  without  ind< 
meiit  of  payee,  is  sabject*  in  the  hands  of  the  holder,  to  all  the  defc 
that  exist  against  it  between  prior  parties,  although  taken  in  good  faith 
and  for  valne;  and  an  indorsement  of  the  note  by  the  payee  after  matn* 
rity  will  not  relate  back  to  the  time  of  the  taking  so  as  to  eat  off  de» 
lenses. 

Action  upon  promissory  note.    The  opinion  states  fhe  £m^ 

O,  F.  HoaVf  for  the  defendant. 
0.  F.  Verryy  for  the  plaintifb. 

By  Court,  Foster,  J.  The  rule  that  the  indorsee  of  a  nego- 
tiable promissory  note,  who  has  taken  it  before  maturity  for 
▼alue,  and  without  notice  of  any  want  of  consideration,  or 
other  defect  rendering  it  void  in  its  inception,  can  enforce  it 
against  the  maker,  notwithstanding  it  was  valueless  in  the 
hands  of  the  original  payee,  is  founded  upon  the  custom  of 
merchants  and  the  statute  of  3  &  4  Anne,  c.  9.  It  is  an  excep- 
tion to  the  general  rule  of  the  common  law,  according  to 
which  a  written  promise  can  be  enforced  only  in  the  name  of 
the  party  to  whom  it  is  made,  and  if  it  has  been  assigned, 
although  the  assignee  is  allowed  to  bring  an  action  upon  it  in 
the  name  of  his  assignor,  yet  he  has  no  greater  rights  than 
the  assignor  possessed,  and  the  instrument  remains  subject  to 
every  defense  that  would  have  existed  if  no  assignment  had 
taken  pbce.  The  ordinary  rule  applies  to  all  notes  which  are 
not  negotiable,  and  to  all  negotiable  notes  which  are  not  duly 
indorsed  for  value  before  maturity.  A  note  not  negotiable  may 
be  assigned  and  transferred  like  any  other  chose  in  action,  but 
can  be  sued  only  in  the  name  of  the  payee,  and  is  liable  to  every 
defense  existing  against  him.  A  negotiable  note,  not  trans- 
ferred until  it  is  overdue,  may  be  sued  in  the  name  of  the  in- 
dorsee; but  as  to  defenses,  must  be  treated  precisely  like  one 
not  negotiable.  And  a  negotiable  note  which  is  transferred  be- 
fore maturity,  but  not  indorsed  until  afterwards,  in  our  opin- 
ion, can  stand  on  no  better  footing.  Whoever  receives  it 
takes  a  contract  which  upon  its  face  shows  that  it  is  subject  to 
every  defense  that  could  have  been  made  between  the  origi- 
nal parties.  There  is  no  custom  of  merchants  in  favor  of  such 
an  assignee,  and  no  rule  of  law  by  which  he  is  entitled  to 
greater  rights  than  the  payee.    If  the  contract  was  originally 
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iuvaiid  for  want  of  consideration  or  other  cause,  so  will  it  be 
in  any  other  hands  into  which  it  passes  before  the  legal  title 
is  transferred  by  regular  indorsement.  No  such  indorsement 
having  been  made  before  the  note  is  overdue  and  dishonored, 
any  subsequent  one  takes  effect  only  from  its  date.  There 
is  no  doctrine  known  to  the  mercantile  law  by  which  it  can 
relate  back  to  the  time  of  the  equitable  transfer,  and  place  the 
assignee  in  the  same  position  as  if  he  had  been  before  matu- 
rity the  holder  of  the  note  for  value. 

It  is  true,  a  distinction  between  negotiable  and  unnegotiable 
notes  has  been  recognized  in  regard  to  the  set-off  allowed  by 
statute;  and  where  a  negotiable  note  was  transferred  for  value 
before  it  was  dishonored,  but  not  indorsed  till  afterwards,  a 
previously  existing  set-off  of  a  distinct  demand  against  the 
payee  was  not  allowed  to  prevail:  Ranger  v.  Cary,  1  Met  369. 
The  set-off  of  distinct  demands  is  a  matter  regulated  by  stat- 
ute, and  not  a  common-law  defense.  And  the  court  carefully 
limit  the  application  of  their  opinion,  saying  that  '^here  is  no 
question  of  want  or  failure  of  consideration  of  this  note;  no 
offer  to  prove  payment  of  it;  but  the  defendants  rely  on  an 
account  filed  in  offset."  This  case  is  therefore  no  authority 
against  the  conclusion  to  which  we  are  conducted  by  applying 
the  elementary  principles  of  the  law  merchant. 

The  facts  in  the  present  action  show  that  the  defendant  in- 
trusted to  Butterick  his  signature  to  a  blank  note,  with  author- 
ity to  write  over  it  a  note  of  one  hundred  dollars  for  the  benefit 
of  one  Henry;  that  Butterick  fraudulently  filled  up  the  note 
now  in  suit  so  as  to  make  it  one  for  the  sum  of  a  thousand 
dollars  payable  to  his  own  order,  and  passed  it  to  the  Lancas- 
ter bank  in  payment  of  a  former  note,  that  is,  for  a  valuable 
consideration.  But  Butterick  did  not  then  indorse  the  note, 
and  it  remained  in  the  hands  of  the  bank  unindorsed  till  after 
its  maturity.  At  a  later  date,  when  the  note  was  overdue  and 
the  bank  had  notice  of  all  these  facts,  Butterick  did  indorse 
it.  Undeniably,  if  he  had  done  so  originally,  the  defendant 
would  have  been  liable.  Having  placed  it  in  the  power  of 
Butterick  to  perpetrate  such  a  fraud,  the  injury  caused  by  the 
defendant's  own  negligence  must  have  been  borne  by  himself, 
an3  not  by  the  bank,  which  was  in  no  fault  and  guilty  of  no 
want  of  due  care.  But  the  defendant  is  liable  only  upon  and 
to  the  extent  of  the  contract  which  was  written,  and  not  for 
<nie  which  might  have  been  but  was  not  made.  The  bank  saw 
fit  to  take  the  note,  which  purported  to  be  in  favor  of  Butter- 
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ick,  without  requiring  him  to  indorse  it.  They  therefore  took 
it  subject  to  any  defense  which  might  be  made  to  an  action  in 
fiutterick's  name.  And  the  subsequent  indorsement  does  not 
improve  their  position.  When  the  note  came  into  the  hands 
of  the  bank  payable  to  the  order  of  Butterick,  and  not  indorsed 
by  him,  the  very  form  of  the  instrument  gave  notice  that  no 
one  could  bring  an  action  upon  it,  except  in  the  name  of  But- 
terick,  and  that  it  was  subject  to  every  defense  affecting  its 
original  validity  which  could  have  been  made  to  it  while  it 
continued  in  his  hands. 

There  is  a  recent  English  case  in  which  this  identical  ques- 
tion has  been  determined  by  eminent  judges  of  great  experience 
and  authority  in  mercantile  law.  A  check,  or  sight  draft,  ob- 
tained by  fraud  from  the  defendant  by  one  Griffiths,  was  trans- 
ferred for  a  valuable  consideration  to  the  plaintiff,  before 
dishonor,  and  with  no  notice  to  him  of  the  fraud.  But  fbe 
actual  indorsement  of  the  paper  was  not  made  till  the  instru- 
ment was  dishonored  and  the  plaintiff  had  notice  of  its  fraud- 
ulent origin. 

On  this  state  of  facts,  Erie,  C.  J.,  said:  ^'The  intention  no 
doubt  was,  that  the  plaintiff  should  take  the  instrument  as 
indorsee;  but  the  indorsement  was  omitted,  and  whilst  it  was 
in  the  hands  of  the  plaintiff  without  being  indorsed,  it  was  as 
if  it  had  been  an  ordinary  chattel  that  had  passed  by  an 
equitable,  and  not  by  a  legal,  assignment.  All  the  rights, 
therefore,  that  the  plaintiff  had  at  that  time  at  law  were  such 
as  Griffiths  had,  and  no  more.  Then  Griffiths,  having  de- 
frauded the  defendant  of  the  bill,  could  have  no  right  to  it  as 
against  the  defendant.  The  law  relating  to  negotiable  instru* 
ments  is,  that  the  fact  of  delivery  gives  to  the  person  who 
takes  the  instrument  a  title  which  is  good  as  against  all  the 
world,  notwithstanding  there  may  be  some  defect  in  the  title  of 
him  from  whom  the  bill  is  taken,  provided  it  is  taken  by  indorso- 
ment  for  value,  and  without  notice  of  the  fraud  which  consti- 
tutes the  defect  in  title.  Now,  the  title  which  the  plaintiff  gained 
on  the  delivery  of  this  instrument  was  not  like  that  which  he 
would  have  obtained  on  the  delivery  of  a  negotiable  instrument 
not  requiring  indorsement;  it  was  yet  incomplete,  but  capable 
of  being  perfected  by  indorsement.  Before  he  had  obtained  the 
indorsement,  he  was  not  within  the  rule  of  law  I  have  men- 
tioned; and  when  he  did  obtain  it  he  had  notice  that  he  could 
not  gain  any  title  to  the  bill  on  account  of  the  fraud  practiced  on 
the  drawer."    In  the  same  case,  Willes,  J.,  said:  "  The  general 
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rule  of  law  is,  Nemo  dat  qui  non  habet;  but  in  the  case  of  nego- 
tiable instruments,  in  order  that  they  may  circulate  freely,  and 
that  persons  may  not  on  every  occasion  be  put  to  the  trouble 
of  inquiring  into  their  origin,  and  the  transactions  between 
the  original  parties  to  the  bill,  there  is  an  exception  to  the 
above  rule,  and  a  person  taking  a  bill  during  its  currency,  for 
value,  and  without  notice  of  any  fraud  perpetrated  by  him 
from  whom  he  takes  it,  is  entitled  to  sue  any  person  whose* 
name  is  on  the  bill,  notwithstanding  that  the  person  against 
whom  he  brings  his  action  was  originally  defrauded  of  that 
bilL  It  is  necessary,  however,  that  the  bill  should  have  been 
indorsed  to  the  holder  and  taken  by  him  during  its  currency, 
and  not  after  it  became  doe;  for  a  person  who  takes  a  bill  in 
any  manner  after  it  has  become  due  takes  it  subject  to  all  the 
equities  between  the  antecedent  parties.  The  person  who 
claims  the  benefit  of  this  law  relating  to  bills  of  exchange 
must  prove  that  he  is  entitled  to  do  so;  he  must  show  that  he 
took  the  bill  by  indorsement  for  value,  and  without  notice  of 
fraud.  This  is  a  doctrine  of  the  law  merchant  in  favor  of 
those  who  have  acquired  by  their  diligence  a  complete  title. 
The  plaintiff  has  failed  to  show  that  he  has  done  so,  and  can- 
not now  recover  upon  it":  WhisUer  v.  Foraiery  14  Com.  B,, 
N.  8.,  248. 

In  the  opinion  of  a  majority  of  the  court,  these  citations  ex- 
press with  fullness  and  accuracy  the  rule,  and  the  limitations 
of  the  rule,  of  the  law  merchant,  which  gives  to  the  bcma  fide 
indorsee  for  value  before  maturity  of  a  negotiable  instrument 
a  better  title  and  a  more  complete  right  of  action  than  the 
original  payee  of  the  instrument  may  have  possessed. 

The  learned  judge  at  the  trial  having  proceeded  upon  a 
different  view  of  the  law,  the  exceptions  are  sustained. 


BmEirBB  AOATOBT  AssiOKU  ov  NoTS  BXTORB  MATOBFTr:  8ee  RuddeU  Y^ 
iMHden,  94  Am.  Dec.  719.  One  reoaiviiig  negotiable  paper  before  matarity^ 
▼ithoat  the  mdoraement  of  the  payee,  ia  bound  to  know  that  it  will  be  open, 
in  his  handa,  when  thus  irregnlarly  taken,  to  any  defense  or  equity  existing 
M  between  the  prior  parties:  Oibton  y.  Afiller,  29  Mich.  351,  citing  the  prin- 
c^al  case.  But  where  the  paper  ia  properly  indorsed  before  maturity,  the 
bolder,  if  ho  takes  in  good  faith  and  for  value,  is  protected  against  any  de- 
fenses on  grounds  of  want  of  oonsidesation,  misappropriation,  or  even  fraud, 
M  between  the  original  parties:  Clark  ▼.  Thayer,  100  Mass.  218,  citing  tha^ 
principal 
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Aldbioh  v.  Boston  and  Wobobsteb  R  B.  Go. 

[100  MAnACHUSITTS,  8L] 
WABXHOUBBUir  ARl  RnPOHBZBLl  lOB  DuB  CaSB  IN  StOBIVO  CkM>D0  in  a 

place  of  reasonable  safety,  and  are  chargeable  with  loea  only  upon  proof 
of  their  own  negligenoe,  or  that  of  their  senrantB  in  the  eonxae  of  their 
employment. 

WABBHOUSXMEir  ABB  HOT  InBUBBBS  A0AIN8T' LoSS  BT  AoCIDBNTAL  FibB. 
WABXHOUBIMBir  ABf    BOT   LlABLB  BOB  L0B8  BnULTIBa  FBOM  FaILUBB    of 

their  aenrants  to  reaone  gooda  in  the  warehonae  from  deatniction  by  an 
accidental  fire  in  the  night,  at  which  snch  aenranta  are  pieaent,  but  not 
in  the  ooorae  of  their  employment* 
Im  Massachusetts,  Exobftions  Allowed  in  Case  Rbpobtbd  to  the  an- 
preme  court  after  a  general  verdict  ahoold  not  be  atated  in  a  separate 
bill,  bnt  ahonld  be  incorporated  in  the  report. 

Action  agidnst  warehousemen  for  damages  for  the  loss  of 
oertain  barrels  of  oil  and  glassware.  The  opinion  states  the 
facts. 

O.  8,  Have  and  F.  P.  Oorddingj  for  the  defendants. 
H.  B,  Staples  and  T,  O,  Kentj  for  the  plaintiff. 

By  Court,  Hoar,  J.  The  manner  in  which  this  case  comes 
before  us  is  irregular,  and  not  authorized  by  statute.  When 
the  parties  consent  to  the  report  of  a  judge  after  verdict,  it 
should  contain  a  statement  of  all  the  questions  of  law  which 
it  is  proper  to  present;  and  a  bill  of  exceptions  cannot  be  sent 
with  it.  The  losing  party  may  have  his  bill  of  exceptions  as 
a  matter  of  right;  but  if  the  case  is  reported,  all  the  excep- 
tions allowed  should  be  incorporated  in  the  report.  But  as 
upon  the  report  we  are  all  of  opinion  that  the  action  cannot  be 
maintained,  there  is  no  need  to  examine  the  bill  of  exceptions; 
and  the  parties  lose  no  right  by  disregarding  it. 

The  action  is  brought  to  recover  the  value  of  goods  de- 
stroyed by  fire,  which  were  in  the  custody  of  the  defendants 
as  warehousemen.  The  goods  were  in  their  freight-house  at 
Milford,  which  was  burned  in  the  night-time  with  its  con- 
tents. The  fire,  for  which  it  is  agreed  that  the  defendants 
were  not  responsible,  was  caused  by  the  burning  of  another 
building  in  the  neighborhood;  and  the  only  ground  of  lia- 
bility charged  at  the  trial  was  the  negligence  of  their  agents 
in  not  removing  the  goods  from  the  freight-house  at  the  time 
of  the  fire. 

It  appeared  that  different  persons  in  the  defendants'  em« 
ployment  came  upon  the  ground  from  time  to  time;  and  evf- 
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dence  was  offered  to  show  that,  with  due  care  and  diligence, 
they  might  have  eaved  the  plaintiff's  property.  There  was 
no  evidence  that  the  general  agent  who  had  charge  of  the 
freight-house  heard  the  alarm  or  was  present  at  the  fire;  or 
that  he  was  in  any  fault  for  not  being  there.  The  servants  of 
the  company  who  were  present  were:  a  clerk  employed  to 
check  freight  as  it  was  received  and  to  help  deliver  it;  a  bag- 
gage-master and  brakeman;  a  road-master  and  superintendent 
of  the  repairs  of  the  track;  another  baggage-master,  who  had 
charge  of  the  freight-house  in  the  daytime,  and  locked  it  at 
night,  but  did  not  keep  the  key;  and  a  clerk  employed  to  re- 
ceive freight. 

The  legal  obligation  of  the  defendants  as  warehousemen  is 
well  settled  by  the  authorities,  and  there  is  no  substantial  dif-* 
ference  between  the  parties  respecting  its  nature  and  extent- 
They  are  responsible  for  due  care  in  storing  the  goods  in  ft 
place  of  reasonable  safety,  and  are  to  be  charged  only  upon 
proof  of  their  own  negligence,  or  that  of  their  servants  in  tb'(« 
course  of  their  employment  They  are  not  insurers  againsi 
loss  by  an  accidental  fire. 

As  the  defendants  famished  a  suitable  warehouse  properly 
secured,  in  which  the  goods  were  deposited,  they  had  duno 
their  whole  duty  until  the  time  came  when,  upon  reasonabki 
notice  of  danger,  an  obligation  should  arise  to  remove  them 
Tobin  V.  Murisony  6  Moore  P.  C.  110.  They  were  not  charge* 
able  with  the  negligence  of  any  of  their  servants,  unless  il« 
was  negligence  within  the  scope  of  the  servants'  employment^ 
and  a  true  test  of  this  liability  may  be  found  in  the  questioci 
whether  any  one  of  the  defendants'  servants  who  were  presenfi 
at  the  fire  would  be  answerable  to  his  employers  for  a  neglect 
of  his  duty. 

The  answer  to  this  question,  upon  the  evidence  reported, 
fieems  to  us  perfectly  plain.  It  was  no  part  of  the  service  for 
which  either  of  them  was  engaged  to  attend  to  the  removal  of 
goods  from  the  freight-house  in  case  of  a  fire  in  the  night. 
Neither  of  them  was  under  any  obligation,  by  reason  of  his 
employment,  to  rise  in  the  night  and  be  present  at  the  fire. 
Neither  of  them  had  any  custody  or  responsibility  for  the 
safety  of  the  goods  at  that  time.  If  they  were  under  no  obli- 
gation to  be  present,  their  voluntary  attendance  imposed  upon 
them  no  legal  liability  for  mere  omission  to  do  anything  when 
on  the  spot. 
It  is  a  mere  confusion  of  terms  to  say  that  the  servants  of 
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the  company  were  present  and  neglected  to  remove  the  goods. 
They  were  not  then  and  there,  in  any  legal  sense,  the  servants 
of  the  company.  Whatever  they  did  was  done  by  them  as 
volunteers, — as  neighbors  and  citizens.  They  had  the  fall 
control  of  their  own  time  and  labors.  They  had  the  right  to 
choose  for  themselves  whom  they  would  assist,  and  whose 
goods  they  would  try  to  save;  and  in  making  the  choice,  they 
in  no  manner  implicated  the  railroad  company,  or  assumed 
any  of  its  obligations. 

As  the  clerks,  brakemen,  and  baggage-master,  and  superin- 
tendent of  track  repairs,  were  under  no  legal  liability  to  the 
defendants  for  their  omissions  at  the  fire,  it  follows,  therefore, 
that  the  defendants  are  not  chargeable  with  th^  neglect,  any 
more  than  with  the  neglect  or  inefficiency  of  any  other  persons 
who  were  there;  and  the  whole  foundation  of  the  action  £eu1s. 

New  trial  granted. 

WABXH0178XltEN»  LUULRT  OF,  AND  OaSM  RbQUIXID  {Oh  866  BlummAot 

T.  Brainerd,  91  Am.  Dec.  350,  and  note;  BaJUmort  AO.  B.  B.  Oo.r.  8ci»' 
maeher,  96  Am.  Deo.  610. 

Master  not  Liablb  for  Acts  of  Skbvant  ovt  of  Ooubsm  ov  his  Em- 
PLOTMBNT:  See  the  extended  note  to  Blaks  v.  Ferrii,  d5  Am.  Deo.  804^  sad 
ZuOiee  r,  WmQ,  91  Id.  425,  and  note,  and  the  principal  case  cited  in  Bryami 
V.  Bkh,  105  Mass.  188. 

The  pbikcipal  case  is  cited  to  the  point  that  if  a  case  ia  a  proper  one 
to  be  sent  np  by  report,  the  lower  conrt  should  not  allow  a  lepaiata  bill  dt 
exceptions,  bat  should  include  the  exceptions  in  the  report:  Tof  br  t.  Ttam' 
Urn,  113  Mass.  290;  Dcrr  v.  TrenunU,  128  Id.  350. 


Stoops  v.  Smith. 

[100  Mabsachubbtts,  68.] 

Oral  Bvxdsnob  is  hot  Admissible  to  Vary  Tkbhs  of  a  oontEaet  in  wnl- 
ing,  but  may  be  admitted  for  the  purpose  of  applying  the  terms  of  the 
writing  to  the  subject-matter,  and  removing  any  ambignity  arising  firom 
such  application. 
Oral  Eyidbkcb  is  AphtshtbtiE,  n*  AonoM  ok  Wbtetbi  CJovteact  te 
pay  "fifty  dollars  for  inserting  business  card  in  two  hundred  oopiea  of 
his  advertising  chart,  to  be  paid  when  the  chart  is  pablishedy"  eto.,  to 
show  that  plaintiff  agreed  to  make  the  chart  of  a  certain  material,  and 
to  publish  it  in  a  certain  manner. 

Action  upon  contract  signed  by  defendant,  to  '*  pay  Walter 
Stoops  the  sum  of  fifty  dollars  for  inserting  business  card  in 
two  hundred  copies  of  his  advertising  chart,  to  be  paid  when 
the  chart  is  published  and  the  card  appears/'  etc.    Plaintifr 
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alleged  full  performance,  which  defendant  denied.  Upon  the 
trial  to  show  non-performance,  defendant  offered  to  show  that 
plaintiff  at  the  time  of  the  contract  represented  that  the 
charts  were  to  be  made  of  cloth,  and  published  by  hanging  in 
two  hundred  conspicuous  places,  such  as  hotels,  railroad  sta- 
tions, etc.;  but  that  they  had  been  made  of  paper,  and  not 
distributed  as  agreed.  The  evidence  was  excluded,  and  de- 
fendant alleged  such  exclusion  as  error. 

G.  F.  Verryy  for  the  defendant. 

F.  H.  Dewey  and  F.  P.  Owtding^  for  the  plaintiff. 

By  Court,  Wells,  J.  The  writing  upon  which  this  aetian 
is  brought  contains  a  promise  on  the  part  of  the  defendant 
only.  It  recites,  imperfectly  and  in  general  terms,  the  agree- 
ment to  be  performed  on  the  part  of  the  plaintiff,  as  the  con- 
sideration upon  which  the  promise  of  the  defendant  is  made. 
At  the  trial,  the  defendant  offered  evidence  to  show  the  whole 
arrangement  between  the  parties;  particularly  the  representa- 
tions of  the  plaintiff  as  to  the  material  of  which  the  chart 
was  to  be  made,  and  the  manner  in  which  it  would  be  pub- 
lished; and  contended  that  he  was  not  bound  to  pay,  because 
the  plaintiff  had  failed  so  to  make  and  publish  the  chart. 
The  court  excluded  the  evidence,  and  ruled  that  no  evidence 
of  extrinsic  facts  was  admissible  for  any  purpose. 

The  alleged  representations  related  to  that  which  was  then 
in  the  future,  and  were,  in  one  aspect,  of  a  promissory  nature. 
The  principle  of  law  is  clear  and  well  settled,  that  the  obliga- 
tion of  a  written  contract  cannot  be  abridged  or  modified  by 
or  made  conditional  upon  another  preceding  or  contempora- 
neous parol  agreement,  not  referred  to  in  the  writing  itself: 
Trwteee  of  Church  in  Hanson  v.  Stetsony  5  Pick.  606;  Wake* 
jield  V.  Stedmanj  12  Id.  562;  St  Louis  Insurance  Co.  v.  Horner^ 
9  Met.  39;  Adams  v.  Wilson,  12  Id.  138  [45  Am.  Dec.  240]; 
Underwood  v.  SimondSj  12  Id.  275;  Hanchet  v.  Birge^  12  Id. 
545;  Prescoit  Bank  v.  Cavedy,  7  Gray,  217  [66  Am.  Dec.  473]; 
SmaU  V.  Qutncy,  4  Me.  497.    But  it  is  equally  well  settled 
that,  for  the  purpose  of  applying  the  terms  of  the  written  con- 
tract  to  the  subject-matter,  and  removing  or  explaining  any 
uncertainty  or  ambiguity  which  arises  from  such  application, 
parol  testimony  is  admissible,  and  has  a  legitimate  office. 
For  this  purpose,  all  the  facts  and  circumstances  of  the  trans- 
action out  of  which  the  contract  arose,  including  the  situation 
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and  relations  of  the  parties,  may  be  shown:  Oerrish  ▼.  Towne^ 
8  Gray,  82;  Herring  ▼.  Boston  Iron  Co.j  1  Id.  184;  Sutton  v. 
Bowkerj  6  Id.  416;  Bradley  v.  Washington  etc.  Steam  Packet 
Co.,  13  Pet.  89;  Price  ▼.  Jf<ma«,  11  Com.  B.,  N.  8.,  508. 

The  subject-matter  of  the  contract  may  be  identified  by 
proof  of  what  was  before  the  parties  by  sample  or  otherwise 
at  the  time  of  the  negotiation:  Bradford  ▼.  Manly j  13  Mass. 
189  [7  Am.  Dec.  124];  Hogins  v,  Plympton,  11  Pick.  97;  Clark 
▼.  Houghton^  12  Gray,  88;  Haven  v.  Brown^  7  Me.  421  [22  Am. 
Dec.  208].  The  terms  of  the  negotiation  itself,  and  state- 
ments therein  made,  may  be  resorted  to  for  this  purpose: 
Foster  v.  Woodsj  16  Mass.  116;  Sargent  v.  Adams^  3  Gray,  72 
[63  Am.  Dec.  718] ;  Mumford  v.  Oething,  7  Com.  B.,  N.  S., 
805;  Chadwick  v.  Burnley,  12  Week.  Rep.  1077.  The  mean- 
ing of  ambiguous  terms  in  the  contract  may  be  fixed  by  show- 
ing that  a  particular  significance  had  become  attached  to 
those  terms  by  reputation,  usage  of  trade,  or  otherwise:  Woods 
V.  Saunn,  4  Gray,  822;  Hart  v.  Hammettj  18  Vt.  127;  Putnam 
y.  Bond,  100  Mass.  58.  The  purpose  of  all  such  evidence  is 
to  ascertain  in  what  sense  the  parties  themselves  used  the 
ambiguous  terms  in  the  writing  which  sets  forth  their  con- 
tract. If  the  previous  negotiations  make  it  manifest  in  what 
sense  they  understood  and  used  those  terms,  they  furnish  the 
best  definition  to  be  applied  in  the  interpretation  of  the  con- 
tract itself.  The  effect  must  be  limited  to  definition  of  the 
terms  used,  and  identification  of  the  subject-matter.  If  so 
limited,  it  makes  no  difference  that  the  language  of  the  nego- 
tiations relates  to  the  future,  and  consists  in  positive  engage- 
ments on  the  part  of  the  other  party  to  the  contract.  Their 
effect  depends,  not  upon  their  promissory  obligation,  but  upon 
the  aid  they  afford  in  the  interpretation  of  the  contract  in 
suit.  They  are  not  the  less  effective  for  the  purposes  of  ex- 
planation and  definition,  because  they  purport  to  carry  the 
force  of  obligation. 

The  contract  in  suit  may  illustrate  this  principle  in  a  point 
that  is  not  in  dispute.  The  defendant  agrees  to  pay  fifty  dol- 
lars "for  inserting  business  card,"  etc.  In  applying  this 
stipulation,  if  the  defendant  had  a  business  card  distinctively 
known  and  recognized  as  such,  there  would  be  no  difficulty  in 
giving  effect  to  the  contract.  But  the  identification  of  that 
card  would  involve  the  whole  principle  of  admitting  parol 
testimony  for  the  interpretation  and  application  of  written 
contracts  to  the  subject-matter.    It  could  be  done  only  by  the 
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aid  of  parol  testimony.  Suppose  he  had  several  business 
cards,  difTering  in  form  and  contents,  but  one  was  selected 
and  agreed  upon  for  the  purpose  at  the  time  the  contract  was 
signed;  or  that  one  had  been  prepared  specially  for  the  pur- 
pose. Clearly,  parol  testimony  would  be  competent  to  identify 
the  card  bo  selected  or  prepared,  and  to  prove  that  the  parties 
assented  to  and  adopted  it  as  the  card  to  which  the  contract 
would  apply.  Suppose,  thirdly,  that  no  such  card  had  been 
selected  or  prepared,  but  its  form,  contents,  and  style  had 
been  described  verbally,  and  assented  to,  and  the  plaintifT 
had  agreed  to  insert  it  as  so  described.  Such  evidence  may 
be  resorted  to,  not  for  the  promise  it  contains,  but  for  the  aid 
it  affords  in  fixing  the  meaning  and  applying  the  general  lan- 
guage of  the  written  contract. 

The  same  considerations  render  the  evidence  offereJl  by  the 
defendant  competent  for  similar  purposes.  The  term  "his 
advertising  chart"  requires  to  be  practically  applied.  The 
representations  of  the  plaintiff  are  in  the  nature  of  a  descrip- 
tion of  the  vehicle  by  which  the  publication  of  the  businesa 
card  was  to  be  effected,  and  his  account  of  the  disposition  he 
proposed  to  make  of  the  charts  was  a  description  of  the  ex- 
tent and  the  sense  in  which  it  was  to  be  an  "advertising 
chart."  The  representations  as  to  the  material  of  which  the 
chart  was  to  be  made,  and  the  mode  of  publication,  constitute 
his  description  of  what  "his  advertising  chart"  was:  Macdcmald 
V.  Longhottom,  1  El.  &  E.  977. 

When  applied  to  such  an  article  as  this,  the  word  "  pub- 
lished "  can  have  no  fixed  signification  which  the  court  can 
apply  to  the  contract.  What  was  a  sufficient  publication 
within  the  sense  and  intent  of  the  contract  must  be  ascer- 
tained and  determined  by  the  jury  in  the  light  of  all  the 
Eacts  of  the  case.  We  think  the  jury  may  consider  the  plain- 
tiff's own  description  of  the  chart,  and  his  representations  as 
to  the  mode  of  publishing  it,  upon  this  question:  Atwood  v. 
Cobb,  16  Pick.  227;  EUia  v.  Thompson^  8  Mees.  &  W.  445. 

It  follows  that  the  evidence  offered  by  the  defendant  was 
improperly  execluded.  It  was  competent  for  the  purposes 
hereinbefore  indicated.  It  is  unnecessary  to  consider  the 
questions  which  have  been  discussed  with  so  great  thorough- 
ness and  ingenuity  of  argument  by  the  plaintiff's  counsel 
upon  the  defense  of  fraud  and  misrepresentation;  because  in 
the  view  of  the  case  which  we  have  taken  the  whole  force  of 
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the  defendant's  testimony  will  bear  upon  the  interpretation 

of  the  contract  itself. 
Exceptions  sustained. 

Oral  Evzdswqb  is  IvAmmnBLa  10  Vijn'  Taain  of  Waimv  Oooi* 
TRACT:  See  Frtenum  r.  Baas,  89  Am.  Dao.  265;  Ptei  t.  CMoago  eic  JTy  ^ 
91  Id.  446,  and  notm. 

Oral  EnDssrci  m  AnMTMTHT.*  to  Eztlain  AimouiTr,  or  to  apply 
terms  of  contract  to  the  sabject-matter:  See  Otumm  r,  MadigoMg  82  Aa. 
Dec.  659,  and  caaes  cited  in  the  note;  and  the  dtationa  of  the  prineipal  eaae 
to  this  effect  in  MiUer  ▼.  SieoenM,  100  Mmb.  522;  Pike  ▼.  Fa^,  101  Id.  137; 
SweU  V.  Shwmoay,  102  Id.  368;  BuUerworth  ▼.  Weatem  Int.  Co,,  132  Id.  493; 
Palmer  v.  Cfarl:,  106  Id.  388;  Mead  ▼.  Porfar,  115  Id.  415.  It  is  aaid  in 
Keller  v.  Webb,  125  Id.  89,  that  if  previous  negotiations  make  it  manifest  in 
what  sense  the  terms  of  a  contract  were  need,  snoh  negotiations  may  pnf- 
erly  be  resorted  to  to  explain  the  intention  of  the  parties.  Where  tfao  tetmi 
of  a  deed  create  no  ambigoity,  evidenoe  of  intsntiaii.shoald  bo  eoEclndads 
Chester  Emery  Co,  t.  Lueae,  112  Id.  435. 


Stoddard  v.  Habbington. 

[100  If  AISAOHUSnTB,  87.] 
DraOHAROB  IN  IVSOLVRNOT,   UNDIR  StATB    LaW  WKICH  WAB    XH    FoBOB  sI 

the  date  of  a  oontract  between  citizens  of  snch  state^  is  a  bar  to  aa  •(>> 
tion  npon  the  contract,  against  the  party  so  diMhaiged,  by  the  other 
party,  who,  before  each  disdiarge,  removed  to  and  beoame  a  citiaan  of 
another  state. 

Action  by  the  payee  of  a  promissory  note  against  the  maker, 
after  his  discharge  in  insolvency,  which  was  granted  after 
plaintiff  had  removed  froili  Massachusetts,  the  state  where  the 
note  was  made,  to  South  Carolina,  and  become  a  citixen 
thereof.  At  the  time  of  making  the  note,  both  parties  were 
citizens  of  Massachusetts,  and  the  law  under  which  defendant 
was  discharged  was  in  force. 

/.  Oreeuy  Jr.j  for  the  plaintiffs. 
T,  L,  NeUoUj  for  the  defendant 

By  Court,  Hoar,  J.  The  precise  question  which  thia  case 
presents  does  not  seem  to  have  been  decided  by  the  supreme 
court  of  the  United  States.  That  question  is,  whether,  if  a 
contract  is  made  between  two  citizens  of  the  same  state,  within 
the  state,  and  one  of  them  afterwards  removes  therefrom  and 
becomes  a  citizen  of  another  state,  and  the  other  then  obtains 
a  discharge  under  the  provisions  of  an  insolvent  law  of  the 
state  where  the  contract  was  made,  which  was  enacted  and  in 
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force  before  the  date  of  the  contract,  euch  a  discharge  is  effect- 
ual as  a  bar  to  a  eoit  upon  the  contract.  It  has  been  held  to 
be  a  bar  in  this  commonwealth:  Brigham  v.  Hendersonj  1  Cash. 
430  [48  Am.  Dec.  610];  Converse  v.  Bradley,  1  Id.  434,  note. 
In  the  first  of  these  cases  the  contract  was  both  made  and 
by  Its  terms  to  be  performed  in  Massachusetts;  but  in  Con* 
verse  y.  Bradley^  supra^  it  only  appears  to  have  been  a  promis- 
sory note,  made  within  the  commonwealth,  no  place  of  payment 
being  designated.  The  latter  case  is  therefore  a  direct  au- 
thority in  point. 

The  decision  in  Scribner  v.  Fisher^  2  Qray,  43,  that  a  dis- 
charge under  the  insolvent  law  of  Massachusetts  is  valid 
against  a  creditor  who  was  a  citizen  of  another  state  at  the 
time  the  contract  was  made,  if  it  was,  by  its  express  terms,  to 
be  performed  in  this  commonwealth,  has  been  overruled  by  the 
supreme  court  of  the  United  States  in  Baldwin  v.  Hale,  1  Wall. 
223;  and  the  subsequent  action  of  this  court  has  conformed 
to  the  doctrine  of  Baidwin  v.  Hcde,  supra;  KeUey  v.  Drury,  9 
Allen,  27.  But  the  opinion  in  Baldtoin  v.  Hale,  supra,  does 
not  in  any  manner  advert  to  the  decision  in  Brigham  v.  Hen- 
derson,  supra;  and  Mr.  Justice  Metcalf,  who  dissented  from  his 
associates  in  Scribner  v.  FisJier,  supra,  gave  the  opinion  of  the 
court  in  that  case. 

Regret  has  been  frequently  expressed  by  judges  of  the 
courts  of  the  United  States,  as  well  as  by  those  of  the  several 
states,  that  with  all  the  learning  and  ability  which  have  been 
bestowed  upon  the  discussion,  it  has  not  been  found  practicable 
to  place  the  decisions  on  this  important  subject  upon  some 
clear  and  intelligible  basis  of  principle.  But  the  reasons 
given  by  different  judges  for  coming  to  the  sumo  conclu- 
sions have  been  so  diverse,  and  the  grounds  assigned  for  judg- 
ments not  certainly  repugnant  to  each  other  have  been 
sometimes  so  apparently  inconsistent,  that  it  is  difiScult  to  do 
more  than  follow  adjudged  cases  in  their  literal  application, 
without  attempting  to  gather  from  them  a  rule  which  will 
afford  a  sure  solution  of  new  questions. 

It  is  settled  that  a  state  insolvent  law  is  constitutional 
which  applies  to  contracts  made  after  its  enactment,  within 
the  state,  and  not  to  be  performed  elsewhere,  if  made  between 
dtixens  of  the  state,  who  continue  citisens  at  the  time  a  dis- 
charge is  obtained,  and  at  the  time  the  action  is  brought 
upon  the  contract.    If  the  contract  is  made  between  citizens 

of  the  state,  it  has  been  held,  in  Brigham  v.  Henderson  and 
Ail  Dm.  Vol.  XCVn-« 
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Convene  v.  Bradley,  euprUy  that  the  power  to  grant  a  diflcharge 
is  not  impaired  by  a  sabsequent  removal  of  the  creditor  to 
another  state.  Nothing  inconsistent  with  these  decisions  has 
been  decided  by  the  supreme  court  of  the  United  States.  We 
therefore  feel  bound  to  adhere  to  them,  being  satisfied  that  a 
preponderance  of  opinion  in  the  discussion  of  cases  which  have 
so  far  arisen  in  the  national  tribunals  is  in  their  Cavor,  and 
that  they  are  correct  in  principle. 

The  suggestion  that  the  power  of  a  state  over  the  contracts 
of  its  citizens  is  limited  by  the  power  to  make  them  parties  to 
the  proceedings  in  insolvency  does  not  seem  to  us  well  founded, 
because  we  think  that  the  effect  of  the  insolvent  law  qualifies 
the  contract  from  its  inception;  and  the  question  of  the  suffi- 
ciency of  the  notice  to  creditors  to  make  them  so  fax  parties  as 
to  be  bound  by  these  proceedings  does  not  seem  to  be  one  over 
which  the  courts  of  the  United  States  have  any  peculiar 
jurisdiction. 

Judgment  for  the  defendant. 

What  Dbmavss  abb  Dibchabgbd  undbb  Statb  iNseLYBrr  I«aw8:  Bee 
extended  note  to  NorUm  v.  Cook,  23  Am.  Deo.  347;  Brigham  t.  Hendermm,  48 
Id.  610,  a  case  almost  identical  with  the  principal  case;  Festenden  ▼.  WSkg, 
79  Id.  762.  In  Brown  ▼.  Bridge,  106  Mass.  566,  citing  the  principal  case,  the 
coort  say  that  removal  to  another  state  of  one  party  to  a  contract  will  not 
deprive  ooarts  of  jurisdiotion  to  discharge  the  other  perty,  in  an  inadlvency 
proceeding,  from  farther  liability  thereon. 


Blaib  V.  Forehand.     Hutohinson  u  Forehand. 

Smith  v.  Forehand, 
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liBOTSLATUBB,  UlTDKR  FIS  POUCB  POWBB,  MAT  BZBBOiaB  RSAaOBABLB  CON- 
TROL over  the  keeping  and  nse  of  property;  and  may,  when  necessary  vo 
insore  the  public  safety,  authorize  its  snmmaiy  deetmction  withoat  no- 
tice to  the  owner. 

LmSLATUBB,    UBDEB     ITS    POUOB    POWBB,  MAT    RbOULATB    KBBPnvO    OV 

Doos,  and  may  authorize  their  summary  deetmotion  when  the  statutory 
regulations  are  not  complied  with. 

OfiiOBB  18  NOT  TBB8PAS8EB  Who  Pbaobablt  Ebtbbs  Housb  of  owner  or 
keeper  of  unlicensed  dog,  and  kills  it,  in  pursuance  of  a  warrant  from 
the  proper  authorities,  which  directs  him  to  kill  all  dogs  not  "UoentsJ 
and  collared  **  as  required  by  statute,  and  which  statute  providee  tl^t 
such  dogs  may  be  killed  "whenever  and  wherever  found.** 

OmoBR  u  HOT  Gnn.TT  of  Convbbsion  ob  Dog's  Collab,  who^  under  an* 
thority  of  law,  kills  the  dog,  and  leaves  the  body,  with  the  oollar  e^ 
where  he  first  found  the  dog. 
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Action  in  two  counts,  the  first  being  in  trover  for  a  dog  and 
collar;  and  the  second,  trespass  for  breaking  and  entering 
plaintiff's  close,  and  taking  away  a  dog  and  collar,  and  kill- 
ing the  dog.  Three  actions  were  tried  together,  and  submitted 
on  an  agreed  statement  of  facts,  which  is  sufficiently  stated  in 
the  opinion. 

/.  HopHn$j  for  the  plaintifib. 
H.  B.  Staples,  for  the  defendant. 

By  Court,  Obay,  J.    All  rights  of  property  are  held  subject 
to  such  reasonable  control  and  regulation  of  the  mode  of  keep- 
ing and  use  as  the  legislature,  under  the  police  power  vested 
in  them  by  the  constitution  of  the  commonwealth,  may  think 
necessary  for  the  preventing  of  injuries  to  the  rights  of  others, 
and  the  security  of  the  public  health  and  welfare.     In  the 
exercise  of  this  power,  the  legislature  may  not  only  provide 
that  certain  kinds  of  property  (either  absolutely,  or  when  held 
in  such  a  manner  or  under  such  circumstances  as  to  be  injuri- 
ous, dangerous,  or  noxious)  may  be  seized  and  confiscated 
upon  legal  process,  after  notice  and  hearing;   but  may  also, 
when  necessary  to  insure  the  public  safety,  authorize  them  to 
be  summarily  destroyed  by  the  municipal  authorities  without 
previous  notice  to  the  owner, — as  in  the  familiar  cases  ol 
pulling  down  buildings  to  prevent  the  spreading  of  a  confia* 
gration,  or  the  impending  fall  of  the  buildings  themselves, 
throwing  overboard    decapng  or  infected    food,  or  abating 
other  nuisances  dangerous  to  health:  Commonwealth  v.  Alger y 
7  Cush.  85;  Fisher  v.  McGirr,  1  Gray,  27  [61  Am.  Dec.  381]; 
ParsoTia  v.  Pettingell,  11  Allen,  512;  Salem  y.  Eastern  R.  R.  Co., 
98  Mass.  443,  444;  License  CaseSy  5  How.  581, 589, 632;  Dewey 
V.  Whiu,  Moody  &  M.  56;  2  Kent's  Com.,  6th  ed.,  339,  340. 

There  is  no  kind  of  property  over  which  the  exercise  of  this 
power  is  more  frequent  or  more  necessary  than  that  which  is 
the  Bubject  of  the  present  actions.  In  regard  to  the  owner- 
ship of  live  animals,  the  law  has  long  made  a  distinction  be- 
tween dogs  and  cats  and  other  domestic  quadrupeds,  growing 
out  of  the  nature  of  the  creatures,  and  the  purposes  for  which 
^hey  are  kept.  Beasts  which  have  been  thoroughly  tamed, 
wid  are  used  for  burden  and  husbandry,  or  for  food,  such  as 
ooraes,  cattle,  and  sheep,  are  as  truly  property  of  intrinsic  value, 
ftnd  entitled  to  the  same  protection,  as  any  kind  of  goods. 
8ut  dop  and  cats,  even  in  a  state  of  domestication,  nevei 
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wholly  lo0e  their  wild  natures  and  destructiye  instinctB,  and 

are  kept  either  for  uses  which  depend  on  retaining  and  calling 

into  action  those  very  natures  and  instincts,  or  else  for  the 

mere  whim  or  pleasure  of  the  owner;  and  therefore,  although 

A  man  might  have  such  a  right  of  property  in  a  dog  as  to 

maintain  trespass  or  trover  for  unlawfully  taking  or  deatroy- 

ing  it,  yet  he  was  held,  in  the  phrase  of  the  hooks,  to  have 

''  no  absolute  and  valuable  property ''  therein  which  coold  be 

the  subject  of  a  prosecution  for  larceny  at  common  law,  or 

even,  according  to  some  authorities,  of  an  action  of  detinue  or 

replevin,  or  a  distress  for  rent,  or  which  would  make  him 

responsible  for  the  trespasses  of  his  dog  on  the  lands  of  oiher 

persons  as  he  would  be  for  the  trespasses  of  his  cattle:  Vin. 

Abr.,  tit  Trespass,  Z;  Replevin,  A;  2  Bla.  Com.  193;  3  Id.  7; 

4  Id.  234,  235;  Mitten  v.  FaudryCj  Poph.  161;  S.  C,  mb.  nam. 

MiUen  v.  Fawen,  Benl.  N.  171;  Mason  v.  Keding^  1  Ld.  Raym. 

608;  S.  C,  12  Mod.  336;  Read  v.  Edwards,  17  Com.  B.,  N.  8., 

245;  Regina  v.  Robinson,  8  Cox  C.  G.  115.    And  dogs  have 

always  been  held  by  the  American  courts  to  be  entitled  to  less 

legal  regard  and  protection  than  more  harmless  and  useful 

domestic  animals:  Putnam  v.  Payne,  13  Johns.  312;  Brovm  v. 

Carpenter  J  26  Vt.  638  [62  Am.  Dec.  603];  WodfY.  Chalher,  31 

Conn.  121. 

The  power  of  regulating  the  keeping  of  these  animals  under 
the  penalty  of  having  them  summarily  destroyed  in  case  of 
foilure  to  comply  with  the  laws  upon  the  subject,  has  always 
been  freely  exercised  by  the  legislature  of  Massachusetts,  both 
under  the  province  charter,  and  since  the  establishment  of  a 
state  government.  In  1715,  a  provision  for  the  killing  of 
"  unruly  and  ravenous  dogs  "  was  included  in  a  statute  '^  for 
encouraging  the  killing  of  wolves":  Prov.  Stats.,  2  Geo.  I.,  c. 
8;  Mass.  Prov.  Laws,  ed.  1726,  243.  A  temporary  act  passed 
in  1743  recited  that  much  damage  had  been  done  by  unruly 
and  mischievous  dogs  in  worr3ring  and  killing  sheep  and 
lambs  on  the  island  of  Nantucket,  and  declared  that  there- 
after it  should  be  lawful  for  any  person  in  Nantucket  *'  to  kill 
any  dog  or  bitch  whatsoever  that  shall  at  any  time  be  found 
there,"  without  being  liable  to  any  action;  and  another  act, 
passed  in  the  following  year,  with  a  similar  preamble,  declared 
that  it  should  be  lawful  for  any  person  within  the  province 
(except  in  the  county  of  York)  to  kill  and  destroy  any  dog  or 
bitch  that  should  be  found  in  any  common  land,  field,  <x  in- 
dosure,  excepting  the  land  of  its  owner,  in  the  daytime^  or 
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anywhere,  between  sunset  and  sunrise,  and  out  of  the  inuDedi- 
ate  care  and  inspection  of  its  owner  or  keeper;  and  imposed  a 
penalty  on  the  owner  if  he  refused  to  kill  it  after  due  notice  of 
its  being  seen  out  of  such  care  and  inspection:  Prov.  Stats.,  17 
Greo.  Il.y  c.  1;  18  Geo.  II.,  c.  2;  Mass.  Temp.  Laws,  ed.  1763, 
p.  30,  34.  Both  of  these  temporary  acts  were  continued  in 
force  until  1785  by  successive  statutes,  the  last  of  which  were 
passed  during  the  Revolutionary  War:  Stats.  Nov.  Sess.,  1775, 
c.  5;  Nov.  Bess.,  1779,  c.  1;  Mass.  State  Laws,  1775-1780,  pp. 
26,  259.  And  the  act  utterly  prohibiting  the  keeping  of  dogs 
in  Nantucket  was  again  extended  by  the  statutes  of  1791,  chap- 
ter 38,  and  of  1796,  chapter  69. 

The  dangers  ought  to  be  prevented  by  the  dog  laws  of  the 

commonwealth,  as  declared  in  the  preambles  to  the  earlier 

ones,  are  sudden  assaults  upon  persons,  worrying,  wounding, 

and  killing  of  neat  cattle,  sbeep,  and  lambs,   '*  distressing 

evils  from  canine  madness,"  and  other  injuries  occasioned  by 

dogs.    These  statutes,  which  have  been  the  subject  of  repeated 

consideration  and  revision  by  the  legislature,  with  a  view  of 

securing  these  objects,  and  of  affording  means  for  ascertaining 

the  owners  and  making  them  liable  for  the  mischievous  acts 

of  their  dogs,  have  accordingly  not  only  provided  that  any 

person  might  kill  a  dog  assaulting  him,  or  attacking  cattle  or 

sheep,  out  of  its  owner's  inclosure,  and  that  the  owner  should 

be  renponsible,  in  either  single,  double,  or  treble  dangers,  for 

mischief  committed  by  his  dog,  but  have  also  declared  that 

it  should  be  lawful  for  any  person  to  kill  any  dog,  as  to  which 

the  requirements  of  law  had  not  been  complied  with,  under 

circumstances  which  have  varied  in  successive  statutes.    At 

first  it  was  only  any  dog  '*  found  strolling  out  of  the  inclosure 

or  immediate  care  of  its  owner,"  after  due  notice  to  him  that 

it  was  suspected  of  being  dangerous  or  mischievous;  then  '^  not 

having  a  collar  and  certified  "  to  the  assessors;  and  by  later 

statutes,  "  any  dog  found  going  at  large  not  wearing  a  collar"; 

"found  and  being  without  a  collar";  "  being  without  a  collar"; 

going  at  large,  and  not  registered  in  the  town  clerk's  office,  or 

the  tax  on  which  had  not  been  paid;  "  going  at  large,  and  not 

licensed  and  collared";  or  finally,  ^^  all  dogs  not  licensed  and 

collared,"  as  required  by  statute,  "whenever  and  wherever 

found."    For  the  last  ten  years  the  statutes  have  also  declared 

it  to  be  the  duty  of  certain  public  officers  to  cause  such  dogi 

to  be  destroyed  under  the  circumstances  pointed  out;  and  have 

eiven  a  remedy  against  the  town  or  county  for  any  injury  done 
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by  dogs  to  other  domestic  animals:  Stats.  1791,  c.  88;  1797, 
c.  53;  1798,  c.  54;  1812,  c.  146;  Rev.  Stats.,  c.  58,  sees.  12-17; 
Stats.  1858,  c.  139;  1859,  c.  225;  Gen.  Stats.,  c.  88,  sees.  52-e6; 
Stats.  1864,  c.  299;  1867,  c.  130. 

These  statutes  have  been  administered  by  the  courts  aocord- 
ing  to  the  fair  construction  of  their  terms,  and  without  a  doubt 
of  their  constitutionality.    Under  the  statute  of  1812,  chapter 
146,  which  required  the  owner  or  keeper  of  any  dog  to  put  a 
collar  about  its  neck,  to  be  constantly  worn,  with  the  name  and 
residence  of  the  owner  marked  thereon,  and  declared  it  to  be 
lawful  for  any  person  to  kill  any  dog  ''  found,  and  being  with- 
out a  collar  as  aforesaid"  (omitting  the  qualification  of  other 
statutes,  of  ^*  going  at  large,"  or  *'  out  of  the  immediate  care 
of  its  owner"),  it  was  held  that  no  action  could  be  maintained 
for  killing  a  dog  without  such  a  collar,  out  of  his  owner's 
inclosure,  although  under  his  immediate  care;  Chief  Justice 
Shaw  saying:  ''  We  think  it  was  the  intention  of  the  legisla- 
ture not  to  give  the  owner  of  a  dog  a  right  to  maintain  an 
action  for  destroying  him,  unless  he  had  in  flEtct  giyen  that 
security  to  the  public  which  the  act  required":    Tower  v. 
Tower,  18  Pick.  262.    And  a  person  who,  instead  of  killing  a 
dog  being  without  a  collar,  converted  him  to  his  own  use,  was 
held  liable  to  the  owner  in  trover,  because,  in  the  words  of 
Chief  Justice  Shaw,  *'  the  object  of  the  statute  is,  not  to  confer 
a  benefit  on  an  individual,  but  to  rid  society  of  a  nuisance  by 
killing  the  dog":  Cumminga  v.  Perham,  1  Met.  555.     Similar 
statutes  have  been  held  in  other  states  to  be  reasonable  and 
constitutional  regulations  of  police:  Morey  v.  £nwn,  42  N.  H. 
873;  CarUr  v.  Dow,  16  Wis.  298. 

The  statute  under  which  this  defendant  justifies  provides 
that  the  mayors  of  cities  and  chairmen  of  selectmen  of  towns 
shall,  within  ten  days  from  the  first  day  of  July,  annually 
'^  issue  a  warrant  to  one  or  more  police  officers  or  constables, 
directing  them  to  proceed  forthwitii  either  to  kill,  or  cause  to 
be  killed,  all  dogs  within  their  respective  cities  or  towns  not 
licensed  and  collared  according  to  the  provisions  of  this  act, 
and  to  enter  complaint  against  the  owners  or  keepers  thereof; 
and  any  person  may,  and  every  police  officer  and  constable 
shall,  kill,  or  cause  to  be  killed,  all  such  dogs,  whenever  and 
wherever  found":  Stats.  1867,  c.  180,  sec.  7.  The  warrant 
here  provided  for,  being  general  in  its  form,  not  founded  on 
oath,  nor  containing  any  special  designation  of  objects,  is  not, 
indeed,  a  legal  warrant  of  search  and  seizure;  it  is  rather  an 
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appoiDtment  of  the  officer  who  is  to  be  specially  charged  with 
the  duty  of  ezecutiDg  the  authority  conferred  by  the  statute. 
The  statute  makes  it  the  duty  of  every  police  officer  and  con- 
stable to  kill,  or  cause  to  be  killed,  all  dogs  not  licensed  and 
collared  according  to  its  provisions,  "  whenever  and  wherever 
found."     There  are  no  express  restrictions  of  time  or  place, 
and  no  limitation,  as  in  earlier  statutes,  to  dogs  going  at  large, 
or  out  of  the  owner's  inclosure  or  of  his  immediate  care.    Any 
restrictions  upon  the  authority  of  the  officer  arise  by  implica- 
tion, from  regard  to  the  sanctity  of  the  dwelling-house  or  the 
danger  of  a  breach  of  the  peace.     But  it  is  unnecessary,  in 
the  present  cases,  very  closely  to  consider  the  extent  of  such 
restrictions,  if  any,  which  are  to  be  implied  upon  the  power 
and  duty  of  the  officer  to  abate  what  the  law  has  declared  to 
be,  in  substance  and  effect,  a  public  nuisance.    The  regula- 
tions imposed  by  the  statute  upon  the  ownership  and  keeping 
of  dogs  are  reasonable  and  easy  to  be  complied  with.    If  any 
dog  is  an  object  of  value  or  of  affection  to  its  owner,  he  has 
only  to  procure  and  record  a  license  and  put  on  a  collar  in 
order  to  bring  it  under  the  protection  of  the  law. 

It  is  agreed  that  neither  of  these  plaintiffs  had  complied 
with  the  statute  in  these  respects;  and  there  is  nothing  in  the 
facts  agreed  in  either  of  the  cases  from  which  it  can  be  in- 
ferred that  the  defendant  committed  any  trespass  upon  the 
plaintiff's  premises,  or  any  act  tending  to  a  breach  of  the 
peace.     Under  the  defendant's  authority  and  duty  to  kill,  or 
cause  to  be  killed,  all  dogs  not  licensed  and  collared,  "  when- 
ever and  wherever  found,"  he  had  clearly  a  right  peaceably 
to  enter  for  that  purpose,  without  permission,  upon  the  close 
of  the  owner  or  keeper  of  such  a  dog,  and  there  kill  it.    In 
Blair's  case,  he  did  not  enter  the  dwelling-house  or  touch  the 
dog  until  after  he  had  shot  and  killed  it,  and  then  only  to 
carry  it  back  to  the  place  where  he  first  found  it.    Nor  did 
he  enter  the  dwelling-house  in  Hutchinson's  case,  but  only 
reached  his  hand  into  the  open  shed  in  which  the  dog  was 
tied,  and  led  it  out  by  the  rope  attached  to  its  collar.    In 
Smith's  case,  he  entered  the  dwelling-house  through  the  open 
door,  unopposed,  and  evidently  not  for  the  purpose  of  taking 
the  dog  (for  it  is  agreed  that  the  dog  followed  him  in  from 
without),  but  for  the  lawful  purpose  of  informing  the  inmates 
of  the  duty  which  he  was  about  to  execute,  and  exhibiting 
the  evidence  of  his  authority;  and  no  objection  was  made  to 
his  entering  the  house,  or  taking  the  dog  out  again.    And  in 
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neither  case  did  he  separate  the  collar  from  the  dog.  He 
cannot,  therefore,  be  held  liable,  either  for  trespassing  on  the 
close,  for  killing  the  dog,  or  for  converting  the  collar  to  his 
own  use. 

The  cases  cited  for  the  plaintiffs  are  quite  distinguishable 
from  this.  BisJiop  v.  Fahay^  15  Gray,  61,  in  which  an  officer 
was  held  liable  for  killing  a  dog  taken  from  a  dwelling-house 
which  he  had  entered  without  the  owner's  leave,  arose  under 
the  statute  of  1858,  chapter  139,  section  1,  which  only  author- 
ized him  to  kill  dogs  not  duly  registered  and  collared,  and  "go- 
ing at  large."  The  statute  of  1864,  chapter  299,  section  7,  under 
which  the  defendant  unsuccessfully  attempted  to  justify,  in 
Kerr  v.  Seaver^  11  Allen,  151,  his  taking  of  a  dog  from  the 
owner's  dwelling-house  for  the  purpose  of  killing  him,  was,  in- 
deed, so  far  as  concerns  the  provision  immediately  in  question, 
in  the  very  words  of  the  statute  now  in  force.  But  the  person 
there  held  responsible  for  a  trespass  in  the  dwelling-house  was 
a  private  citizen,  who  pursued  the  dog  into  the  house  after  the 
plaintiff's  wife  had  refused  to  give  it  up.  There  is  hardly  a 
more  ancient  or  more  firmly  established  rule  of  the  common 
law  than  that  a  man  who  enters  my  house  against  my  will, 
and  without  authority,  is  a  trespasser,  though  the  door  is 
open:  11  Hen.  IV.,  75  b. 

Judgments  for  the  defendant. 


Power  or  LsaisLATcrRB  to  Pbovioe  for  Summart  Salb  axd  Sxbubx 
OR  Destbctotion  ov  Animals.  —  Animala  mimiiig  at  large  or  trespaanng  are  a 
nuisance,  and  the  power  to  abate  the  nuisance  by  impounding  the  animals  is 
generally  conceded  as  among  the  police  poTvers  of  the  state:  Tiedeman's  Limi- 
tations on  Police  Power;  Cooley's  Constitutional  Limitations,  4th  ed.,  588.  But 
the  power  to  summarily  seU  the  animals  seized  is  not  so  clear.  In  Varden  ▼. 
MowU,  78  Ey.  92,  the  court  say:  "The  power  of  the  legislature,  under  the 
constitution,  to  confer  upon  municipalities,  for  police  and  sanitary  purpoeea, 
the  right  to  control  the  use  of  property  of  the  citizen  in  such  a  way  as  may 
be  conducive  to  the  public  good,  and  even  to  enforce  a  forfeiture  by  jndicisl 
proceedings  when  it  becomes  necessary,  is  not  denied.  It  is  insisted,  how- 
ever, that  the  right  to  forfeit  without  citation,  and  without  hearing,  can  only 
exist  from  necessity.  That  right,  in  this  instance,  should  not  be  extended 
beyond  the  impounding  of  the  hogs.  When  this  is  done,  the  necessity  for 
summary  and  precipitate  action  ceases,  and  judicial  proceedings  looking  ta 
the  forfeiture  may  then  properly  begin.  If  the  ordinance  haa  been  violated, 
appellant  may  be  compelled  to  pay  the  fees  for  impounding  and  keeping  the 
hogs;  but  their  payment  cannot  be  enforced  without  judicial  determination.'' 
And  in  Donovan  v.  Vickaburg,  29  Miss.  247,  S.  C,  64  Am.  Deo.  14a,  the  court 
say:  "Neither  the  legislature  expressly,  nor  a  municipal  corporation  under 
its  general  powers,  can  provide  for  the  summary  seizure  and  sale  of  hogs 
found  1  nnning  at  large,  without  notice  to  the  owner,  actual  or  ooostniotiva^ 
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or  any  opportonity  to  appear  and  show  why  the  ordinance  Bhoold  not  he  en- 
locoed  against  hia  property.  The  proceeding  would  he  depriving  one  of  hii 
property  without  due  oonrse  of  law,  or  notice,  or  trial,  howeiwr  clearly  he 
mi^t  he  able  to  show  that  the  property  aeiaed  was  not  within  the  operation 
of  the  ordinance.  He  might  have  been  able,  on  proper  notice,  to  show  that 
tiie  hogs  had  jnst  broken  the  inolosore  when  they  were  seised;  that  he  had 
not  time  to  retake  or  seoare  them;  or  that  the  inolosore  had  been  necessarily 
torn  down  during  a  raging  firs  in  the  town,  or  by  a  tornado;  and  that  vnder 
the  etrcamstsnoes  he  had  not  had  cpportonity  to  retake  them,  or  even  that 
they  were  tamed  loose  by  procurement  of  parties  interested  in  having  them 
seised  and  sold."  And  see  WUba  ▼.  LegriSf  45  HL  292,  where  similar  lan- 
guage is  nsed.  These  cases,  however,  go  much  beyond  the  role  laid  down  in 
a  majority  of  tiM  deeisions,  that  a  statnte  providing  for  the  seisore  of  ani- 
mals nmniiig  at  laige^  and  for  their  snmmary  sale  by  the  constable  or  proper 
officer  for  the  expenses  of  taking  np  and  keeping  them,  is  oonstitational;  hot 
that  if  and  in  so  far  as  it  provides  for  a  ssle  for  a  fine  or  penalty  withoat  a 
judicial  investigation,  or  an  opportonity  to  show  that  the  owner  of  the  ani- 
mals bad  not  ineorred  the  penalty,  the  statnte  would  be  unconstitntional  as 
depriving  the  owner  of  his  property  withoat  due  process  of  law:  WUooa  v. 
Hemsndagt  68  Wib.  lii;  &  C,  46  Am.  Rep.  025,  reviewing  nearly  all  the 
esMS  apon  the  subject;  OmssZU  v.  CampbtU,  4  Iowa,  aOl;  OUchrlat  v.  Schmid- 
Bng^  12  Kan.  263. 

It  seems  to  be  well  settled  that  when  the  sale  is  for  a  forfeiture  or  penalty, 
beyond  the  mere  costs  and  expenses,  the  owner  is  entitled  to  a  judicial  de- 
termination of  the  question,  whether  he  is  liable  to  the  f  orf eitare  or  guilty 
of  the  oflfense  to  which  it  attaches.  In  South  Csrolina,  the  courts  have  gone 
to  the  extent  of  holding  thata  sale  even  for  a  fine  or  penalty  does  not  de- 
prive the  owner  of  his  property  without  due  process  of  law:  Ktmnedy  v. 
Snawden,  1  McMulL  323;  CroOiy  v.  Warra^  I  Rich.  385.  In  the  latter 
ease,  the  eoort  say  that  the  power  of  the  state  or  of  municipalities  to  impose 
penalties  for  sllowing  animals  to  run  at  large  "  would  be  of  little  or  no  avail 
tf  they  oonld  operate  only  on  the  owner  by  fine,"  for  the  fine  might  be  eluded 
in  various  ways.  But  as  was  said  in  WiUU  v.  Legris,  45  HL  292,  such  pen- 
altiea,  even  if  made  to  operate  against  the  animals,  are  really  imposed  upon 
the  owner.  And  in  the  light  of  the  reasoning  of  Wardlaw,  J.,  who  dissented 
in  Crotbf  v.  Warrenf  mipra^  and  of  many  of  the  most  learned  courts  through- 
out the  country,  it  must  be  conceded  that  these  rulings  of  the  South  Carolina 
courts  are  not  entitled  to  much  weight:  See  ChmeUnk  v.  Campbell,  4  Iowa, 
301;  OOehriii  v.  Schmidling,  12  Kan.  263;  Varden  v.  JIlowU,  78  Ey.  92;  WO- 
cm  ▼.  Hemming,  68  Wis,  144;  S.  C,  46  Am.  Rep.  625,  sll  holding  that  a  sale 
or  a  fine  or  penalty  without  adjudication  deprives  the  owner  of  his  property 
iritliont  due  prooeas  of  law.  In  Willi»  v.  LegrU,  45  BL  292,  the  court  say: 
"  Liability  to  a  penalty  can  in  no  case  be  determined  except  by  action,  or  if 
an  i^ense,  by  a  judidal  investigation";  and  the  owner  of  animals  should 
have  an  opportunity  **  to  show  that  he  was  not  liable  to  the  penalty,  —  that 
his  case  was  not  within  the  spirit  and  meaning  of  the  ordinance."  And  in 
Pcppen  V.  ffobim,  44  DL  360^  8.  C,  92  Am.  Dec.  186:  "A  statnte  giving 
power  to  sail  impounded  animals  for  penalties  does  not  authorize  a  sum- 
mary sale  by  the  pound-master,  but  there  must  be  a  judicial  ascertainment,— 
an  inquiry  before  a  magistrate  as  to  whether  the  penalty  has  been  incurred, 
with  a  rij^t  of  trial  by  jury.  And  if  the  owner  is  known,  he  should  be 
notified,  and  if  not^  constructive  notice  as  by  posting  ii  necessary,  and  the 
shonld  describe  the  property  impounded."    In  Fori  SmUh  v.  Dodson^ 
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4G  Ark.  296,  S.  C,  65  Am.  Rep.  689,  the  statate  aathorized  a  aeiiim  and 
sale  for  costs  and  penalties.  Bat  the  sale  out  of  which  the  case  aiose  was 
for  costs  only,  and  was  held  valid,  and  the  qnestion  of  validity  of  a  sale  for 
the  penalty  was  not  in  issne.  Where  the  statate  aathorized  a  eeixnre  far 
trespass  on  private  lands,  and  a  sale  for  the  costs  and  damages  on  accoont  of 
the  trespass,  it  was  held  that  the  provision  allowing  snch  damages  provided 
for  a  forfeitare,  which  coold  not  be  enforced  by  sammary  sale,  nor  withont 
a  jadioiBl  determination  of  the  damage:  RockweU  v.  Nearhig,  36  N.  T.  902; 
^uUoek  V.  OamiMe,  46  HL  218.  In  the  latter  case,  the  ooart  say  that  a  pro* 
vision  merely  for  an  appraisement  by  three  persons  of  the  damage  done  is 
not  a  judicial  determination;  and  farther,  that  each  damage  in  any  event  it 
properly  recoverable  in  an  action  at  law  by  the  party  injured. 

The  question  which  has  given  rise  to  a  conflict  of  opinion  is,  whether  a 
sammary  sale  for  costs  and  expenses  amounts  to  a  forfeiture.  It  was  held, 
in  8Jutw  V.  Kennedy,  Term  N.  C.  691,  that  a  statute  providing  for  such  a 
sale  is  unconstitutional,  as  depriving  the  owners  of  tiieir  property  with- 
out due  process  of  law.  Mr.  Taylor,  the  chief  justice  of  the  courts  filed 
an  able  dissenting  opinion,  pointing  out  the  distinction  between  a  sale  for 
costs  and  expenses  only,  and  a  sale  for  a  forfeiture  or  penalty  declared  1^ 
law.  The  case  was  subsequently  overruled  by  the  same  court  in  Hariem  t. 
Noe,  3  Ired.  496,  and  Whitfield  v.  Longest,  6  Id.  298,  where  it  was  held  that 
a  summary  sale  for  costs  and  expenses  was  valid,  and  a  statute  so  providing 
coDstitutionaL  These  were  cases  of  animals  running  at  large  upon  the  high- 
way.  Such  a  sale  has  been  held  valid,  even  as  to  animals  trespassing  on  pri- 
vate lands.  In  Caanpau  v.  LangUy,  39  Mich.  463,  S.  C,  33  Am.  Rep.  41^ 
the  court  say  that  where  the  statute  does  not  contemplate  any  compensatJon 
to  the  person  seizing  the  animals,  by  way  of  damages  for  his  injury  on  ac- 
count of  trespass,  but  only  the  expenses  of  the  proceeding  and  keep  of  tfaa 
animals,  the  sale  for  such  expenses  does  not  deprive  the  owner  of  his  property 
without  due  course  of  law,  but  the  statute  provides  a  remedy  for  a  puhlio 
grievance,  and  is  not  onconstitutionaL  Among  other  cases  holding  that  a 
summary  sale  for  costs  and  expenses  is  valid,  are  Fort  Smith  v.  Dodmm^  46 
Ark.  296;  S.  C,  66  Am.  Rep.  689;  Ma^for  v.  Lanham,  67  Oa.  763;  OoeseUkk 
T.  Campbell,  4  Iowa,  301;  OUekrist  v.  SchmSdUng,  12  Kan.  263;  Wilcox  v.  Beaih 
ndng,  68  Wis.  144;  S.  C,  46  Am.  Rep.  626.  The  language  of  the  court  in  the 
cases  first  cited  in  this  note  ( Vamum  v.  Mount  and  Donovan  v.  VteUbmrg^ 
«ti2>ra)  leaves  no  doubt  that'  the  courts  had  in  mind  the  sale  for  expenses  and 
costs,  and  considered  such  a  sale  invalid;  hut  the  facts  show,  in  both 
that  the  sales  were  for  both  costs  and  a  penalty. 

CampbellY.  Boons,  46  N.  T.  866,  and  Cook  v.  Qregg,  46  Id.  441,  are 
often  cited  upon  this  topic.  In  these  cases,  however,  the  statutes  which 
held  constitutional  provided  for  due  notice  and  condemnation  by  judidal  pn>- 
oeedings.  The  point  decided  in  these  cases  was,  that  (in  the  language  of  the 
court  in  CampbeU  v.  Evans,  svpra)  "it  is  no  objection  that  no  personal  notice 
to  the  owner  is  provided  or  required,  to  give  jurisdiction  to  the  magistrate. 
He  may  or  may  not  be  known.  In  analogy  to  proceedings  m  remf  the  legis- 
lature has  provided  notice  calculated  to  inform  the  owner,  and  this  mode  [the 
posting  of  six  notioes  in  six  public  places  for  ten  days]  is  neither  unteoable 
nor  illusory. " 

KUling  qf  Dogs  Running  at  Large,  etc  — Dogs,  it  seems,  are  not  treated  in 
this  regard  in  the  same  light  as  other  animals  ^ioh  are  the  subject  of  prop* 
er^.  In  Moreg  v.  Brown,  42  N.  H.  373^  the  <mly  other  besides  the  prininpel 
it  is  held  that  an  act  providing  that  dogs  may  be  summarily  killed^  if 
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ffoand  uncoUared,  etc.,  is  not  nnoonstitatioiiaL  "Thia  u  not  an  act  to  take 
|>rivate  property  for  pnblio  use,  nor  is  it  to  deprive  parties  of  their  property 
in  dogs,  bat  merely  to  regulate  the  use  and  keeping  of  such  property  in  a 
manner  deemed  reasonable  and  expedient.  It  is  a  mere  polioe  regnUtion, 
aach  as  we  think  the  legislature  might  constitutionally  establish. " 


Bobbins  v.  Eobbins. 

rioo  MABSACHUSRTS,  IfiO.] 
Rm  THAT  DlYOBCB   WILL  NOT  BB  GSAimD    UPON  UNOORBOBORATSD  T|8- 

TDfONT  of  the  plaintiff  is  not  inflexible,  as  sometimes  no  other  evidence 
exists,  or  can  be  obtained* 

Condonation  of  Aots  Which  arx  Ground  vob  Dtvoros  rests  on  the  con- 
dition,  implied  if  not  expressed,  that  they  shall  not  be  repeated;  and  if 
the  condition  is  broken,  the  condonation  will  be  no  bar  to  an  action  for 
divorce  based  on  the  original  offense;  and  conduct  may  amount  to  such 
a  breach,  which,  of  itself,  would  be  insufficient  to  sustain  an  action  for 
divorce. 

Bight  to  Sub  fob  Diyobcb,  for  Acts  of  Crubltt  Which  Wifb  bad 
Ck>NDONKD,  was  held  to  be  revived  by  conduct  of  the  husband  in  refusing 
to  speak  to  her  for  six  weeks  continuously,  commencing  only  a  fortnight 
after  the  act  which  had  been  condoned,  although  such  conduct  of  itself 
would  be  insufficient  to  sustain  a  suit  for  divorce. 

Libel  by  wife,  for  divorce.  Specific  acts  of  cruelty  on  the 
part  of  the  husband  were  shown,  but  the  evidence  proved  that 
these  acts  had  been  condoned.  Subsequent  to  the  condona- 
tion,  however,  the  husband  was  guilty  of  the  other  acts  of  cru- 
elty mentioned  in  the  opinion. 

/.  B.  Harrisj  for  the  defendant. 
P.  SifMiuyMy  for  the  plaintiff. 

By  Court,  Gray,  J.  The  report  of  the  justice  before  whom 
the  hearing  was  had  reserves  for  the  consideration  of  the  full 
court  nothing  but  the  question  of  law  involved.  The  only 
matter  for  our  decision  therefore  is,  whether  the  evidence  re- 
ported in  law  warrants  the  finding;  and  we  have  no  doubt 
that  it  does. 

The  rule  upon  which  the  judges  have  usually  acted  in  these 
cases,  of  not  granting  a  divorce  upon  the  uncorroborated  tes- 
timony of  the  libelant,  is  merely  a  general  rule  of  practice, 
and  not  an  inflexible  rule  of  law.  When  other  evidence  can 
be  had,  it  is  not  ordinarily  safe  or  fit  to  rely  VLpon  the  testi- 
mony of  the  party  only.  But  sometimes  no  other  evidence 
exists,  or  can  be  obtained.  The  parties  are  made  competent 
witnesses  by  statute,  and  there  is  no  law  to  prevent  the  finding 
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of  a  fact  upon  the  testimony  of  a  party  whose  credibility  and 
good  faith  are  satisfactorily  established. 

The  law  is  settled  in  this  commonwealth,  in  accordance 
with  the  doctrine  declared  by  Lord  Stowell  and  Sir  John 
NichoU,  in  the  English  ecclesiastical  courts,  that  any  condo- 
nation by  the  wife  of  her  husband's  cruelty  is  on  the  implied, 
if  not  expressed,  condition  of  his  treating  her  in  the  future 
with  conjugal  kindness;  that  any  breach  of  this  condition 
will  revive  the  right  to  maintain  a  libel  for  the  original  of- 
fense; and  that  such  a  breach  may  be  shown  by  acts,  wordB, 
or  conduct  which  would  not  of  themselves  prove  a  cause  of 
divorce.  Harshness  or  rudeness,  not  sufBdent  to  maintain  a 
libel,  may  receive  a  different  interpretation  and  effect  upon 
the  qhestion  of  condonation,  after  proof  that  the  husband  has 
previously  gone  to  the  length  of  positive  acts  of  cruelty:  Oard- 
net  V.  Oardner,  2  Gray,  441,  442;  lyAguUar  v.  lyAgwlar^  1 
Hagg.  Ecc.  782;  Durant  v.  Duranty  1  Id.  763;  Westmeatk  v. 
Westmeathj  2  Hagg.  Ecc,  Supp.,  114 

In  the  case  before  us,  the  testimony  was,  that  for  the  period 
of  six  weeks,  beginning  only  a  fortnight  after  the  last  act  of 
extreme  cruelty  proved,  the  husband,  while  living  in  the  same 
house  with  his  wife,  wholly  and  continuously  refused  to  speak 
to  her.  Such  evidence  of  persistent  and  enduring  unkindness 
and  ill  temper  warranted  the  wife  or  the  court  in  inferring 
that  his  smothered  anger  would  break  out  again  into  acts  of 
cruelty. 

Divorce  granted  to  the  wife. 

RBFirmoN  ov  Injubt  Opxratks  to  Cakobii  Oonsohatios  aad  revm 
right  to  sae  for  divorce  upon  ground  of  former  injuries:  See  Lamgdon  ▼. 
Langdcn,  60  Am.  Dec.  296;  Nogeu  v.  Nogtea^  68  Id.  78,  and  notee;  and  the 
citation  of  the  principal  case  in  Seioatt  v.  SewaH  122  Maaa.  162. 


Babtlett  V.  Dbakb. 

(100  MAB81.CHU8STT8,  174.] 

pKtsoN  Who  Apfsabs  bxvobb  Magistbati  aub  Dclt  AaKSOwiMoam 
EzsonnoN  or  Dssd,  to  which  his  name  was  subscribed  by  aaotfaer 
in  his  absence,  thereby  recognises  and  adopts  the  signature  as  his  own. 

OoirvxrANCB  mat  bb  Set  Audb  as  to  Part  ov  Premises  which,  by  fraod 
and  misrepresentation  of  the  grantee,  was  indaded  therein,  though  no 
part  of  the  consideration  was  paid  or  received  on  account  thereof,  with- 
out rescinding  the  actual  sale,  or  setting  aside  the  entire  deed;  and  henoe 
the  grantor  is  not  bound,  in  order  to  maintain  his  suit,  to  tender  back 
the  consideration  paid  for  the  land  actually  sold. 
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Wbit  of  entry  to  recover  land.    The  opinion  atates  fhe  frcta. 

fV.  Colbumy  for  the  demandant 
E.  AmeSj  for  the  tenant 

By  Court,  Wells^  J.  The  acknowledgment  of  the  deed  by 
the  demandant's  husband,  with  his  name  subscribed  thereto* 
although  written  by  his  wife  in  his  absence,  was  a  recognition 
and  adoption  of  the  signature  as  his  own:  Oreenfield  Bank  y. 
CrafUy  4  Allen,  447.  The  jury  have  found  that  he  did  so  ac- 
knowledge the  deed  and  adopt  the  signature. 

The  evidence  tended  to  show  that  the  contract  between  the 
parties  was  for  a  sale  of  only  two  parcels  of  land  for  six  hun- 
dred dollars,  and  that  the  tenant  fraudulently  substituted  a 
deed  including,  with  those  two  parcels,  other  land  belonging 
to  the  demandant,  and  by  false  representations  induced  her  to 
sign,  and  her  husband  to  execute  and  acknowledge,  the  deed, 
upon  the  belief  that  it  contained  only  the  two  parcels  which 
they  had  agreed  to  sell.  The  court  ruled  that  the  question  of 
misrepresentation  and  fraudulent  substitution  was  not  open, 
because  the  demandant  had  not  returned  or  offered  to  return 
the  consideration  paid  and  received  for  tbe  deed. 

So  far  as  the  action  is  prosecuted  for  the  recovery  of  the  two 
parcels  of  land  agreed  to  be  sold,  this  is  undoubtedly  the  rule 
of  law.  The  general  rule  that  a  party  who  seeks  to  rescind  a 
contract  must  restore  the  consideration  received,  or  put  the 
other  party  in  siaiu  quo^  applies  as  well  to  a  rescission  on  the 
ground  of  misrepresentation  and  fraud  as  to  other  cases:  Kimr 
haU  V.  CwMiinghavihy  4  Mass.  502  [3  Am.  Dec.  280] ;  ThuTBton 
V.  Blanehard,  22  Pick.  18  [33  Am.  Dec.  700];  PerUy  v.  BaUh, 
23  Id.  283  [34  Am.  Dec.  66];  Thayer  v.  Turner,  8  Met.  550; 
Massim  v.  Bovety  1  Deiiio,  74  [43  Am.  Dec.  651].  The  excep- 
tions grow  out  of  and  are  founded  on  the  deficient  capacity  of 
the  party  who  seeks  to  be  relieved  from  the  contract:  Cri58on 
v.  Soper,  6  Gray,  279  [66  Am.  Dec.  414];  Chandler  v.  SimmonSj 
97  Mass.  508  [93  Am.  Dec.  117].  In  BartlM  v.  C(ywleBy  15 
Gray,  445,  the  general  rule  is  said,  by  the  learned  judge  who 
gave  the  opinion,  to  apply  to  the  case  of  infants  seeking  to 
avoid  their  executed  contracts  on  the  ground  of  infancy.  And 
some  color  of  authority  is  given  for  that  opinion  by  two  or 
three  of  the  citations  made  in  its  support.  But  the  weight  of 
argument,  and  we  think  also  of  authority,  is  tbe  other  way: 
See  Price  v.  Furman,  27  Vt.  268  [65  Am.  Dec.  194].    The  case 
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of  BartleU  y.  CawleSy  aupra^  did  not  require  any  decision  of  that 
question.  It  was  entirely  sufficient  for  the  decision  of  the  case 
that  the  cutting  and  sale  of  the  timber  by  the  defendant  had 
been  done  under  an  agreement,  which,  at  the  time,  was  an 
existing  valid  contract.  The  subsequent  avoidance  of  the  con- 
tract^ under  which  it  had  been  done  could  not  convert  those 
acts  of  the  defendant  into  a  tort.  This  consideration  removes 
the  statement  of  the  rule  above  referred  to  into  the  class  of 
obiter  dicta^  and  we  think  it  is  contrary  to  the  whole  theory  of 
the  laws  of  infancy.  The  question  was  directly  raised  in  the 
more  recent  case  of  Chandler  v.  Simmons,  supraj  and  this  court 
are  unanimously  of  the  opinion  there  expressed. 

As  to  the  parcels  of  land  not  sold,  but  alleged  to  have  been 
included  in  the  deed  by  fraud  of  the  defendant,  the  case 
stands  differently.  In  a  writ  of  entry  the  demandant  may  re- 
cover any  part  of  the  premises  demanded,  though  less  than 
the  whole:  Oen.  Stats.,  c.  134,  sec.  10.  If  the  plaintiff  can 
establish  the  facts  that  those  parcels  were  so  included  by 
fraud,  and  that  no  part  of  the  consideration  was  paid  and  re- 
ceived on  account  thereof,  she  may  set  up  the  fraud,  and  avoid 
the  conveyance  of  those  lands,  without  rescindiug  the  actual 
sale  or  setting  aside  the  entire  deed.  The  avoidance  applies 
to  the  grant  of  the  title,  and  not  to  the  instrument  by  which 
it  is  made:  Walker  v.  Swasey,  2  Allen,  312. 

The  question  whether  the  evidence  was  sufficient  to  prove 
that  the  conveyance  of  such  other  parcels  was  procured  by 
misrepresentation  and  fraudulent  substitution,  or  fraudulent 
insertion  in  the  deed,  is  not  before  us.  It  tended  to  prove  it; 
but,  by  the  ruling  of  the  court,  the  jury  were  precluded  from 
passing  upon  it. 

The  exceptions  must  therefore  be  sustained* 


Rathication  ov  Deed  Signed  bt  ANOTHXBy  mr  AcnorowLSDQiaiiT  ov 
EzxouTiON  before  notary  or  magiBtrate,  renders  deed  valid:  WhUe  t.  Oreupn, 
107  MasB.  328,  citing  the  principal  case. 

Fraud  mat  bb  Shown  to  Dbikat  Rboovkbt  m  AonoH  at  Law  for 
land  conveyed,  when  the  deed  was  by  snch  fraud  made  to  indnde  land  not 
agreed  to  be  conveyed:  Oltua  v.  Hvlberi,  102  Mass.  S6^  citing  the  principal 


Thb  PRDfOiPAL  0A8B  u  CITED  in  Brcfum  V.  Hariford  F.  L  Co.,  117  Mass. 
480,  on  the  question  of  duty  of  an  infant  to  restore  oonsideiation  when  he 
elects,  npon  arrival  at  age  of  majority,  to  avoid  his  coontnot* 
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Commonwealth  v.  Bebttun. 

riOD  MAMACHutEiia,  aiM.j 

Im  tnacnaan  ior  Laboemt,  Dmsoriftion  ov  Stolbh  PEOPiBTr  as  ''en* 
promiaaory  note  of  the  Talae  of  three  hundred  dollars,  and  ma  piaoa  of 
paper  of  the  Talne  of  three  hundred  dollars,  of  the  goods  and  ehattela 
of  A  Bi"  is  snfficienti  although  from  the  eridanoe  before  the  grand  Jury 
a  foUer  deeoription  might  have  been  given. 

Indictment  for  larceny  of  property  described  as  "  one  prom- 
issory note  of  the  value  of  three  hundred  dollars,  and  one 
piece  of  paper  of  the  value  of  three  hundred  dollars,  of  the 
goods  and  chattels  of  James  H.  Anthony."  It  was  moved  to 
quash  the  indictment  on  the  ground  of  insufficiency  of  this 
description.    The  motion  was  overruled. 

O.  WhiUj  for  the  defendant. 

C.  Alleuj  attomey^eneral,  for  the  commonwealth. 

By  Court,  Chapman,  C.  J.  Promissory  notes  are  made  the 
subject  of  larceny  by  the  Greneral  Statutes,  chapter  161,  sec- 
tion 18.  Therefore  they  may  be  described  in  the  same  man- 
ner as  other  things  which  have  an  intrinsic  value;  that  is,  by 
any  description  applicable  to  them  as  a  chattel:  King  v.  Johti- 
souj  3  Maule  &  8.  647.  On  the  authority  of  this  case,  it  is 
not  necessary  to  add  to  the  description  the  words  "  for  the 
payment  of  money."  It  is  objected  that,  if  so  general  a  de- 
scription is  held  to  be  sufficient,  the  defendant  has  no  ade- 
quate protection  against  a  second  indictment  for  the  same 
offense.  But  the  protection  is  the  same  as  in  other  similar 
cases.  If,  for  example,  one  is  indicted  for  stealing  a  sheep 
belonging  to  a  flock,  it  is  not  necessary  to  make  the  descrip- 
tion more  particular  than  this.  Anr  indictment  is  also  good 
which  alleges  a  larceny  of  a  piece  of  paper  alleging  its  value, 
without  any  further  description:  See  cases  cited  for  the  com- 
monwealth. 

Exceptions  overruled. 

DnoBiFTiOH  ov  Pbopxbtt  or  LnnonmiT:  See  Oommomwealth  t.  BtiUerkk, 
ame^  p,  eS^  and  note.  In  an  indiotment  for  laroeny,  a  description  ai  "so 
many  yarda  of  cloth  of  a  certain  value, "  was  held  sufficient:  Cimmonwealth  ▼. 
CampbeH  103  Mass.  499;  and  in  an  indictment  for  obtaining  a  check  by  false 
pretenses^  it  waa  held  that  the  check  need  not  be  set  out  if  apUy  deeoribedt 
OommamMoHh  ▼.  Coe,  115  Id.  600^  both  citing  the  principal  case. 
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Gatnor  v.  Old  Colony  and  Nbytpobt  R'y  Co. 

[100  UMMACBOform,  900.1 

pLAonmsr  oahiiot  Bmooiyeb.  ior  iNjirsm  "Basuhrnto  waou  Avotbxk^ 
Nbouobncb,  iuIms  lie  was  himtelf  nsiiig  dne  oaro  at  the  tune  of  the  in- 
jnry;  and  the  burden  ia  (n  him  to  prore  by  affirmative  eTidsooe  tJtat  he 
aaed  such  care. 

CouBTs  MUST  Takx  Notigb  ov  Tbat  Which  is  Matter  ov  Cokkoii  Kvowl- 
EDQB  and  experience. 

What  is  Orddiabt  Gabb  is  Obhxrallt  Qmnnoii  to  bb  Dbtiucihxd 
by  fche  jury  under  proper  imtruotioiis;  and  even  when  the  iaota  an  im« 
dispntedy  it  should  be  sabnutted  to  the  jury,  if  the  eircamstaiioes  aro 
complicated,  and  the  general  knowledge  and  experience  of  men  do  not 
at  once  condenm  the  party's  conduct  as  careless. 

What  GoNflrrnmB  Dub  Oabb  cannot  bb  Devinbd  as  Mattbb  ov  Law, 
but  depends  on  the  ciroumstanoes  of  each  case. 

QuBflTioN  ov  Dub  Garb  on  Part  ov  Plaintiw,  and  ov  Nboliobmob  on 
part  of  defendants,  should  be  submitted  to  the  jury  in  an  action  against 
a  railroad  corporation  for  an  injury  sustained  by  a  passenger,  who,  on  a 
dark  night,  upon  the  arrival  ol  a  train  on  the  main  track  next  to  the 
station-house,  alighted  on  a  narrow  platform  between  that  track  and  a 
side-track,  and  in  crossing  from  the  platform  to  the  highway  was  struck 
by  an  engine  backing  on  the  side-track,  if  the  evidence  at  the  trial  has 
any  tendency  to  show,  according  to  the  general  knowledge  and  experi- 
ence of  men,  that  the  situation,  arrangement,  and  use  of  the  premises 
were  such  as  to  invite  the  plaintiff  to  cross  to  the  highway  in  the  manner 
in  which  he  attempted  to  do  so,  that  he  used  ordinary  care  in  the  ai- 
tempti  and  that  the  defendants  did  not  provide  proper  sal^guaids  agunst 
such  an  accident. 

Tort  for  personal  injuries  sustained  by  plaintiff  by  being 
run  over.    The  opinion  states  the  facts. 

/.  Brown,  for  the  plaintiff. 

E,  H,  Bennett  and  J,  C.  Blaisdellj  for  the  defendants. 

By  Court,  Colt,  J.  •  It  is  for  the  plaintiff  by  affirmative 
evidence  to  establish  to  the  satisfaction  of  the  jury,  in  cases 
of  this  description,  his  own  freedom  from  negligence  con- 
tributing to  the  injury  of  which  he  complains.  Courts  must 
take  notice  of  that  which  is  matter  of  common  knowledge  and 
experience,  and  when  the  plaintiff's  case  fails  to  disclose  the 
exercise  of  ordinary  care,  as  judged  of  in  the  light  of  such 
knowledge  and  experience,  he  shows  no  right  to  a  recovery. 
Ordinarily,  however,  it  is  to  be  settled  as  a  question  of  fact,  in 
each  case  as  it  arises,  upon  a  consideration  of  all  the  circum- 
stances disclosed  in  connection  with  the  ordinary  conduct  and 
motives  of  men,  applying  as  the  measure  of  ordinary  care  the 
mle  that  it  must  be  such  care  as  men  of  common  prudence 
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usually  exercise  in  positioiuB  of  like  exposure  and  danger. 
When  the  circumstances  under  which  the  plaintiff  acts  are 
complicated,  and  the  general  knowledge  and  experience  of 
men  do  not  at  once  condemn  his  conduct  as  careless,  it  is 
plainly  to  be  submitted  to  the  jury.  What  is  ordinary  care 
in  such  cases,  eyen  though  the  foots  are  undisputed,  is  pecu- 
liarly  a  question  of  fact  to  be  determined  by  the  jury  under 
proper  instructions.  It  is  the  judgment  and  experience  of  the 
jury,  and  not  of  the  judge,  which  is  to  be  appealed  to.  The 
refusal  of  the  judge  to  withdraw  the  case  from  the  jury  can- 
not in  any  case  be  construed  as  an  indication  that  in  his 
opinion  the  jury  ought  to  find  in  the  plaintiff's  favor  upon 
this  question.  On  the  contrary,  it  is  his  duty  to  submit  it  to 
the  jury,  if  there  is  any  evidence  to  justify  a  finding,  although 
in  his  opinion  its  preponderance  should  be  against  the  plain- 
tiff: Fixt  T.  Saeheit,  10  Allen,  536;  Warren  v.  Fitchbtirg  R.  R. 
Co.,  8  Id.  227  [85  Am.  Dec.  700];  Meesd  v.  Lynn  and  Boston 
R.  R.  Co.,  8  Id.  234;  Reed  v.  Deerfield,  8  Id.  523;  Gahagan  v. 
Boston  and  LoweU  R.  R.  Co.,  1  Id.  187  [79  Am.  Dec.  724]. 

A  majority  of  the  court  are  of  opinion  that  the  question  of 
the  plaintiff's  negligence  in  this  case  should  have  been  sub- 
mitted to  the  jury.  There  are  elements  disclosed  which  dis- 
tinguish it  from  the  simple  case  of  a  person  crossing  a  railroad 
track  without  the  jiermission  of  the  corporation,  and  who  may 
be  regarded  as  a  mere  trespasser.  The  plaintiff  was  a  pas- 
senger; the  defendants  had  provided  platforms  for  passengers 
to  alight  apon,  on  both  sides  of  the  track  upon  which  the  train 
in  which  he  arrived  stood;  the  plaintiff  stepped  from  the  car 
to  the  narrow  platform  which  was  constructed  between  the 
tracks  and  on  the  opposite  side  from  the  passenger-house. 
Two  streets.  Ferry  and  Eagle,  crossed  the  tracks  obliquely 
within  a  few  rods  of  the  north  side  of  the  station  buildings; 
and  these  streets  crossed  each  other  at  right  angles  near  the 
track.  From  the  point  at  which  the  plaintiff  started  to  cross 
there  was  an  open  space  extending  along  both  streets  for  some 
distance,  and  embracing  a  tract  of  land  nartii  of  a  building 
which,  until  within  a  few  months,  had  been  used  as  a  passen- 
ger-house, and  across  which  access  was  formerly  had  by  hacks 
and  carriages  to  the  old  house.  There  was  at  the  time  no 
railing  or  fence  which  would  hinder  passengers  coming  from 
or  going  to  that  part  of  Ferry  Street  from  crossing  by  a  shorter 
itmte  this  open  space  and  one  track,  whenever  the  train  stood 

vpoQ  the  track  nearest  the  present  passenger-house;  there  was 
AM.  Dia  vob  xcvn-7 
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nothing  to  separate  this  open  space  from  the  located  limits  of 
the  highway;  and  assuming  the  truth  of  the  plaintiff's  evi- 
dence, it  was  in  fact  used  by  passengers  from  that  quarter 
who  crossed  the  open  area  and  tracks  to  and  from  the  nar- 
row platform.  The  plaintiff  gives  a  reason  for  desiring  to  go 
across  to  the  north  side  of  the  old  station-house.  The  night 
was  very  dark.  Other  passengers  were  standing  upon  the 
same  platform,  and  were  there  when  he  stepped  from  the 
cars.  He  looked  up  and  down  the  track  to  see  if  anything 
was  coming.  There  were  no  lights;  no  indications  to  him  of 
an  approaching  engine.  As  he  stepped  upon  the  track  Bonae 
one  halloed  and  laid  his  hand  upon  him,  and  at  the  same 
instant  he  was  struck  by  an  engine  backing  down  upon  him. 

No  one  can  be  said  to  be  in  the  exercise  of  due  care  who 
places  himself  upon  a  railroad  track  without  the  assurance, 
from  actual  observation,  that  there  is  no  approaching  train. 
But  the  degree  of  caution  which  he  must  exercise  in  crossing 
will  be  affected  always  by  the  circumstances  of  time  and 
place.  He  has  a  right  to  rely  to  some  extent  upon  proper 
precautions,  and  the  usual  signals  of  warning  to  be  given  by 
an  engine  or  train  passing  a  station  where  passengers  are 
leaving  another  train  upon  its  fresh  arrival.  So  in  passing  a 
highway  crossing,  though  botmd  to  the  exercise  of  due  care, 
and  not  excused  by  the  want  of  it  in  the  other  party,  yet  it  ia 
to  be  considered  that  certain  signals  are  usually  given  by  the 
train  at  those  places,  and  these  usual  concomitants  may  to 
some  extent  be  regarded  in  determining  the  degree  of  care. 

It  seems  to  us  that  there  are  other  considerations  in  this 
case  touching  the  plaintiff's  care  which  are  peculiarly  proper 
to  be  regarded  by  the  jury.  It  is  claimed  by  the  plaintiff 
that  the  arrangement,  situation,  and  use  of  the  premises  by 
passengers  was  such  as  to  afford  an  invitation  or  allurement, 
by  implication,  to  him  and  others  to  pass  from  the  station 
across  the  track  in  the  way  attempted.  And  without  doubt, 
if  the  situation  and  aspect  of  the  place  were  such  that,  in  con- 
nection with  the  actual  use,  the  jury  would  be  justified  in 
regarding  them  as  holding  it  out  to  the  plaintiff  as  a  suitable 
place  for  him,  on  leaving  the  cars,  to  cross,  and  he  was  thereby 
induced  to  attempt  it,  the  measure  of  care  required  of  him 
would  be  satisfied  with  far  less  vigilance  and  caution.  On 
the  other  hand,  the  law  requires  no  one  to  provide  protection 
or  safeguards  for  mere  trespassers  or  wrong-doers,  nor,  indeed, 
for  those  who  enter  by  mere  permission,  without  inducement 
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held  out  by  the  owner.  Such  go  at  their  own  risk,  and  enjoy 
the  license  subject  to  its  perils.  Towards  them  there  exists 
no  unfulfilled  obligation  or  duty  on  the  part  of  the  owner. 

These  suggestions  are  sufficient  to  justify  the  conclusion  to 
which  we  arrive,  that  this  point  should  have  been  submitted 
to  the  jury.  We  do  not  overlook  the  facts  which  already  ap- 
pear, from  which  it  may  be  argued  that  the  plaintiff  was  not 
in  the  exercise  of  due  care;  but  it  is  not  necessary  that  they 
be  commented  on  here,  and  we  express  no  opinion  upon  their 
weight.  The  jury  will  be  required  to  give  them  due  considera- 
tion when  they  settle  the  fact. 

It  is  obvious  that  little  light  can  be  derived,  upon  the  ques- 
tion of  law  here  discussed,  from  previous  decisions.  What 
constitutes  due  care  must  depend  upon  the  circumstances  of 
each  case.  '  It  cannot  be  defined  as  a  matter  of  law.  The 
case  of  Bancroft  v.  Boston  and  Worcester  R.  R.  Co.,  97  Mass. 
275,  relied  on  by  the  defendants,  difiers  from  this.  In  that 
case,  the  plaintiff's  intestate  stepped  from  a  safe  platform,  and 
attempted  to  cross  the  track  unnecessarily,  and  knowing  that 
the  train  which  he  left  must  obstruct  his  view  towards  the 
point  from  which  trains  in  that  direction  approached  the 
station.  And  in  Pennsylvania  R,  R.  Co.  v.  Zebe,  33  Pa.  St. 
318,  cited  as  like  this,  the  platform  for  passengers  occupied 
only  the  side  towards  the  station,  and  the  plaintiff,  stepping 
out  of  the  cars  on  the  other  side,  stepped  directly  down  upon 
the  track;  nor  does  it  appear  that  there  was  any  open  space 
or  highway  crossing  in  the  vicinity,  as  in  the  case  at  bar: 
Willis  V.  Long  Island  R.  R.  Co.,  34  N.  Y.  679;  Vinton  v.  Schwab, 
32  Vt.  614;  EUiott  v.  Pray,  10  Allen,  378  [87  Am.  Dec.  653]; 
Fordham  v.  London  etc.  R'y  Co.,  L.  R.  3  C.  P.  868. 

Upon  the  other  branch  of  the  case,  the  evidence  tending  to 
show  negligence  of  the  defendants  should  have  been  submit- 
ted to  the  jury.  The  plaintiff  was  a  passenger,  and  while  that 
relation  existed  the  defendant^  were  bound  to  exercise  towards 
him  the  utmost  care  and  diligence  in  providing  against  those 
injuries  which  can  be  avoided  by  human  foresight.  He  was 
entitled  to  this  protection,  so  long  as  he  conformed  to  the  rea- 
sonable regulations  of  the  company,  not  only  while  in  the  cars, 
but  while  upon  the  premises  of  the  defendants;  and  this  re- 
quires of  the  defendants  due  regard  for  the  safety  of  pas- 
sengers, as  well  in  the  location,  construction,  and  arrangement 
of  their  station  buildings,  platforms,  and  means  of  egress,  as 
in  their  previous  transportation.    It  ff  argued  in  this  case 
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that  the  platforms  were  not  properly  constxncted,  lightedy  or 
guarded,  and  that  the  defendants  were  guilty  of  Diligence 
in  backing  down  the  engine  without  proper  lights  or  signals. 
The  bare  statement  of  these  matters  shows  that  it  is  appropri- 
ately the  province  of  the  jury  to  settle  them:  Warren  v.  Fiteh- 
burg  R.  R.  Co.,  8  Allen,  227  [85  Am.  Dec.  700];  BUbee  y.  Xon- 
don  etc.  Ry  Co.,  18  Com.  B.,  N.  S.,  684;  Johnmm  v.  Hudson^ 
River  R.  R.  Co.,  20  N.  Y.  65  [75  Am.  Dec.  875]. 
Case  to  stand  for  trial. 


Pabtt  caknot  Rsootxr  nr  AonoN  io&  Nsquoehcs  WHsai  Km  wis 
Udcself  Nbouobnt:  See  Warren  v.  FUehburg  R.  R.  Ox,  85  Am.  Dec  700^ 
and  note;  PoUer  v.  Chicago  etc  B^y  Co.,  94  Id.  548;  and  the  citation  of  the 
principal  case  in  lAtUe  v.  Brochon,  123  Maaa.  515. 

What  is  Dub  Cabs  under  CiBouifflTANOBi  ov  Cask  is  QuBrrioK  voa 
Ju£T:  See  Simmons  v.  New  Bedford  etc  R'y  Co.,  93  Am.  Dea  99,  and  note; 
Baltimore  etc  R.  R.  Co.  v.  Stale,  96  Id.  528;  and  the  citations  of  the  princi- 
pal case  in  CoTnmonwedUh  ▼.  VemuMt  etc  R.  R»  Co.,  108  Mass.  12;  Hrnddey 
▼.  Cape  Cod  R.  R.  Co.,  120  Id.  265;  LitiMhan  t.  Sampaam,  126  Id.  51Z 

Cars  to  br  Uskd  in  Crossino  Railroad  Track:  See  Brrui  ▼.  Hmimm 
Rimr  R.  R.  Co.,  90  Am.  Dea  761,  and  extended  note  thereto.  Failnre  to 
look  at  the  moment  of  crosaing  may  not  be  negligence:  Cluiffee  ▼.  BoaUnt  etc 
R.  R.  Co,,  104  Maaa.  116;  but  before  attempting  the  creasing,  care  ahould  be 
used  to  ascertain,  by  looking  and  listening,  whether  the  train  is  approaching: 
Allyn  ▼.  Boeton  etc  R.  R.  Co.,  105  Id.  79.  One  taking  a  short  cut  aerosa  a 
track,  when  a  safe  crosaing  is  provided,  is  negligent:  Jo/maon  ▼.  ^osCoa  etc 
R.  R.  Co.,  125  Id.  79.  Where  induoementa  are  held  out,  by  the  arrangoneDt 
of  the  road  or  otherwise,  to  cross  the  track,  and  a  party  in  so  doing  is  in- 
jnredf  he  may  recover  if  he  has  otherwise  used  ordinaiy  care:  Farigtk  v. 
Boston  etc  R.  R.  Co.,  103  Id.  512;  Mayo  v.  Boston  etc  R.  R.  Co.,  104  Id.  I4L 
All  of  the  above  cite  the  prinoipal  case. 


Pabkhubst  v.  Gloucesteb   Mutual  Fishikg  In- 
surance Company. 

(100  Massachusrits,  aOLJ 

POUOT    OV    InSURANCR    AaAIKST    AlL    MaRINB    RiSK8    is    as    Kin^lmg    mid 

efifootual  as  if  the  risks  were  q^eoified  in  detail,  and  those  risks  tn« 
elude  barratry  of  the  master  and  mariners,  even  when  the  owner  ci 
the  vessel  himself  appoints  them. 
Baxratrt  or  Masteb  is  Ihsukxd  Aausaec  m  Poucr  oh  Visbel,  "lost or 
not  lost,"  which  does  not  define  risks  assumed  by  the  insurers  otherwise 
than  by  a  clause  that  they  "  are  not  in  any  case  to  be  held  to  pay  for  any 
loss  or  damage  in  consequence  of  restraint^  seizure^  or  detention  by  any 
legal  or  illegal  power  whatsoever,  or  for  any  damage^  loss,  or  adddsBl 
which  may  happen  or  ooour  to  any  vessel  while  she  mmj  be  mder  audi 
rettraint,  seiaEore,  or  detention." 
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€i  mMtar  from  the  riiks  ■■■nniad  on  iiwwrimfwi  d  a  rmmlk  bj  her  owstr» 
w£Q  not  jiBtify  the  implicatioii  of  aoeh  s  once  st  the  port  of  Ghmeaetor. 
Snob  a  vnge  most  be  dearly  proved. 

AcnoR  upon  policj  of  insoranoe.  The  opinion  statee  tho 
laets. 

JB.  J91  Danaj  Jr^  and  L.  5.  DabMy^  for  the  plaintiff. 

T.  H.  Sweetaer  and  C.  P.  2%omp9on,  Sor  the  defendants. 

By  Conrt,  Orat,  J.  This  is  an  action  npon  a  policy  of  in- 
Burance,  by  which  the  Olouceeter  Mutnal  Fishing  Insu^an^' 
Company  "cause  David  Parkhorst,  for  whom  it^mlsdy'-concfen:^ 
to  be  insured,  lost  or  not  lost,"  a  certain  nsmnl-  for  Dde'year  on 
seven  eighths  of  the  schooner  James '•Sayw^crd,  ^'to  be  insured 
in  the  manner  prescribed  •by  tkert>^'!liws,  to  be  subject  to  all 
the  restraints  and  lidibilitfes  therein  set  forth."  The  extracts 
fix>m  the  by-laws,  wbi<ih  are  printed  on  the  third  page  of  the 
policy,  show  that  it  is  intended  to  insure  a  fishing  vessel  on  a 
fishing  voyage.  But  neither  the  policy  nor  the  by-laws  con- 
tain any  particular  enumeration  of  the  risks  to  be  assumed  by 
the  underwriters.  On  the  face  of  the  policy  is  printed  this 
clause:  *'And  the  insurers  are  not  in  any  case  to  be  held  to 
pay  for  any  loss  or  damage  in  consequence  of  restraint,  seiz- 
ure, or  detention  by  any  legal  or  illegal  power  whatsoever,  or 
for  any  damage,  accident,  or  loss  which  may  happen  or  occur 
to  any  vessel  while  she  may  be  under  such  restraint,  detention, 
or  seizure."    The  amount  of  premium  is  stated  in  the  margin. 

At  the  trial  it  appeared  that  the  vessel  was  lost  in  returning 
from  a  fishing  voyage  within  the  term  of  the  policy.  There 
was  conflicting  evidence  upon  the  question  whether  she  acci- 
dently  struck  upon  a  rock,  or  was  scuttled  and  sunk  by  the 
master.  The  jury  found  that  she  was  lost  by  barratry  of  the 
master.  The  only  question  reserved  is,  whether  by  this  ]X)licy, 
as  applied  to  the  facts,  the  plaintiff  was  insured  against  such 
a  loss;  and  according  to  our  opinion  upon  that  question,  judg- 
ment is  to  be  entered  for  the  plaintiff  or  the  defendants. 

It  is  doubtless  necessary  that  a  policy  of  insurance,  read  in 
the  light  of  those  fstcts  of  which  courts  must  take  judicial 
notice,  or  which  are  within  the  common  knowledge  of  mankind^ 
should  express  the  risks  assumed  by  the  underwriters.  But  such 
expression  may  as  well  be  by  general  terms  as  by  the  usual 
mode  of  particular  enumeration.    A  policy  of  insurance  against 
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all  the  marine  risks,  or  against  all  the  risks  which  und  irwriters 
usually  take,  is  just  as  binding  and  effectual  as  if  the  risks  are 
specified  in  detail.  As  Chief  Justice  Marshall  said  in  Yeatan  v. 
Fry^  5  Cranch,  335,  342:  "  Policies  of  insurance  are  generally 
the  most  informal  instruments  which  are  brought  into  cx>urts 
of  justice;  and  there  are  no  instruments  which  are  more 
liberally  construed,  in  order  to  effect  the  real  intention  of  the 
parties,  if  that  intention  can  be  clearly  ascertained."  In  that 
case  a  recovery  was  had  upon  a  policy  "against  all  risks, 
blockaded  ports  and  Hispaniola  excepted."  And  in  Levy  v. 
Merrill^  4  Me.  180,  an  insurance  against  "  the  risks  contained 
in.-all* regular  policies  of  insurance,"  was  held  to  cover  a  loss 
by>Captore.*'  ^Even  a  mere  agreement  to  insure  a  certain  sum 
on  a  certam/vessel  at  a  certain  valuation  for  a  certain  voyage 
is  sufficient  to  bind  .the'  insurers  to  make  out  a  policy  in  the 
usual  form,  and  containing  tho  usual  clauses:  Oliver  v.  Mutual 
Commercial  Ins.  Co,^  2  Curt.  290/291.  '   -  •  - 

The  policy  before  us  declares  that  'the^defendants  cause  the 
plaintiff  to  be  insured  a  certain  sum  on  a  definite  interest  in 
a  sea-going  vessel, "  lost  br  not  lost."  The  contract  is  in  terms 
a  policy  of  insurance,  and  of  marine  insurance,  which  is  as 
much  as  to  say,  a  policy  of  insurance  against  the  usual  marine 
risks. 

Those  risks,  according  to  the  common  and  almost  universal 
enumeration  in  English  and  American  policies  of  insurance, 
include  not  only  perils  of  the  seas,  fire,  enemies,  pirates, 
thieves,  arrests,  restraints,  and  detainments  of  kings,  princes, 
and  people,  but  barratry  of  the  master  and  mariners.  A  sub- 
stantially similar  form,  expressed  in  almost  the  same  words, 
has  been  used  in  England  for  more  than  two  centuries:  1 
West's  Simboleography,  sec.  663;  Malynes,  108.  In  Jefferies 
V.  Legendra^  decided  in  the  second  or  third  year  of  William 
and  Mary,  the  policy,  in  which  is  described  in  Carth.  216,  and 
3  Lev.  320,  as  ^^  in  the  usual  form,"  and  in  2  Salk.  443,  as 
against  *'  perils  of  the  sea,  pirates,  enemies,"  etc..  Lord  Holt 
remarked,  by  way  of  illustration:  *'  Suppose  the  master  had 
committed  barratry,  the  insurers  are  liable":  1  Show.  326; 
S.  C,  Holt,  466.  Many  English  cases  of  insurance  against 
barratry,  decided  before  the  American  Revolution,  are  col- 
lected in  the  fifth  chapter  of  Mr.  Justice  Park's  treatise.  And 
in  Earle  v.  Rowcrofty  8  East,  134,  Lord  EUenborough  said: 
'^  Barratry  has  from  the  earliest  times  held  its  place  as  a  sub- 
ject  of  indemnity  in  British  policies  of  insurance." 
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By  Vaucher's  Guide  to  Marine  Insurances,  published  in 
London  in  1834,  and  "  containing  the  policies  of  the  principal 
commercial  towns  in  the  worid,"  it  appears  that  '*  barratry  of 
the  master  and  mariners  "  is  one  of  the  risks  specified  in  the 
ordinary  form  of  policy,  not  only  throughout  the  British 
dominions  and  the  United  States,  but  in  France  (limited, 
indeed,  in  the  port  of  Marseilles  to  French  vessels),  Germany, 
and  the  north  of  Europe,  and  that  the  only  ports  in  which  it 
is  omitted  are  those  of  Italy,  Spain  and  Portugal,  and  Alex- 
andria. 

In  France,  in  early  times,  a  specific  enumeration  of  risks 
was  not  an  essential  part  of  the  policy,  and  insurers  were  re- 
sponsible ipso  jure  for  barratry.  Cleirac,  Emerigon,  and  other 
jurists  were  of  opinion  that  upon  general  principles  insurers 
were  so  liable,  if  not  discharged  by  some  particular  enactment, 
such  as  the  French  ordinance  of  1681,  which  provided  that 
they  should  not  be  responsible  for  loss  or  damage  to  vessels 
and  goods  by  the  fault  of  masters  and  mariners,  unless  ex- 
pressly charged  in  the  policy  with  the  barratry  of  the  master. 
Other  commentators  were  of  opinion  that  insurers  could  not 
be  held  liable  for  barratry,  without  an  express  stipulation  to 
that  effect:  Guidon,  c.  1,  art.  1;  c.  2,  art.  1;  c.  5,  art.  6;  c.  9, 
art.  1;  c.  17,  art.  1;  Cleirac,  217,  231,  254,  290,  291,  329,  451; 
Emerigon  des  Assurances,  c.  2,  sec.  7;  c.  12,  sees.  3,  7,  and  au- 
thors cited;  2  Valin,  79,  80.  But  it  would  be  superfluous  to 
enter  upon  a  critical  examination  and  comparison  of  their  con- 
flicting statements,  and  of  the  local  laws  and  usages  by  which 
they  were  more  or  less  influenced.  It  is  sufficient  for  this  case 
that  barratry  is  and  long  has  been  a  usual  marine  risk  wher- 
ever our  law  prevails. 

In  Waters  v.  Merchants^  Louisville  Ins.  Co.,  11  Pet.  213,  cited 
for  the  defendants,  the  policy  which  was  held  not  to  cover  a 
loss  by  barratry  impliedly  excluded  that  risk  by  enumerating 
the  risks  assumed,  as  those  of  '*  rivers,  fire,  enemies,  pirates, 
assailing  thieves,  and  all  other  losses  and  misfortunes  which 
shall  come  to  the  hurt  or  detriment  of  the  steamboat,  her  en- 
gines, tackle,  and  furniture,  according  to  the  true  intent  and 
meaning  of  the  policy."  Even  in  that  case  a  loss  by  fire 
arising  from  negligence  of  the  master  and  crew  was  held  to  be 
within  the  policy;  and  the  court  cited  with  approval  the  words 
of  Mr.  Justice  Bayley,  in  delivering  the  opinion  of  the  court 
of  queen's  bench,  holding  that  insurers  against  fire  and  bar- 
ratry were  not  exempt  from  loss  by  fire  occasioned  by  such 
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negligence:  "The  object  of  the  asBUied  certainly  was  to  pro- 
tect himself  against  all  the  risks  incident  to  a  marine  adven- 
ture. The  underwriter  being  therefore  liable  prima,  faeiB  by 
the  express  terms  of  the  policy,  it  lies  upon  him  to  discharge 
himself":  Bu%k  y.  Royal  Exchange  Assurance  Co.^  2 'Bam.  A 
Aid.  73,  79.  This  view  of  the  contract  is  equaUy  applicable 
to  the  present  case. 

It  was  argued  by  the  learned  coonsel  for  the  defendants  that 
the  express  exemption  of  liability  fpr  losses  by  arrest,  restraint, 
or  detention  tends  to  show  the  extent  of  the  liability  out  of 
which  the  exception  is  made;  and  that  such  risks  are  perils 
of  the  sea,  and  therefore  the  only  risks  insured  against  are 
other  perils  of  the  sea.  But  it  is  well  settled  that  the  risks 
thus  excepted  are  not  perils  of  the  sea:  3  Kent's  Com.,  6th  ed., 
216;  Spence  v.  Chodwick,  10  Q.  B.  517;  The  Qriffin,  4  Blatchf. 
203;  S.  C,  9vh.  nom,  Howland  v.  Oreenway^  22  How.  502;  Qage 
V.  TirreUj  9  Allen,  307,  310.  This  argument,  there£Dre,  turns 
with  increased  force  against  the  defendants. 

It  was  further  argued  that  if  the  defendants  were  liable  for 
barratry  at  all,  they  were  not  so  liable  in  this  case,  because 
the  assured  was  the  owner  of  the  vessel,  and  as  such  had  the 
appointment  of  the  master  and  mariners,  and  was  responsible 
for  their  acts.  The  report  does  not  show  the  fact  of  the  own- 
ership  of  the  vessel;  but  assuming  it  to  be  as  stated,  we  are 
of  opinion  that  it  is  immaterial.  Some  of  the  continental 
writers  indeed  have  expressed  the  opinion  that  insurers  against 
barratry  were  not  liable  under  such  circumstances.  But  the 
law  of  England  and  America  recognizes  no  such  implied  ex- 
ception: Havelock  v.  HanciUy  3  Term  Rep.  277;  Wilson  v.  Oen- 
eral  Mutual  Ins.  Co.,  12  Cush.  362  [59  Am.  Dec.  188].  And 
the  general  tendency  of  the  modem  decisions  is,  not  to  hold 
the  owner,  who  has  complied  with  the  warranty  of  seaworthi- 
ness, responsible  for  the  negligence  of  master  or  crew  upon 
the  voyage:  Nelson  v.  Suffolk  Ins.  Co.y  8  Cush.  496  [64  Am. 
Dec.  776],  and  cases  cited. 

It  was  argued  that  such  an  exception  should  be  implied  in 
this  contract,  because  the  Boston  policies  contain  in  the  clause 
of  barratry  an  express  exception, ''  unless  the  assured  is  owner 
of  the  vessel."  But  no  evidence  had  been  offered  of  any  usage 
to  insert  such  an  exception  in  the  port  of  Oloucester,  or  any 
other  port  in  the  commonwealth;  and  such  a  usage  is  not  to 
be  inferred  without  clear  proof:  Maey  v.  Whaling  Ins.  Co.,  9 
Mei  865,  866;  Rogers  v.  Meehamet^  Ins.  Co.,  1  Story,  608. 
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Even  an  express  exception  in  m  policy  is  to  be  construed 
against  the  underwriters,  by  whom  the  policy  is  framed,  and 
for  whose  benefit  the  exception  is  introduced:  Palmer  v.  War- 
ren Im.  Co.f  1  Id.  864;  Dole  v.  New  England  Ins.  Co.,  6  Allen, 
385.  This  rule  of  ccMistraction  applies  more  strongly  when  an 
exception  from  the  ordinary  marine  risks  is  sought  to  be  im- 
plied without  any  words  to  support  it. 

The  coart  is  therefore  of  opinion  that  upon  the  case  reported 
there  must  be  judgment  for  the  plaintiff. 

UsAoa  AT  On  Plage  amoho  UimBwamu  is  not  Admittbd  at  aaxet^bn 
oiilflM  proved  to  exist  at  the  laMar:  Matkemn  t.  E^mtable  /.  Co.;  IIS  Mftaa 
214^  eitiiig  the  priadpel 
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FaAi7iiicn.xifT  Alteration  or  Note  in  Material  Part  Avomi  It,  even  in 
the  hands  of  a  bowa^de  holder  for  value. 

Merchant  is  not  Qxtiltt  or  Neolioence  Which  will  Render  Bju  Lia* 
BLR  ON  HIS  Chick  in  the  hands  of  a  holder  in  good  faith  and  for  value, 
in  sending  to  the  post-office,  by  a  clerk  who  knew  its  contents,  a  sealed 
letter  containing  such  check,  which  was  made  payable  to  order,  and 
wlttoh  check  the  clerk  abstracted,  and  paased  after  altering  it  by  forging 
the  words  " or  bearer," and  obliterating  the  words  "  or  order." 

AcnoN  upon  a  check  signed  by  the  defendant.    The  opinion 
states  the  facts. 

0.  O.  Shattuck  and  J.  B.  Thayer^  for  the  plainti£f8. 

J.  D.  Ballj  for  the  defendants. 

By  Court,  Chapman,  C.  J.  It  appears  that  the  plaintiffs 
signed  several  checks  drawn  upon  the  defendants,  payable  to 
(blank)  or  order,  and  left  them  with  Wilde,  their  book-keeper, 
to  be  filled  up  and  sent  by  mail  to  several  parties  living  at  a 
distance,  for  the  payment  of  debts  owed  to  them  severally. 
Wilde  handed  these  checks  to  Bryant,  the  clerk,  to  be  filled 
up  with  the  proper  dates,  names,  and  amounts,  leaving  them 
payable  to  the  order  of  the  several  creditors.  Bryant  did  so, 
and  then  returned  them  to  the  book-keeper,  who  examined 
them,  found  them  correct,  stamped  them,  canceled  the  stamps, 
placed  them,  with  the  accounts  to  be  paid  by  them,  in  en- 
velopes, sealed  the  envelopes,  and  addressed  them  to  the  proper 
persona. 
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It  is  not  necessary  to  consider  the  question  whether  any  part 
of  the  plaintiffs'  conduct  thus  far  was  careless;  for  their  oon- 
Gdence  was  not  abused,  but  ever3rthing  had  been  properly  done. 
The  case  is  not  different  from  what  it  would  have  been  if  they 
had  given  the  blanks  to  the  clerk  to  fill  up  before  they  signed 
them,  and  had  signed  them  after  they  were  fiUed  up,  stamped, 
and  returned  to  them. 

The  sealed  letters  were  delivered  to  the  clerk  to  carry  to  the 
post-ofiice.  We  cannot  assume,  as  is  implied  in  the  instruc- 
tions, that  it  was  careless  on  the  part  of  the  plaintiffs  to  send 
sealed  letters  to  the  post-office  by  a  clerk,  although  the  clerk 
knew  their  contents.  For  he  could  not  obtain  access  to  the 
contents  without  committing  a  crime.  The  checks  were  not 
intrusted  to  him,  as  in  the  cases  of  Putnam  v.  SvUivanj  4  Maas. 
46  [3  Am.  Dec.  206],  or  Young  v.  Grotey  4  Bing.  253. 

He  obtained  possession  of  the  checks  surreptitiously,  and 
by  the  erasure  of  the  words  "or  order,"  and  inserting  the  words 
"or  bearer,"  he  committed  a  forgery;  for  it  was  a  fraudulent 
alteration  of  the  instruments  in  a  material  part,  whereby  a 
new  operation  was  given  to  them.  Before  the  alteration  the 
checks  could  only  be  paid  to  the  creditor  or  his  order,  and 
such  payment  would  discharge  the  debt  which  each  check  was 
designed  to  pay.  After  the  alteration,  each  check  was  payable 
to  any  one  who  should  present  it.  Such  an  alteration  would 
vitiate  the  instruments,  even  in  the  hands  of  a  bona  fide  holder 
for  value:  Wade  v.  Withington^  1  Allen,  561.  The  case  was 
presented  to  the  jury  upon  the  question  of  the  diligence  or 
fault  of  the  defendants,  and  the  court  are  of  opinion  that  this 
was  an  erroneous  view  of  it. 

Exceptions  sustained. 

Fraudulent  Alteration  of  Note  in  Material  Part  Avoids  It:  Set 
LeuM  V.  Scfienck,  90  Am.  Dec.  631,  and  note;  and  the  citation  of  the  princi- 
pal case  in  Cfitizens*  National  Bank  v.  Richmond,  121  Mass.  110;  Oreen/ield 
S.  Bank  v.  Stowell,  123  Id.  308;  because  the  identity  of  the  contract  is  de- 
stroyed; Cambridge  Savings  Bank  v.  Hyde,  131  Id.  78.  But  the  role  is 
otherwise  where  the  alteration  is  not  material:  CommonweaUh  T.  NmigranU 
Savinga  Bank,  93  Am.  Dec.  196,  and  note. 
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Shaw  v.  Spenobb, 
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CBBTmoATB  ov  Stogk  Expbessino  on  its  Faob  that  It  18  "TEAirsvi&- 
ABLX  only  on  the  books  of  the  company,  by  the  holder  thereof  in  penoa, 
or  by  a  oonveyance  in  writing  recorded  on  said  books,  and  surrender  of 
this  certificate,"  and  transferred  in  blank  npon  its  back,  is  not  a  negoti- 
able instmment. 

Plxdox  by  Trustee,  to  Sxouri  his  Own  Debt,  of  what  is  known  to  be  trust 
property,  is  prima  /ade  unanthorized,  and  one  taking  snch  security  is 
bound  at  his  peril  to  ascertain  whether  the  trustee  has  power  to  give  it 

Tkbm  "Tbusteb"  in  Stock  CBRnncATSs  Issued  to  Holder  in  his  name 
"  as  trustee  "  is  sufficient  to  put  persons  on  inquiry  as*to  the  holder's 
right  to  pledge  them  for  his  own  debt,  and  a  pledgee  taking  them  with- 
out inquiry  does  so  at  his  peril. 

EviDKKcs  OF  Usage  among  Brokers  to  But  and  Sell,  in  the  market  and 
without  inquiry,  stock  certificates  issued  in  the  name  of  one  as  trustee, 
and  by  him  transferred  in  blank,  is  not  admissible  to  vary  the  establiBhed 
rule  of  law  that  the  word  '*  trustee  "  in  such  a  certificate  Ib  sufficient  to 
put  the  purchaser  on  inquiry,  and  that  he  takes  it  at  his  periL 

OwHER  of  Stock  Certificates,  Which  hate  been  Fraudulentlt  Pledged 
by  one  holding  them  as  trustee,  Ib  not  estopped  to  assert  his  claim  of 
ownership,  by  his  conduct  in  standing  by,  after  having  notified  the 
pledgee  of  his  claim  and  demanded  the  stock,  and  without  protest  al- 
lowing  the  pledgee  to  pay  an  assessment  upon  the  stock,  which  has  be- 
come due. 

Bill  for  iDJunction  to  restrain  the  sale  and  transfer  of  cer- 
tain shares  of  stock  standing  in  the  name  of  ''  E.  Carter, 
trustee,"  and  which,  while  held  by  Carter,  or  the  firm  to  which 
he  belonged,  Mellen,  Ward,  &  Co.,  as  collateral  security  for 
an  acceptance  of  plaintiff  on  certain  drafts,  were  handed  by 
Charles  Mellen,  of  said  firm,  to  one  of  its  creditors,  Spencer, 
Vila,  &  Co.,  as  collateral  security  for  the  debt  due  the  latter 
firm.    The  remaining  facts  appear  in  the  opinion. 

S.  BarOett  and  F.  Bartlett,  for  the  plaintiff. 

B.  R.  CurtUy  C.  B.  Goodrich,  and  J.  M.  Keith,  for  the  de» 
fendants. 

By  Court,  Fostbb,  J.  The  court  have  bestowed  upon  this 
case  a  degree  of  attention  commensurate  with  the  importance 
of  the  principles  on  which  its  decision  must  depend,  and  the 
magnitude  of  the  amount  involved.  One  of  two  innocent 
parties  must  boar  a  heavy  loss,  caused  by  the  gross  fraud  of  a 
third  person. 

Under  the  circumstances  disclosed  by  the  evidence,  it  was  a 
flagrant  breach  of  trust,  and  a  criminal  fraud,  to  transfer  the 
eertificates  of  stock  to  Spencer,  Vila,  &  Co.    They  were  the 
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property  of  the  plaintiff,  who  is  entitled  to  reclaim  them  from 
any  one  but  a  bona  fide  holder  for  value  without  notice. 
Charles  Mellen,  a  member  of  the  firm  of  Mellen,  Ward,  &  Co., 
as  collateral  security  for  a  debt  due  from  that  firm  to  Spencer, 
Vila,  &  Co.,  handed  to  them  two  certificates  of  stock  in  the 
Calumet  Mining  Company  for  one  thousand  shares  each, 
standing  in  the  name  of  another  member  of  that  firm, 
namely,  "E.  Carter,  trustee,"  and  by  him  transferred  in 
blank.  Spencer,  Vila,  &  Co.  received  the  certificates  thus 
indorsed  in  blank  with  the  name  of  E.  Carter,  trustee,  for  a 
valuable  and*adequate  consideration,  without  other  notice  of 
any  defect  in  title  than  such  as  the  law  may  impute  from  the 
word  "  trustee  "  in  the  body  of  the  certificates,  and  after  the 
signature  of  Carter  upon  the  blank  transfers. 

It  is  clear  that  a  certificate  of  stock  transferred  in  blank  is 
not  a  negotiable  instrument:  SewaU  v.  Boston  Water  Power  Co^ 
4  Allen,  282  [81  Am  Dec.  701].  Each  of  these  certificates  is 
expressed  on  its  face  to  be  'transferable  only  on  the  books  of 
the  company  by  the  holder  hereof  in  person,  or  by  a  convey- 
ance in  writing  recorded  in  said  books,  and  surrender  of  this 
certificate.''  No  commercial  usage  can  give  to  such  an  instru- 
ment the  attributes  of  negotiability.  However  many  interme* 
date  hands  it  may  pass  through,  whoever  would  obtain  a  new 
certificate  in  his  own  name  must  fill  out  the  blanks  as  they 
were  filled  in  the  present  instance,  so  as  to  derive  title  to  him- 
self directly  from  the  last-recorded  stockholder,  who  is  the 
only  recognized  and  legal  owner  of  the  shares. 

It  cannot  possibly  be  material  whether  the  manual  delivery 
of  the  certificates  was  by  Mellen  or  by  Carter  himself.  Un- 
less the  word  ''  trustee  "  may  be  regarded  as  mere  deseriptio 
personss,  and  rejected  as  a  nullity,  there  was  plain  and  actual 
notice  of  the  existence  of  a  trust  of  some  description.  A  trust 
as  to  personalty  or  choses  in  action 'need  not  be  expressed  in 
writing,  but  may  be  established  by  parol.  And  that  the  mere 
use  of  the  word  '^  trustee  "  in  the  assignment  of  a  mortgage 
and  note  imports  the  existence  of  a  trust,  and  gives  notice 
thereof  to  all  into  whose  hands  the  instrument  comes,  has 
been  expressly  decided  by  this  court:  Sturtevant  v.  Jaques^  14 
Allen,  523.  See  also  Bancroft  v.  Consen,  13  Id.  50,  and  Trrdl 
V.  Trullj  13  Id.  407.  It  is  insisted  on  behalf  of  the  defendants 
that  even  if  there  was  actual  notice  of  the  existence  of  a  trust, 
there  was  no  notice  of  its  character,  and  that  the  trust  might 
have  been  such  as  to  authorize  the  transfer  which  was  made 


Nov.  1868.]  Shaw  v.  Spsncbb.  109 

by  Carter.  But,  in  our  opinion,  the  simple  answer  to  this 
position  is,  that  where  one  known  to  be  a  tmstee  is  found 
pledging  that  which  is  known  to  be  trust  property,  to  secure  a 
debt  due  from  a  firm  of  which  he  is  a  member,  the  act  is  one 
prima  facie  unauthorized  and  unlawful;  and  it  is  the  duty  of 
him  who  takes  such  security  to  ascertain  whether  the  trustee 
has  a  right  to  give  it.  The  appropriation  of  corporate  stock 
held  in  trust,  as  collateral  security  for  the  trustee's  own  debt, 
or  a  debt  which  he  owes  jointly  with  others,  is  a  transaction 
so  far  beyond  the  ordinary  scope  of  a  trustee's  authority,  and 
out  of  the  common  course  of  business,  as  to  be  in  itself  a  sus- 
picious  circumstance,  imposing  upon  the  creditor  the  duty  of 
inquiry.  This  would  hardly  be  controverted  in  a  case  where 
the  stock  was  held  by  "A  B,  trustee  for  C  D«"  But  the  effect  of 
the  word  '^  trustee  "  alone  is  the  same.  It  means  trustee  for 
some  one  whose  name  is  not  disclosed;  and  there  is  no  greater 
reason  for  assuming  that  a  trustee  is  authorized  to  pledge  for 
his  own  debt  the  property  of  an  unnamed  cestui  que  trust  than 
the  property  of  one  whose  name  is  known.  In  either  case,  it 
is  highly  improbable  that  the  right  to  do  so  exists.  The  ap- 
parent difTerence  between  the  two  springs  from  the  erroneous 
assumption  that  the  word  "  trustee  "  alone  has  no  meaning  or 
legal  effect. 

Inasmuch  as  such  an  act  of  pledging  property  is  priina  fade 
unlawful,  there  would  be  little  hardship  in  imposing  on  the 
party  who  takes  the  security,  not  only  the  duty  of  inquiry,  but 
the  burden  of  ascertaining  the  actual  facts  at  his  peril.  Where 
a  partner  assumes  to  give  for  his  own  private  debt  the  note  of 
his  firm,  the  creditor  who  takes  it  must  show  that  it  was  given 
with  the  assent  of  the  other  partners,  because  it  is  an  apparent 
misuse  of  the  name  of  the  firm,  and  prima  facie  evidence  of 
fraud:  Eastman  v.  Cccper,  15  Pick.  290  [26  Am.  Dec.  600]. 
But  we  need  not  go  to  that  length  in  deciding  the  present 
case.  Notice  of  the  existence  of  a  trust  is,  by  aU  the  authori- 
ties, held  to  impose  the  duty  of  inquiry  as  to  its  character  and 
limitations.  And  whatever  is  sufficient  to  put  a  person  of  or- 
dinary prudence  upon  inquiry  is  constructive  notice  of  every- 
thing to  which  that  inquiry  might  have  led. 

The  objection  that  in  the  present  case  the  only  persons  of 
whom  inquiry  could  have  been  made  were  Mellen  and  Carter, 
who  committed  the  breach  of  trust,  is  sufficiently  answered  by 
the  words  of  Sir  John  Romilly,  master  of  the  rolls,  in  a  recent 
and  leading  case.    '^  With  respect  to  the  argument  that  it  was 
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unnecessary  to  make  any  inquiry,  because  it  must  have  led  to 
no  results/'  he  says,  ^'I  think  it  impossible  to  admit  the 
validity  of  this  excuse.  I  concur  in  the  doctrine  of  Janes  v. 
Smithy  1  Hare,  55,  that  a  false  answer,  or  a  reasonable  answer, 
given  to  an  inquiry  made,  may  dispense  with  the  necessity  of 
further  inquiry;  but  I  think  it  impossible  beforehand  to  come 
to  the  conclusion  that  a  false  answer  would  have  been  given 
which  would  have  precluded  the  necessity  of  further  inquiry. 
A  more  dangerous  doctrine  could  not  be  laid  down,  nor  one 
involving  a  more  unsatisfactory  inquiry,  namely,  a  hypothetical 
inquiry  as  to  what  A  would  have  said  if  B  had  said  something 
other  than  what  he  did  say  ":  Jones  v.  Williams^  24  Beav.  62. 
These  remarks  also  explain  the  cases,  cited  by  the  defendants, 
of  Buttrick  v.  Holden^  18  Met.  355,  and  Calais  Steamboat  Co.  v. 
Van  Pelt,  2  Black,  377.  In  each  of  these  cases,  the  party  did 
make  inquiry,  and  relied  upon  the  answers  received,  which 
were  of  a  character  calculated  to  put  him  off  his  guard. 

If  it  be  asked  of  whom  the  defendants  could  have  inquired 
as  to  the  meaning  of  the  words  "  E.  Carter,  trustee,"  the  na- 
ture of  the  trust  thereby  indicated,  and  the  existence  of  the 
power  to  pledge  for  the  debts  of  the  firm  of  Mellen,  Ward,  & 
Co.,  which  Carter  was  assuming  to  exercise,  the  answer  is, 
that  the  inquiry  could  have  been  made  of  Mellen,  and  if  he 
replied  that  he  did  not  know  the  nature  of  the  trust,  then  the 
duty  of  the  defendants  would  have  been  to  ask  Carter  himself 
for  an  explanation,  which  it  certainly  was  in  his  power  to 
give.  It  is  not  to  be  assumed  that  false  answers  would  have 
been  made,  and  the  defendants  have  been  thereby  deceived 
and  misled.  On  the  contrary,  the  probabilities  are,  that  such 
an  investigation  would  have  led  to  the  discovery  of  the  truth. 
Or  if  Spencer,  Vila,  &  Co.,  before  taking  the  stock  certificates 
as  collateral  security,  had  been  prudent  enough  to  require  a 
transfer  to  be  made  to  them  on  the  books  of  the  corporation, 
this  step  would  have  brought  them  into  contact  with  Quincy 
A.  Shaw,  and  have  exposed  the  whole  attempted  fraud.  Some 
of  the  cases  say  that  constructive  notice  is  imputed  only  on 
the  ground  of  gross  negligence.  But  if  it  be  so,  a  court  of 
equity  must  hold  it  to  be  a  want  of  ordinary  prudence,  or 
crassa  negligentia^  to  omit  all  inquiry  where  there  is  actual 
notice  that  a  trust  of  some  kind  exists,  and  the  use  proposed 
to  be  made  of  the  trust  property  is  prima  facie  a  misappropri- 
ation. 

The  case  of  Ashton  v.  Atlantic  Bank^  3  Allen,  217,  is  not  in 
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conflict  with  these  views.  It  does  not  proceed  on  the  ground 
that  there  was  no  duty  to  inquire,  but  that  upon  inquiry  and 
examination  of  the  will  creating  the  trust  it  would  have  ap- 
peared that  the  trustee  might  have  the  right  to  use  the  trust 
funds  as  he  did.  He  raised  money  upon  the  stocks  by  a  dis- 
count of  his  own  note  with  them  as  collateral;  and  the  court 
Baid  that  it  might  have  been  incident  to  his  duties  *'  to  dis- 
count the  trust  funds  for  the  sake  of  making  a  permanent  in- 
vestment," or  *' the  purchaser  might  reasonably  assume  that 
the  money  was  wanted  to  discharge  liability  incurred  under  the 
will.  Such  a  case  was  well  warranted  by  the  will  creating 
the  trust."  In  short,  the  court  came  to  the  conclusion  thai 
the  act  of  the  trustee  was  in  itself  lawful  in  that  particular 
case,  and  that  his  fraud  consisted  only  in  the  misuse  of  the 
money  when  obtained.  If  this  was  true,  of  course  the  pur- 
chaser was  not  bound  to  see  to  the  application  of  the  purchase- 
money. 

Hutehins  v.  State  Bank,  12  Met.  421,  was  the  case  of  a  sale 
of  shares  of  bank  stock  by  an  executrix.  It  is  the  established 
rule  of  equity  that  "  purchases  from  executors  of  the  personal 
property  of  their  testator  are  ordinarily  valid,  notwithstand- 
ing it  may  be  affected  with  some  peculiar  trust  or  equity  in 
the  hands  of  the  executor;  for  the  purchaser  cannot  be  pre- 
sumed to  know  that  the  sale  may  not  be  required  in  order  to 
discharge  the  debts  of  the  testator,  to  which  they  are  legally 
liable  before  all  other  claims.  But  if  the  purchaser  knows 
that  the  executor  is  converting  the  estate  into  money  for  an 
unlawful  purpose,  the  purchase  will  be  set  aside":  Smith  on 
Equity,  tit.  1,  c.  4,  sec.  10.  "Where  an  executor  disposes  of 
or  pledges  his  testator's  assets  in  payment  of  or  as  security 
for  a  debt  of  his  own,  the  person  to  whom  they  are  disposed 
of  or  pledged  will  take  them  subject  to  the  claims  of  credi- 
tors and  legatees":  Elliot  v.  MerrymaUy  1  Lead.  Cas.  Eq.  89; 
Hill  V.  Simpaon^  7  Ves.  152.  The  same  doctrine  was  held 
by  Chancellor  Kent  in  1823,  in  Field  v.  Sehieffeliriy  7  Johns. 
Ch.  150  [11  Am.  Dec.  441],  who,  upon  a  review  of  all  the 
cases  down  to  the  time  of  that  decision,  thus  sums  up  the 
result:  "  The  great  difficulty  has  been  to  determine  how  far 
the  purchaser  dealt  at  his  peril,  when  he  knew,  from  the  very 
face  of  the  proceeding,  that  the  executor  was  applying  the  as- 
sets to  his  own  private  purposes  as  the  payment  of  his  own 
debt  The  later  and  the  better  doctrine  is,  that  in  such  a  case 
be  does  buy  at  his  peril."    Chief  Justice  Gibson,  in  Petrie  v. 
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Clark^  11  Serg.  &  R.  877,  expressly  annoances  the  doctrine 
'Uhat  an  executor's  appljring  the  assets  in  payment  of  his 
own  debt  is  of  itself  a  circumstance  of  suspicion,  which  ought 
to  put  the  purchasing  creditor  upon  inquiry  as  to  the  propri- 
ety of  the  transaction." 

The  rule  was  thus  laid  down  in  1861  in  the  house  of  lords: 
'*  Where  an  executor  parts  with  any  portion  of  the  assets  of 
the  testator  under  such  circumstances  as  that  the  purchaser 
must  be  reasonably  taken  to  know  that  they  were  sold,  not  for 
the  benefit  of  the  estate,  but  for  the  executor's  own  benefit,  the 
result  is,  that  the  purchaser  holds  the  assets  as  if  he  were 
himself  in  respect  of  those  assets  the  executor":  Walker  y. 
Taylor,  4  L.  T.,  N.  8.,  845.  See  also  2  Redfield  on  Wills,  c.  8, 
sec.  82. 

The  power  of  disposition  over  a  testator's  assets,  which  an 
executor  has,  is  as  extensive  as  that  of  a  trustee,  and  the  con- 
version of  the  testator's  personal  estate  into  money  is  within 
the  ordinary  line  of  an  executor's  duty.  Consequently,  the 
authorities  which  have  been  cited  as  to  the  liability  of  those 
dealing  with  executors  are  fully  applicable  to  the  case  of  one 
who  takes  trust  property  from  a  trustee  as  security  for  his 
private  indebtedness. 

We  proceed  to  consider  the  testimony  offered  by  the  defend- 
ants, and  excluded  by  the  judge  at  the  hearing. 

The  fact  that  it  is  usual  for  dealers  in  stock  to  take  certifi- 
cates with  blank  transfers  upon  them,  and  to  fill  them  up  with 
the  names  of  purchasers,  was  wholly  immaterial.  Such  a 
practice,  as  we  have  already  observed,  does  not  make  the 
shares  negotiable,  and  the  purchaser  whose  name  is  written 
into  the  transfer  must  always  derive  his  title  immediately  and 
solely  from  the  stockholder  of  record.  The  point  is  not  made 
by  the  plaintifi*  that  a  transfer  in  blank  is  out  of  the  usual 
course  of  business,  or  a  suspicious  circumstance;  so  that  evi- 
dence of  usage  was  not  requisite  to  repel  such  an  inference. 

The  fact  that  it  is  common  to  issue  certificates  of  stock  in 
the  name  of  one  as  trustee,  when  no  trust  actually  exists,  has 
no  legal  bearing  on  the  decision  of  the  present  case.  The  rules 
of  law  are  presumed  to  be  known  by  all  men;  and  they  must 
govern  themselves  accordingly.  The  law  holds  that  the  in- 
sertion of  the  word  'trustee"  after  the  name  of  a  stock- 
holder does  indicate  and  give  notice  of  a  trust.  No  one  is  at 
liberty  to  disregard  such  notice  and  to  abstain  from  inquiry 
for  the  reason  that  a  trust  is  frequently  simulated  or  pretended 
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when  it  really  does  not  exist  The  whole  foroe  of  this  oflRar  «f 
evidence  is  addressed  to  the  question  whether  the  word  ^'trus* 
tee"  alone  has  any  significance,  and  does  amount  to  notice  of 
tlie  existence  of  a  trust.  But  this  has  been  heretofore  decided, 
and  is  no  longer  an  open  question  in  this  commonwealth: 
Sturievant  v.  Jaques^  14  Allen,  623. 

The  circumstance  that  stock  certificates  issued  in  the  name 
of  one  as  trustee,  and  by  him  transferred  in  blank,  are  con- 
stantly bought  and  sold  in  the  market  without  inquiry,  is  like- 
wise unavailing.  A  usage  to  disregard  one's  legal  duty,  to  be 
ignorant  of  a  rule  of  law,  and  to  act  as  if  it  did  not  exist,  can 
have  no  standing  in  the  courts. 

It  is  to  be  borne  in  mind  that  the  question  under  discussion 
is  not  whether  one  holding  stock  as  trustee  may  sell  it  in  the 
market,  and  pass  a  good  title  to  the  purchaser.  We  do  not  in- 
timate that  this  cannot  be  done.  The  distinction  between  a 
sale  and  a  pledge  of  trust  property  is  palpable  and  manifest. 
Nor  is  the  present  question  whether  a  trustee  may  borrow 
money  on  the  pledge  of  stock  held  in  trust.  We  do  not  decide 
that  such  a  transaction  may  not  under  some  circumstances  be 
sustained.  These  questions  are  left  to  be  adjudged  when  they 
arise.  The  point  now  decided  is,  that  one  holding  stock  as 
trustee  has  prima  facie  no  right  to  pledge  it  to  secure  his  own 
debt  growing  out  of  an  independent  transaction;  and  that 
whoever  takes  it  as  security  for  such  a  debt,  without  inquiry, 
does  so  at  his  peril.  All  the  proffers  of  evidence  taken  to- 
gether fall  short  of  showing  any  usage  to  do  this;  and  no  evi- 
dence of  usage  could  legalize  such  conduct.  Because  Spencer, 
Vila,  &  Co.  took  these  certificates  of  stock  to  secure  an  ante- 
cedent debt  from  Mellen,  Ward,  &  Co.  to  them,  with  notice 
that  4hey  were  held  in  trust,  and  made  no  inquiry  as  to  Car- 
ter's authority  to  use  trust  property  for  such  a  purpose,  they 
cannot  retain  the  security  against  the  equitable  owner  of  the 
stock,  when  it  appears  that  Carter  in  making  the  pledge  was 
guilty  of  a  fraudulent  breach  of  trust. 

The  remaining  questions  relate  to  the  effect  of  the  payment 
on  the  18th  of  March  of  the  assessment  of  ten  thousand  dol- 
lars on  this  stock  by  Spencer,  Vila,  &  Co.  to  Q.  A.  Shaw, 
treasurer  and  transfer  agent,  in  the  presence  of  S.  P.  Shaw, 
the  plaintiff.  On  the  2d  of  March,  Spencer,  Vila,  &  Co.  had 
received  written  notice  from  Q.  A.  Shaw  that  Carter  had  no 
right  to  transfer  the  stock  to  them,  and  that  their  title  to  it 
was  contested.    By  receiving  the  money  which  Spencer,  Vila, 
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&  Co.  yoltmtarilj  offered  to  pay,  the  Messrs.  Shaw  did  noi 
induce  them  to  change  their  position,  or  deprive  them  of  any 
rights.  They  had  taken  the  stock  certificates  nineteen  days 
before  they  made  the  payment,  and  when  it  was  made,  they 
had  no  reason  to  believe  that  either  S.  P.  Shaw  or  Q.  A.  Shaw 
intended  to  abandon  their  claim,  or  to  waive  any  of  their 
rights.  Q.  A.  Shaw  could  not  have  done  so  by  any  act  of  his 
own.  S.  P.  Shaw  did  no  act,  and  only  omitted  to  object 
to  the  payment  of  the  assessment  The  payment  was  evidently 
the  voluntary  act  of  Spencer,  Vila,  &  Co.,  intended  to  fortify 
their  own  position,  and  to  entitle  them  to  a  new  certificate 
of  the  stock  if  their  title  should  prove  good.  It  was  made  fix 
their  own  benefit  and  protection,  and  no  act  or  declaration 
of  the  Messrs.  Shaw  deceived  or  misled,  or  induced  them  to 
make  it.  A  waiver  is  an  intentional  relinquishment  of  a 
known  right.  An  estoppel  of  the  description  relied  on  in  this 
case  can  be  maintained  only  on  the  ground  that  by  the  fault 
of  one  party  another  has  been  induced  innocently  and  igno- 
rantly  to  change  his  position  for  the  worse,  in  such  a  manner 
that  it  would  operate  as  a  virtual  fraud  upon  him  to  allow  the 
party  by  whom  he  has  been  misled  to  assert  the  right  in  con- 
troversy.  These  simple  definitions  of  the  terms  "waiver  "  and 
''estoppel "  exclude  the  possibility  of  applying  either  doctrine 
to  the  efiect  of  the  payment  of  this  assessment. 

The  amount  paid,  with  interest,  must  be  refunded  before 
any  decree  can  be  made  requiriDg  the  defendants  to  retrans- 
fer  the  certificates  to  the  plaintiff.  As  the  bill  contains  no 
special  prayer  for  this  relief,  and  no  offer  to  refund  the  money, 
it  will  require  amendment  before  such  a  decree  can  be  entered. 
But  the  injunction  heretofore  granted  is  made  perpetual. 


Plbdob  or  CsBTincATKS  or  Stock  Issued  to  Trusteb  ia  prima  faucm 
inyalid,  and  the  word  "  tnutee  **  puts  the  pledgee  on  inquiry  as  to  the  trustee** 
power  to  pledge:  FUktr  ▼.  Proton,  104  Mass.  261;  Loringv.  Salidmry,  125  Id. 
151,  both  citing  the  principal  case.  The  word  "  trustee  **  appearing  on  tbe 
face  of  aa  instrument  is  always  sufficient  to  put  the  purchaser  on  inquiry: 
Ha^ward  ▼.  0am,  110  Id.  27& 

Vaaqm  is  not  Admissiblx  to  Vary  Erabushsd  Ruui  of  Law:  See 
Didtmmm  T.  G^,  S3  Am.  Dea  666^  and  note;  Boardnum  ▼.  Spoomar^  M 
Id.IO& 
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Royal   Bane  of  Livebpool  v.  Gband  Junction 
Railboad  and  Depot  Company. 

1100  ICAMACHUSXm,  441] 

OoBVORAn  Seal,  Othkrwibx  SumcixNT,  WmoH  xa  AmzBD  to  Boim 
by  tbe  prmtor»  under  direetioii  of  the  oorporate  effioen,  who  affeerwardo 
■ign  end  ime  the  bonds,  renders  them  Talid  u  oWigatinno  under  eeeL 

1m  AonoN  vroH  Ovxbdus  asi>  Uvpaid  Bonds  Issued  bt  Corfohatios 
under  its  eeal,  and  which  are  made  payable  to  bearer,  it  is  no  defense 
that  part  of  them  were  delivered  to  plaintiff  by  the  oorporation  as  seen- 
rity  for  the  payment  of  the 


Action  upon  corporate  bonds.    The  opimon  states  the  facts. 
B.  Dean,  for  the  defendants. 
H.  W.  Muzzey,  for  the  plaintiffs. 

By  Coart^  Foster,  J.  That  the  bonds  declared  upon  were 
sealed  instruments  was  settled  by  Hendee  v.  Pinkerton,  14 
Allen,  381. 

The  corporate  seal  having  been  affixed  by  the  printer,  by 
the  direction  of  the  officers  of  the  corporation,  and  they  hav- 
ing adopted  his  act,  and  subsequently  signed  and  issued  the 
bonds,  the  sealing  was  duly  made,  and  the  instruments  became 
obligatory  upon  the  corporation.  This  is  no  more  nor  less  than 
constantly  takes  place  when  a  scrivener  prepares  and  affixes 
a  seal  to  a  deed  which  the  grantor  thereupon  signs  and  delivers. 
The  practice  is  of  unquestionable  validity,  and  the  authorities 
for  it  are  abundant.  ''If  a  stranger  seal  an  instrument  by  the 
allowance,  or  the  commandment  precedent,  or  agreement  subse- 
quent, of  the  person  who  is  to  seal  it,  that  is  sufficient":  Cru. 
Dig.,  tit.  32,  c.  2,  sec.  65. 

The  allowance  of  the  proposed  amendment  to  the  defendants' 
answer  would  have  been  unavailing.  A  sealed  instrument 
conclusively  imports  a  consideration.  And  these  bonds  hav- 
ing been  duly  executed  and  delivered,  the  holders  could  have 
maintained  an  action  upon  them,  if  their  delivery  had  been 
merely  gratuitous,  and  no  value  had  ever  been  given  for  them. 
A  delivery  of  a  portion  as  collateral  security  for  the  payment 
of  the  residue  is  sufficient.  If  the  defendants  wish  to  avail 
themselves  of  the  fact  that  a  part  were  held  only  as  collateral 
security  for  the  rest,  they  cannot  do  so  until  they  have  paid 
in  full  the  amount  of  their  real  indebtedness.  Until  such  pay- 
ment is  tendered,  there  is  apparently  no  equity  in  their  favor, 
and  certainly  no  defense  to  a  commcm-law  action  upon  all  th« 
securities  which  they  have  issued. 

Judgment  on  the  verdict. 
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MoLoON   V.   GOMMEBOIAL    MUTUAL   In8.    Go. 

run  MiaiACBunm^  47s,] 

■znuns  Waxbautt  in  ImnyBAHOii  Pouor  n  ObimnioN  FuKaosn;  aad 
tbd  boidflu  of  proviag  pevf onnui06  iosIb  upon  ihit  MKiurad. 

Wabbautt  '*THAflr  VsMKL  BB  ComfAiffTHED  BY  Oafcaiv  haldiiigaomtMc«i» 
from  the  Amariwm  RhipinfMtor»'  Ainnrnitinn, "  tiMiwn  a  vilid  and  wdiMilu^ 
eertifioftte.  And  a  oertifioKto  iimed  by  such  anodation,  "  sobj«ct  to  be 
rarrokedat  any  time  under  the  ndee  of  this  aaMxaationt  and  at  ite  option^ 
etifaer  by  notioe  to  the  holder  or  by  advertisement  in  the  pnUic  pepen," 
and  indorsed  with  a  memorandnm  that  the  holder  *'  is  required  to  present 
it  at  this  offioe  for  indorsement  at  or  before  the  expiration  of  one  year,  bat 
if  on  a  voyage,  then  on  retom  to  New  York,"  bat  eontaining  no  provinon 
that  it  shall  expire  if  not  so  presented,  or  by  any  limitation  of  tima^  is  a 
soffident  oertifioate  if  it  has  not  been  expready  revoked. 

Action  upon  insurance  policj.  The  facts  appear  in  the 
opinion. 

H.  W.  Paine  and  R.  D.  Smith,  for  the  plaintiff. 
W.  D.  Booth  and  71  W,  Clarkcj  for  the  defendants. 

By  Court,  Gray,  J.  An  express  warranty  in  a  policy  of 
insurance  is  a  condition  precedent,  the  burden  of  proving  per- 
formance of  which  rests  upon  the  assured.  The  nature  and 
form  of  the  warranty  may  affect  the  amount  of  evidence  to  be 
required  of  the  plaintiff  in  the  first  instance;  but  whether  the 
terms  used  are  affirmative  or  negative,  the  warranty  is  equally 
a  condition  precedent,  performance  of  which  must  be  proved 
by  the  plaintiff  in  order  to  maintain  an  action  on  the  policy. 
The  rule  has  accordingly  been  applied  equally  to  warranties 
to  sail  with  convoy  or  with  a  certain  crew,  armament,  or 
license,  and  to  warranties  not  to  carry  a  particular  kind  of 
merchandise:  3  Kent's  Com.,  6th  ed.,  288;  Marshall  on  In- 
surance, 5th  ed.,  561 ;  2  Phillips  on  Insurance,  sec.  2122;  2 
Amould  on  Insurance,  3d  ed.,  1072;  Craig  v.  United  States 
Ins.  Co.,  Pet.  C.  C.  416;  Campbell  v.  New  England  Ins.  Co.,  98 
Mass.  390;  McLoon  v.  Mercantile  Mutual  Ins.  Co.,  100  Id.  474. 

The  warranty  in  this  case  is,  'Hhat  the  vessel  be  com- 
manded by  a  captain  holding  a  certificate  from  the  American 
Shipmasters'  Association."  We  concur  with  the  learned 
counsel  for  the  defendants  that  this  means  a  valid  and  ffub- 
flisting  certificate.  But  we  are  of  opinion  that,  upon  the  &at8 
stated  in  the  report,  the  master  of  the  Young  Mechanic  held 
euch  a  certificate  at  the  time  of  the  loss  of  the  vessel  in  April, 
1866.    It  is  admitted  that  such  a  certificate  was  ieened  to 
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him  hj  the  asflociation  in  doe  form  in  December,  1861,  cer> 
tiiying  that  he  had  ''  been  registered  by  this  assoeiation  as  ao 
approved  shipmaster,"  and  subject  to  "be  revoked  at  anj 
time  under  the  rules  of  this  association,  and  at  its  option^ 
either  by  notice  to  the  holder,  or  by  advertisement  in  the  pub- 
lic papers."  By  a  memorandum  upon  this  certificate;  th« 
holder  ^  is  required  to  present  it  at  this  office  for  indorsement 
at  or  before  the  expiration  of  one  year;  if  on  a  voyage,  then 
on  return  to  New  York."  But  the  certificate  contains  no  pro^ 
vision  that  it  shall  expire  by  any  limitation  of  time,  or  failuT» 
to  comply  with  its  directions,  or  in  any  other  way,  except  by 
being  revoked  by  the  association.  It  is  immaterial  whether 
Captain  Grant  or  the  association  considered  that  he  held  a 
certificate  at  the  time  of  the  loss;  for  the  only  question  under 
the  terms  of  the  warranty  is  whether  he  actually  held  one;  and 
a  warranty  must  be  strictly  complied  with  according  to  its 
terms,  whether  such  strictness  operates  in  favor  of  the  in- 
surers or  of  the  assured:  Forbwh  v.  Western  Maua^hueetia  Ine. 
Co.,  4  Gray,  340,  341. 
Judgment  for  the  plaintiff. 


Wabbahtt  is  hot  to  bx  Extkhdkd  bstobd  Strict  Mxasino  ov  Wobbs 
IB  which  it  ii  exproMod;  &e%  Thoing  v.  (htai  Western  fnt.  Co.,  l(aUtm,4ffi^ 
Q&txng  th#  pnBoipal 


Grace  v.  Adams. 

riOO  MAMACBUSBTn,  606.] 

Oomioir  Gjlbbixb  icat  bt  Special  ComniACT  Exxhtt  Wrwfw.T  raou  Liir- 
BiLiTT  for  any  Ion  or  damage  which  ia  not  the  resnlt  of  hit  own 


Bill  ov  Lasino  Givbb  bt  Gabbixb  on  Regkipt  of  Qoods^  and  aoceptod 
by  ahipper  without  diaaent,  which  containa  in  the  body  of  it,  and  in  a 
way  not  calcolated  to  eacape  attention,  a  atipulation  Hmiting  the  car- 
rier'a  ooimnon-law  liability  for  lost  or  damage,  ia  a  special  contraet 
within  the  role  that  %  carrier  may  by  apeeial  contract  limit  hia  com* 
mon-law  liability  against  loss  or  damage  which  is  not  the  resnlt  of  hiA 
own  negligence. 

Ih  AcnoH  AOAiifST  Cabbibb  tor  Loss  or  ob  Damaob  to  Goods  intmsted 
to  his  care,  plaintiff  will  not  be  permitted,  in  the  absence  of  fraud,  t» 
show  that  he  did  not  read  the  terms  of  the  bill  of  lading,  which  coa* 
taised  %  stipulation  againat  liability  on  the  part  of  the  carrier. 

Action  against  eomrnqn  carrier  for  value  of  package  burned 
at  Bea.  Defendant  claimed  exemption  from  liability  under  a 
bHl  of  lading  which  had  been  given  by  him  to  the  consigner^ 
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and  was  received  by  the  latter  without  dissent,  and  which 
substantially  as  follows:  ''Adams  Express  Company.    $150. 

Wilmington,  March  21,  1865.    Received  from  ,  one  P., 

sealed,  and  said  to  contain  one  hundred  and  fifty  doUs.  Ad- 
dressed, Patrick  Corbett,  Taunton,  Mass.  Upon  the  special 
acceptance  and  agreement  that  this  company  is  to  forward 
the  same,  etc.,  and  also  that  this  company  is  not  liable  in 
any  manner  or  to  any  extent  for  any  loss,  damage,  or  deten- 
tion of  such  package,  or  of  its  contents,  or  of  any  portion 
thereof,  ....  occasioned  by  the  dangers  of  railroad  transpor- 
tation, or  ocean  or  river  navigation,  or  by  fire  or  steam.  For 
the  company.    Robinson.'' 

M.  Notion^  for  the  plaintiff. 

H.  C  HutehvMj  for  the  defendants. 

By  Court,  Colt,  J.  It  is  to  be  received  as  now  settled  by 
the  current  and  weight  of  authority,  that  a  common  carrier 
may,  by  special  contract,  avoid  or  limit  his  ability  at  common 
law  as  an  insurer  of  property  intrusted  to  him  against  loss  or 
damage  by  fire,  occurring  without  fault  on  his  part.  It  is  not 
necessary  to  discuss  here  how  far  in  this  or  other  respects  he 
may  escape  those  liabilities  which  the  policy  of  the  law  im- 
poses, by  mere  notices  brought  home  to  the  employer,  or 
whether  the  effect  of  such  notices  may  not  be  held  to  vary 
according  as  it  is  attempted  to  avoid  those  extraordinary  re- 
sponsibilities which  are  peculiar  to  common  carriers,  or  those 
other  liabilities  under  which  they  are  held  in  common  with 
all  other  bailees  for  hire:  JudAon  v.  Western  R.  R.  Co.j  6  Allen, 
486  [83  Am.  Dec.  646];  York  Co.  v.  Centtvl  R.  R.  Co.j  8  WalL 
107;  Hooper  v.  Wells,  27  Cal.  11  [85  Am.  Dec.  211];  and  set 
article  by  Redfield,  with  collection  of  authorities,  5  Am.  Law 
Reg.,  N.  S.,  1. 

It  is  claimed  here  that  the  shipping  receipt  or  bill  of  lading 
constituted  a  valid  and  binding  contract  between  the  parties, 
and  that,  upon  the  loss  at  sea  of  the  plaintiff's  package  in  the 
course  of  its  transportation  under  the  contract,  by  an  acci- 
dental fire,  the  defendants  were  discharged  from  any  obliga- 
tion to  the  plaintiff  in  regard  to  it;  and  the  court  are  of 
opinion  that  this  claim  must  be  sustained. 

The  receipt  was  delivered  to  the  plaintiff  as  the  contract  of 
the  defendants;  it  is  in  proper  form;  and  the  terms  and  oon- 
are  expressed  in  the  body  of  it  in  a  way  not  oalon- 
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lated  to  escape  attention.  The  acceptance  of  it  by  the  plaintiff 
at  the  time  of  the  delivery  of  his  package,  without  notice  of 
his  dissent  from  its  terms,  authorized  the  defendants  to  infer 
assent  by  the  plaintiff.  It  was  his  only  voucher  and  evidence 
against  the  defendants.  It  is  not  claimed  that  he  did  not 
know,  when  he  took  it,  that  it  was  a  shipping  contract  or  bill 
of  lading.  It  was  his  duty  to  read  it  The  law  presumes,  in 
the  absence  of  fraud  or  imposition,  that  he  did  read  it,  or  was 
otherwise  informed  of  its  contents,  and  was  willing  to  assent 
to  its  terms  without  reading  it.  Any  other  rule  would  fail  to 
conform  to  the  experience  of  all  men.  Written  contracts  are 
intended  to  preserve  the  exact  terms  of  the  obligations  as- 
sumed, so  that  they  may  not  be  subject  to  the  chances  of  a 
want  of  recollection,  or  an  intentional  misstatement.  The 
defendants  have  a  right  to  this  protection,  and  are  not  to  be 
deprived  of  it  by  the  willful  or  negligent  omission  of  the 
plaintiff  to  read  the  paper.  The  case  of  Rice  v.  DuAght  Mfg. 
Co.j  2  Cush.  80,  87,  is  an  authority  in  point.  In  an  action 
to  recover  for  work  done,  the  defense  was,  that  the  work  was 
performed  under  a  special  contract,  and  a  paper  of  printed 
regulations  was  shown  to  have  been  given  to  and  accepted 
by  the  plaintiff  as  containing  the  terms  of  the  contract,  but 
which  was  not  signed  by  either  party.  The  plaintiff  denied 
knowledge  of  its  contents;  but  it  was  said  by  Forbes,  J.,  that 
where  a  party  enters  into  a  written  contract,  in  the  absence  of 
fraud  he  is  conclusively  presumed  to  understand  the  terms 
and  legal  effect  of  it,  and  to  consent  to  them:  See  also  Lewis 
V.  Great  Western  Ry  Co.,  5  Hurl.  &  N.  867;  Squire  v.  New 
York  Central  R.  R.  Co,,  98  Mass.  239  [93  Am.  Dec.  162]. 

This  case,  then,  is  brought  within  the  rule  which  authorises 
carriers  to  relieve  themselves  from  losses  of  this  description  by 
express  contracts  with  the  employer.  It  differs  from  the  cases 
of  Brown  v.  EaMem  R.  R.  Co.j  11  Cush.  97,  and  Malone  v.  Boston 
and  Worcester  R.  R.  Co.,  12  Gray,  388.  The  limitation  relied 
on  in  both  those  cases  was  in  the  form  of  a  notice  printed  on 
the  back  of  a  passenger-ticket,  relating  to  baggage;  and  it  was 
held  that  there  was  no  presumption  of  law  that  the  party,  at 
the  time  of  receiving  the  ticket,  had  knowledge  of  the  contents 
of  the  notice.  It  is  obvious  that  in  those  cases  the  ticket  was 
not  designed  to  be  held  as  the  evidence  of  the  contract  be- 
tween the  parties.  The  contract,  which  was  of  passenger 
transportation,  was  not  attempted  to  be  set  forth.  At  most,  it 
was  but  a  check,  to  be  used  temporarily,  and  then  delivered  to 
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the  condactor  as  his  voocher,  Tvith  these  notices  on  the  back. 
The  presumption  that  every  man  knows  the  terms  of  a  written 
contract  which  he  enters  into,  therefore,  did  not  apply.  Nor 
was  the  acceptance  of  the  ticket  conclusive  evidence  of  asaent 
to  its  terms. 

The  recent  case  of  Buckland  v.  Adams  Express  Co.,  97  Maas. 
124  [93  Am.  Dec.  68],  requires  notice,  because,  upon  a  case  in 
most  respects  similar  to  this,  a  di£Eerent  result  was  reached  bj 
the  court  The  legal  principles  upon  which  that  case  was  de- 
cided are  those  here  stated.  It  was  a  case  upon  an  agreed 
statement  of  facts;  and  the  difference  resulted  in  the  applica- 
tion of  the  law  to  the  facts  then  presented.  It  is  to  be  no- 
ticed that  the  receipt  containing  the  limitation  relied  on  was 
in  that  case  delivered  to  a  workman  in  the  employ  of  a 
stranger,  who,  so  far  as  it  appears,  had,  in  that  particular  in- 
stance only,  been  requested  by  the  plaintiffs  to  deliver  the 
parcel  in  their  absence,  and  as  a  mere  favor  to  them.  And  it 
further  appeared  that  the  previous  course  of  dealing  between 
the  parties  was  such  that,  in  a  majority  of  instances  in  which 
the  plaintiffs  had  employed  the  defendants  to  transport  like 
packages,  no  receipt  was  made  out,  and  no  special  contract 
insisted  upon.  Under  such  circumstances,  it  was  held  that  it 
could  not  fairly  be  inferred  that  the  plaintiffs  understood  and 
assented  to  the  contents  of  the  receipt  as  fixing  the  terms  on 
which  the  defendants  were  to  transport  the  merchandise,  or 
that  the  workman  had  authority  to  make  an  unusual  contract. 

The  same  remarks  apply  to  the  case  of  Perry  v.  Thompson^ 
98  Mass.  249,  which  is  to  be  distinguished  from  the  case  at  bar 
by  the  fact  that,  in  the  previous  dealings  of  the  parties,  prop- 
erty had  been  received  and  carried  without  any  notice  relating 
to  the  carrier's  liability  having  been  given,  and  by  the  further 
fact  that,  when  the  notice  in  that  instance  was  received,  the 
printed  parts  of  it  were  so  covered  up  by  the  revenue  stamp 
affixed  to  the  receipt  that  it  could  not  be  read  intelligibly. 

So  in  FiOehrown  v.  Grand  Trunk  Ry  Co.^  55  Me.  462  [92  Am. 
Dec.  606],  it  was  held  that  when  a  verbal  contract  for  trans- 
portation was  made  without  restriction,  its  legal  effect  would 
not  be  changed  by  the  conditions  in  a  receipt  which  was  sub- 
sequently given  to  the  clerk  of  the  consignor,  who  delivered 
the  goods  at  the  station,  but  who  had  no  express  authority^ 
either  to  deliver  or  to  contract  with  the  defendants.  . 

These  cases  do  not  reach  the  case  at  bar,  where  the  delivery 
of  the  receipt  was  directly  to  the  plaintiff;  nor  would  they  be 
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held  decisive  in  a  case  where  the  delivery  was  made  and  the 
receipt  accepted  under  ordinary  circumstances  by  a  8i>ecial  or 
general  agent  of  the  owner,  not  a  mere  servant  or  porter,  and 
who  might  be  regarded  as  clothed  with  authority  to  bind  the 
owner  in  giving  instructions  and  making  conditions  affecting 
the  transportation:  Squire  v.  New  York  Central  R.  R.  Co.^  98 
Mass.  239  [93  Am.  Dec.  162]. 
Judgment  for  the  defendants. 


Cbioioir  Gabbxkb  mat,  bt  SnoiAi.  OoimuOT,  Lmrr  bd  LuBiUTr  for 
any  loos  or  damage  not  oocanring  through  his  own  negligeiuo:  See  the  eaaee 
eoUectad  in  the  note  to  Leoermg  v.  Umon  T.  S  L  Co,,  pod^  p.  320. 

RlOBIFTy  WITHOUT  ObJXOTION,  07  BiLL  OW  LADDia  CoNTAXVIMO  BttEVLA* 

now  WwiiinTig  liability  of  carrier,  amounts  to  a  yalid  special  contract  limiting 
the  liability  of  the  carrier  as  provided:  See  McMWan  ▼.  Michigan  CenHral  R,  R, 
Co.,  03  Am.  Dec  208,  and  note;  and  the  citations  of  the  principal  case  in 
PenAerion  Co.  ▼.  Ntw  York  C.  R.  R.  Co.,  104  Mass.  160;  OoU  ▼.  DiiNiiiiers^ 
111  Id.  44;  Homiky  ▼.  Northern  Tratup.  Co.,  115  Id.  307;  and  it  makes  no 
diiEnenca  that  the  consignor  did  not  read  snch  stipulation:  Redpath  ▼•  West- 
cm  Unkm  Tel  Co.,  112  Id.  73;  Monitor  M.  F.  I.  Co.  v.  B%lfmn,  115  Id.  846; 
DomOtMY.  ProMentl.  Co.,  127  Id.  185^  all  dting  the  principal 
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Qrasnov  wmrma  Dux  Cars  wab  Ktwmtibed  bt  Inkamt  PLAramrv,  or 
those  having  the  legal  responsibility  for  his  safety,  shonld  be  snbmittad 
to  the  jnry,  where  from  the  evidence  it  appears  that  the  plaintiff  ^a 
infant  of  three  years  and  a  half,  was  sent  by  his  mother  with  his  brother, 
nine  years  old,  a  short  distance  from  home  for  some  wood,  and  that  having 
proonred  it,  they  started  across  a  street  on  the  way  home,  the  plaintiff 
being  abont  ten  feet  in  front  of  his  brother,  and  that  while  thus  crossing, 
the  plaintiff  was  negligently  ma  over  by  the  defendant;  and  a  mling  that 
such  evidence  discloses  negligence  on  the  part  of  the  plaintiff's  mother 
snd  brother,  which  would  prevent  the  plaintiff's  recovery  against  the 
defendant^  is  erroneous. 

ToBT  by  plaintiff,  a  minor,  by  his  father  as  next  friend,  for 
damages  for  injury  caused  by  the  negligence  of  defendant. 
The  evidence  teiided  to  prove  that  plaintiff,  who  was  three 
jesTB  and  a  half  old,  was  sent  by  his  mother  with  his  brother 
aged  nine  years  a  short  distance  from  home  for  some  fire- 
wood, and  tiiat  they,  having  procured  it,  started  across  Beach 
Street  on  the  way  home,  the  plaintiff  being  ten  feet  in  front 
of  his  brother,  and  that  while  thus  crossing,  the  plaintiff 
nm  tffer  bj  defendant's  cart,  and  injured. 
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N.  St  J.  Oreeriy  for  the  plaintiff. 
T.  M,  HayeSf  for  the  defendant. 

By  Court,  Hoar,  J.  We  understand  from  the  bill  of  ex* 
ceptions  that  a  verdict  was  ordered  in  favor  of  the  defendant 
at  the  trial,  on  the  ground  that  the  evidence  did  not  show 
that  due  care  was  exercised  at  the  time  of  the  accident,  either 
by  the  infant  plaintiff,  or  by  those  who  had  the  legal  responsi- 
bility for  his  safety.  But  upon  a  careful  consideration  of  the 
evidence  reported,  we  are  of  opinion  that  this  was  a  question 
for  the  jury,  and  that  the  evidence  should  have  been  sub- 
mitted to  them  with  proper  instructions. 

The  plaintiff  was  but  three  and  a  half  years  old,  and  there- 
fore hardly  old  enough  to  be  trusted  in  the  street  by  himself 
without  some  care  or  supervision.  But  he  was  accompanied 
by  and  was  in  charge  of  an  elder  brother,  a  boy  of  nine  years, 
and  at  the  time  when  he  was  run  over  was  crossing  the  street 
directly  before  him,  and  within  ten  feet  of  him.  He  was  there- 
fore directly  in  sight  and  almost  within  reach  of  the  brother; 
and  we  cannot  say  as  a  matter  of  law,  or  rather  as  a  matter 
of  fact  so  obvious  and  indisputable  that  it  must  necessarily  be 
assumed  as  the  basis  of  argument,  that  a  boy  nine  years  old 
is  not  possessed  of  sufficient  discretion  to  see  and  know  when 
a  little  child  might  attempt  to  cross  the  street  with  a  reason- 
able prospect  of  safety.  It  might  depend  upon  the  state  of 
the  street,  and  the  travel  upon  it,  upon  the  width  of  the  street, 
and  the  distance  of  an  approaching  carriage,  whether  the  at- 
tempt would  be  so  perilous  as  to  be  careless.  Nothing  is  re- 
ported upon  these  points.  If  the  elder  boy  was  looking  out 
for  the  younger,  and  there  was  reason  to  think,  at  the  time  he 
allowed  him  to  cross  over,  that  he  might  get  across  safely, 
unless  by  reason  of  improper  and  negligent  conduct  on  the 
part  of  others,  and  he  was  then  injured  by  the  reckless  driving 
or  negligence  of  the  defendant,  there  would  seem  to  be  no 
legal  reason  why  the  plaintiff  should  not  receive  compensa- 
tion for  the  injury.  It  is  undoubtedly  true  that  more  care 
might  have  prevented  the  accident.  But  little  children  have 
a  right  to  go  into  the  streets  of  a  city  for  air  and  exercise, 
and  if  reasonable  provision  is  made  for  their  safety,  are  under 
the  protection  of  the  law  against  wrong-doers  who  disregard 
their  rights.  Whether  the  proviidon  made  for  the  care  of  the 
plaintiff  was  reasonable  under  the  circumstanceSi  and  whether 
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reasonable  care  was  taken  of  him,  must  be  left  for  a  jury  to 
determine.     We  cannot  say  judicially  that  it  was  not 
Exceptions  sustained. 

Ik  Action  for  Damaois  fob  Injuries  bt  Defendant's  Kbguoeno^ 
question  whether  plaintiff  has  exercised  due  care  is  for  the  jury:  See  the 
cases  cited  in  the  note  to  Oaynor  v.  Old  Cokny  A  N,  B^y  Co,,  cade,  p.  96^  and 
the  citations  of  the  principal  case  in  Lynch  v.  Smith,  104  Mass.  67;  Cofiunon* 
wabhY.  MetropoOiom IL  R  Co,,  107  Id.  238. 


Miller  v.  Stevens. 

[100  MAasACHusnm,  518.] 

Oral  Bvidenob  is  Admissible  to  Show  that  bt  Word  ** Barrels," 

nsed  in  a  written  cantract,  the  parties  intended  vessels  of  a  certain  kind 
and  capacity,  nsed  in  a  particnlar  business,  and  not  a  measure  of  qnaa« 
aty  as  per  statute  barrel. 

Action  for  price  of  one  thousand  barrels  of  petroleum  oil, 
sold  and  delived  by  plaintiff  to  defendant,  as  per  written  con- 
tract, and  which  defendant  refused  to  accept.  At  the  trial, 
plaintiff  was  permitted,  against  defendant's  objection,  to  proye 
that  petroleum  oil  was  usually  sold  in  the  trade  in  barrels  of 
forty-two  gallons,  to  show  that  the  parties  contracted  with 
reference  to  such  barrels,  and  not  with  reference  to  barrels  as 
per  the  statute  measure  of  quantity. 

R.  Codmanj  for  the  defendants. 

A.  A.  Ranneyf  for  the  plaintiff. 

By  Court,  Gray,  J.  The  written  contract  between  the 
parties  does  not  show  whether  the  word  ''  barrels  "  is  used  as 
describing  a  quantity  merely,  or  a  yessel  of  a  certain  kind  and 
capacity;  for  '^ barrels"  might  mean  either  a  quantity  or  a 
vessel;  and  if  the  vessels  intended  were  of  a  uniform  size,  the 
fixing  of  the  price  by  the  gallon  would,  be  equally  adapted  to 
either.  Parol  evidence  was  therefore  admissible  to  show  in 
which  sense  the  parties  intended  to  use  the  word;  and  the 
presiding  judge  rightly  admitted  testimony  that  refined  petro- 
leum was  often  sold  in  barrels,  and  that  the  usual  size  of  such 
barrels  was  forty-two  gallons.  No  evidence  was  offered  that 
it  was  ever  sold  in  any  other  way.  The  statute  of  Pennsyl- 
vania, prescribing  the  number  of  gallons  to  a  barrel  as  a  de- 
nomination of  liquid  measure,  does  not  apply  to  sales  by  kegs, 
casks,  or  vessels  of  a  particular  kind.    The  evidence  that  the 
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barrels  exhibited  by  the  plaintiff,  and  from  which  the  defend- 
ants' agent  took  samples  at  the  time  of  the  plaintiff's  offer  to 
deliver,  were  of  the  capacity  of  forty-two  gallons;  that  in  all 
the  discussions  between  the  parties  concerning  the  delivery  no 
suggestion  was  made  that  such  barrels  were  not  what  the  con- 
tract required;  and  that  the  defendants  at  that  time  intended 
and  were  ready  to  receive  those  barrels  if  the  oil  was  of  the 
requisite  fire  test, — was  competent  to  show  that  the  parties,  at 
the  time  of  making  the  contract,  understood  and  intended  to 
contract  for  such  barrels  of  oil  as  a  specific  article  of  merchan- 
dize, and  not  to  use  the  word  ''  barrel "  as  the  statute  meas- 
ure of  quantity;  and  the  question  of  the  intention  of  the 
parties  in  that  respect  was  rightly  submitted  to  the  jury: 
NobU  V.  Durell,  3  Term  Rep.  273,  275;  Smitk  v.  IFtfaon,  3  Bam. 
&  Adol.  728;  Clayton  v.  Oreyson,  6  Nev.  &  M.  694;  8.  C,  5  Ad. 
&  E.  302;  Spicer  v.  Coopery  1  Gale  &  D.  52;  8.  C,  1  Q.  B.  424; 
Cullum  V.  Wagstaff,  48  Pa.  St.  300;  Bradford  v.  Manly,  13 
Mass.  149;  Putnam  v.  Bondj  100  Id.  58;  Stoops  v.  Smithy  100 
Id.  63  [ante^  p.  76]. 
Judgment  on  the  verdict  for  the  plaintiff. 


ADMiasiBiLiTr  ov  Oral  E^rmsNCB  to  Explain  Tkbhs  Used  or  Wanmv 
CoiiTRAOT:  See  Stoops  v.  Smith,  ante,  p.  76,  and  the  etJBOB  cited  in  the 
To  the  point  that  such  evidence  is  admissible,  see  the  principal  case  ettod 
8weU  y.  Shumway,  102  Mass.  368;  WhUney  v.  Boardman,  118  Id.  247; 
▼.  WM,  126  Id.  89;  Jones  v.  ffoey,  128  Id.  686. 


Kershaw  v.  Kelsey. 

[100  MASSACHUSSRS,  66LJ 

bnaoouBsa  Which  is  Prohibited  bt  Law  of  Nations  between  oitliens 
of  two  belligerents  daring  a  state  of  war  inclades  any  act  of  Tolnntaiy 
■abmission  to  the  enemy,  or  receiving  his  protection,  as  well  as  any  ael 
or  contract  which  tends  to  increase  his  resources,  and  erary  kind  of 
trading  or  commercial  dealing  or  interooarse^  whether  by  tranHmisaJon  of 
money  or  goods,  or  orders  for  the  delivery  of  either  between  the  two 
oonntries,  directly  or  iadirectly,  or  through  the  interventioa  of  third  per> 
•ons  or  partnerships,  or  by  contracts  in  any  form  looking  to  or  InTolTing 
inch  transmission,  or  by  insurances  upon  trade  with  or  by  the  enainy. 

AOtB  OV  COHORBBS  AND  PBOGLAMATIOVB  OB  PbBSIDBKT   PbOBIBIXINO    OOH- 

MBBCTiAL  Intbbooubsb  during  the  civil  war  with  insorrectionazy  stalea  did 
not  affect  agreements  made  in  those  states  between  persons  beiiig  thera^ 
whatever  might  be  their  citisenahip,  for  the  leasing  of  real  estate  theroii^ 
the  payment  of  rent  there  out  of  the  products  of  the  land,  or  tbs  driifisiy 
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of  And  payment  for  pcnoDAl  propertj  ■Imdy  i^on  tb«  dmfcwd  pnm- 
iMfl^  to  be  need  thereon. 
Oamms  DBiximro  What  Imtbbooubu  rarwiiir  BBZUQcanm  ia  |>rululntad 
by  the  law  of  natUma  cited  and  diwoaaed  at  length. 

Acnojv  for  nnpaid  insiallinent  of  rent,  and  for  the  yalue  of 
oertain  oom.    The  opinion  states  the  facts. 

B.  C,  HiUehin$  and  A,  8.  Wheeler^  for  the  defendant 
R,  M.  ManCf  Jr.^  a/nd  F.  V.  Baieh^  for  the  plaintiff. 

By  Court,  Gray,  J.  The  defendant,  a  citizen  of  Massachn- 
eette,  in  Febmary,  1864,  in  Mississippi,  took  from  the  plaintiff, 
then  and  ever  since  a  citizen  and  resident  of  Mississippi,  a 
lease  for  one  year  of  a  cotton  plantation  in  that  state,  and 
therein  agreed  to  pay  a  rent  of  ten  thousand  dollars,  half  in 
cash,  and  half  "  out  of  the  first  part  of  the  cotton  crop,  which 
is  to  be  fitted  for  market  in  reasonable  time."  The  lessor 
also  agreed  to  deliyer,  and  the  lessee  to  receive  and  pay,  the 
value  of  the  com  then  on  the  plantation.  It  does  not  appear 
whether  the  defendant  went  into  Mississippi  before  or  after  the 
beginning  of  the  war  of  the  rebellion;  and  there  is  no  evidence 
of  any  intent  on  the  part  of  either  party  to  violate  or  evade  the 
laws,  or  oppose  or  injure  the  government  of  the  United  States. 
The  defendant  paid  the  first  installment  of  rent,  took  posses- 
sion of  the  plantation  and  com,  used  the  com  on  the  planta- 
tion, provided  it  with  supplies  to  the  amount  of  about  five 
thousand  dollars,  and  planted  and  sowed  it,  but  early  in 
March  was  driven  away  by  rebel  soldiers,  and  never  returned 
to  the  plantation,  except  once  in  April  following,  after  which 
he  came  back  to  Massachusetts.  The  plaintiff  continued  to 
reside  on  the  plantation,  raised  a  crop  of  cotton  there,  and  de- 
livered it  in  Mississippi  to  the  defendant's  son,  by  whom  it  was 
forwarded  in  the  autumn  of  the  same  year  to  the  defendant; 
and  he  sold  it,  and  retained  the  profits,  amounting  to  nearly 
ten  thousand  dollars. 

The  plaintiff  sues  for  the  unpaid  installment  of  rent,  and 
the  value  of  the  corn.  The  claims  made  in  the  other  counts 
of  the  declaration  have  been  negatived  by  the  special  findings 
ofthejury. 

The  defendant,  in  his  answer,  denied  all  the  plaintiff's  alle- 
gations; and  at  the  trial  contended  that  the  lease,  having 
been  made  during  the  civil  war,  was  illegal  and  void,  as  well 
by  the  principles  of  international  law  as  by  the  terms  of  the 
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act  of  Congrees  of  1861,  chapter  3,  section  5,  and  the  procla- 
mations issued  by  the  President  under  that  act^  declaiiag  *'  all 
commercial  intercourse  by  and  between  "  the  state  of  Missis- 
sippi and  other  states  in  which  the  insurrection  existed,  '*  and 
the  citizens  thereof,  and  the  citizens  of  the  rest  of  the  United 
States,"  to  be  unlawful,  so  long  as  such  condition  of  hostility 
should  continue,  and  that  "  all  goods  and  chattels,  wares  and 
merchandise,"  coming  from  such  states  into  other  parts  of  the 
United  States,  or  proceeding  to  such  states  by  land  or  water, 
together  with  the  vessel  or  vehicle  conveying  Uiem«  or  convey* 
ing  persons  to  or  from  such  states,  without  the  license  of  the 
President,  should  be  forfeited  to  the  United  States:  12  U.  8. 
Stats,  at  Large,  257,  1262;  13  Id.  781. 

The  judge  presiding  at  the  trial  ruled  that  the  contracts 
sued  on  were  legal,  and  the  jury  having  returned  a  verdict  for 
the  plaintiff,  the  question  of  the  correctness  of  this  ruling  is 
reported  for  our  decision,  the  parties  agreeing  that  if  the  rul- 
ing was  correct,  the  case  shall  be  sent  to  an  assessor,  but  if 
incorrect,  judgment  shall  be  entered  for  the  defendant. 

This  case  presents  a  very  interesting  question,  requiring  for 
its  decision  a  consideration  of  fundamental  principles  of  in- 
ternational law.  It  is  universally  admitted  that  the  law  of 
nations  prohibits  all  commercial  intercourse  between  belliger- 
ents without  a  license  from  the  sovereign.  Some  dicta  of 
eminent  judges  and  learned  commentators  would  extend  this 
prohibition  to  all  contracts  whatever.  In  a  matter  of  such 
grave  importance,  the  safest  way  of  arriving  at  a  right  result 
will  be  to  examine  with  care  the  principal  adjudications  upon 
the  subject,  most  of  which  were  cited  in  the  argument. 

The  celebrated  judgment  of  Sir  William  Scott,  in  the  lead- 
ing case  of  The  Hoop^  1  C.  Rob.  196,  determined  only  that  all 
trading  with  a  public  enemy,  unless  by  permission  of  the  sov- 
ereign, was  interdicted;  and  that  all  property  engaged  in  such 
trade  was  lawful  prize  of  war.  None  of  the  numerous  authori- 
ties there  cited  went  beyond  this.  The  principal  reason  as- 
signed is,  that  in  a  state  of  war,  the  question  when  and  under 
what  regulations  commercial  intercourse,  which  is  a  partial 
suspension  of  the  war,  shall  be  permitted  must  be  determined, 
on  views  of  public  policy,  by  the  sovereign,  who  alone  has 
the  power  of  declaring  war  and  peace;  and  not  by  individ- 
uals, upon  their  own  notions  of  convenience,  and  possibly  on 
grounds  of  private  advantage  not  reconcilable  with  the  gen- 
eral interest  of  the  state.    In  the  case  of  The  Indian  Chirf^ 
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8  C.  Bob.  22,  the  same  principle  was  applied  to  the  case  of  a 
foreign  merchant  resident  in  the  British  possessions  in  India. 
And  all  the  later  cases  in  the  same  court  were  of  trading,  or 
lioenses  to  trade,  with  the  enemy,  directly  or  indirectly. 

It  is  trne  that,  in  the  case  of  The  Hoopj  iupra^  that  eminent 
jurist  does  also  somewhat  rely  upon  the  consideration  of  the 
total  inability  to  enforce  any  contract  by  an  appeal  to  the  tri- 
bunals of  the  one  country  on  the  part  of  the  subjects  of  the 
other.  The  rule  is  certainly  well  settled  that,  during  any 
war,  foreign  or  civil,  an  action  cannot  be  prosecuted  by  an 
enemy,  residing  in  the  enemy's  territory,  but  must  be  stayed 
until  the  return  of  peace,  or,  in  the  words  of  the  old  books, 
donee  ierrse  rint  communes:  Staundeforde's  Prerogative,  fol.  39; 
Co.  Lit.  129  b;  Sanderson  v.  Morgan^  89  N.  Y.  231;  Wheelan  v. 
Cook,  29  Md.  1. 

Bat  that  rule  temporarily  restrains  the  remedy  only,  with- 
out denying  or  impairing  the  existence  of  the  right;  as  was 
said  by  the  supreme  court  of  New  York,  while  Chancellor 
Kent  presided  there:  ''The  present  plea  only  bars  the  plaintiff, 
in  his  character  of  alien  enemy  commorant  abroad,  from  prose- 
cuting the  suit;  it  does  not  so  much  as  touch  the  merits  of  the 
action '':  BeU  v.  Chapman^  10  Johns.  186.  That  it  has  noth- 
ing to  do  with  the  validity  of  the  contract  sued  upon  is  mani- 
fest from  the  case  of  a  ransom  bill,  which  is  universally 
admitted  to  be  a  lawful  contract,  and  yet  upon  which  no 
action  can  be  maintained  in  a  court  of  common  law  during 
the  war,  but  may  after  the  return  of  peace:  Ricord  v.  Betten- 
ham^  3  Burr.  1734;  S.  C,  1  W.  Black,  663;  Antlum  v.  Fisher, 
.  2  Doug.  650;  S.  C,  3  Id.  178;  Brandon  v.  Nesbittj  6  Term 
Rep.  28;  1  Kent's  Com.,  6th  ed.,  107.  The  reasons  assigned 
by  common-law  judges  for  the  plea  of  alien  enemy  are,  that 
an  enemy  to  our  government  shall  not  have  the  benefit  and 
protection  of  its  laws  in  its  courts,  and  that  the  fruits  of  the 
action  may  not  be  remitted  to  a  hostile  country,  and  so  furnish 
resources  to  the  enemy:  Hutchinson  v.  Brock,  11  Mass.  122; 
Sparenburgh  v.  Bawnatyne,  1  Bos.  &  P.  170;  McConneU  v. 
Hector,  3  Id.  114.  The  objection  has  not  been  much  favored; 
for  even  in  a  real  action,  after  the  plaintiff  has  recovered 
judgment,  alien  enemy  at  the  time  of  the  original  suit  is  no 
good  plea  to  scire  fcMos  to  obtain  an  execution:  West  v.  Sutton, 
2  Ld.  Raym.  863;  S.  C,  1  Salk.  2;  Holt,  3;  and  in  a  personal 
action  brought  by  an  alien  friend,  his  becoming  an  enemy  by 
the  breaking  out  of  war,  which  could  not  have  been  pleaded 
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earlier,  has  been  beld  no  grooad  for  Bta7ing  jndgXDent  after 
verdict,  or  execntioQ  after  judgment,  or  affirmance  of  a  jndg- 
ment  on  error:  Fen&rynen  y.  TPiben,  9  East,  821;  AicUey  t. 
LytUy  10  Johns.  117;  Owens  y.  Bannayy  9  Craoch,  180.  No 
answer  in  the  nature  of  a  plea  of  alien  enemy  has  been  filed  in 
this  case,  and  no  objection  made  to  the  capacity  of  the  plaintiff 
to  sue,  but  only  to  the  validity  of  the  contract  sued  on;  and 
therefore  no  question  of  the  personal  disability  of  the  plaintiff 
is  involved,  or  need  be  considered,  except  so  far  as  to  show 
that  it  is  wholly  independent  of  the  merits  of  the  cause  of  actifia. 

In  Potts  V.  Bell,  8  Term  Rep.  648,  the  elaborate  argumeots 
of  the  common  lawyers  and  civilians  and  the  judgment  of  the 
court  were  confined  to  the  question  of  the  illegality  of  a  British 
subject's  trading  with  an  enemy,  and  the  single  point  decided 
was  that  an  insurance  upon  such  trading  was  illegal.  In 
Antoine  v.  Morshead,  6  Taunt.  237,  8*  C,  1  Marsh.  558,  it  was 
held  that  a  bill  of  exchange  drawn  on  England  by  a  British 
subject  imprisoned  in  France,  payable  to  another  British  sub- 
ject also  imprisoned  there,  and  indorsed  to  a  French  banker 
during  the  war,  might  be  sued  upon  by  the  latter  in  England 
after  the  return  of  peace,  and  Chief  Justice  Gibbs  said:  ^'I  cau 
collect  but  two  principles  from  the  cases  cited  by  the  counsel 
for  the  defendant,  and  they  are  principles  on  which  there  never 
was  the  slightest  doubt:  1.  That  a  contract  made  with  an  alien 
enemy  in  time  of  war,  and  that  of  such  a  nature  that  it  en- 
dangers the  security  or  is  against  the  policy  of  this  country  is 
void;  such  are  policies  of  insurance  to  protect  an  enemy's 
trade.  Another  principle  is,  that  however  valid  a  contract 
originally  may  be,  if  the  party  become  an  alien  enemy  he  can- 
not sue;  the  crown,  during  the  war,  may  lay  hands  on  the 
debt,  and  recover  it;  but  if  it  do  not,  then,  on  the  return  of 
peace,  the  rights  of  the  contracting  alien  are  restored,  and  he 
may  himself  sue.  No  other  principle  is  to  be  deduced."  In 
Willison  V.  Paitesm,  1  Moore,  188,  S.  C,  7  Taunt.  440,  a  bill 
of  exchange  drawn  upon  a  British  subject,  resident  in  England, 
and  having  funds  of  an  enemy  in  his  hands,  by  an  alien  enemy 
residing  in  the  hostile  territory,  payable  to  his  own  order,  and 
by  him  indorsed  to  a  British  subject  also  residing  there, 
held  void,  because  a  direct  trading  with  the  enemy. 

The  recent  case  of  Esposito  v.  Bawdenj  7  El.  .&  B.  768, 
upon  a  charter-party  for  a  voyage  by  a  BiitiA  subject  to  an 
enemy's  port,  which  the  plea  alleged  could  not  be  perfenned 
withoot ''  dealing  and  trading  with  the  queen's  enemiee  ";  and 
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the  judgment  of  the  exchequer  chamber,  as  delivered  bj  that 
excellent  commercial  lawyer,  Mr.  Justice  Willes,  was  equally 
limited,  and  stated  the  general  proposition  upon  which  the 
judgment  was  based  in  this  form:  ''  It  is  now  fully  established 
that  the  presumed  object  of  war  being  as  much  to  cripple  the 
enemy's  commerce  as  to  capture  his  property,  a  declaration 
of  war  imports  a  prohibition  of  commercial  intercourse  and 
correspondence  with  the  inhabitants  of  the  enemy's  country, 
and  that  such  intercourse,  except  with  the  license  of  the  crown, 
is  illegal." 

We  now  come  to  the  American  cases  cited  for  the  defend- 
ant The  earliest  is  that  of  Hannay  v.  Eve^  3  Cranch,  242, 
which  merely  decided  that  a  contract  made  in  fraud  of  the 
laws  of  the  United  States  covld  not  be  enforced  in  the  courts 
of  the  United  States.  In  the  later  case  of  Kennett  y.  ChawberSf 
14  How.  38,  the  same  principle  was  applied,  and  it  was  held 
that  a  ctmtract  made  in  the  United  States  after  Texas  had 
declared  itself  independent  of  Mexico,  but  before  its  indepen- 
dence had  been  acknowledged  by  the  United  States,  to  convey 
lands  in  Texas,  in  consideration  of  money  advanced  in  the 
United  States  to  enable  Texas  to  carry  on  war  against  Mexico, 
was  in  contravention  of  the  public  policy  and  treaties  of  the 
United  States  when  it  was  made,  and  could  not  therefore  be 
enforced  in  their  courts  after  Texas  had  been  admitted  into 
the  Union.  To  say  that  the  present  case  falls  within  the 
flame  principle  is  to  beg  the  whole  question  in  controversy. 

In  Thirty  Hogsheads  of  Sugar  v.  BoyU^  9  Cranch,  191,  the 
only  point  discussed  or  adjudged  was,  that  produce  of  terri- 
tory in  the  occupation  of  the  enemy  must  be  condemned  by  a 
prize  court  as  enemy's  property,  so  long  as  it  belonged  to  the 
owner  of  the  soil,  whatever  his  national  character  or  personal 
domicile.  A  like  rule  was  held  to  ajqply  in  the  recent  civil 
war,  in  the  Prize  CaseSy  2  Black,  636. 

In  the  cases  of  The  Bapidj  1  Oall.  804,  The  JuUa^  1  Id. 
601-604,  and  The  Emulousj  1  Id.  671,  Mr.  Justice  Story,  indeed, 
Bpoke  of  the  unlawfulness  of  communications  with  the  enemy 
as  extending  to  all  contracts  and  every  kind  of  intercourse. 
But  all  Buch  statements  were  obiter  dieta^  for  neither  of  those 
cases  involved  so  broad  an  aiqplication.  In  The  Jnlia^  supraj 
he  admitted  in  the  circuit  court  that  ''the  proposition  is 
usually  laid  down  in  more  restricted  terms  by  elementary 
writers,  and  is  confined  to  commercial  intercourse";  and  in 
delivering  the  judgment  of  affirmance  in  the  supreme  courti 
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he  defined  tbe  point  decided  to  be  '*  that  the  sailing  on  a 
voyage  under  the  license  and  passport  of  protection  of  the 
enemy,  in  furtherance  of  his  views  and  interests,  constitates 
such  an  act  of  illegality  as  subjects  the  ship  and  cargo  to  oon- 
fiscation  as  prize  of  war:  The  Jidia^  1  Oall.  601;  The  Joseph^ 
8  Cranch,  190.  In  The  EmulouSf  eupray  the  only  question  in 
issue  was  of  the  confiscation  of  enemies'  property;  and  his  de- 
cree was  reversed  by  the  supreme  court:  Brown  v.  United  StaUe^ 
8  Id.  110.  His  decree  in  The  Rapid  was  affirmed:  8  Id.  155. 
But  in  that  case,  as  well  as  in  The  Joseph^  1  Gall.  545,  and  8 
Cranch,  451,  the  decision  was  simply  that  the  sending  of  a 
vessel  by  an  American  to  or  from  an  enemy's  port  after  a  dec- 
laration of  war  was  a  trading  with  the  enemy,  which  would 
warrant  a  condemnation  in  a  prize  court. 

In  delivering  the  judgment  of  the  supreme  court  in  the  case 
of  The  Rapidyeupra^  Mr.  Justice  Johnson  said:  ''In  the  state 
of  war,  nation  is  known  to  nation  only  by  their  armed  exterior; 
each  threatening  the  other  with  conquest  or  annihilation. 
The  individuals  who  compose  the  belligerent  states  exist,  as 
to  each  other,  in  a  state  of  utter  occlusion.    If  they  meet,  it 

is  only  in  combat On  the  subject  which  particularly 

affects  this  case,  there  has  been  no  general  relaxation.  The 
universal  sense  of  nations  has  acknowledged  the  demoralizing 
efiects  that  would  result  from  the  admission  of  individual  inter- 
course. The  whole  nation  are  embarked  in  one  common  bot- 
tom, and  must  be  reconciled  to  submit  to  one  common  fate. 
Every  individual  of  the  one  nation  must  acknowledge  every 
individual  of  the  other  nation  as  his  own  enemy,  because  the 
enemy  of  his  country."  And  in  speaking  of  the  rule  of  prize 
law,  which  condemns  property  engaged  in  hostile  trade:  "The 
object,  policy,  and  spirit  of  the  rule  is  to  cut  off  all  communi- 
cation or  actual  locomotive  intercourse  between  individuals  of 
the  belligerent  states.  Negotiation  or  contract  has  therefore 
no  necessary  connection  with  the  offense.  Intercourse  incon- 
sistent with  actual  hostility  is  the  offense  against  which  the 
operation  of  the  rule  is  directed":  Hie  Rapid^  8  Cranch,  160- 
163.  These  expressions  would  seem  to  have  been  intention- 
ally as  they  are  necessarily  in  judicial  effect  limited  to  the 
case  before  the  court,  of  actual  passage  of  persons  or  irana- 
mission  of  proi>erty  between  the  territories  of  the  belligerents. 
In  SchoUfield  v.  Eichelberger^  7  Pet  586,  in  which  a  contract 
made  with  an  enemy  during  war  for  the  purchase  of  goods 
was  held  vdd,  the  same  learned  judge,  after  asserting  in  the 
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broadest  terms,  and  oatside  of  the  question  at  issue,  that  ^Hhe 
doctrine  is  not  at  this  day  to  be  questioned,  that  during  a  state 
of  hostility  the  citizens  of  the  hostile  states  are  incapable  of 
contracting  with  each  other/'  took  the  precaution  of  adding: 
"  To  say  that  the  rule  is  without  exception  would  be  assuming 
too  great  a  latitude." 

The  general  statements  of  Mr.  Justice  Daniel  in  Jecker  v. 
Montgomery^  18  How.  110,  and  Mr.  Justice  Clifford  in  Hanger 
V.  Abbott,  6  Wall.  532,  that  as  a  consequence  of  the  state  of 
war  all  communication  and  intercourse  between  the  citizens 
of  one  belligerent  and  those  of  the  other  are  unlawful,  were 
manifestly  but  repetitions  of  earlier  dictaj  without  having 
occasion  to  scrutinize  them  with  care;  for  in  the  first  case  the 
vessel  and  cargo  condemned  as  prize  were  knowingly  sent  by 
a  citizen  during  war  to  an  enemy's  port;  and  in  the  second, 
the  only  question  was  of  the  suspension  of  the  running  of  the 
statute  of  limitations  while  the  courts  were  closed  during 
war.  The  (huichita  Cotton^  6  Wall.  621,  was  a  case  of  a  sale 
of  merchandise,  which  was  strictly  an  act  of  commercial  inter- 
course. 

In  the  most  recent  judgment  of  the  supreme  court  of  the 
United  States  upon  this  subject,  delivered  since  the  argument 
of  this  case,  the  general  doctrine  is  thus  stated  by  Mr.  Justice 
Davis:  "  By  a  universally  recognized  principle  of  public  law, 
commercial  intercourse  between  states  at  war  with  each  other 
is  interdicted.  It  needs  no  special  declaration  on  the  part  of 
the  sovereign  to  accomplish  this  result,  for  it  follows  from  the 
nature  of  war  that  trading  between  the  belligerents  should 
cease.  If  commercial  intercourse  were  allowable,  it  would 
oftentimes  be  used  as  a  color  for  intercourse  of  an  entirely 
different  character;  and  in  such  a  case  the  mischievous  con- 
sequences that  would  ensue  can  be  readily  foreseen.  But  the 
rigidity  of  this  rule  can  be  relaxed  by  the  sovereign,  and 
the  laws  of  war  so  far  suspended  as  to  permit  trade  with  the 
enemy.  Each  state  settles  for  itself  its  own  policy,  and  de- 
termines whether  its  true  interests  are  better  promoted  by 
granting  or  withholding  licenses  to  trade  with  the  enemy": 
United  States  v.  Lane,  8  Wall.  195;  see  also  McKee  v.  United 
States,  8  Id.  166. 

Chancellor  Kent,  in  a  most  able  and  learned  opinion  de- 
livered in  the  court  of  errors  of  New  York,  and  again  in  his 
Commentaries,  asserted  with  great  positiveness,  as  a  necessary 
eonsequence  from  the  doctrine  of  the  illegality  of  all  commer« 
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cial  intercourse  and  traffic,  that  all  contracts  made  with  the 
enemy  during  war  were  utterly  void:  Griawold  v.  Waddingtotif 
16  Johns.  438;  1  Kent's  Com.  67.  But  the  case  of  Oriswold 
V.  Waddingtofiy  supra^  as  the  learned  chancellor  candidly  ad- 
mitted at  the  outset  of  his  opinion,  was  a  case  of  commercial 
intercourse  in  the  strictest  sense,  a  dealing  between  commer- 
*  cial  houses  and  with  commercial  paper;  and  nothing  further 
was  brought  into  judgment,  except  that  a  commercial  partner- 
ship between  the  citizens  of  two  countries  was  dissolved  by 
the  breaking  out  of  war  between  them.  His  more  general 
statements,  therefore,  in  the  opinion,  like  the  repetition  of 
them  in  his  Commentaries,  have  not  the  weight  of  an  adjudi- 
cation. 

The  only  authorities,  English  or  American,  dted  by  Mr. 
Justice  Story  or  Chancellor  Kent,  which  afford  any  color  for 
extending  the  doctrine  beyond  trading  directly  or  indirectly 
with  the  enemy,  or  insurances  upon  or  licenses  for  such  trade, 
are  one  ancient  order  in  the  Black  Book  of  the  Admiralty,  two 
cases  in  the  Year  Books,  and  a  dictum  in  the  court  of  chan- 
cery. 

The  Black  Book  of  the  Admiralty  contains  a  direction  that 
''  inquisition  be  taken  of  all  those  who  intercommunicate  {enire 
camrawfieiU),  buy,  or  sell  with  any  of  the  enemies  of  our  lord 
the  king,  without  special  license  of  the  king,  or  of  his  ad- 
miral." It  might  well  be  doubted  whether  entre  communenti  in 
its  connection  with  buying  and  selling,  was  intended  to  in- 
clude anything  but  trading  or  commercial  intercourse.  But 
it  is  sufficient  to  observe  that,  as  that  great  legal  antiquary, 
John  Selden,  tells  us:  '^  The  book  itself  is  rather  a  monument 
of  antiquity,  yet  not  above  about  Henry  VI.,  than  of  au- 
thority, and  rather  as  a  purpose  of  what  was  in  some  fail- 
ing project,  than  ever  in  use  and  judgment  held  authentical. 
Most  of  it  is  against  both  the  now  received  and  former  prac- 
tice": Selden's  Notes  to  Fortescue,  c*  82;  3  Selden's  Works, 
1898. 

Chancellor  Kent  observes:  "  Brian,  J.,  is  made  to  say  in  19 
Edw.  IV.,  Bro.  Abr.,  tit  Denixen  et  Alien,  pi.  20,  that  an  obli- 
gation made  to  the  enemy  of  the  king  is  vdd."  *But  it  appears, 
both  in  the  original  Year  Book  of  19  Edw.  IV.,  6,  pi.  4,  and  in 
Chief  Justice  Brooke's  Abridgment,  that  the  obligation  sued  on 
was  made  in  the  third  year  of  the  king;  and  the  plea  was,  that 
the  plaintiff  was  bom  in  the  allegiance  of  the  king  of  Den* 
mark*  who  and  aU  his  subjects  had  been  enemiM  since  thi 
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eighth  year  of  the  king, — in  other  words,  not  that  the  plaintilT 
was  an  enemy  at  the  making  of  the  obligation,  bnt  only  at 
the  time  of  bringing  suit,  that  is  to  say,  an  ordinary  plea  of 
alien  enemy,  to  the  disability  of  the  plaintiflf,  and  not  to  the 
validity  of  the  contract;  the  dictum  of  Chief  Justice  Brian  was 
only  that  "  perhaps  the  obligation  would  be  void  against  the 
party,  bnt  the  king  should  have  it";  and  even  of  this,  Chief 
Justice  Brooke  added  in  the  place  cited,  and  also  in  pi.  16  of 
the  same  title,  qumre;  and  Chancellor  Kent,  himself,  when 
chief  justice  of  the  supreme  court  of  New  York,  said:  '^The 
doctrine  once  held  in  the  English  courts,  that  an  alien's  bond 
became  forfeited  by  the  war  (Year  Book,  19  Edw.  IV.,  pi.  6), 
would  not  now  be  endured.  The  plea  is  called  in  the  books  an 
odious  plea,  and  the  latter  cases  concur  in  tiie  opinion  that  the 
ancient  severities  of  war  have  been  greatiy  and  justly  softened 
by  modem  usages,  the  result  of  commerce  and  civilisation": 
Clarke  v.  3forey,  10  Johns.  71,  72.  The  authority  of  the  dic^ 
turn  as  evidence  of  the  law  of  nations  at  this  day  may  bo 
weighed  by  the  ruling  in  the  same  court  a  few  years  earlier 
(also  referred  to  by  Chancellor  Kent  in  Oriswold  v.  Wadding^ 
Um,  16  Id.  438),  that  ''  all  men  may  seize  such  goods  as  ene- 
mies of  the  king  bring  into  the  kingdom,  and  hold  the  gooda 
to  their  own  proper  use":  7  Edw.  IV.,  13,  14,  pi.  6;  Bro.  Abr., 
tit.  Property,  38.  It  is  hardly  necessary  to  remark  that,  by 
our  law,  enemies'  goods  on  land  within  our  territory  cannot  be 
seized  by  private  citizens  to  their  own  use,  nor  even  by  the 
government,  without  an  act  of  Congress:  Br%jiCf%  v.  United 
States,  8  Cranch,  110;  Alexander's  Cotton,  2  Wall.  404. 

In  Ex  parte  Boussmaker,  13  Yes.  71,  upon  an  application  by 
an  alien  enemy  to  prove  a  debt  in  bankruptcy.  Lord  Erskine 
did  say:  '*  If  this  had  been  a  debt  arising  from  a  contract  with 
an  alien  enemy,  it  could  not  possibly  stand;  for  the  contract 
would  be  void."  But  the  nature  of  the  debt  does  not  appear 
by  the  report;  and  this  dictum  was  whoUy  extrajudicial;  for 
the  contract  was  made  before  the  war,  and  tiie  debt  was  allowed 
to  be  proved,  reserving  the  dividend. 

The  continental  writers,  cited  by  Chancellor  Kent,  fall  far 
short  of  supporting  his  assertion  that  they  "  unitedly  prove 
that  all  private  communication  aod  commerce  with  an  enemy 
in  time  of  war  are  unlawful."  Judge  Story,  as  we  have  al- 
ready seen,  in  the  case  of  The  Julia,  1  Gall.  GOl,  acknowledged 
that  they  usually  confined  the  prohibition  to  commercial  inter* 
ooorse;  and  hardly  any  of  them,  even  as  quoted  by  Chancellor 
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Kent,  go  beyond  thai.  The  strongest,  according  to  his  state- 
ment, woald  appear  to  be  Orotius,  Cleirac,  and  Valin.  But 
Grotius,  in  the  phice  relied  on,  by  no  means  '^  says  expressly 
that  private  contracts  with  the  enemy  touching  private  actions 
and  things  are  unlawful,  and  controlled  by  the  duty  which  the 
citizen  owes  to  his  own  state."  At  the  utmost,  he  leaves  it  an 
open  question;  for  his  words  are:  '^  Sed  de  ipsorum  actionibus 
et  rebus  quaeri  potest,  quia  videmus  hsec  quoque  concedi  hosti- 
bus  non  posse  sine  aliquo  damno  partis;  unde  videri  possunt 
talia  pacta  illicita  cum  civibus  ob  jus  supereminens  civitatis  "; 
and  again:  "Lex  quidem  posset  adimere  subditis  aut  per- 
petuis  aut  temporariis  banc  potestatem;  sed  neque  lex  hoc 
semper  facit,  parcit  enim  civibus,^'  etc.:  De  Jure  Belli,  lib.  3, 
c.  23,  art.  5.  And  the  positions  of  Cleirac  and  Valin  are  ap- 
parently founded,  not  upon  the  general  law  of  nations,  but 
upon  particular  ordinances  of  France:  Cleirac,  197;  2  Valin, 
31,  253. 

On  the  other  hand,  in  the  case  of  Coolidge  v.  IngUsj  13  Mass. 
26,  which  was  an  action  on  a  promissory  note,  given  by  one 
American  citizen  to  another  in  consideration  of  the  sale  to  him 
of  a  British  license,  Mr.  Justice  Jackson,  delivering  the  unan* 
imous  judgment  of  this  court,  after  deliberate  advisement,  and 
speaking  of  the  argument  that  all  intercourse  with  an  enemy 
is  unlawful,  said:  "This  general  proposition  cannot  be  main* 
tained  in  the  unlimited  extent  to  which  it  has  been  carried  in 
the  argument  for  the  defendant.  Commercial  intercourse  be- 
tween two  nations  at  war  is  understood  to  be  prohibited.  This 
interdiction  applies,  in  general,  to  any  species  of  commerce  by 
which  the  enemy  may  be  benefited  at  the  expense  of  our  own 
country.  But  the  books  of  the  highest  authority  on  the  law 
of  nations,  and  the  usages  of  all  civilized  people  in  modem 
times,  abundantly  prove  that  intercourse  is  not  universally 
prohibited,  and  that  even  contracts  with  an  enemy  are  in  some 
cases  allowable."  And  after  carefully  examining  in  detail  the 
statements  of  the  text-writers,  expressing  the  belief  that  "  the 
prohibition  is  confined,  among  all  civilized- nations  in  modem 
times,  to  such  intercourse  as  is  commercial,"  and  '^  dismissing 
this  idea  of  something  mysteriously  obnoxious  and  criminal 
in  every  kind  of  intercourse  with  an  enemy,"  he  proceeds  to 
the  consideration  of  the  question  whether  the  contract  sued  on 
was  lawful,  and  arrives  at  the  result  that  it  was.  That  decis- 
ion was  indeed  overruled  by  the  supreme  court  of  the  United 
fitates  in  Patton  v.  Nicholson^  3  Wheat.  204,  on  the  ground 
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that  the  use  of  such  a  license  by  a  citizen  was  unlawful.  But 
this  only  shows  that  the  general  principle  was  misapplied  in 
Coolidge  v.  Ingleey  aupraj  not  that  it  was  unsound  or  inaccu- 
rately stated.  The  wrong  applicatioa  of  a  principle  does  not 
weaken  either  the  principle  itself  or  the  obligation  of  courts  to 
adhere  to  it:  Capen  y.  BarrawSy  1  Gray,  880.  That  a  citizen 
could  not,  consistently  with  a  state  of  hostility  and  with  his 
duty  to  his  own  country,  take  or  use  a  license  from  the  public 
oflScers  of  the  enemy,  does  not  affect  the  extent  of  the  right  of 
communication  or  contract  between  private  citizens.  Musson 
V.  FaleSy  16  Mass.  332,  was  a  case  of  trading  or  commercial  in- 
tercourse, which  was  held  not  to  be  so  unlawful  as  to  be  no 
foundation  for  an  action  at  law  by  a  party  who  did  not  know 
that  the  party  with  whom  he  dealt  was  an  enemy;  and  exhib- 
its no  intention  to  modify  the  statement  of  the  general  doc* 
trine  in  Coolidge  v.  IngUe^  supra. 

The  result  is,  that  the  law  of  nations  as  judicially  declared 
prohibits  all  intercourse  between  citizens  of  the  two  belliger- 
ents which  is  inconsistent  with  the  state  of  war  between  their 
countries,  and  that  this  includ.es  any  act  of  voluntary  submis- 
rion  to  the  enemy,  or  receiving  his  protection,  as  well  any 
act  or  contract  which  tends  to  increase  his  resources,  and 
every  kind  of  trading  or  commercial  dealing  or  intercourse, 
whether  by  transmission  of  money  or  goods  or  orders  for  the 
delivery  of  either,  between  the  two  countries,  directly  or  in- 
directly, or  through  the  intervention  of  third  persons  or  part- 
nerships, or  by  contracts  in  any  form  looking  to  or  involving 
such  transmission,  or  by  insurances  upon  trade  with  or  by  the 
enemy.  Beyond  the  principle  of  these  cases,  the  prohibition 
has  not  been  carried  by  judicial  decision.  The  more  sweep- 
ing statements  in  the  text-books  are  taken  from  the  dicta 
which  we  have  already  examined,  and  in  none  of  them  is  any 
other  example  given  than  those  just  mentioned.  At  this  age  of 
the  world,  when  all  the  tendencies  of  the  law  of  nations  are  to 
exempt  individuals  and  private  contracts  from  injury  or  re- 
straint in  consequence  of  war  between  their  governments,  we 
are  not  disposed  to  declare  such  contracts  unlawful  as  have 
not  been  heretofore  adjudged  to  be  inconsistent  with  a  state  of 
war. 

The  trading  or  transmission  of  property  or  money  which 
is  prohibited  by  international  law  is  from  or  to  one  of  the 
countries  at  war.  An  alien  enemy  residing  in  this  country 
may  contract  and  sue  like  a  citizen:  2  Kent's  Com.  63.    When 
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a  creditor,  although  a  subject  of  the  enemy,  remaina  in  the 
country  of  the  debtor,  or  has  a  known  agent  there  authorised 
to  receive  the  amount  of  the  debt  throughout  the  war,  pay- 
ment there  to  such  creditor  or  his  agent  can  in  no  respect  be 
construed  into  a  violation  of  the  duties  imposed  by  a  state  of 
war  upon  the  debtor;  it  is  not  made  to  an  enemy  in  oonlem- 
plation  of  international  or  municipal  law;  and  it  is  no  ob- 
jection that  the  agent  may  possibly  remit  the  money  to  his 
principal  in  the  enemy's  country;  if  he  should  do  ao,  the 
offense  would  be  imputable  to  him,  and  not  to  the  persoa  pay- 
ing him  the  money:  Conn  v.  Pennj  Pet.  C.  C.  496;  Denni$Um 
r.  Imbriey  3  Wash.  C.  C.  896;  Ward  v.  SmUhj  7  WaU.  447; 
Buchanan  v.  Ciftrry,  19  Johns.  137  [10  Am.  Dec.  200].  The 
same  reasons  cover  an  agreement  made  in  the  enemy's  terri- 
tory to  pay  money  there  out  of  funds  accruing  th^e,  and  not 
agreed  to  be  transmitted  from  within  our  own  territory;  fior, 
as  was  said  by  the  supreme  court  of  New  York  in  the  case 
last  cited:  '^Tbe  rule  is  founded  in  public  policy  which  forbids, 
during  war,  that  money  or  other  resources  shall  be  trans- 
ferred so  as  to  aid  or  strengthen  our  enemies.  The  crime  con- 
sists in  exporting  the  money  or  property,  or  placing  it  in  the 
power  of  the  enemy." 

Public  international  law  being  the  rule  which  governs  the 
intercourse  of  one  nation  and  its  subjects  with  other  nati(KkS 
and  their  subjects  is  ordinarily  limited,  so  feur  as  rights  of 
property  and  contracts  are  concerned,  to  movable,  or  in  the 
phrase  of  the  common  law,  personal,  property,  which  is  in  its 
nature  capable  of  being  carried  or  transmitted  from  one  coun- 
try to  the  other,  and  does  not  usually  touch  private  interests 
in  immovable  property  or  real  estate;  although  any  govern- 
ment may  doubtless  by  express  law  or  edict  appropriate  or 
confiscate  for  its  own  benefit  the  use,  the  profits,  or  even  the 
title  of  land  within  its  own  territory  or  occupation  belonging 
to  the  subjects  of  the  enemy:  3  Phillimore's  International 
Law,  136,  731;  Reed  v.  Seedy  1  Munf.  619;  Smitii  v.  Ifary- 
Umd,  6  Cranch,  286;  Fairfax  v.  Hunter^  7  Id.  622,  623,  631; 
Union  Ins.  Co.  v.  United  StatsSj  6  Wall.  769.  The  title  of 
aliens  in  real  estate  is  usually  left  to  be  regulated  by  the  mu- 
nicipal law,  and  under  our  system  of  government,  by  the  laws 
of  the  several  states,  except  so  far  as  controlled  by  treaties 
with  foreign  powers:  Chirac  v.  Chirac^  2  Wheat  268;  Sprait 
V.  apraU^  1  Pet  843;  8.  C,  4  Id.  893;  Bonaparte  v.  Comdm 
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arid  Amboy  R.  £.  Co.,  Bald.  206;  Montgomery  ▼.  Donofi,  7  N.  H. 
475;  2  Kent's  Com.  70,  71, 

By  the  common  law,  as  declared  by  the  American  ooarts, 
an  alien  may  take  land  by  purchase,  either  by  grant  or  by  de- 
vise, and  hold  or  convey  the  title,  or  in  time  of  peace  recover 
it  by  snit,  subject  in  eiUier  case  to  be  divested  by  inquest  of 
office:  Fairfax  v.  HwUerj  7  Cranch,  603;  Craig  v.  Radford^  8 
Wheat.  594;  Doe  v.  ScherUm,  11  Id.  832;  Sheaffe  v.  CfNeUy  1 
Mass.  256;  Foz  y.  SwUhael,  12  Id.  143;  Wilbur  v.  Tobey,  16 
Pick.  179,  180;  Waugh  v.  BOey,  8  Met.  290;  2  Kent's  Com.  61. 
It  would  seem  to  be  a  necessary  corollary  from  this,  and  such 
is  the  better  opinion,  that  he  may,  unless  restrained  by  the 
statute,  take  and  hold  a  lease  of  real  estate,  at  least  until 
office  found:  Co.  Lit.  2  b,  and  Hargrave's  notes;  2  Kent's  Com. 
61,  62. 

In  regard  to  real  estate,  there  is  no  difference  between  an 
alien  friend  and  an  alien  enemy,  except  that  the  latter  cannot 
maintain  an  action  to  recover  it  while  the  war  lasts,  and  that  it 
may  be  confiscated  by  an  extraordinary  act  of  the  government. 
In  the  great  case  of  Hwiter  v.  Fairfax,  1  Munf.  218,  aiki  7 
Cranch,  608,  better  known  as  Martin  v.  Hwnlery  1  Wheat.  304^ 
the  highest  courts  of  Virginia  and  of  the  United  States,  though 
they  differed  upon  the  questions  whether  the  latter  had  juris- 
diction of  the  case,  and  whether  there  had  been  proceedings 
equivalent  to  an  inquest  of  office,  were  in  accord  upon  this 
point;  and  it  was  admitted  in  the  court  of  appeals  of  Virginia, 
and  adjudged  by  the  supreme  court  of  the  United  States,  that 
a  British  subject,  being  an  alien  enemy,  could  take  lands  by 
devise  from  a  citizen  during  the  Revolutionary  War.  In  the 
court  of  appeals.  Judge  Fleming  said:  ''  I  believe  it  is  not  or 
ought  not  to  be  controverted  at  this  day,  that  an  alien  may 
take  land  within  the  commonwealth  by  purchase  as  well  by 
devise  as  by  grant  or  other  conveyance,  and  hold  the  same 
until  something  further  be  done  to  divest  him  of  his  right,  to 
wit,  office  found":  Hunter  v.  Fairfax,  1  Munf.  233.  And 
Judge  Roane  said:  ^'The  right  of  the  commonwealth  to  lands 
puchased  by  an  alien  is  an  ordinary  right  derived  from  the 
common  law.    It  exists  at  all  times.    It  is  independent  of  and 

does  not  arise  out  of  a  state  of  war It  results  from  a 

mere  municipal  regulation.  It  accrues,  not  because  the  per* 
sou  purchasing  is  an  enemy,  but  because  he  is  an  alien.  It  ii 
not  a  right  painted  against  the  subjects  of  a  particular  powei 
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with  whom  we  may  chance  to  be  at  war,  bat  agamst  the  sub- 
jects of  all  foreign  nations  whatsoever  ":  Id.  226,  618. 

Mr.  Justice  Story,  in  delivering  the  opinion  of  the  majority 
of  the  supreme  court  of  the  United  States,  stated  the  law  upon 
this  point  thus:  "  It  is  clear,  by  the  common  law,  that  an 
alien  can  take  lands  by  purchase,  though  not  by  descent;  or 
in  other  words,  he  cannot  take  by  the  act  of  law,  but  he  may 
by  the  act  of  the  party.  This  principle  has  been  settled  in 
the  Year  Books,  and  has  been  uniformly  recognized  as  sound 
law  from  that  time.  Nor  is  there  any  distinction,  whether 
the  purchase  be  by  grant  or  devise.  In  either  case,  the  estate 
vests  in  the  alien,  not  for  his  own  benefit,  but  for  the  benefit 
of  the  state;  or,  in  the  language  of  the  ancient  law,  the  alien 
has  the  capacity  to  take,  but  not  to  hold,  lands,  and  they  may 
be  seized  into  the  hands  of  the  sovereign.  But  until  the  lands 
are  so  seized,  the  alien  has  complete  dominion  over  the  same. 
....  We  do  not  find  that,  in  respect  to  these  general  rights 
and  disabilities,  there  is  any  admitted  difference  between 
alien  friends  and  alien  enemies.  During  the  war,  the  prop- 
erty of  alien  enemies  is  subject  to  confiscation  jure  beUiy  and 
their  civil  capacity  to  sue  is  suspended.  But  as  to  capacity 
to  purchase,  no  case  has  been  cited  in  which  it  has  been  de- 
nied  Indeed,  the  common  law,  in  these  particulars, 

seems  to  coincide  with  the  ju8  gentium":  Hunter  v.  Fairfax^  7 
Cranch,  619,  620.  Mr.  Justice  Johnson  agreed  with  the  rest 
of  the  court  upon  this  question,  and  said:  "  The  disability  of 
an  alien  to  hold  real  estate  is  the  result  of  a  general  principle 
of  the  common  law,  and  was  in  no  wise  attached  to  the  indi- 
vidual on  account  of  his  conduct  in  the  revolutionary  strug- 
gle": Id.  628  et  seq.  And  the  doctrine  that  an  alien  enemy 
might  acquire  title  in  lands  by  purchase  during  the  war  was 
again  distinctly  recognized  and  afiirmed  in  Craig  v.  Radfwdj 
8  Wheat.  594.  See  also  Jackson  v.  Clarke^  8  Id.  1,  and  note; 
Stephen  v.  Swann,  9  Leigh,  414,  416;  Yeo  v.  Mercereau^  18 
N.  J.  L.  397. 

In  a  civil  war,  it  is  well  settled  that  the  sovereign  has  bel- 
ligerent as  well  as  sovereign  rights  against  his  rebel  subjects, 
and  may  exercise  either  at  his  discretion:  Rose  v.  Himely^  4 
Cranch,  272;  The  Amy  Warwick^  2  Sprague,  123;  S.  C,  and 
other  prize  cases,  2  Black,  635;  Alexander's  Cotton^  2  Wall. 
419.  The  act  of  Congress  and  the  proclamations  of  the  Presi- 
dent upon  which  the  defendant  relies  in  this  case  are  in  terms 
limited  to  the  prohibition  of  commercial  intercourse  and  the 
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conreyance  or  tranBmission  of  goods  and  merchandise  between 
the  territories  occupied  by  the  two  belligerents;  and  thus 
clearly  manifest  the  intention  of  the  government,  in  accord- 
ance with  what  we  have  seen  to  be  the  general  law  of  nations, 
that  commercial  intercourse,  and  commercial  intercourse  only, 
should  be  prohibited.  They  clearly  do  not  extend  to  agree- 
ments made  in  the  enemy's  territory  between  two  persons 
being  there,  for  the  leasing  of  real  estate  therein,  the  payment 
of  the  rent  there  out  of  the  products  of  the  land,  or  the  deliv- 
ery of  and  payment  for  personal  property  already  upon  the 
demised  premises,  and  to  be  used  thereon.  The  scope  and 
meaning  of  the  words  may  be  illustrated  by  referring  to  the 
equivalent  words  in.  that  article  of  the  constitution  which  con- 
fers upon  Congress  "  power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,"  which  describe,  as 
Chief  Justice  Marshall  says,  ^'  the  commercial  intercourse  be- 
tween nations  and  parts  of  nations,  in  all  its  branches,"  and 
"  every  species  of  commercial  intercourse  between  the  United 
States  and  foreign  nations":  Oibbons  v.  Ogden^  9  Wheat.  190, 
193.  No  one  would  contend  that  Congress,  under  the  power 
to  regulate  commerce,  could  legislate  about  conveyances  or 
leases  of  land,  or  the  transfer  of  money  or  personal  property 
within  a  state. 

The  lease  now  in  question  was  made  within  the  rebel  terri- 
tory, where  both  parties  were  at  the  time,  and  would  seem  to 
have  contemplated  the  continued  residence  of  the  lessee  upon 
the  demised  premises  throughout  the  term;  the  rent  was  in 
part  paid  on  tiie  spot,  and  the  residue,  now  sued  for,  was  to  be 
paid  out  of  the  produce  of  the  land;  and  the  com,  the  value 
of  which  is  sought  to  be  recovered  in  this  action,  was  delivered 
and  used  thereon.  No  agreement  appears  to  have  been  made 
as  part  of  or  contemporaneously  with  the  lease  that  the  cotton 
crop  should  be  transported,  or  the  rent  sent  back,  across  the 
line  been  the  belligerents;  and  no  contract  or  communication 
appears  to  have  been  made  across  that  line  relating  to  the 
lease,  the  delivery  of  possession  of  the  premises,  or  of  the  com, 
or  the  payment  of  the  rent  of  the  one  or  the  value  of  the  other. 
The  subsequent  forwarding  of  the  cotton  by  the  defendant's 
son  from  Mississippi  to  Massachusetts  may  have  been  unlaw- 
ful; but  that  cannot  affect  the  validity  of  the  agreements  con- 
tained in  the  lease.  Neither  of  these  agreements  involved  or 
contemplated  the  transmission  of  money  or  property,  or  other 
eommunication,  between  the  enemy's  territory  and  our  own« 
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We  an  therefore  unmnimooely  of  opinion  that  thej  did  not 
eontra^Boe  the  lawof  nationa,  or  the  public  acta  of  the  gorem- 
ment,evenif  the  plantatioowaawithhi  the  enemy's  linea;  and 
that  the  plaintiff,  upon  the  ease  reported,  is  entitied  to  recover 
the  unpaid  rent  and  the  yalne  of  the  com. 

We  need  not,  therefore,  consider  the  questions  argued  at  the 
bar  upon  the  eflR^ct  of  the  military  occupation  of  a  portian  of 
the  state  of  Mississippi  by  the  national  forces,  or  of  the  lioeoae 
to  the  plaintiff  from  the  military  commander. 

Judgment  Ibr  the  plaintiff;  case  referred  to  an 
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PbOPLB  V.   GlOOTT. 

rU  iSlCBMAM,  9BiLj 

luonoKS.  —  Eaoeption  of  illegal  Totea  at  an  deotloii  does  not  aflbel  iti 
▼aliditj,  iinlw  it  ia  ahown  that  their  reception  affeoted  the  resolti 

BuunuHS.  — Mliere  it  is  ahown  that  unqnalified  peraona  voted  at  an  elee- 
tioiiy  thia  wiU  not  be  allowed  to  change  the  reault^  uileaa  it  ia  ahown  for 
whom  they  Toted. 

QuALXFDa>  YoTm  cannot  bk  Ck>MPBLLiD  TO  Tbstiit  lOB  Whom  Hi 
YoTKDw  <u>r  een  thia  fact  be  proved  by  other  teatimony.  How  an  eleo* 
tor  may  have  voted  ia,  under  the  conatitation  and  the  law,  a  hat  which 
no  man  haa  a  right  to  leam  till  the  elaetor  himaalf  nay  chooee  to  make 
Itpablia 

fuoow  OF  Ck>FTKiiTS  ov  VoTKB^  Bazxot.  — Ko  evidonoe  can  be  received  to 
cstaUidi  for  whom  an  elector  voted,  nnleaa  by  hia  own  oonaent,  aa  by 
openly  exhibiting  hia  ticket  before  voting  it.  Evidence  of  the  external 
appearance  of  the  ticket  ia  inoompetenty  where  there  are  aweial  namea 
«B  the  ticket,  and  ''aplit "  tioketa  h«vo  been  pdkd;  nor  can  knowMge 
■oirepUiionaly  obtained  be  given  in  evidence,  aa  by  looking  over  the 
Toter'a  ahoolder  while  he  waa  preparing  hia  ticket,  or  ahowing  it  to  a 
friend.  So^  if  the  inapector  ahoald  read  it  in  violation  of  law.  Kor  are 
the  voter'a  dedaratioiia  of  the  contenta  of  hia  ballot  admiaaible,  aa  by 
the  very  apirit  of  the  ayatem  of  voting  by  aeoret  ballot  the  legal  right  of 
deceiTmg  othera  aa  to  hia  vote  ia  implied. 

Wbiu  It  has  bxeh  Shown  that  Onb  Who  Votid  was  not  Legally 
Qualified  nor  entitled  to  vote,  he  ia  no  longer  entitled  to  the  privilege 
of  having  the  aecrecy  of  hia  ballot  protected,  and  ita  contenta  may  be 
ahown  by  proper  evidence,  bat  where  hia  qnalificationa  are  in  dinpata^ 
he  eaimot  be  oompeUed  to  diaoloae  hia  vote. 

WniB    THERE    ABE    MOBB    BaLLOTB    FoITND    IN    BoX    THAN    THBBB    ABE 

Names  on  Poll  Lut,  and  the  inapectora  fail  to  draw  from  the  box  the 
txcav  before  canvaaaing  the  votea,  anch  extra  ballota  ahoald,  on  a  trial 
if  tke  matter,  be  ao  apportioned  tl»t  each  candidate  ahall  have  dednoted 

Ml 
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a  share  of  them  proportioned  aocording  to  the  whole  number  ni  ToUe 
reoeived  by  him. 

Rbitlt  of  ELXonoiT  warn  bb  DwrEBMnrwD  Solxlt  bt  Ballots  Rbcbitxd 
AoooRDiNO  TO  Law;  and  where  the  election  prooeedinga  are  not  irr^a- 
Ur,  and  the  law  hae  been  complied  with  in  correcting  the  liato  and  pre- 
ferring the  ballots,  the  means  of  determining  the  remit  must  be  in  the 
main  arithmetical. 

BucnoM  Rbturni  of  Ihspbotobs  is  pRigUMiTiva  Pboof  of  RssuliT  of 
ELBonoHl  if  the  law  has  been  complied  with,  and  can  only  be  rebattad 
by  a  new  count  upon  a  l^gal  investigation.  But  where  the  inspaetors 
before  making  the  count  left  the  ballots  exposed  and  unguarded  in  tio- 
lation  of  the  statutiBy  there  is  not  the  same  certainty  of  their  correetneea 
which  the  law  would  have  otherwise  presumed;  and  it  is  for  the  jury  to 
find  as  matter  of  &tct»  whether  the  count  was  correct^  or  whether  the 
inspector's  returns  were  correct. 

Ublbss  Votbr  Pastbb  Slip  on  his  Tigkbt,  so  as  to  show  beyond  question 
for  whom  he  voted  for  a  particular  office^  it  cannot  be  counted. 

Whbbb  Sup  n  so  Pastbd  as  to  Snow  upon  Facb  of  Ballot  two  dia- 
tinct  names  for  the  same  office,  the  ballot  can  be  counted  for  neither; 
but  if  the  name  is  so  placed  above  the  name  of  another  candidate  for  the 
same  office  as  to  partially  obliterate  it»  it  may  be  counted  for  the  can- 
didate whose  name  is  on  the  slip. 

Dbsobiption  of  Otfiob  in  Ballot  nbbd  onlt  bb  Such  as  to  Lbavb  No 
Doubt  of  what  was  meant.  Omitting  the  word  "  for  "  before  the  name 
of  the  office  is  immateriaL 

Ballots  Coittainino  onlt  Initials  of  Oandidatb's  Chbistian  Namb 
cannot  be  counted  for  him,  nor  can  one  which  contains  only  a  portion 
of  his  surname,  unless  such  portion  is  idem  mrnasM  with  the  whole.  It  is 
fatal  to  the  ballot  to  leave  out  a  syllable  from  any  material  portion  of 
the  name. 

The  opinion  states  the  case. 

Maynardf  Meddaugh^  and  A.  Pondy  for  the  relator. 

T.  Romeyn  and  O.  V.  N,  Lothrapy  for  the  respondent. 

By  Court,  Campbell,  J.  The  jury  sworn  to  try  this  cause 
have  found  a  verdict  that  defendant  received  the  greatest 
number  of  votes  for  the  office  of  sheriff  of  Wayne  County.  A 
motion  is  now  made  for  a  new  trial,  based  on  legal  rulings 
complained  of,  and  on  the  ground  that  the  verdict  was  against 
evidence. 

The  chief  controversy  upon  the  trial,  as  well  as  on  this  mo- 
tion, has  arisen  out  of  the  alleged  reception  on  either  side  of 
votes  from  unqualified  persons.  These  voters  are  alleged  to 
have  been  disqualified  respectively  by  nonage,  non-residence, 
or  mental  incapacity.  Other  controversies  also  arise,  which 
will  be  referred  to  in  their  place. 

The  first  inquiry  therefore  is,  whether  an  election  can  be 
defeated  as  to  any  candidate  by  showing  him  to  have  received 
illegal  votes. 
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The  aathorities  upon  election  questions  are  in  this  comitry 
neither  numerous  nor  satisfactory.  In  England,  where  rotes 
are  given  viva  vocCj  it  is  always  easy  to  determine  how  any 
voter  has  given  his  voice.  And  in  some  states  of  the  Union  a 
system  seems  to  prevail  of  numbering  each  ballot  as  given, 
and  also  numbering  the  voter's  name  on  the  poll  list,  so  as  to 
furnish  means  of  verification  when  necessary.  It  has  always 
been  held,  tind  is  not  disputed,  that  illegal  votes  do  not  avoid 
an  election,  unless  it  can  be  shown  that  their  reception  affects 
the  result.  And  where  the  illegality  consists  in  the  casting 
of  votes  by  persons  unqualified,  unless  it  is  shown  for  whom 
they  voted,  it  cannot  be  allowed  to  change  the  result. 

The  question  of  the  power  of  courts  to  inquire  into  the  ac- 
tion of  the  authorities  in  receiving  or  rejecting  votes  is  there- 
fore  very  closely  connected  with  the  power  of  inquiring  what 
persons  were  voted  for  by  those  whose  qualifications  are  de- 
nied. It  is  argued  for  the  relator  that  neither  of  these  inquiries 
can  be  made. 

No  use  can  fairly  be  made,  in  such  a  controversy  as  the 
present,  of  decisions  or  practice  arising  out  of  any  system  of 
open  voting.  The  ballot  system  was  designed  to  prevent  such 
publicity,  and  not  to  encourage  it.  And  the  course  adopted 
by  legislative  bodies  cannot  be  regarded  as  a  safe  guide  for 
courts  of  justice.  There  is  little  uniformity  in  it,  and  much 
of  it  is  based  on  English  precedents  belonging  to  a  different 
practice.  The  view  taken  of  contested  elections  by  these  pop- 
ular bodies  is  not  always  accurate  or  consistent  with  any  settled 
principles. 

There  is  no  case,  so  far  as  I  have  been  able  to  discover, 
under  any  system  of  voting  by  closed  ballot,  which  has  held 
that  any  account  could  be  taken  of  rejected  votes  in  a  suit  to 
try  title  for  office.  The  statutes  here,  and  probably  elsewhere, 
require  the  election  to  be  made  out  by  the  votes  given.  But 
it  is  plain  enough  that  in  most  cases  it  would  be  quite  as  easy 
to  determine  for  whom  a  rejected  voter  would  have  voted  as 
for  whom  any  other  actually  did  vote.  In  many  cases  it 
would  be  easier,  because  the  vote  is  always  ready  and  ten- 
dered, with  better  opportunities  of  observation  than  are  given 
where  it  is  received  and  deposited.  But  the  element  of  uncer- 
tainty has  been  regarded  as  sufficient  to  cause  the  rejection  of 
any  such  inquiry,  and  in  most  cases,  probably,  it  would  not 
be  admissible  under  the  statutes.  But  the  policy  which  leads 
to  this  result  must  have  some  bearing  upon  the  construction 
of  the  whole  system. 
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So  far  as  I  have  been  able  to  disoover  by  means  of  the  some- 
what imperfect  indexes  on  this  head,  there  is  but  one  case  in 
which  the  decision  has  tamed  upon  the  propriety  of  allowing 
inquiry  into  the  qnalifications  of  voters,  and  the  identiRcatioa 
of  their  tickets  when  claimed  to  be  disqualified.  That  case 
was  the  case  of  People  v.  Pease,  27  N.  Y.  45  [84  Am.  Dec.  242]. 
In  the  supreme  court,  the  judges,  although  arriving  at  a  gen- 
eral result,  were  equally  divided  on  this  point.  Tn  the  court 
of  appeals,  the  judges  elected  to  that  tribunal  were  also  equally 
divided,  and  a  majority  of  the  supreme  court  judges  belonging 
to  it  by  rotation  turned  the  scale,  and  decided  that  the  inquiry 
was  proper.  The  decision  was  based  chiefly  upon  English 
authorities,  the  previous  New  York  decisions  having  turned 
principally  on  other  errors,  which  rest  upon  somewhat  diflerent 
grounds. 

New  York,  so  far  as  may  be  inferred  firom  the  absence  of 
decisions  elsewhere,  seems  until  recently  to  have  been  the 
only  state  preserving  the  ballot  system  in  which  the  right  to 
office  by  election  is  open  to  examination  on  the  merits  to  any 
considerable  extent.  The  courts  of  that  state  have  gone  fur- 
ther  than  any  others  in  opening  the  door  to  parol  proof  Some 
of  the  western  states  have,  upon  the  authority  of  the  New 
York  cases,  permitted  some  of  these  matters  to  be  litigated, 
but  they  are  not  in  any  majority.  And  it  is  quite  manifest 
that  the  decisions  have  not  in  general  acted  upon  any  careful 
consideration  of  the  important  questions  of  public  policy 
underlying  the  ballot  system,  which  are  so  forcibly  explained 
by  Denio,  C.  J.,  in  his  opinion  in  People  v.  Pease,  supra.  And 
it  is  a  little  remarkable  that  in  New  York,  while  so  many 
doors  have  been  opened  by  the  decisions,  the  law  requires  all 
the  ballots,  except  a  single  specimen  of  each  kind,  to  be  de- 
stroyed, thus  leaving  the  number  of  votes  of  each  kind,  in  all 
cases,  to  be  determined  by  the  inspectors,  and  rendering  any 
correction  impossible.  I  think  the  Weight  of  reasoning  is  in 
favor  of  the  view  of  Judge  Denio,  that  no  inquiry  can  be  made 
into  the  legality  of  votes  actually  deposited  by  a  voter  upon 
any  ground  of  personal  right  as  an  elector. 

The  reasons  why  such  an  inquiry  should  be  prevented  do 
not  necessarily  rest  on  any  assumption  that  the  inspectors  act 
throughout  judicially,  although  under  our  registration  system 
that  objection  has  a  force  which  would  not  otherwise  be  bo 
obvious.  Neither  do  they  rest  in  any  degree  upon  the  assump- 
tion that  one  rule  or  another  is  most  likely  to  induce  peijuiy, 
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as  verj  hastily  intimated  in  People  v.  Fergueonj  8  Cow.  102. 
Bat  a  very  strong  ground  for  them  is  fonnd  in  the  fact  that 
our  whole  ballot  frystem  is  based  upon  the  idea  that  unless  in- 
violable secreoy  is  preserved  concerning  every  voter's  action, 
there  can  be  no  safety  against  those  personal  or  political  in- 
fluences which  destroy  individual  freedom  of  choice. 

It  is  altogether  idle  to  expect  that  there  can  be  any  such 
protection  where  the  voter  is  only  allowed  to  withhold  his  own 
oath  concerning  the  ticket  he  has  voted,  while  any  other  pry- 
ing meddler  can  be  permitted  in  a  court  of  justice  to  guess 
under  oath  at  its  contents.  If  the  law  could  permit  an  inquiry 
at  all,  there  is  no  reason  whatever  for  preventing  an  inquiry 
from  the  voter  himself,  who  alone  can  actually  know  how  he 
voted,  and  who  can  suffer  no  more  by  being  compelled  to  an- 
swer than  by  having  the  fact  established  otherwise.  The  rea- 
son why  the  ballot  is  made  obligatory  by  our  constitution  is  to 
secure  every  one  the  right  of  preventing  any  one  else  from 
knowing  how  he  voted,  and  there  is  no  propriety  in  any  rule 
which  renders  such  a  safeguard  valueless. 

It  has  always  been  the  case  that  the  rules  of  evidence  have, 
on  grounds  of  public  policy,  excluded  proof  tending  to  explain 
how  individuals  have  acted  in  positions  where  secrecy  was  de- 
signed for  their  protection  or  that  of  the  public.  No  grand  juror 
could  be  permitted  to  disclose  as  a  witness  the  ballots  given  by 
himself  or  others  ujwn  investigations  of  crime;  informers  can- 
not be  compelled  to  disclose  to  whom  they  have  given  their  in- 
!brmation,  and  many  official  facts  are  denied  publicity.  In  all 
of  these  cases  the  rule  is  not  confined  to  one  person  any  more 
than  to  another,  for  public  policy  is  against  publication  from 
any  source.  And  if,  as  is  clear,  a  man  is  entitled  to  keep  his 
vote  secret,  it  is  difficult  to  see  how  any  testimoay  whatever 
can  be  allowed,  from  any  source,  to  identify  and  explain  it. 

The  statutes  contain  some  provisions  bearing  upon  these 
topics  with  considerable  force.  By  section  47  of  the  Compiled 
Laws,  every  voter  is  compelled  to  deliver  his  ballot  folded,  and 
by  section  62  the  inspector  is  prohibited  from  either  opening 
or  permitting  it  to  be  opened. 

The  devices  adopted  for  creating  different  appearances  in 
the  ballots  of  different  parties  are  such  palpable  evasions  of 
the  spirit  of  the  law  as  to  go  very  far  towards  destroying  the 
immunity  of  the  voter,  and  in  some  states  it  has  been  found 
desirable  to  attempt,  by  statute,  the  prevention  of  such  tricks; 
but  the  difficulty  (rf  doing  this  effectually  is  exemplified  in 
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People  V.  KUduffy  15  III.  492  [60  Am.  Dec.  769],  where  the  evi- 
dence Beems  to  have  shown  that  a  uniform  variation  may  be 
entirely  accidental.  Unless  some  such  difference  exists,  it 
would  be  idle  to  attempt  any  proof  how  a  person  voted,  and  it 
would  be  better  to  do  away  at  once  with  the  whole  ballot, 
than  to  have  legal  tribunals  give  any  aid  or  countenance  to 
indirect  violations  of  its  security.  And  the  evidence  received 
in  the  present  case  exemplifies  the  impropriety  of  such  inves- 
tigations. Id  some  instances  at  least,  the  only  proof  that  a 
voter,  complained  off  as  illegal,  cast  his  ballot  for  one  or  the 
other  of  these  candidates  was,  that  he  voted  a  ticket  externally 
appearing  to  belong  to  one  of  two  political  parties,  and  con- 
taining names  of  both  state  and  county  officers.  To  allow 
such  proof  to  be  received  in  favor  of  or  against  any  particular 
candidate  on  the  ticket,  is  to  allow  very  remote  circumstances 
indeed  to  assume  the  name  of  evidence.  And  the  necessity 
for  resorting  to  such  out-of-the-way  proo&  only  puts  in  a 
clearer  light  the  impropriety  and  illegality  of  entering  upon 
any  such  inquiry,  when  the  law  sedulously  destroys  the  only 
real  proofs,  and  will  not  tolerate  a  resort  to  them.  And  the 
whole  state  is  much  more  interested  than  any  single  citisen 
can  be  in  emancipating  elections  from  all  those  sinister  influ- 
ences which  have  so  great  a  tendency  to  coerce  or  deceive 
electors  into  becoming  the  mere  instruments  of  others. 

But  there  are  further  provisions  bearing  more  directly  on 
the  propriety  and  necessity  of  allowing  no  inquisition  into  in- 
dividual votes. 

County  officers  are  among  those  included  under  section  31 
of  the  Compiled  Laws,  which  declares  that  ''  the  persons  hav- 
ing the  greatest  number  of  votes  shall  be  deemed  to  have  been 
duly  elected."  The  law  does  not  confine  this  to  votes  cast  by 
authorized  voters,  and  can  only  be  applied  to  votes  cast  and 
recorded  in  the  manner  provided  by  law.  And  although  this 
section,  standing  alone,  might  be  open  to  construction,  yet, 
when  the  whole  law  is  taken  together,  there  are  provisions  not 
to  be  reconciled  with  any  rule  allowing  single  voters  and  their 
votes  to  be  made  the  subject  of  inquiry.  It  will  not  be  denied 
that  any  inquiry  into  the  legality  of  a  particular  voter's  quali- 
cations,  after  his  vote  has  been  cast,  is  of  a  strictly  judicial 
nature.  And  it  cannot  be  proper  or  legal  to  allow  such  an  in- 
quiry in  one  case  and  not  in  another.  But  it  will  be  found 
not  only  that  the  rejection  of  votes  from  the  count  is  required 
to  be  in  such  a  way  as  to  preclude  any  consideration  of  the 


Jan.  1868.]  People  v,  Cicott.  147 

person  giving  or  patting  them  in,  but  that  there  are  casei 
where  even  a  legal  inquiry  into  the  ballots  themselves  is  pre- 
vented. 

In  the  first  place,  when  two  or  more  ballots  are  so  folded 
together  as  to  present  the  appearance  of  one,  and  if  counted 
will  make  the  ballots  exceed  the  names  on  the  poll  list,  they 
are  to  be  destroyed:  Sec.  61.  And  whenever,  for  any  other 
reason,  the  number  of  ballots  found  in  the  box  exceeds  the 
number  of  names  on  the  corrected  poll  lists,  the  inspectors  are 
required  to  draw  out  and  destroy  unopened  a  number  equal  to 
the  excess:  Sec.  62.  This  is,  of  course,  upon  the  assumption 
that  the  excess  has  probably  been  caused  by  fraud,  and  as- 
sumes that  no  man's  vote  ought  to  be  counted  unless  the  testi- 
mony of  the  poll  lists  shows  that  he  actually  handed  in  his 
ballot. 

It  is  therefore  altogether  likely,  upon  any  theory  of  prob- 
abilities, that  in  drawing  out  these  extra  ballots  they  will 
really  be  ballots  lawfully  put  in,  and  this  probability  is  in  the 
ratio  furnished  by  a  comparison  of  numbers  between  lawful 
and  unlawful  votes.  In  other  words,  it  is  more  than  likely  to 
punish  the  Innocent  instead  of  the  guilty.  The  true  method 
of  arriving  at  the  truth  would  be  to  inquire  what  vote  each 
voter  in  the  list  actually  cast,  and  destroy  the  remainder. 
The  absurdity  of  this  process  upon  such  a  large  scale  is  such 
as  to  need  no  pointing  out.  But  unless  something  very  like  it 
is  done  in  such  a  case  as  the  present,  the  result  obtained  by 
any  partial  inquiry  will  be  no  better  than  guess-work.  Where 
votes  are  thrown  out,  no  one  can  tell  whether  the  illegal  voter, 
whose  vote  is  sought  to  be  assailed,  has  not  already  had  his 
vote  canceled.  The  adoption  of  the  principle  of  allotment  is 
the  most  sensible  and  practicable  measure  which  could  be  de- 
vised, and  I  cannot  conceive  how  it  can  be  improved  upon  by 
any  subsequent  search. 

But  when  the  inspectors  have  made  their  returns  to  the 
county  canvassers,  and  by  those  returns  a  tie  vote  appears 
between  two  or  more  candidates  who  are  highest  on  the  list, 
their  right  to  the  office  is  to  be  determined  by  lot,  and  the  per- 
son drawing  the  successful  slip  is  to  be  '*  deemed  legally  elected 
to  the  office  in  question  ":  Sees.  76, 132, 133.  In  case  the  state 
canvassers  (who  can  only  count  the  votes  certified  to  them) 
find  a  tie  vote,  the  legislature  have  power  to  choose  between 
the  candidates:  Const.,  art.  8,  sec.  5.  In  these  cases  there  can 
be  no  further  scrutiny,  and  in  the  case  of  state  officers,  if  such 
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«  flcratiny  were  had,  no  end  could  be  reached  within  any  rea* 
•onable  time,  and  there  would  be  a  practical  impossibility  in 
attempting  to  conduct  it  in  any  time  within  the  official  term, 
or  to  approach  accuracy  in  a  count  of  some  thousand  or  more 
of  ballot-boxes  before  a  jury.  Yet  state  officers  are  not  less 
important  to  the  private  elector,  and  of  course  are  not  to  the 
community  at  large,  than  local.  And  the  nearer  a  vote  ap- 
proaches a  tie,  the  more  likely  it  is  that  a  rigid  scrutiny  might 
change  its  character.  There  is  no  more  reason  for  preventing 
investigation  behind  the  ballots  in  the  one  case  than  in  the 
other. 

The  statute  also  takes  very  efficient  measures  to  prevent  any 
needless  litigation,  by  shutting  out  any  preliminary  resort  to 
the  means  of  information.  If  the  officers  do  their  duty,  no  one 
olse  can  ever  know  whether  their  count  is  correct  or  not  until 
a  suit  is  brought  and  issue  joined  upon  it.  The  ballots  are 
required  to  be  sealed  up,  and  not  opened  except  for  the  in- 
spection of  the  proper  authorities  in  case  of  a  contest:  Sec.  65. 
The  only  ballots  open  to  public  inspection  are  those  which  are 
rejected  upon  the  canvass  for  defects  apparent  on  their  face: 
Id.  These  ballots  are  not  sealed  up  with  the  rest,  but  are 
filed.  While,  therefore,  it  can  be  determined  by  inspection 
whether  votes  which  have  been  thrown  out  should  have  been 
oounted,  the  law  does  not  seem  to  favor  any  unnecessary  dis- 
turbance of  the  official  returns,  and  any  one  who  assumes  to 
^spute  an  election  is  compelled  to  bring  his  suit  before  he  can 
have  access  to  the  means  of  proof.  This  is  not  the  usual  course 
of  litigation,  and  the  rule  has  a  strong  bearing  upon  the  policy 
to  be  deduced  from  the  law. 

Under  our  statutes  there  is  no  general  provision  which 
makes  the  canvass  for  local  officers  conclusive  in  all  cases, 
«nd  therefore  the  rule  is  recognized  that  the  election  usually 
depends  upon  the  ballots,  and  not  upon  the  returns.  These 
being  written  and  certain,  the  result  of  a  recount  involves  no 
element  of  difficulty  or  ambiguity  beyond  the  risk  of  mis- 
takes in  counting  or  footing  up  numbers,  which  may  in  some 
respects  be  more  likely  in  examining  the  ballots  of  a  whole 
oounty  than  in  telling  ofT  those  of  a  town  or  ward,  but  which 
involves  no  great  time  or  serious  disadvantage.  But  the  in- 
troduction of  parol  evidence  concerning  single  voters  in  a 
considerable  district  can  rarely  reach  all  cases  of  illegality 
effectually,  and  must  so  multiply  the  issues  as  to  seriously 
complicate  the  inquiry.    And  when  we  consider  that  for  very 
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many  years  legislation  has  been  often  modified  for  the  very 
purpose  of  suppressing  illegal  voting,  and  when  we  know  that 
hundreds  of  elections  mnst  have  been  tnmed  by  the  ballots  of 
unqualified  voters,  the  absence  of  any  body  of  decisions  upon 
the  subject  is  very  strong  proof  that  inquiry  into  private  bal- 
lots is  felt  to  be  a  violation  of  the  constitutional  safeguard  on 
which  we  pride  ourselves,  as  distinguishing  our  elections  from 
those  which  we  are  wont  to  regard  as  conducted  on  unsafe 
principles. 

No  system  can  be  devised  which  will  prevent  all  illegal 
voting.  But  it  cannot  be  said  our  legislation  is  not  as  likelj 
to  shut  it  out  as  any  means  open  to  judicial  control  would 
be.  The  registration  law  forbids  the  board  firom  recording  any 
name  of  which  they  have  well-founded  doubts,  and  it  is  prac- 
tically impossible  for  any  stranger  to  succeed  in  defrauding 
the  law,  with  the  publicity  given  to  all  the  proceedings. 
Where  a  person  applies  for  registration  on  election  day,  the 
inspectors  act  upon  discretion,  and  are  not  compelled  to  ad- 
mit a  vote  unless  satisfied  of  its  legality.  The  challengers  on 
both  sides,  as  we  all  know,  canvass  every  district  beforehand, 
and  expect  to  challenge  every  one  who  is  not  known.  While 
the  inspectors  cannot  reject  a  registered  voter  who  takes  the 
proper  oath,  yet  the  means  of  previous  inquiry,  and  the  immi- 
nent risk  of  detection  and  punishment,  have  reduced  the 
dangers  of  illegal  voting  within  very  narrow  limits.  I  do  not 
see  how  the  law  could  go  further,  and  allow  a  scrutiny  of  * 
single  ballots,  without  violating  the  constitution,  and  I  fhink 
no  such  intention  is  fairly  deducible  from  any  of  our  statutes. 

I  am  therefore  of  opinion  that  the  election  must  be  deter- 
mined solely  by  the  ballots  received  according  to  law;  and 
that  where  the  election  proceedings  are  not  irregular,  and  the 
law  has  been  complied  with  in  correcting  the  lists  and  pre- 
serving the  ballots,  the  means  of  determining  the  result  must 
be  in  the  main  arithmetical.  The  present  case,  however,  pre- 
sents some  points  arising  out  of  an  excess  of  ballots  in  sofne? 
precincts,  an  alleged  failure  in  one  town  to  preserve  the  box 
in  security,  and  questions  concerning  the  propriety  of  count- 
ing some  slips  and  imperfect  tickets. 

The  most  important  inquiry  among  these  is,  what  effect  the 
excess  of  votes  over  the  names  of  voters  appearing  on  the  poll 
lists  has  upon  the  election  in  the  township  or  ward,  or  in  tbe^ 
county. 

This  can  only  be  determined   by  ascertaining  what  th* 
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statute  has  proyided  oonceming  the  oonclusiyeness  of  these 
lists. 

Under  the  registration  law,  the  inspectors  of  election  are 
required  to  keep  before  them  the  registered  list  of  voters,  and 
not  to  receive  the  vote  of  any  person  not  registered:  Laws 
1859,  p.  488.  This  renders  necessary  some  system  of  check- 
ing to  prevent  double  voting;  and  while  the  law  does  not  pre- 
scribe it,  the  evidence  shows  it  was  resorted  to  in  this,  ease, 
and  seems  to  be  a  practical  necessity.  Two  clerks  of  election 
are  also  to  be  appointed,  whose  duty  it  is  to  keep  separate  and 
independent  lists,  in  order  that  in  case  of  doubt  one  may  fur- 
nish the  means  of  correcting  the  other.  At  each  adjournment^ 
as  well  as  at  the  final  closing  of  the  polls,  these  lists  are  to  be 
compared,  and  any  mistakes  in  either  corrected  by  the  decisicKi 
of  the  board,  so  that  they  shall  be  made  to  agree  before  any 
further  business  is  done,  and  before  the  ballots  are  counted  or 
examined:  Comp.  Laws,  sees.  44,  53,  54,  59,  60. 

Before  the  election  commences,  the  ballot-box  is  to  be  thor- 
oughly examined,  to  be  sure  that  nothing  remains  in  it,  and 
precautions  are  provided  against  any  subsequent  xmauthorixed 
opening:  Sees.  51,  55,  56. 

When  the  poll  lists  are  made  to  correspond,  the  ballots  are 
to  be  counted  without  opening,  *' except  so  far  as  may  be  neces- 
sary to  ascertain  whether  each  ballot  is  single;  and  if  two 
or  more  ballots  shall  be  found  so  folded  together  as  to  present 
the  appearance  of  a  single  ballot,  they  shall  be  destroyed, 
when  the  number  of  ballots  shall  be  found  not  to  agree  with 
the  poll  lists,  as  provided  in  the  next  section."  This  directs 
that ''  if  the  ballots  in  the  box  shall  be  found  to  exceed  in 
number  the  whole  number  of  names  of  electors  on  the  poll 
lists,  they  shall  be  replaced  in  the  box,  and  one  of  the  inspec- 
tors shall  publicly  draw  out  and  destroy  so  many  ballots 
therefrom,  unopened,  as  shall  be  equal  to  such  excess  ":  Sees. 
61,  62. 

''The  ballots  and  poll  lists  agreeing,  or  being  made  to  agreOi 
the  board  shall  then  proceed  to  canvass  and  estimate  the  votes, 
and  they  shall  draw  up  a  statement  of  the  result,  and  cause  a 
duplicate  thereof  to  be  made,  which  statement  and  duplicate 
shall  be  certified  by  the  inspectors  to  be  correct,  and  shall  be 
subscribed  with  their  names  ":  Sec.  63. 

The  statute  contemplates  that  every  ballot  found  in  the  box 
in  excess  of  the  number  of  names  on  the  poll  lists  got  there 
by  fraud  or  accident,  and  does  not  represent  a  voter.    The 
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duty  of  the  inspectors  is  peremptory,  and  unless  they  perform 
it,  the  consequence  must  be  that  the  number  of  votes  which 
belong  to  each  candidate  out  of  the  only  ballots  which  the 
statute  regards  as  actually  delivered  in  must  remain  in  uncer- 
tainty.    And  inasmuch  as  no  one  can  be  considered  elected 
who  cannot  be  shown  to  have  received  a  plurality  of  the  stat- 
utory ballots,  and  as  votes  in  excess  of  the  poll  lists  cannot  be 
counted  in  favor  of  any  one,  and  no  process  exists  whereby  it 
ean  be  known  for  whom  the  fictitious  tickets  were  intended, 
this  uncertainty  may  lead  to  the  most  serious  results.    Vari- 
ous theories  have  been  suggested  as  to  the  influence  such 
excess  should  have  upon  the  election.    One  is,  that  it  invali- 
dates every  election  in  which  the  vote  of  the  precinct  is  to  be 
counted.     Another  is,  that  it  annuls  the  vote  of  the  precinct 
in  which  it  occurs.    And  a  third  is,  that  it  only  affects  such 
elections  as  would  be  turned  one  way  or  the  other  by  counting 
the  excessive  votes  in  fSEtvor  of  one  or  another  candidate.    There 
is  no  good  reason  for  holding  elections  void  for  such  excess, 
where  it  cannot  affect  the  result    No  voters  who  have  honestly 
voted  ought  to  lose  their  ballots,  unless  it  is  impossible  to  gi^e 
them  effect.    And  where  there  is  such  a  plurality  in  favor  of 
any  candidate  that  he  could  afford  to  allow  these  doubtful 
votes  to  his  adversary,  and  still  be  in  advance  of  him,  there  is 
no  difficulty  in  perceiving  that  he  must  have  been  voted  for 
by  a  plurality  of  all  who  cast  their  ballots,  and  his  election 
should  be  established.     But  where  the  plurality  is  so  small 
that  the  excess  would  turn  the  scale  if  allowed  to  the  opposing 
party,  it  cannot  be  shown  that  either  has  a  majority,  because 
no  one  can  tell  what  ballots  were  improperly  introduced,  and 
therefore  it  cannot  be  determined  who  would  have  been  bene- 
fited by  their  exclusion.    An  election  cannot  be  allowed  by 
law  to  depend  on  an  uncertainty.    The  majority  must  be  sus- 
ceptible of  proof. 

There  is  no  room  in  such  a  case  for  the  application  of  proba- 
bilities, for  there  is  nothing  whatever  on  which  to  base  them. 
In  Suue  of  Ohio  v.  Ritt,  7  Am.  Law  Reg.  88,  and  in  Penn.  Dist. 
Elect.y  2  Pars.  Gas.  633,  an  unauthorized  closing  of  the  polls 
was  held  to  avoid  an  election;  and  in  Locust  Ward  Case^  4 
Pa.  L.  J.  841,  it  was  held  that  if  polls  were  kept  open  too 
long,  and  the  votes  cast  during  the  excessive  period  were 
^Ough  to  have  possibly  changed  the  result,  the  election  must 
&il,  because  no  inquiry  could  be  allowed  into  the  individual 
TOtes. 
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If,  in  the  present  case,  any  such  uncertainty  exists,  the  elec- 
tion must  be  deemed  to  have  miscarried,  and  must  hare  the 
same  result  as  if  there  had  been  no  election.  As  the  case  was 
presented  on  the  trial,  this  consequence  would  follow.  In  the 
sixth  ward,  it  appears  by  the  count  that  nine  votes  were  found 
in  excess  of  the  poll  lists.  In  the  seventh  ward  there  were 
seven.  Thus,  as  now  appearing,  there  are  sixteen  votes  which 
cannot  be  counted;  and  this  number  would,  as  the  case  now 
stands,  turn  the  election.  But  as  upon  a  new  trial  it  is  im- 
possible for  us  to  determine  how  the  facts  may  appear,  it  wiU 
become  necessary  to  consider  some  further  questions  which 
will  then  be  presented. 

In  the  town  of  Dearborn,  the  comparison  of  ballots  upon 
the  trial  showed  a  different  result  from  the  original  return  of 
the  inspectors.  Instead  of  sealing  up  the  ballots,  as  required 
by  law  (sec.  65),  they  were  thrown  back,  open,  into  the  box, 
which  was  also  left  unguarded  except  by  an  ordinary  lock. 
The  court  charged  the  jury  that,  inasmuch  as  the  ballots  had 
not  been  preserved  in  the  manner  required  by  law,  there  was 
not  the  same  certainty  of  their  correctness  which  the  law 
would  have  otherwise  presumed,  and  it  was,  therefore,  left  to 
them,  as  a  matter  of  fact,  whether  they  would  rely  on  the 
count  or  on  the  inspectors'  return  as  most  reliable.  This 
course  was  the  proper  one  under  the  circumstances.  The 
original  count  by  the  inspectors  is  open  and  public,  and  made 
in  the  performance  of  a  sworn  duty.  It  furnishes  presump- 
tive evidence,  until  rebutted  by  a  new  count  upon  a  legal  in- 
vestigation. The  sealing  and  securing  of  the  ballots  is  deemed 
essential  by  the  statute  to  prevent  fraud;  and  while  we  held^ 
in  People  v.  Sacketty  14  Mich.  320,  that  such  a  neglect  would 
not  avoid  an  election,  yet  it  throws  enough  suspicion  upon  it 
to  render  it  subject  to  a  close  scrutiny,  and  the  jury  must^ 
therefore,  determine  the  matter.  In  regard  to  the  slips,  con- 
cerning which  a  controversy  has  arisen,  I  think  that  unless  a 
person  has  so  pasted  on  his  slip  as  to  show  beyond  questioD 
for  whom  his  vote  is  cast  for  a  particular  office,  it  cannot  be 
counted.  Where  it  is  so  placed  as  to  show  upon  the  face  of 
the  ballot  two  distinct  names  for  the  same  office,  it  comes,  I 
think,  within  the  express  provision  of  the  statute  concerning 
double  votes,  which  can  seldom  be  given  except  by  this  mode: 
Sec.  48.  But  if  the  name  is  placed  above  the  name  of  another 
candidate  for  the  same  office,  so  as  to  partially  obliterate  it^ 
I  think  that  would  be  sufficient  to  show  an  intent  to  vote 


Jan.  1868.]  Pboplb  v.  Cicott.  153 

against  the  one  and  for  the  other.  And  the  omission  of  the 
word  "  for  "  before  the  office  cannot  be  material,  as  the  de- 
scription of  the  office,  even  in  an  abbreviated  form,  if  un- 
equiyoeal,  must  be  held  sufficient:  People  ▼.  Maiteeonj  17  IlL 
167.  Upon  this  principle,  the  slip  in  Monguagon  should  not 
be  counted,  but  if  found  attached  to  the  edge  of  a  ballot,  would 
make  it  bad  for  duplicity.  So  slips  containing  only  certain 
parts  of  a  surname  should,  in  like  manner,  not  be  counted  as 
if  they  had  been  perfect.  The  voter's  intention  must  be  ex- 
pressed in  &yor  of  some  one,  and  half  or  two  thirds  of  a  name 
cannot,  unless  idem  «onafw,  represent  the  whole. 

But  a  more  important  inquiry  arises  concerning  the  allow- 
ance of  teetimony  to  show  that  votes  cast  for  B.  V.  Cicott^ 
B.  B.  Cicott,  and  G.  0.  Williams  were  designed  for  Bdward  V. 
Cicott  and  Gurdon  0.  Williams.  It  was  held  by  this  court 
in  People  ▼.  TUdale^  1  Doug.  (Mich.)  69,  that  votes  cast  for 
persons  by  their  initials  could  not  be  counted  as  if  giving  the 
foil  name.  In  People  v.  HiggvMy  3  Mich.  233,  a  similar  ruling 
was  made.  Between  those  decisions,  the  election  laws  were 
twice  reviBed,  and  no  change  was  made  on  this  subject  The 
law  has  been  acquiesced  in.  In  New  York,  the  acquiescence 
of  the  l^islature  in  the  opposite  rule  was  considerably  relied 
on  in  Peopie  v.  Cook,  8  N.  Y.  67  [69  Am.  Dec.  461].  This 
would  seem  to  render  it  improper  to  disturb  the  rule  unless 
upon  the  most  urgent  grounds,  and  unless  it  is  one  leading  to 
very  bad  consequences.  It  is  not  claimed  that  the  inspectors 
or  canvassers  can  make  any  inquiry  into  the  identity  of  initials 
with  full  names.  If  this  is  done  at  all,  it  must  be  done  in 
courts.  The  effect  of  such  a  doctrine  would  be  that  the  state- 
ments and  canvass  which  the  law  designs  shall  be  the  evi- 
dence of  aU  elections,  except  where  there  has  been  some 
blunder  or  fraud  on  the  part  of  the  inspectors,  may  be 
changed  by  means  not  in  the  power  of  those  officers,  who 
would  be  compelled  to  put  a  man  in  office,  and  who  would  be 
gailty  of  a  crime  in  deliberately  refusing  to  do  it,  and  yet  he 
would  be  liable  to  ouster  by  ballots  which  they  could  not 
count  I  cannot  conceive  it  possible  that  the  law  can  con- 
template a  case  where  a  person  cannot  lawfully  obtain  the 
evidence  of  title  to  office  except  by  litigation.  The  statements 
of  every  board  of  inspectors  and  canvassers  are  required  to 
give  tho  names  of  all  candidates,  "written  out  in  words  at 
length  ":  Seo.  64.  In  tie  votes,  and  in  oases  where  votes  are 
oanvassed  by  state  canvassers,  these  are  conclusive,  as  already 
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fihowQ.  In  registering  voters,  their  christian  names  are  re- 
quired to  be  given  in  full:  Laws  1859,  p.  483.  And  in  the 
way  in  which  our  elections  are  conducted,  a  person  cannot, 
without  the  grossest  carelessness,  fail  to  be  informed  of  the  ihll 
name  of  each  candidate. 

In  popular  business  transactions,  the  use  of  initials,  or  even 
of  a  surname  alone,  may  suffice,  because  evidence  is  easily 
found  to  prove  identity  by  various  means.  And  had  the  elec- 
tion law  not  designed  to  make  the  ballot  the  final  test  of  the 
elector's  will,  such  looseness  would  not  be  so  material.  But  in 
solemn  legal  proceedings  in  courts  of  justice,  it  has  always 
been  customary  to  use  the  full  name,  and  the  reasons  for  re- 
quiring it  in  elections  are  quite  as  forcible.  The  elector's  own 
oath,  which  is  the  best  means  of  explanation,  cannot  be 
required,  nor,  in  my  judgment,  permitted.  The  doctrine 
allowing  names  to  be  made  out  from  initials  has,  in  New 
York,  been  supplemented  by  allowing  the  names  actually 
given  to  be  contradicted:  People  v.  Cook,  9upra.  This  doctrine 
was  connected  originally  with  its  necessary  supplement,  that 
the  voter  could  swear  to  his  intention.  But  this  is  now  repu- 
diated: People  V.  Saxton,  22  N.  Y.  309  [78  Am.  Dec.  191];  Peo- 
ple V.  Pease,  27  Id.  45,  85  [84  Am.  Dec.  242].  The  New  York 
decisions  are  the  sole  foundation  for  those  in  Wisconsin,  which 
accept  the  rule  but  deny  the  right  of  proof  by  the  intention  of 
the  voter  himself.  On  the  other  hand,  it  was  held  in  Ohio 
that  when  the  legislature  held  an  election,  and  the  journal  of 
one  house  described  the  candidate  as  '*  Lemuel,"  and  that  of 
the  other  as  ^'  Samuel,"  no  evidence  could  be  received  to  iden- 
tify them:  State  v.  Mqffitt,  5  Ohio,  358.  So  when  Abel  C. 
Dinslow  was,  in  Maine,  declared  elected,  and  no  such  person 
eould  be  found,  it  was  held  that  Abel  E.  Dinslow  could  not 
receive  the  office:  Opinion  of  Judges,  38  Me.  597. 

The  election  laws  contain  so  many  evidences  of  a  design  to 
require  great  accuracy  in  all  proceedings  that  it  would  not,  I 
think,  carry  out  public  policy  to  recede  from  the  rules  for- 
merly held  by  this  court  until  the  legislature  see  fit  to  open 
the  door.  Thus  far  there  has  been  great  solicitude  to  prevent 
uncertainties  and  frauds.  Until  the  inspectors  or  canvassers 
are  permitted  to  inquire  into  identity,  I  can  see  no  propriety 
in  permitting  such  inquiries  by  courts.  An  investigation  into 
the  systems  of  the  various  states  shows  a  general  disinclinatioo 
to  allow  offices  to  be  subject  at  all  to  judicial  inquiry.    It  oer- 
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tainlj  is  not  desirable  to  furnish  any  more  room  for  parol 
evidence  than  is  absolutely  unavoidable. 
I  think  the  ballots  with  initials  cannot  be  allowed. 


Mb.  Justicx  Chbistianct  also  filed  an  opinion,  concurred  In  by  Justice 
Graves,  in  which  he  concurred  with  Justice  Campbell  in  the  views  he  had 
expressed  as  to  the  steps  and  the  mode  in  which  the  intention  of  the  voter 
must  be  thereby  expressed.     He  alao  agreed  that  the  discrepancy  between 
tba  inspectors'  certificate  and  the  recount  of  the  votes  in  Dearborn  was 
properly  left  to  the  jury,  in  view  of  the  exposed  condition  in  which  the  bal- 
lots had  been  left.    With  reference  to  those  ballots  in  which  the  christian 
names  of  the  candidates  were  expressed  only  by  initials,  he  also  concurred,  as 
the  rule  to  that  effect  had  previously  been  settled.     He  observes,  however, 
that  had  the  question  been  an  open  one,  he  would  have  been  inclined  to  hold 
that,  upon  principle,  extrinsic  evidence  might  be  given  to  show  for  whom  the 
vote  was  intended.    He  also  ooncurre4  in  holding  that  it  would  be  utterly 
useless  to  inquire  into  the  qualifications  of  voters,  when  the  nature  ot  their 
votes  could  not  be  asoertained,  and  he  also  agreed  that  no  qualified  elector 
could  be  compelled  to  disclose  how  he  had  voted.    But  he  says  that  he  can- 
not go  to  the  extent  of  holding  that  no  inquiry  is  admissible  in  any  case  into 
the  qualification  of  voters  or  the  nature  of  the  vote  given.    That  person  only 
is  elected  who  has  received  the  highest  number  of  votes  cast  by  legally  quali- 
fied voters,  and  he  has  a  constitutional  right  to  the  office;  and  if  no  inquiry 
can  be  had  into  the  qualification  of  any  voter,  here  is  a  constitutional  right 
depending  upon  a  mode  of  trial  (the  decision  of  a  board  of  inspectors,  possess- 
ing only  ministerial  powers)  unknown  to  the  constitution.     "I  doubt  the 
competency  of  the  legislature,  should  they  attempt  it,  which  I  think  they 
have  not,  to  make  the  decision  of  inspectors  or  canvassers  final  under  our 
constitution,*'  he  remarks.     But,  he  continues,  the  extent  of  the  inquiry 
into  the  qualifications  of  voters,  and  how  they  voted,  may  be,  and  he  thinks 
has  been,  limited  by  other  provisions  of  the  constitution,  snd  particularly  by 
that  part  requiring  all  votes  to  be  by  ballot.    The  object  of  requiring  all 
votes  to  be  by  ballot  is  too  plain  to  be  misunderstood.     "It  was  to  secure  the 
entire  independence  of  the  electors,  to  enable  them  to  vote  according  to  their 
own  individual  convictions  of  right  and  duty,  without  fear  of  giving  offense 
or  exciting  the  hostility  of  others.     And  with  this  view  the  right  is  secured 
|o  every  voter  of  concealing  from  all  others,  or  from  such  of  them  as  he  may 
choose,  the  nature  of  his  vote,  or  for  what  person  or  party  he  may  have  voted. 
This  important  object,  vital  as  I  think  it  is  in  our  system  of  government^ 
Would  be  substantially  defeated  if  the  voter  could  be  compelled  to  disclose, 
even  in  a  court  of  justice,  how  he  has  voted.     The  constitution,  and  our 
statutes  which  have  followed  out  its  spirit,  have  thrown  over  the  voter  an 
impenetrable  shield,  under  which  he  may  keep  the  secret  of  his  vote  until  he 
shall  see  fit  to  disclose  it.    The  statute  has  taken  pains  to  guard  this  secret 
from  the  piying  curiosity  of  others  at  the  polls,  when  from  the  necessity  of 
the  case  the  oatside  of  ^e  ballot  must  be  seen.    The  ticket  is  required  to 
be  handed  to  the  inspector,  folded,  end  the  inspector  is  required  to  deposit  it 
in  the  box  without  opening  or  permitting  it  to  be  opened.    And  it  would 
effeetoatty  defeat  the  object  of  this  statute  if  any  evidence  were  allowed  to  be 
given  of  the  appearance  of  the  outside  of  the  ballot,  when  thus  folded,  for  the 
pupots  of  raising  aa  inference  how  the  elector  voted.    But  there  is  still 
■Bother  objeotion  to  this  spedes  of  evidence.    The  fact  that  the  ticket  had 
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the  ftppeusnoe  of  a  Demoormtb  or  BepaUioui  ticket  does  not^  when  eo  iiiuij 
candidates  are  voted  for  on  the  same  ticket^  eren  tend  to  aliow  that  the  eleo- 
tor  voted  for  any  particalar  candidate^  eepecially  as  it  appean  that  great 
numbers  of  the  tickets  on  both  sides  were  *' split  tickets,"  having  slips  with 
the  names  of  candidates  of  the  opposing  party  from  that  indicated  by  the 
outside  of  the  ticket. 

How  an  elector  may  have  voted  is,  under  the  ooostitation  and  the  law,  a 
fact  which  no  man  has  a  right  to  leam,  in  this  or  any  other  manner,  nntil  tiie 
elector  himself  may  choose  to  make  it  puUic    No  man  can  acquire  the  ri^il 
to  disclose  it  without  his  consent;  and  least  of  all  can  any  Imowledge  anr- 
reptitionsly  obtained  be  given  in  evidence;  as,  by  looking  over  the  votsr^a 
shoulder  when  he  is  preparing  his  ticket,  or  showing  it  to  a  friend;  or  by  an 
Inspector,  in  violation  of  the  statute,  receiving  a  ticket  unfolded  and  reading 
its  contents,  as  in  the  case  of  Cabot.    It  must  also  be  borne  in  mind  thai^  by 
the  very  spirit  of  the  system  of  voting  by  secret  ballot,  the  legal  right  of  de- 
ceiving others  as  to  the  vote  is  implied;  and  therefore,  as  well  as  because  it 
would  be  mere  hearsay,  his  mere  confession  or  admission  to  another  peraoii 
must  be  incompetent  evidence."    But  this  privilege  of  secrecy  is  a  pereonal 
one,  which  the  elector  may  waive;  as,  by  his  vdnntary  testimony  in  courts  or 
by  publicly  exhibiting  his  ballot  before  ^-lepositing  it.    While  it  eeldom  be* 
comes  important  to  determine  how  a  qualified  elector  voted,  since  his  vote  is 
legal,  and  must  be  counted  anyhow,  still  it  may  be  necessary;  as,  where  he  had 
neglected  to  register,  as  required  by  the  statute.    "Hie  question  of  privilege 
becomes  much  more  important  when  applied  to  the  case  of  a  voter  whoae 
qualifications  are  denied.    It  is  dear  that  this  privilege  of  secrecy  is  given 
only  to  those  who  are  recognized  by  the  constitution  as  electors.    And  when* 
ever  the  person  who  has  voted  admits  that  he  was  not  oonstituticnally  quali- 
fied, or  the  fact  clearly  appears,  so  that  it  no  longer  remains  as  a  question  for 
the  jury,  he  can  claim  no  protection  from  this  privilege.    But  when  his  quali- 
fication is  a  disputed  question  of  fact,  which  is  to  be  determined  by  the  jury 
in  rendering  their  verdict,  he  cannot  be  compelled  to  disclose  his  vote."* 
Upon  the  question  of  what  disposition  was  to  be  made  of  the  ballot  from  til* 
two  precincts  where  the  returns  showed  there  was  more  ballots  cast  than  tiie 
poll  list  called  for,  he  said  that  the  whole  court  was  agreed  that  for  tins  ex- 
cess the  whole  vote  of  these  precincts  was  not  to  be  rejected.    But  I  cannot 
concur  with  my  brother  Campbell  that  because  this  excess  is  gieatei'  than 
the  majority  for  either  candidate  for  sheriff,  the  whole  excess  must  in  e£fi)et 
be  doubled  by  deducting  the  full  number  from  the  vote  of  each.    It  was  the 
duty  of  the  inspectors,  under  the  statute  (Comp.  Laws,  sees.  61,  62),  to  have 
discovered  this  excess  before  canvassing  the  votes  or  opening  the  ballots,  and 
they  were  required  to  draw  out  from  the  box  a  number  of  ballots  unopened 
equal  to  the  excess.    This  provision  of  the  statute  evidentiy  proceeds  upon 
the  doctrine  of  the  calculation  of  chances,  — the  probability  that  the  ballots 
drawn  out  will  be  apportioned  among  the  respective  parties  and  candidates, 
substantially  according  to  their  respective  numbers  of  votes.    The  duty  hav- 
ing been  neglected  by  the  inspectors,  it  devolves,  I  think,  upon  the  oourt,  in  a 
trial  of  the  right  to  an  office  under  this  section,  to  apply  to  this  excess  of 
votes  substantially  the  same  rule  as  that  prescribed  for  the  inspectors;  in 
other  words,  a  rule  which  will  distribute  this  excess  among  the  opposing  can- 
didates with  the  same  degree  of  certainty,  and  in  the  like  proportion,  which 
the  rule  prescribed  by  the  statute  was  calculated  to  produce." 

Mr.  Justice  Codey  also  delivered  an  opinion,  in  which  he  agreed  witii  his 
brother  jujitices  as  to  the  inadmissibility  of  evidence  to  show  the  nature  ol 
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anelectar'klMllofc  ia«ay  OMe  where  it  is  not  first  ■hown  thai  hewiiyed  his  oon* 
stitntionitl  privilege  of  secraoy.    He  says  that  he  regrets  that  the  conrt  are  dts- 
poeed  to  still  fbliow  the  case  of  People  v.  Tinadakj  1  Dong.  (Mich.)  69,  although 
tiiey  are  of  the  opimon  that  it  is  ansoand  in  principle.    The  case  haa  no  sap- 
port  either  in  the  aathorities  or  the  analogies  of  the  law,  and  has  been  f ol* 
lowed  by  no  court  outside  the  state.    While  that  case  lays  down  a  role  easy 
of  application,  it  does  not  seem  to  him  snfficient  reason  for  retaining  an  nn* 
aoond  role  that  it  is  impartial  in  its  infliction  of  injustice.    He  then  proceeds 
to  Tazy  forcibly  reason  that  while  the  application  of  this  rale  may  be  impar- 
tisl  in  its  effect  npon  political  parties,  it  inflicts  irremediable  injury  upon 
individuals;  tiiat  a  man  is  often  better  known  by  his  initials  than  by  his 
christian  name,  and  that  a  ballot  thus  writlcn  is  as  certain  as  in  many  other 
cases  whore  it  is  counted.    After  pointing  out  such  cases,  he  continues:  "  Hie 
nle  therefore  rejects  a  certain  class  of  ballots  on  reasons  which  apply  with 
at  least  equal  force  to  others  which  are  admitted.    And  its  indefensible  char- 
acter is  still  more  apparent  when  we  consider  that  abbreviated  ballots  are 
received,  as  well  as  those  which  are  misspelled;  so  tiiat  a  vote  for  EcL 
Sekut  wonld  be  counted,  though  the  Ed.  is  an  abbreviation  for  seversl  other 
names  besides  Edward,  and  no  one  wonld  suppose  that  by  this  name  the 
person  intended  was  as  distinctly  pointed  out  as  if  the  nsme  had  been  writ- 
ten as  it  commonly  is  in  business  transactions.    The  true  rule  upon  this  sub- 
ject I  eoneeive  to  be  tlus:  Evidence  of  such  facts  as  may  be  called  the 
eireamstances  surrounding  the  election,  — such  as,  who  were  the  candidates 
brought  forward  by  the  nominating  conventions;  whether  other  persons  re- 
sided in  the  district  from  which  the  office  was  to  be  filled,  and  if  so,  whether 
they  were  eligible  to  the  office  and  were  publicly  named  for  it,  and  the  like,  — 
is  slwaya  admissible  for  the  purpose  of  aiding  in  the  application  of  any  ballot 
which  has  been  cast;  and  where  the  intent  of  the  voter  aa  expressed  by  his 
ballot^  when  considered  in  the  light  of  such  surrounding  circumstances,  is 
■ot  donbtfuly  the  ballot  should  be  counted  and  allowed  for  the  person  in- 
tended."   Upon  the  question  of  inquiring  into  the  qualifications  of  those  who 
voted,  ho  says  that  he  ooncuis  with  the  majority,  but  solely  on  the  ground 
that  he  thinks  it  more  importsnt  that  a  rule  should  be  laid  down,  than  that  it 
should  bo  one  way  or  the  other.    He  concludes  by  concurring  with  Justices 
CSizistianoy  and  Graves  as  to  the  proper  disposition  to  be  made  of  the  excess 
of  votes  in  the  two  precincts  above  referred  to.     He  said  that  the  canvassers 
clearly  had  no  ri^t  to  reject  the  returns  from  these  two  wards  for  this  irreg- 
vlarity.     Their  dnties  are  purely  "t^''^V^"*^'i  and  they  are  to  receive  the  re- 
turns, when  legslly  presented  to  them  aa  correct,  to  deolare  the  result  as 
shown  1^  them,  and  not  to  inquire  into  or  settle  any  question  which  lies 
bask  of  tiiem,  or  affects  the  result.    The  statute  does  not  contemplate  that 
there  is  neeesearijy  fraud  because  there  are  more  bsllots  than  the  poll  lists 
esll  for;  the  latter  may  be  wrong.    But  the  poll  list  is  most  likely  to  be  cor- 
rect, and  must  govern.    But  in  case  of  an  excess,  the  entire  vote  is  not  to  be 
rejected,  and  qualified  vofcsn  thus  disfranchised.    The  statute  adopts  a  rule 
whudi  will  operate  as  justly  between  the  parties  as  is  possible  under  the  cir- 
ouastanoes.     "Thai  rule  is  based  upon  the  doctrine  of  probabilities.    It 
dtrects  the  drawing  from  the  box  of  a  number  equal  to  the  surplus  found 
there,  and  the  equalization  of  the  count  of  the  bos  and  the  listo  in  that 
nede."     He  eooclndes  his  opmioa  by  aiguing  the  propriety  of  the  rule 
adopted  by  the  majority. 

SLMRnun. — Those  topioB  of  the  law  relating  to  eleotions  which  were  dis« 
in  the  principal  case  will  be  found  to  have  been  relsned  to  or  disi 
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enaaed  id  PreUfmam  ▼.  Supervisora  etc,  71  Am.  Dee.  290;  LouMOb  He  12.  A 
Co,  ▼.  ChwOjf  Court,  62  Id.  424;  PtopXe  ▼.  Cock,  60  Id.  451;  Paopb  ▼.  Vam 
ClexK,  53  Id.  69;  People  ▼.  iTt/dtff,  60  Id.  769;  Eadley  ▼.  C£^  ^  Albaa^.  88 
Id.  412;  Pwpfe  y.  Peaee,  84  Id.  2^  and  notea. 

Uax  OF  Initials  nr  Ballot:  See  Peopts  ▼.  Higg/bnt,  61  Am.  Deo.  401,  and 

note. 

WmDtn  VoTKB  NiQLiOTiD  TO  Stbixb  out  Kami  of  one  candidato  after 
liATing  written  tlie  name  of  another  oppoeite,  tbe  latter  will  prerail.  as  being 
the  higheat  evidenee  of  the  ▼oter'a  intention:  People  ▼.  ScaUm,  78  Id.  191, 
and  note. 

Thb  PBiNdPAL  OAsn  haa  been  nnmerooalj  oited  aa  foUowa:  The  nnswtm 
dedarationa  of  a  yoter  are  not  competent  eWdenoe  to  pro^e  how  in  fact  be 
▼oted:  Beard&lowfi^  ▼.  VirgMok,  76  DL  34-46.  In  the  abeenoe  of  other  proo( 
the  official  declaration  of  tiie  reanlt  made  <m  election  day  ia  the  only  evidence  of 
the  vote  npon  r^giater:  Keder  v.  Rdbertnn,  27  Mich.  130.  A  voter  cannot  be 
compelled  to  diadoae  the  contenta  of  hia  ballot^  or  bow  he  voted:  People  v. 
HurUmt,  24  Id.  44-77.  It  ia  cited  arguendo  in  EMnxugh  v.  OcoU,  33  Id. 
241-248,  and  Beynolde  v.  State,  61  Ind.  392-409.  In  Clarh  v.  Board  ^  &> 
amman,  126  Biaaa.  282;  it  waa  held,  citing  the  principal  caae,  that  a  board  of 
examinera,  being  a  purely  miniaterial  body,  were  not  qualified  te  count 
for  a  candidate  the  initiala  of  whoae  chriatian  name  only  were  given. 
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PftooT  OF  JuDOMXHT.  — Final  entry  npon  the  record,  witiiont  ahowing  any 
of  the  previona  filea  or  proceedinga  on  which  it  ahonld  have  been  baaed, 
IS  inanfficient  proof  of  a  judgment.  No  judgment  can  be  lawfully  given 
until  a  anit  haa  been  commenced,  and  the  defendant  brought  in,  and  a 
trial  or  default  has  been  had.  The  jnriadiction  of  the  court  mnat  appear 
in  aome  way,  and  no  preaumption  can  arise  from  an  entry  of  judgment 
which  haa  no  previoua  atepa  to  warrant  or  explain  it. 

To  Pbovb  JuDaxBNT,  No  Formal  Judoxxht  Rioobd  is  NnoBaART,  aa 
required  by  the  old  practice,  but  the  preliminary  atepa  leading  np  to  the 
entoy  may  be  shown  by  other  evidence. 

BXBMPTIONS.  — Property,  to  be  exempt  from  executioo,  need  not  be  eaaen- 
tially  requisite  to  the  carrying  on  of  the  buaineaa  in  which  tbe  debtor  ia 
principally  engaged,  nor  be  abaolutely  neceaaaiy.  It  ia  enough  that  it 
is  actually  used  in  that  business,  and  ia  oonveniant  and  reaaonably 
adapted  to  that  uae. 

BxncFTiONs— Two  Oocupatiovs.  — Where  a  debtor  irho  haa  been  engaged 
in  two  occupationB  claima  artidea  aa  exempt^  as  having  been  uaed  to 
enable  him  to  carry  on  hia  buaineaa,  they  must  be  anch  aa  were  uaed  in 
the  buaineaa  in  which  he  waa  principally  engaged;  but  where  they  were 
auch  aa  were  used  in  both  occupationa,  Uiey  are  also  exempt. 

BzocpTiONS.  — The  amount  of  time  which  a  debtor  devotee  to  hia  bnainesa 
ia  immaterial  ia  determiuing  whether  he  is  entitled  to  claim  property  aa 
exempt  from  execution,  aa  having  been  uaed  in  that  ooonpation.  It  ia 
anfficient  that  he  waa  engaged  in  that  buaineaa. 
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BXEMFTiOHa — BugiHMS  OT  Dkbiok. — Where  defendaati  iHio  had  haea  a 
merchant^  quit  bosixieM,  and  engaged  in  eettling  up  hia  old  matten,  end 
doing  a  tmall  amoont  of  farming,  and  used  a  horse  and  wagon  in  driTing 
aboat  in  this  settlement  business  and  in  his  farming,  the  hone  and 
wagon  are  exempt  as  being  used  in  either  of  said  oocnpatioos. 

BBPLEvm  against  the  sheriff  to  recoyer  personal  propertf 
taken  under  executiony  and  claimed  as  exempt. 

Henry  C.  BriggSj  for  the  plaintiff  in  error. 

Stvartj  Edwardsy  and  May^  for  the  defendant  in  error. 

By  Court,  Campbell,  J.  Plaintiff  replevied  certain  property 
firom  defendant,  who  sought,  as  sheriff,  to  justify  under  a  judg- 
ment  and  execution  levied  against  bim.  To  prove  the  judg- 
ment, defendant  introduced  only  the  final  entry  upon  the 
record,  without  showing  any  of  the  previous  files  or  proceed- 
ings on  which  it  should  have  been  based,  and  the  court  held 
this  sufficient  proof.  This  was  clearly  erroneous.  No  judg- 
ment can  be  lawfully  given  by  any  court  until  a  suit  has  been 
commenced,  and  the  defendants  have  been  brought  in,  and  a 
trial  or  default  has  been  had.  Our  practice  allows  all  of  these 
steps  to  be  shown  without  making  up  any  formal  judgment 
record,  as  required  by  the  old  practice.  But  no  judgment  can 
stand  until  the  jurisdiction  of  the  court  appears  in  some  way; 
and  no  presumption  can  arise  firom  an  entry  which  has  no 
previous  steps  to  explain  or  warrant  it.  The  judgment  may 
have  been  valid,  but  that  fact  was  not  shown.  There  must^ 
therefore,  be  a  new  trial.  And  inasmuch  as  upon  such  trial 
it  is  probable  the  defect  in  proof  may  be  supplied,  it  becomes 
necessary  to  consider  the  rulings  concerning  exemption  from 
execution  upon  which  the  verdict  below  was  made  to  depend. 

There  was  evidence  tending  to  show  that  the  plaintiff,  after 
being  several  years  engaged  in  mercantile  business,  had  given 
it  up,  without  entering  upon  any  other  engrossing  occupation, 
and  was  chiefly  engaged  in  settling  up  his  old  matters,  and 
doing  a  small  amount  of  farming  and  improvement.  The 
horse  and  wagon  taken  were  used  by  him  in  doing  his  settle- 
ment business,  which  required  some  traveling  about,  and  also 
in  his  home  occupations. 

The  court  charged  the  jury  that  plaintiff  must  satisfy  them 
that  the  property  was  '^  essentially  requisite  to  the  carrying  on 
the  business  in  which  the  plaintiff  was  principally  engaged"; 
that "  the  plaintiff  must  show  affirmatively  that  he  was  en- 
gaged in  some  legitimate  business  demanding  the  whole  or  the 
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major  port  of  his  time  and  effort,  and  that  in  the  proeecufioD 
of  such  business  the  property  claimed  to  be  exempt  was  not 
only  convenient,  but  necessary."  The  remainder  of  the  charge 
on  this  point  was  substantially  an  amplification  of  this  idea. 
The  exemption  in  the  statute  is  of  property  "  to  enable  any 
person  to  carry  on  the  profession,  trade,  occupation,  or  busineas 
ia  which  he  is  wholly  or  principally  engaged." 

It  is  a  somewhat  too  narrow  construction  of  this  statute  to 
confine  it  to  articles  absolutely  necessary  to  carrying  on  buai- 
ness.  It  can  rarely  happen  that  ordinary  business  may  not 
be  carried  on  by  various  means,  while  it  may  be  done  more 
thoroughly  or  conyeniently  by  articles  which  may  nevertheless 
be  dispensed  with  if  not  attainable.  It  was  not,  we  think,  the 
design  of  the  statute  to  be  overnice  or  technical  in  this  re- 
gard. Abuse  of  the  right  is  checked  by  limiting  the  amount 
in  value  which  may  be  exempted.  But  if  a  person  actually 
uses  certain  things  "  to  enable  "  him  to  carry  on  his  business, 
and  such  things  are  reasonably  adapted  to  aid  him  in  doing 
so,  such  adaptation  and  actual  use  are  sufficient  to  authorixe 
the  articles  to  be  exempt,  as  enabling  him  to  do  business, 
within  the  statute.  Any  further  restriction  to  a  narrower  and 
essential  necessity  is  not  within  the  express  terms  of  the  law, 
and  there  is  no  reason  for  confining  them  within  any  stricter 
bounds. 

Neither  do  we  think  it  a  fair  application  of  the  law  to  allow 
an  exemption  only  when  a  person  has  some  one  engrossing 
pursuit  to  which  he  devotes  the  great  bulk  of  his  time.  If  a 
man  carries  on  two  entirely  separate  kinds  of  business,  and 
the  articles  which  enable  him  to  do  one  kind  are  not  used  or 
serviceable  in  the  other,  the  statute  is  plain  enough  that  a 
thing  claimed  to  be  exempt  must  relate  to  his  principal  busi« 
ness.  But  if  it  happened  to  be  material  and  useful  in  both,  it 
would  be  very  strange  if  it  could  be  exempt  in  neither.  That 
would  furnish  much  stronger  grounds  for  the  exemption. 

Nor  can  we  think  it  necessary  that  the  business  which  a 
person  is  engaged  in  must  necessarily  be  extensive  or  occupy- 
ing most  of  his  time.  Whatever  may  be  a  person's  avoca- 
tions, and  whether  his  business  be  light  and  allowing  intervals, 
or  heavy  and  unremitting,  the  business,  such  as  it  is,  should 
be  protected  under  the  law.  We  see  no  reason  to  consider  the 
occupation  of  time  in  settling  old  affairs  as  idleness  or  in- 
activity. It  is  merely  doing  one  of  the  most  important  parts 
of  all  commercial  business,  which  is  usually  somewhat  «i* 
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grossing,  even  when  affairs  are  taking  tbeir  ordinary  oooraa 
under  a  credit  system.  And  if  a  person  devotes  himself  act- 
ively to  such  a  closing  up  of  affairs,  and  is  obliged  to  go  about 
in  doing  so,  we  can  see  no  good  reason  why  his  vehicle,  in 
actual  use  for  that  purpose,  may  not  fairly  be  regarded  as 
"enabling  him  to  carry  on  his  bnsixiess"  as  long  as  that  ne- 
cessity continnes.  There  was  evidence  tending  to  show  that 
the  horse  and  wagon  were  used  for  this  purpose,  and  also  for 
such  other  domestic  and  agricultural  work  as  plaintiff  was  en- 
gaged in.  And  we  think  he  had  a  right  to  the  exemption  if 
the  jury  believed  he  was  using  them  in  good  faith  in  any 
actual  business,  if  he  had  no  other  principal  occupation  to 
which  they  were  not  subservient. 
The  judgment  must  be  reversed  and  a  new  trial  <»rdered. 

The  other  justices  concurred. 


PBOraBlT  TO   Wm  BZBOT  IS  HOT  OOMRmD  TO  BOiM  AM  IB  AbSCXLDTBLT 

NmniuBT,  bat  incJnd—  mioh  m  is  rmmnoMj  neoemry  for  iha  proteeatioii 
of  the  debtor's  oetmpBtiaa,  ftdvantegMoily  and  utefiiUy:  Bea^  ▼.  Bateman,  SO 
Am.  Dm.  M.  Word  ''naooMary"  in  ezemptioa  atetaU  reUting  to  honte- 
bold  farnitiare  embnoM  thooe  things  that  are  requisite  to  enable  the  debtor, 
not  SMNly  to  ]ir%  but  to  live  in  a  eonTenient  and  oomfortable  manneri 
Mmtoiftie  ▼.  Rkhatdmrn,  S3  Id.  173;  and  note.  To  the  same  effect  is  Hamodl 
▼.  Parmm^  76  Id.  480.  ''The  torm  'neoeaaary'  in  this  oonneotion  has  been 
ecQsfcraed  to  mean  eonTwiieBt  or  useful,  and  that  has  been  deemed  oon« 
veniant  or  mefol  whioh  a  man  prooues  for  his  own  personal  use,  nnless 
eiteBivaguit'*:  Oorretf  ▼.  PeleMa,  70  Id.  414. 

BuMPriovs  WHBBS  DnroB  BiroAosD  nr  Two  OooaFAXnun.  — This  qnes* 
tion  is  disonssed  at  eonsiderabie  length  in  the  note  to  BBmm  ▼.  Demmhtg,  21 
Am.  Dee.  648.  Under  a  statute  exempting  "snob  soitaUe  tools  as  may  be 
awrwaiy  for  upholding  life,"  tools  used  by  a  debtor  as  a  shoe-maker  and  as 
•  farmer  are  exempt:  {fmrtU  ▼.  PeTdKw,  70  Am.  Deo.  414.  Hue  qnsstion  is 
also  dinmssed  in  Freeman  on  Bxeeutiom,  see.  22S. 

Tbi  FBDroiPAL  0181  IB  OTIKD  to  thopoint  that  it  iatoonaifowaeonstnie- 
tion  of  an  exemption  statat9  to  oonfine  the  exempt  proper^  to  snidi  as  is  al>- 
■olntely  necessary  for  the  debtor's  as^  in  Siewori  ▼.  WeUom,  82  Mieh.  60;  and 
in  Om&M  T.  AmifGl;  26  Id.  89,  42,  to  the  point  that  a  docket  entry  of  the 
judgment  of  a  jnstioe  of  the  peaee  in  an  attaehmmt  snit  is  not  ■officisBl 
vithent  it  be  made  to  i^pear  that  the  proper  sAdaTit  had  been  made. 
IK.  Dml  Vol.  ZOVO— U 
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People  v.  Gabbutt. 

[17  MlCBIOAV,  9.1 

MvnmacM  Tdukdi  o  to  Show  that  Dsobasbd  was  QiJABBiLaQxi»  Gawd 
WiAroirsy  AVD  had  Thrxatuixd  to  Usb  Thbx  on  Defbnihaat,  d  Ih- 
▲DMiBSZBLBy  on  a  trial  for  murder,  where  there  is  no  pretenae  that  tfas 
defendaat  oommitted  the  offonse  in  self-defense,  hat  on  the  oontnij,  hid 
followed  the  deceased  for  the  apparent  purpose  of  killing  him. 

BrxDxircB  TnmxNo  to  Show  that  Dstkndant,  whils  ik  Abut,  was 
RiFDTiD  Good  ajtd  Valiaut  Soldieb  ib  Ikadkibsibls  on  a  trisl  for 
murder. 

Opinions  of  WmnasBs  as  to  What  ib  Undus  and  Unnatuilal  Exam- 
MSNT  in  Tm  OF  Battli  cannot  generally  afford  gronnd  for  sals  con- 
elusions  as  to  a  person's  mental  condition  years  afterwards,  and  sit 
therefore  inadmissible,  unless  it  appears  that  the  excitement  actoallj 
mastered  the  intellect,  and  deprived  the  person  of  accountability. 

Btidxnob  Tending  to  Show  Hb&bditabt  Tkndknot  to  Insanitt  oa 
Pabt  of  Defsndant  is  Admtsstblk  on  a  trial  for  murder;  and  for 
this  puipose,  evidence  of  mental  unsoundness  on  the  part  of  a  brother  or 
sister  of  the  defendant  is  admissible,  and  may  be  considered  by  the  juxy 
in  connection  with  aU  the  other  evidence  bearing  upon  the  snbjeot 

VOLVNTABT    INTOXICATION    C0N8TITUTKS    No    I>EFXN8X    TO    0D1CMI88I0H   OF 

Crdcs,  notwithstanding  the  intoxication  was  to  such  an  extent  as  to 
make  the  person  unconscious  of  what  he  was  doing  at  the  time  of  the 
oommission  of  the  offense. 
GUvmr  nxrd  not  bb  Provkd  bt  Pbosnoution,  on  a  trial  for  mnrder,  as  a 
part  of  their  case,  but  they  may  rest  upon  the  presumption  of  sani^ 
until  proof  of  a  contrary  condition  is  given  by  the  defense;  but  when  any 
evidence  is  given  which  tends  to  overthrow  that  presumption,  the  jury 
are  to  examine,  weigh,  and  pass  upon  it  with  the  understanding  that 
although  the  initiative  in  presenting  the  evidence  is  taken  by  the  defenn, 
the  burden  of  proof  upon  this  part  of  the  case,  as  well  as  upon  the  other, 
is  upon  the  prosecution  to  establish  the  conditions  of  guilt. 

lN8TBVOnON  SHOULD  NOT  BB  RbFUSBD  BBGAUSB  RbQUXST  WAS  NOT  HaNDID 

IN  BBFOBB  Aboumxnt,  according  to  a  rule  of  court.  Such  a  rule  ought 
to  be  regarded  as  binding  by  counsel,  but  cannot  be  laid  down  as  an  un- 
bending  rule  of  law,  since  the  necessity  for  a  request  to  charge  may  aiiss 
from  what  has  already  been  charged  by  the  judge. 

iNITBUOnON    THAT    JUBT    HAVX    RiOHT    TO  Ck>NSIDEB  WHETHXB    BVIDENCI 

OF  QooD  Chabaoteb  Tends  to  Rebut  Pbbsumption  of  Malicsb  should 
not  be  refused,  since  evidence  of  good  character  is  admissible,  and  sach 
evidence  has  no  bearing  except  upon  the  question  of  malicious  intent. 

Information  for  murder.  The  facts  are  stated  in  the  opinioa. 

William  L.  Strougkton^  attomey^eneral^  for  the  people. 
8.  Lamed,  for  the  defendant. 

By  Court,  Cooley,  C.  J.  The  defendant  was  convicted  in 
the  recorder's  court  of  the  city  of  Detroit,  on  an'  informatioa 
charging  him  with  the  murder  of  one  La  Plante.  On  the 
trial,  it  was  shown  that  La  Plante,  and  a  young  woman  named 
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Emily  Boucher,  were  coming  down  Woodward  Avenue  together, 
on  the  afternoon  of  September  21,  1867,  when  they  were  over- 
taken by  the  defendant,  who,  after  a  few  words,  fired  a  pistol 
at  La  Plante,  wounding  him  mortally.  No  question  was  made 
that  La  Plante  died  of  this  wound,  but  it  was  insisted,  on  be- 
half of  the  defendant,  that  it  was  inflicted  by  him  under  cir- 
cumstances of  great  provocation,  sufiBcient  to  reduce  the  offense 
from  murder  to  manslaughter;  and  it  was  further  claimed  that 
he  was  at  the  time  mentally  incompetent  of  a  criminal  intent, 
the  reason  being  temporarily  overthrown  through  the  combined 
influence  of  intoxicating  drinks,  the  great  provocation,  and 
perhaps  of  hereditary  tendencies  also. 

The  defendant's  statement  went  to  show  that  he  was  en- 
gaged to  be  married  to  Emily  Boucher,  — the  first  day  of  May, 
1868,  being  fixed  upon  for  the  ceremony;  that  he  visited  her 
twice  a  week,  and  had  spent  the  evening  of  Tuesday,  Septem- 
ber 18th,  with  her,  as  usual,  but  was  informed  by  his  mother, 
on  the  next  day,  of  rumors  that  Emily  was  to  be  married  to 
La  Plante;  that  these  rumors  received  confirmation  from  the 
statements  of  others,  who  added  the  circumstance  that  La 
Plante — who  would  appear  to  have  been  in  better  circum- 
stances than  the  defendant — had  deeded  her  forty  acres  of 
land;  that  defendant  came  to  Detroit  on  the  day  of  the  homi- 
cide, saw  La  Plante  and  Emily  get  into  a  buggy  together,  fol- 
lowed them  to  a  milliner's  shop,  where  he  succeeded  in  getting 
an  interview  with  her,  which  he  describes  as  follows: — 

"  I  said,  *  I  hear  you  are  going  to  get  married  to  La  Plante?' 
She  said,  ^  Yes.'  I  said,  'Do  you  love  him  better  than  me?' 
She  made  no  reply.  I  said,  '  Do  you  love  him  or  his  prop- 
erty?' She  said  nothing.  I  went  closer  to  her,  put  my  arm 
around  her  and  kissed  her,  and  said:  'Emma,  are  you  going 
to  do  as  you  promised?'  She  answered,  'Come  up  in  the 
morning,  and  I  will  tell  you.'  She  made  no  resistance  when  I 
kissed  her,  but  said, '  You  must  be  careful.'  We  parted,  and 
she  got  into  a  buggy;  we  got  to  the  house  No.  58  Dubois 
Street;  from  there  I  don't  know  where  I  went."  Other  evi- 
dence showed  that  he  went  immediately  for  the  pistol  with 
which  the  fatal  wound  was  inflicted,  but  it  tended  to  corrobo- 
rate the  statement  of  the  prisoner  as  to  his  engagement,  and 
there  was  also  evidence  tending  to  show  that  he  was  at  this 
time  considerably  under  the  influence  of  liquor. 

The  first  exception  that  appears  in  the  record  was  taken  to 
the  ruling  of  the  recorder  excluding  evidence  offered  by  the 
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defense  to  ahow  that  La  Plante  was  reputed  to  be  a  qnarrel- 
fiome  man,  who  carried  weapons  and  threatened  to  use  them, 
and  had  threatened  the  defendant.  This  ruling  was  correct 
beyond  question.  There  was  no  pretense  that  defendant  had 
killed  La  Plante  in  self-nlefense;  but  on  the  contrary,  he  had 
followed  him  for  the  apparent  purpose  of  inflicting  the  mortal 
wound.  La  Plante's  reputation  or  threats  could  have  no  pos- 
sible relevancy  to  the  case. 

Exception  was  also  taken  to  the  exclusion,  by  the  recorder, 
of  evidence  offered  to  show  that  the  defendant,  while  in  the 
army  from  1862  to  1865,  was  reputed  a  good  and  valiant  sol- 
dier; but  there  is  quite  as  little  question  of  the  oorrectness  of 
this  ruling.  It  is  somewhat  difficult  to  suggest  any  plausible 
reason  in  favor  of  the  admission  of  such  evidence,  and  it  was 
clearly  irrelevant. 

As  bearing  upon  the  question  of  insanity,  a  witness  Hat  the 
defense,  who  had  been  in  the  army  with  defendant,  was  asked 
to  state  whether  he  saw,  during  any  engagements,  any  undue 
and  unnatural  excitement  about  the  defendant.  This  question 
was  objected  to,  and  excluded  by  the  recorder,  and  we  think 
correctly.  The  opinions  of  witnesses  as  to  what  is  undue  and 
unnatural  excitement  in  time  of  battle  cannot  generally  af- 
ford ground  for  safe  conclusions  as  to  a  person's  mental  con- 
dition years  afterwards,  unless  it  appears  that  the  excitement 
actually  mastered  the  intellect,  and  deprived  the  person  of 
accountability,  which  we  do  not  understand  was  pretended 
here. 

The  most  important  questions  arise  upon  the  exclusion  by 
the  recorder  of  evidence  offered  to  show  the  insanity  of  a 
brother  of  the  prisoner,  and  upon  his  charge  to  the  jury^and 
refusals  to  charge  as  requested  on  behalf  of  defendant. 

Those  questions  which  relate  to  the  discovery  and  proof  of 
insanity  in  criminal  cases  are  perhaps  the  most  difficult  at 
any  with  which  courts  and  juries  are  compelled  to  deal. 
Mental  disease  is  itself  so  various  in  character,  so  vague 
sometimes  in  its  manifestations,  and  so  deceptive,  especiaUy 
in  its  early  stages,  and  its  causes  are  so  subtle  and  so  difficult 
to  trace,  that  the  most  experienced  experts  are  sometimes  ob- 
liged to  confess  that,  however  careful  and  thorough  their  in- 
vestigations, they  still  prove  unsatisfactory,  leaving  the  mind 
not  only  in  a  condition  of  painful  uncertainty  upon  the  prin- 
cipal question  whether  mental  disease  actually  exists,  but 
when  its  actual  presence  is  demonstrated,  failing  utterly  in 
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many  cases  to  trace  it  to  anj  sufficient  cause.  This  fiiot  is 
yery  forcibly  brought  home  to  us  by  the  conflicting  views  ex- 
pressed on  criminal  trials  by  careful,  experienced,  and  con- 
scientious medical  experts,  who,  regarding  the  same  state  of 
&cts  in  the  light  of  their  scientific  investigations  luid  actual 
but  diverse  experience,  are  forced  to  express  difibring  views,  in 
consequence  of  which  juries  in  these  difficult  cases  are  some- 
times  left  in  a  state  of  greater  doubt  and  difficulty,  if  possible, 
than  if  no  such  evidence  had  been  given.  The  case  of  Fre0' 
man  v.  People^  4  Denio,  9  [47  Am.  Dec.  216],  and  the  moiro 
recent  and  noted  case  of  the  forger  Huntingdon,  are  conspioa- 
ous  instances  in  illustration  of  this  truth;  but  others  will 
readily  occur  to  the  mind. 

The  defense  sought  to  show  hereditary  tendency  to  insanity 
on  the  part  of  the  defendant  That  insane  tendencies  an 
transmitted  from  parent  to  child,  there  is  now  no  longer  a 
doubt;  and  though  it  was  once  ruled  that  proof  that  other 
members  of  the  same  family  have  decidedly  been  insane  is 
not  admissible  either  in  civil  or  criminal  cases,  MeAdam  v. 
Waller,  1  Dowl.  Pr.  148, 174;  Chitty's  Medical  Jurisprudence! 
354,  355,  yet  this  ruling  has  since  been  rejected  as  unphilo- 
fiophical  and  unsound,  and  it  is  now  allowed  to  prove  tha 
insanity  of  either  parent,  or  even  of  a  more  remote  ancestor, 
since  it  seems  well  established  that  insanity  sometimes  dis- 
appears in  one  generation,  and  reappears  again  in  the  next: 
Taylor's  Medical  Jurisprudence,  628,  629,  and  cases  cited; 
Wharton  and  Still^  Medical  Jurisprudence,  85  et  seq. 

In  the  case  at  bar  it  was  not  claimed  that  either  parent,  or 
any  other  ancestor,  had  been  insane;  but  the  defense  offered 
to  show  that  insanity  had  been  developed  in  a  brother,  arising 
from  a  cause  similar  to  that  which,  it  was  alleged,  had  induced 
the  destructive  act  of  the  defendant;  and  this  fact  was  sought 
to  be  placed  before  the  jury  as  thro^ng  some  light  on  the  de- 
fendant's conduct  and  accountability. 

Although  this  evidence  could  not  be  very  satisfactory  in 
character,  we  think  it  was  legally  admissible.  It  is  now  gen- 
erally believed  that  other  things  besides  actual  mental  disease 
in  the  parents  may  cause  the  transmission  of  taints  to  their 
offspring,  which  result  in  some  cases  in  idiocy  or  insanity. 
The  children  of  habitual  drunkards  are  thought  to  be  much 
more  susceptible  to  mental  disease'  than  those  of  persons 
whose  habits  have  been  correct  and  regular,  and  the  medical 
opinion  has  been  expressed  that  the  children  of  those  who  are 
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married  late  in  life  are  also  more  subject  to  insanity  than 
those  bora  under  other  circumstances:  Taylor's  Medical  Juris- 
prudence, 629.  But  it  sometimes  occurs  that  persons  in  vigor- 
ous health  and  correct  habits,  who  have  nevertheless  entered 
into  a  marriage  which  violates  some  physiological  law,  may 
become  parents  of  weak  and  diseased  children  only,  so  that 
insanity  enters  the  family  tot  the  first  time  in  the  person  of 
the  children,  but  through  qualities  derived  exclusively  from 
the  parentage.  Melancholy  examples  of  this  fact  are  pre- 
sented sometimes  in  cases  of  the  intermarriage  of  near  rela- 
tives. The  reasons  for  this  are  not  fully  understood,  and 
cannot  be  explained.  We  can  only  say  of  such  cases,  that 
observation  teaches  us  the  existence  of  a  law  of  nature  which 
cannot  be  broken  with  impunity,  but  the  full  boundaries,  ex- 
tent, and  force  of  which  we  are  as  yet  unable  to  fully  compre- 
hend, point  out,  and  explain. 

But  there  are  other  cases  where  we  may  be  able  to  discover 
efiects  without  the  ability  to  point  out  either  the  law  or  the 
causes  which  produce  them.  What  peculiar  combinations  of 
qualities  in  the  parents  may  tend  to  produce  mental  perver- 
sion, weakness,  or  disease  in  children,  must  forever  remain,  in 
many  cases,  matter  of  profound  mystery.  If  a  family  of  sev- 
eral children  should  be  found,  without  known  cause,  to  be  idi- 
otic, or  subject  to  mental  delusions,  the  inference  of  hereditary 
transmission  would,  in  many  cases,  be  entirely  conclusive, 
notwithstanding  the  inability  to  point  out  anything  of  a  simi- 
lar character  in  any  ancestor.  Insanity  in  a  part  of  the  chil- 
dren only  would  be  less  conclusive;  but  the  admissibility  of 
the  evidence  in  these  cases  cannot  depend  upon  its  quantity, 
and  it  could  never  be  required  that  it  should  amount  to  a 
demonstration.  In  some  cases,  its  force  must  be  small;  in 
others,  it  will  prove  hereditary  taint  with  great  directness. 
We  think  evidence  of  mental  unsoundness  on  the  part  of  a 
brother  or  sister  of  the  person  whose  competency  is  in  ques- 
tion, is  admissible,  and  that  the  jury  should  be  allowed  to  con- 
sider it  in  connection  with  all  the  other  evidence  bearing  upon 
that  subject. 

The  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury  that,  if  they  believed  the  defendant  was  intoxicated 
to  such  an  extent  as  to  make  him  unconscious  of  what  he  was 
doing  at  the  time  of  the  commission  of  the  offense,  the  defend- 
ant must  be  acquitted. 

A  doctrine  like  this  would  be  a  most  alarming  one  to  admit 
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in  the  criminal  jarisprudence  of  the  country,  and  we  think  the 
recorder  was  right  in  rejecting  it.  A  man  who  voluntarily 
puts  himself  in  condition  to  have  no  control  of  his  actions 
must  be  held  to  intend  the  consequences.  The  safety  of  the 
community  requires  this  rule.  Intoxication  is  so  easily  coun- 
terfeited, and  when  real,  it  is  so  often  resorted  to  as  a  means 
of  nerving  the  person  up  to  the  commission  of  some  desperate 
act,  and  is  withal  so  inexcusable  in  itself,  that  the  law  has 
never  recognized  it  as  an  excuse  for  crime:  Commonwealih  v. 
^aioUfw,  3  Gray,  463;  United  States  v.  DreWy  6  Mason,  28; 
People  V.  HammiU,  2  Park.  Cr.  223;  Pirtle  v.  StaU,  9  Humph. 
663.  Whether  all  the  charges  given  by  the  recorder  on  this 
subject  were  correct,  we  do  not  feel  called  upon  to  consider;  as 
the  only  exception  to  the  charge  as  given  was  a  general  one  to 
the  whole  charge,  which  is  not  sufficient,  when  a  part  of  it  is 
correct,  to  raise  questions  upon  other  parts. 

The  defendant's  counsel  also  requested  the  court  to  charge 
the  jury  that  sanity  is  a  necessary  element  in  the  commission 
of  crime,  and  must  be  proved  by  the  prosecution  as  a  part  of 
their  case  whenever  the  defense  is  insanity.  Also,  that  where 
the  defense  makes  proof  of  insanity,  partial  or  otherwise, 
whenever  it  shall  be  made  to  appear  from  the  evidence  that 
prior*  to  or  at  the  time  of  the  offense  charged  the  prisoner  was 
not  of  sound  mind,  but  was  afflicted  with  insanity,  and  such 
affliction  was  the  efficient  cause  of  the  act,  he  ought  to  be  ac- 
quitted by  the  jury.    These  requests  were  refused. 

It  is  not  to  be  denied  that  the  law  applicable  to  cases  of 
homicide,  where  insanity  is  set  up  as  a  defense,  is  left  in  a 
great  deal  of  confusion  upon  the  authorities;  but  this,  wo  con- 
ceive, springs  mainly  fi*om  the  fact  that  courts  have  sometimes 
treated  the  defense  of  insanity  as  if  it  were  in  the  nature  of  a 
special  plea,  by  which  the  defendant  confessed  the  act  charged, 
and  undertook  to  avoid  the  consequences  by  showing  a  sub- 
stantive defense,  which  he  was  bound  to  make  out  by  clear 
proof.  The  burden  of  proof  is  held  by  such  authorities  to 
shift  from  the  prosecution  to  the  defendant  when  the  alleged 
insanity  comes  in  question;  and  while  the  defendant  is  to  be 
acquitted,  unless  the  act  of  killing  is  established  beyond  rea- 
sonable doubt,  yet  when  that  fact  is  once  made  out,  he  is  to  be 
found  guilty  of  the  criminal  intent,  unless  by  his.  evidence  he 
establishes  with  the  like  clearness,  or  at  least  by  a  preponder- 
ance of  testimony,  that  he  was  incapable  of  criminal  intent  at 
the  time  the  act  was  done:  Eegina  v.  Taylor,  4  Cox  C.  C.  155; 
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Regina  y.  Siokesj  8  Car.  &  K.  188;  State  ▼.  BrinyMj  5  Ala.  244; 
StaU  y.  Spencer,  21  N.  J.  L.  202;  StaU  y.  5earib,  1  Strob.  479. 
These  cases  oyerlook  or  disregard  an  importaat  and  necessary 
ingredient  in  the  crime  of  murder;  and  they  strip  the  defend- 
ant of  that  presumption  of  innocence  which  the  humanity  of 
law  casts  over  him,  and  which  attends  him  from  the  initiation 
of  the  proceedings  until  the  verdict  is  rendered.  Thus  in  £9- 
gina  v.  Tajfior,  eupray  it  is  said:  **  In  cases  of  insanity  there  is 
one  cardinal  rule  never  to  be  departed  from,  viz.,  that  the  bur- 
den of  proving  innocence  rests  on  the  party  accused."  And 
in  State  v.  Spencer^  eupra,  the  rule  is  laid  down  thus:  ''  Where 
it  is  admitted  or  clearly  proved  that  the  prisoner  committed 
the  act,  but  it  is  insisted  that  he  was  insane,  and  the  evidence 
leaves  the  question  of  insanity  in  doubt,  the  jury  ought  to  find 
against  him.  The  proof  of  insanity  at  the  time  of  committing 
the  act  ought  to  be  as  clear  and  satisfactory,  in  order  to  acquit 
a  prisoner  on  the  ground  of  insanity,  as  proof  of  committing 
the  act  ought  to  be  in  order  to  find  a  sane  man  guilty."  These 
cases  are  not  ambiguous,  and  if  sound,  they  more  than  justify 
the  recorder  in  his  charge  in  the  case  before  us. 

The  defendant  was  on  trial  for  murder.  Murder  is  said  to 
be  committed  when  a  person  of  sound  mind  and  discretion 
unlawfully  killeth  any  reasonable  creature  in  being,  and  under 
the  king's  peace,  with  malice  aforethought,  either  express  or 
implied:  3  Coke  Inst.  47;  4  Bla.  Com.  195;  2  Chitty's  Czim. 
Law,  724.  These  are  the  ingredients  of  the  ofifense;  the  un- 
lawful killing,  by  a  person  of  sound  mind  and  with  malice;  or 
to  state  them  more  concisely,  the  killing  with  criminal  intent; 
for  there  can  be  no  criminal  intent  when  the  mental  condition 
of  the  party  accused  is  such  that  he  is  incapable  of  forming 
one. 

These,  then,  are  the  facts  that  are  to  be  established  by  the 
prosecution  in  every  case  where  murder  is  alleged.  The  kill- 
ing alone  does  not  in  any  case  completely  prove  the  ofi^ense^ 
unless  it  was  accompanied  with  such  circumstances  that  mal- 
ice in  law  or  in  fact  is  iSairly  to  be  implied.  The  prosecution 
takes  upon  itself  the  burden  of  establishing  not  only  the  kill- 
ing, but  also  the  malicious  intent  in  every  case.  There  is  no 
such  thing  in  the  law  as  a  separation  of  the  ingredients  of  of- 
fense, so  as  to  leave  a  part  to  be  established  by  the  prosecu- 
tion, while  as  to  the  rest  the  defendant  takes  upon  himself 
the  burden  of  proving  a  negative.  The  idea  that  the  burden 
of  proof  shifts  in  these  cases  is  unphilosophioal,  and  at  war 
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with  fundamental  principles  of  criminal  law.  The  presump* 
iion  of  innocence  ia  a  shield  to  the  defendant  throughout  the 
proceedings,  until  the  verdict  of  the  jury  establishes  the  fact 
that  beyond  a  reasonable  doubt  he  not  only  committed  the 
act,  but  tiiat  he  did  so  with  malicious  intent. 

It  does  not  follow,  howeyer,  that  the  prosecution  at  the  out- 
set must  giye  direct  proof  of  an  actiye  malicious  intent  on  the 
part  of  the  defendant;  or  enter  upon  the  question  of  sanity 
before  the  defendant  has  controverted  it.  Tha  most  conclu* 
sive  proof  of  malice  will  usually  spring  from  the  circumstances 
attending  the  killing,  and  the  prosecution  could  not  well  be 
required  in  such  cases  to  go  further  than  to  put  those  circum- 
stances in  evidence.  And  on  the  subject  of  sanity,  that  con- 
dition being  the  normal  state  of  humanity,  the  prosecution  are 
at  liberty  to  rest  upon  the  presumption  that  the  accused  was 
sane,  until  that  presumption  is  overcome  by  the  defendant's 
evidence.  The  presumption  establishes,  prima  fcLcie,  this  por- 
tion of  the  case  on  the  part  of  the  government.  It  stands  in 
the  place  of  the  testimony  of  witnesses,  liable  to  be  overcome 
in  the  same  way.  Nevertheless,  it  is  a  part  of  the  case  for  the 
government;  the  fact  which  it  supports  must  necessarily  be 
established  before  any  conviction  can  be  had;  and  when  the 
jury  come  to  consider  the  whole  case  upon  the  evidence  deliv- 
ered to  them,  they  must  do  so  upon  the  basis  that  on  each 
and  every  portion  of  it  they  are  to  be  reasonably  satisfied  be- 
fore they  are  at  liberty  to  find  the  defendant  guilty. 

This  question  of  the  burden  of  proof  as  to  criminal  intent 
was  considered  by  this  court  in  the  case  of  Maker  v.  People, 
10  Mich.  212  [81  Am.  Dec.  781],  and  a  rule  was  there  laid 
down  which  is  entirely  satisfactory  to  us,  and  which  we  have 
no  disposition  to  qualify  in  any  manner.  Applying  that  rule 
to  the  present  case,  we  think  that  the  recorder  did  not  err  in 
refusing  to  charge  that  proof  of  sanity  must  be  given  by  the 
prosecution  as  a  part  of  their  case.  The^  are  at  liberty  to  rest 
upon  the  presumption  of  sanity  until  proof  of  the  contrary 
condition  is  given  by  the  defense.  But  when  any  evidence  is 
given  which  tends  to  overthrow  that  presumption,  the  jury  are 
to  examine,  weigh,  and  pass  upon  it  with  the  understanding 
that  although  the  initiative  in  presenting  the  evidence  is  taken 
by  the  defense,  the  burden  of  proof  upon  this  part  of  the  case, 
as  well  as  upon  the  other,  is  upon  the  prosecution  to  establish 
the  conditions  of  guilt.  Upon  this  point  the  case  of  People  v. 
JfeCann,  16  N.  Y.  68  [69  Am.  Dec.  642],  is  clear  and  satisfao* 
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lory,  and  the  cases  of  CommonweaUh  v.  Kimball^  24  Pick.  373, 
Commonwealth  v.  Dana^  2  Met.  840,  State  v.  MarUr^  2  Ala.  43 
{36  Am.  Dec.  898],  Commonwealth  v.  McKie,  1  Gray,  61  [61 
Am.  Dec.  410],  Commonwealth  y.  Rogers^  7  Met.  500  [41  Am. 
Dec.  458],  and  Hopps  v.  People^  81  Dl.  885  [83  Am.  Dec.  231], 
may  be  referred  to  in  further  illustration  of  the  principle;  see 
also  Doty  v.  State^  7  Blackf.  427.  The  recent  case  of  Walter  v. 
PeopUy  32  N.  Y.  147,  does  not  overrule  the  case  of  People  v.  Mo- 
Cann^  Bupray  but  so  far  as  it  goes,  is  entirely  in  harmony  with 
the  views  here  expressed. 

But  it  is  claimed  that  the  recorder  erred  when  be  declined 
to  charge  that,  if  it  appeared  from  the  evidence  that  defendant 
was  afflicted  with  insanity,  and  such  affliction  was  the  efficient 
cause  of  the  act,  he  ought  to  be  acquitted  by  the  jury.  Tliis 
refusal,  however,  must  be  considered  in  connection  with  the 
charge  actually  given,  and  we  are  not  satisfied  that  other  por- 
tions of  the  charge  do  not  fully  cover  this  ground.  Were  this 
the  sole  error  charged,  it  might  be  necessary  to  examine  all 
the  instructions  to  the  jury  with  some  care,  to  see  if,  taken  as 
a  whole,  they  could  tend  to  mislead.  As,  however,  a  new  trial 
must  be  ordered  on  other  grounds,  it  does  not  become  impor- 
tant to  make  any  such  critical  examination.  If  we  do  not 
misapprehend  the  charge,  the  view  of  the  recorder  seems  to 
have  been  substantially  the  same  as  our  own. 

The  case  was  argued  before  us  by  the  defense,  on  the  assump- 
tion that,  on  one  part  of  his  charge  to  the  jury,  the  recorder 
had  laid  down  a  rule  on  the  subject  of  provocation,  differing 
from  that  in  Maher  v.  People,  supra;  but  we  do  not  discover 
anything  in  the  exceptions  upon  which  the  argument  can  be 
fairly  based,  and  shall  not,  therefore,  undertake  to  determine 
whether  the  charge  is  objectionable  in  the  particular  referred  to. 

The  only  remaining  error  alleged  relates  to  the  refusal  of  the 
recorder  to  charge,  as  requested,  upon  the  evidence  adduced  by 
the  defendant  to  establish  his  ufdform  good  character  previous 
to  the  time  of  the  alleged  offense.  To  understand  this  refusal, 
it  must  be  known  that  the  counsel  for  the  defendant  had  pre- 
viously been  informed  by  the  court  that  any  requests  to  charge 
the  jury  should  be  handed  in  before  the  commencement  of  his 
argument  to  the  jury.  In  compliance  with  this  direction, 
seven  written  requests  were  handed  in,  which  were  appropri- 
ately responded  to.  None  of  these  related  to  good  character. 
The  court,  however,  in  his  charge,  alluded  to  the  proof  of  good 
character,  coupling  it  with  a  caution  to  the  jury  not  to  give  too 
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much  weight  to  the  statement  the  prisoner  had  made  in  the 
case,  and  which  must  be  considered  as  made  under  strong 
temptations  to  state  that  which  was  untrue  in  his  ov^n  excul- 
pation. Aftor  this  charge  was  given,  the  court  was  asked  to 
iuFtruct  the  jury  that  they  had  a  right  to  believe  the  defend- 
ant's statement  in  opposition  to  sworn  evidence;  and  this 
charge  was  given  with  a  repetition  of  the  caution  above  stated. 
The  court  was  then  further  requested  to  charge  that,  as  to  good 
reputation,  it  is  for  the  jury  to  consider  whether  such  reputa- 
tion tends  to  rebut  the  presumption  of  malice.  The  court 
refused  to  give  the  charge,  on  the  ground  that  it  might  mis- 
lead the  jury,  without  further  explanation,  which  the  court 
did  not  feel  bound  then  to  give. 

We  infer  from  the  bill  of  exceptions  that  the  recorder  de- 
clined to  give  what  he  regarded  as  proper  instructions  on  this 
point,  because  the  request  was  not  handed  in  at  a  prior  stage 
of  the  case.     As  a  legal  proposition,  however,  the  refusal  could 
hardly  be  justified  on  this  ground.     It  is  undoubtedly  proper 
that  requests  to  charge  should  be  handed  in  before  counsel  go 
to  the  jury  upon  the  facts;  and  a  rule  by  the  court  to  this 
effect  ought  to  be  regarded  as  binding  by  counsel.    Fairness 
to  the  judge,  and  common  courtesy,  would  require  that  such  a 
rule  be  complied  with,  that  he  may  have  opportunity  to  care- 
fully weigh  his  instructions,  and  to  reduce  them  to  writing,  if 
he  shall  so  desire.    Counsel  who  should  decline  to  obey  so  rea- 
sonable a  request  might  justly  be  regarded  as  wanting  in  that 
courtesy  which  distinguishes  the  members  of  the  profession 
generally  in  their  intercourse  with  each  other,  and  which  is 
especially  due  from  the  bar  to  the  judges,  who  endeavor 
patiently  to  administer  the  law  with  impartiality  amid  all. 
the  difSculties  and  embarrassments  that  sometimes  surround 
the  trials  by  jury.    Nevertheless,  the  rule  cannot  be  laid  down 
as  an  unbending  rule  of  law.    The  necessity  for  a  request  to 
charge  will  sometimes  arise  from  what  has  already  been 
charged  by  the  judge*    It  may  become  important  in  order  to 
render  more  clear  and  explicit  that  which  he  has  already 
stated,  but  which  has  fallen  short  of  a  complete  exposition  of 
the  law  upon  the  point  to  which  his  remarks  have  been  ad- 
dressed.   And  if,  in  any  case,  the  counsel  should  fail  to  re- 
quest the  court  to  lay  down  those  familiar  rules  of  law  which 
it  is  always  to  be  expected  will  be  given  in  the  cases  to  which 
they  are  applicable, — such  as  the  necessity  of  malice  in  mur- 
der, or  a  breaking  in  burglary, —  the  defense  could  not  justly 
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be  precluded  by  such  omission  from  having  the  proper  instruo* 
lions  given. 

It  is  quite  possible  that  in  the  present  case  counsel  took  it 
for  granted  that  the  proper  instructions  would  be  given  on  the 
subject  of  the  evidence  of  character,  without  any  request  to 
that  effect.  With  many  judges,  it  is  a  matter  of  course  to  give 
such  instructions,  and  it  is  to  be  presumed  the  recorder  would 
have  done  so  in  the  present  case  had  it  occurred  to  him  as 
important.  But  we  think  the  request  of  counsel  did  not  come 
too  late  in  this  instance,  and  he  was  entitled  to  have  the  proper 
instructions  given. 

We  also  think  the  instructions  requested  were  correct  in 
substance,  and  that  the  defendant  was  entitled  to  them  with- 
out explanation  or  qualification.  The  whole  request  was  that 
the  jury  be  instructed  that  they  had  a  right  to  consider  whether 
the  evidence  of  good  character  tended  to  rebut  the  presump- 
tion of  malice.  That  the  evidence  was  admissible  in  the  case 
was  unquestionable,  but  it  was  equally  unquestionable  that  it 
could  have  no  bearing  whatever  except  upon  the  question  of 
malicious  intent.  To  refuse  the  instruction,  therefore,  seems 
to  us  equivalent  to  holding,  or  at  least  to  leaving  the  jury  to 
infer,  that  the  evidence  which  was  lawfully  put  into  the  case 
was  immaterial  after  it  was  in. 

The  instruction  is  often  given  in  these  cases  that  proof  of 
good  character  is  not  to  be  allowed  to  weigh  against  evidence, 
which  in  itself  is  satisfactory;  and  Mr.  Starkie  has  said  it 
ought  never  to  have  any  weight  except  in  a  doubtful  case:  1 
Stark.  Ev.  75.  Such  instructions  are  well  calculated  to  mis- 
lead. Gkx>d  character  is  an  important  fact  with  every  man; 
and  never  more  so  than  when  he  is  put  on  trial  charged  with 
an  offense  which  is  rendered  improbable  in  the  last  degree  by 
a  uniform  course  of  life  wholly  inconsistent  with  any  such 
crime. 

There  are  cases  where  it  becomes  a  man's  sole  dependence, 
and  yet  may  prove  sufficient  to  outweigh  evidence  of  the  most 
positive  character.  The  most  clear  and  convincing  cases  are 
sometimes  satisfactorily  rebutted  by  it;  and  a  life  of  unblem- 
ished integrity  becomes  a  complete  shield  of  protection  against 
the  most  skillful  web  of  suspicion  and  falsehood  which  con- 
spirators have  been  able  to  weave.  Good  character  may  not 
only  raise  a  doubt  of  guilt  which  would  not  otherwise  exist, 
but  it  may  bring  conviction  of  innocence.  In  every  criminal 
trial,  it  is  a  fact  which  the  defendant  is  at  liberty  to  put  in 
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evidence;  and  being  in,  the  jury  haye  a  right  to  give  it  such 
weight  as  they  think  it  entitled  to.  Chief  Justice  Shaw  has 
pointed  out  in  the  Webster  case  how  important  it  is  in  the 
case  of  some  minor  offenses,  and  he  adds  that,  '*  even  with  re- 
gard to  the  higher  crimes,  testimony  of  good  character,  though 
of  less  avail,  is  competent  evidence  to  the  jury,  and  a  species 
of  evidence  which  the  accused  has  a  right  to  offer.  But  it 
behooves  one  charged  with  an  atrocious  crime,  like  this  of 
murder,  to  prove  a  high  character,  and  by  strong  evidence,  to 
make  it  counterbalance  a  strong  amount  of  proof  on  the  part 
of  the  prosecution  ":  Comnumwealth  v.  Webster ,  6  Gush.  295  [52 
Am.  Dec.  711].  In  some  cases,  it  may  have  even  this  great 
effect. 

The  difficulty  at  this  point  lies  in  attempting  to  surround 
the  jury  with  arbitrary  rules  as  to  the  weight  they  shall  allow 
to  evidence  which  has  properly  been  placed  before  them.  This 
court  has  several  times  found  it  necessary  to  declare  that  no 
such  arbitrary  rules  are  admissible.  We  refer  particularly  to 
the  cases  of  Peapk  v.  JewneWy  5  Mich.  305,  Maker  v.  People^  10 
Id.  212  [81  Am.  Dec.  781],  and  Durant  v.  People,  13  Id.  361. 
The  trial  of  criminal  cases  is  by  a  jury  of  the  country,  and 
not  by  the  court.  The  jurors,  and  they  alone,  are  to  judge  of 
the  facts  and  weigh  the  evidence.  The  law  has  established 
this  tribunal  because  it  is  believed  that,  from  itr  numbers, 
the  mode  of  their  selection,  and  the  fact  that  the  jurors  come 
from  all  classes  of  society,  they  are  better  calculated  to  judge 
of  motives,  weigh  probabilities,  and  take  what  may  be  called 
a  commonHsense  view  of  a  set  of  circumstances,  involving  both 
act  and  intent,  than  any  single  man,  however  pure,  wise,  and 
eminent  he  may  be.  This  is  the  theory  of  the  law;  and  as 
applied  to  criminal  accusations,  it  is  eminently  wise,  and 
favorable  alike  to  liberty  and  to  justice.  But  to  give  it  full 
effect,  the  jury  must  be  left  to  weigh  the  evidence,  and  to  ex- 
amine the  alleged  motives  by  their  own  tests.  They  cannot 
properly  be  furnished  for  this  purpose  with  balances  which 
leave  them  no  discretion,  but  which,  under  certain  circum- 
stances, will  compel  them  to  find  a  malicious  intent  when 
they  cannot  conscientiously  say  they  believe  such  an  intent  to 
exist. 

Upon  a  full  consideration  of  this  case,  we  are  compelled  to 
Bay  we  find  some  errors  in  the  record,  for  which  the  oonvio« 
tioQ  should  be  set  aside  and  a  new  trial  awarded. 
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Campbell  and  Graves,  JJ.,  concurred. 
Chbistianct,  J.,  did  not  sit 

Tki  pbingipal  cask  IB  ALSO  ro-repofted  in  Lawaon  on  Inavaitj,  483^ 
Brroxiroi  of  Quabrklbomb  avd  DasFUUkn  CHARAcrsB  of  Dbcbaskd  n 
iMADMiBsaiLX  on  a  trial  for  murder,  unless  the  defendant  acted  in  adf -de- 
fense: PrkeheUv,8UUe,SSAm.Dee.2S0,ikdnoUi  fTife  ▼.  ^<ale,  85  Id.  696; 
and  see  the  principal  case  followed  in  People  ▼.  MiUer,  49  Mich.  25,  nn  the 
admission  of  such  evidence  against  the  prosecntor,  on  a  piosecntioBi  for  as- 
sault and  battery. 

Thmbais  of  Dbgbabed,  ADMiasiBZLnT  OF,  ON  Trial  fob  Mubdbb:  See 
Campbell  ▼.  People,  61  Am.  Dec  49,  and  note;  Keener  ▼.  State,  63  Id.  269; 
Dukea  ▼.  StcOe,  71  Id.  370;  Dupree  v.  Stale,  73  Id.  422. 

VoLUiiTABT  iMTQxnunoN  OoNHTiTUTBa  No  DnxmB  TO  Cbimx:  People  ▼. 
Bogere,  72  Am.  Dec  484,  and  note;  Daweon  ▼.  StaU,  79  Id.  439;  JTefiwji  t. 
OomnumweaUh,  84  Id.  414;  OoUiher  ▼.  ComnumweaUh,  87  Id.  493;  State  ▼. 
Paulk,  18  S.  C.  619,  quoting  the  principal  case.  A  drunken  man,  equally 
with  a  sober  man,  is  presumed  to  know  and  intend  the  acts  which  he  does, 
and  to  remember  the  acts  which  he  has  done:  State  ▼.  Welch,  21  Minn.  28,  cit- 
ing the  principal  case.  But  when  it  is  said  that  "  a  man  who  voluntarily  puts 
himself  in  condition  to  have  no  control  of  his  actions  must  be  held  to  intend 
the  consequences,"  only  the  consequences  which  actually  ensue,  and  not  the 
intent  charged,  if  the  defendant  was  at  the  time  incapable  of  entertaining  it, 
and  did  not  in  fact  entertain  it,  is  meant:  Roberte  v.  People,  19  Mich.  417» 
explaining  the  principal  case 

EVIDBNOB  OF  DbFBVDANT's  Gk>OD  ChABAOTBB  IB  ADIOBSIBLB  Hr  CSDCDUl 

Prosboutions:  ^opps  V.  People,  83  Am.  Dec  231;  and  is  always  admissible: 
Wesley  v.  Stale,  75  Id.  62.  The  principal  case  is  approved  on  these  points  in 
ffamiUon  v.  People,  29  Mich.  198;  People  v.  Jfeod,  60  Id.  233;  State  v.  Nortk- 
mp,  48  Iowa,  685;  State  v.  Daley,  53  Vt.  447. 

EviDENCB  OF  Hbbbditart  Insanitt.  — There  is  no  question  at  the  pres- 
ant  day  that  insane  tendencies  may  be  transmitted  from  anoestor  to  doaoend- 
ant  through  many  generations:  Taylor's  Medical  Jurisprudence,  1047;  1 
Wharton  and  Stilli's  Medical  Jurisprudence,  sees.  364  et  seq.;  and  although 
it  was  once  thought  that  upon  the  issue  of  insanity  of  a  person,  evidence  that 
other  members  of  his  family  were  insane  was  inadmissible,  —  Chitty's  Medical 
Jurisprudence,  352;  Shelford  on  Lunatics,  *59;  McAdam  v.  Walter,  I  DowL 
Pr.  148,  174, — it  is  now  settled  that  such  evidence  is  admissible^  both  in 
civil  and  in  criminal  cases:  1  Wharton  and  Still6*s  Medical  Jurisprudence, 
sec  254;  1  Wharton's  Crim.  Law,  sec.  65;  People  v.  Smith,  31  Gal.  46G;  Ba- 
gan  V.  State,  5  Baxt.  615;  S.  C,  Lawson  on  Insanity,  833;  Baxter  v.  Abbott, 
7  Gray,  71;  Walsh  v.  People,  88  N.  Y.  458;  StaU  v.  Fetter,  25  Iowa,  67; 
Commonwealth  v.  Wmnemore,  1  Brewst.  356,  368;  OvUeat^s  Case,  10  Fed.  Rep. 
161,  167;  S.  C,  Lawson  on  Insanity,  163,  170;  Regina  v.  Ojiford,  9  Car.  &  P. 
525,  538,  547.  But  it  has  been  held  to  be  a  matter  of  fact^  and  not  of  law, 
that  insanity  is  hereditary;  and  therefore,  before  evidence  of  insanity  in 
relatives  is  adduced,  it  should  be  proved  by  medical  testimony' thai-  rich  a 
disease  is  hereditary:  Regina  v.  Tuckett,  1  Cox  C.  C.  103.  Proof  of  hereditary 
insanity,  however,  ia  only  admissible  as  cumulative  evidence  after  evidence 
ii  given  tending  to  show  that  the  person  himself  was  insane:  Wharton 
and  8till6's  Medical  Jurisprudence,  sec  377;  1  Wharton's  Crim.  Law, 
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65;  StaU  ▼.  Cnnfdnf^tam^  72  N.  C.  469;  Bradk^  v.  Siaie,  31  Ind.  492;  8.  0., 
Lawaon  on  Insanity,  114;  Laroa  ▼.  Commonwealth,  84  Pa.  St.  200,  209;  S.  C. 
Lawson  on  Insanity,  824,  831;  People  v.  Smith,  31  OaL  466;  Cole*s  Trial,  7 
Abb.  Pr.,  N.  S.,  321;  Smiih  v.  Kramer,  1  Am.  Law  lUg.  353.  The  insanity 
of  other  members  of  one's  family,  by  itself,  is  consequently  inadmissible.  It 
cannot  be  presnmed  that  a  person  is  insane  from  the  mere  fact  that  insanity 
existed  in  hii  ancestors:  Snow  ▼.  Benton,  28  111.  306;  OuUeau^e  Case,  10  Fed. 
Rep.  161,  167;  S.  C,  Lawson  on  Insanity,  163,  170;  and  see  Snow  v.  Simms, 
68  Mo.  305.  "When  a  foundation  is  laid  by  some  evidence  tending  to  show 
insanity  in  the  prisoner,"  says  Bynum,  J.,  in  State  v.  Cunningham,  auf/ra,  **  it 
is  held  admissible  in  corroboration,  and  as  an  additional  link  in  the  chain  of 
eircamstances,  to  give  in  evidence  a  hereditary  taint  in  the  blood  of  a  like- 
malady.  Bnt  it  has  never  been  held  in  thii  stete  or  elsewhere,  so  far  as  oar 
researches  extend,  that  such  evidence  is  admissible  by  itself,  and  without 
some  testimony  that  the  prisoner  himself  was  affected  by  some  form  of  men* 
tal  alienation.  To  allow  such  evidence  to  go  to  the  jury  as  independent  proof 
of  the  insanity  of  the  prisoner  would  be  of  the  most  dangerous  consequence 
to  the  due  administration  of  criminal  justice,  since  there  are  but  few  persons, 
it  is  ascertained,  who  have  not  had  ancestors  or  blood  relations,  near  or  re- 
mote, affected  by  some  degree  of  mental  alienation."  If  the  accused,  on  a 
criminal  trial,  introduces  evidence  to  show  that  a  relative  was  insane,  the 
pfToeeeution  has  a  right,  on  cross-examination,  to  inquire  what  caused  such  in- 
sanity, in  order  to  show  that  it  was  not  hereditary:  State  v.  Hoyt,  47  Conn.  618. 

It  has  never  been  determined  that  the  relationship  should  be  of  any  par- 
ticnlar  nearness,  in  order  to  admit  evidence  to  show  a  hereditary  tendency  to- 
insanity.  Perhaps  the  evidence  would  be  admitted  in  all  cases,  being  more 
or  less  satisfactory  according  to  the  degree  of  relationship.  Evidence  of  the 
insanity  of  one's  parents  is,  of  course,  admissible:  See  Baxter  v.  Abbott,  7 
Gray,  71;  State  v.  FeUer,  25  Iowa,  67;  People  v.  SmUh,  31  Cal.  466;  SmUfi  v. 
Kramer,  1  Am.  Law  Reg.  353;  Begina  v.  Oaford,  9  Car.  &  P.  525,  538,  547; 
and  evidence  of  the  insanity  of  grandparents  has  been  admitted:  See  Begina 
▼.  (h^ford,  eupra;  Begina  v.  Tuckett,  1  Cox  C.  C.  103;  and  of  uncles  and  aunts: 
See  Baxter  v.  Abbott,  People  v.  Sjnith,  Smith  v.  Kramer j  aupra;  and  see  State 
▼.  Cumdngltam,  Bradley  v.  State,  tupra;  and  of  brothers  and  sisters:  See  the 
principal  case;  State  v.  Hoyt,  supra;  1  Wharton  and  Still^'s  Medical  Jurispru- 
dence, sec.  375.  It  is  said  in  a  standard  work  that  "  proof  of  insanity  among 
relations  is  admissible  when  the  relationship  ia  sufficiently  near  to  lead  to 
the  inference  of  insanity  in  the  blood":  1  Wharton  and  StilU's  Medical  Juris- 
prudence,  sec.  254;  and  again:  "Evidence  of  this  class  [hereditary]  is  not 
limited  to  the  immediate  relatives  of  the  patient.  Thus  in  Andretos*a  Ca»e, 
before  the  supreme  court  of  Massachusetts  in  1868,  the  court  admitted  evi- 
dence of  the  insanity  of  the  collateral  issue  of  a  conmion  ancestor  three  gen* 
orations  back  ":  Id.,  sec  375. 

In  StaU  V.  Christmas,  6  Jones,  471,  S.  C,  Lawson  on  Insanity,  820,  it  was 
held  that  where  hereditary  insanity  is  offered  as  an  excuse  for  crime,  there 
must  be  proof  that  the  insanity  was  notorious,  and  of  the  same  species  with 
which  other  members  of  the  family  have  been  afflicted.  "  But  this  decision 
cannot  be  sustained.  Insanity,  it  has  been  well  said,  is  protean.  Sometimes 
it  may  be  so  concealed  that  it  may  escape  the  knowledge  of  all  but  the  closest 
'observers.  Often,  as  has  been  seen,  it  changes  its  form  from  time  to  time 
in  che  same  individual;  and  when  passing  from  parent  to  child,  it  almost, 
always  varies  its  typo  '*:  1  Wharton  and  Still^'s  Medical  Jurisprudence^  sea. 
176;  sea  also  1  Wharton*s  Crim,  Law,  sec  65. 
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BuBDBN  ov  Proov  whxn  Ikbanttt  n  Sn  up  ab  Dnwanm  vo  Gbodl  ^ 
By  the  common  law,  every  man  is  premimed  to  be  noe  until  the  euntiary  b 
proved;  and  the  better  opinion,  and  the  one  anstained  by  the  great  ifeiii^t  ef 
authority  is,  that  when  insanity  is  set  up  as  a  defense  to  crimen  the  bnidBn 
of  proof  rests  on  the  defendant  to  establish  it:  1  Wharton's  Ciim.  Law,  see. 
60;  Wharton's  Grim.  Ev.,  sec.  836;  Wharton  on  Homicide,  sec  665;  note  to 
State  V.  Marler,  36  Am.  Dec.  410;  although  the  finding  of  an  in<iniirilinB  ef 
Innacy  may  shift  the  burden  of  proof:  1  Wharton's  Grim.  Law,  seo.  60.  The 
cases,  however,  idiioh  maintain  that  the  burden  of  proof  is  on  the  defsodaat 
to  estabUsh  his  insanity  as  a  sabstantive  fset^  dififor  as  to  the  degree  of  proof 
with  which  he  mnst  make  oat  his  defense.  According  to  one  view,  be  is  to 
prove  his  insanity  beyond  a  reasonable  doubt:  1  Wharttm's  Grim.  Law,  see. 
61;  Wharton's  Grim.  Ev.,  sees.  836*339;  Wharton  on  Homicide,  seoa.  665- 
667;  Lawson  on  Lisanity,  613;  State  v.  BWiqfiBa,  6  Ala.  241;  &  a,  Lawaon 
on  Insanity,  349;  Staie  v.  Marler,  2  Ala.  43;  S.  0.,  86  Am.  Dea  896;  iStafe  v. 
West,  1  Houst.  371,  899;  State  v.  Prati,  I  Id.  249,  269;  &  G.,  Lawson  on  In- 
sanity, 827;  State  v.  Dcmbjf,  1  Houst  166,  176;  S.  G.,  Lawson  on  Insanity, 
831;  State  v.  Burle^,  1  Houst  28^  87;  State  v.  De  Bamod^  34  La.  Asm.  186; 
&  G.,  44  Am.  Rep.  426;  State  v.  OoUman,  27  La.  Ann.  691;  State  t.  Spemoer, 
21  N.  J.  L  196;  S.  G.,  Lawson  on  Insanity,  886;  and  this  amount  of  preol 
is  required  in  Oregon  by  section  160  of  the  Griminal  Code:  Staie  ▼.  Mmrrof, 
11  Or.  413;  but  later  oases  in  Alabama  and  New  Jensy  hsve  adopted  a  dif- 
ferent rule. 

According  to  the  prevailing  view,  the  defendant  is  not  reqnifed  to  msks 
out  the  defense  beyond  a  reasonable  doubt,  but  only  to  establish  it  by  &  pie* 
ponderance  of  evidence:  1  Wharton's  Grim.  Law,  see.  61;  Wharton's  Cnm. 
Ev.,  sees.  336-^9;  Wharton  on  Homicide,  sees.  665-667;  Lawson  on  Insanity, 
513;  2  Bishop  on  Griminal  Prooednre,  sec  671;  MeAUuter  v.  State^  17  Ala. 
434;  S.  G.,  52  Am.  Dec  180;  Boewellr.  State,  63  Ala.  307;  S.  G.,  35  Am.  Bepi 
20;  Lawson  on  Insanity,  352;  Ford  v.  State,  71  Ala.  385;  McKeude  v.  State^ 
26  Ark.  334;  8.  G.,  Lawson  on  Insanity,  533;  Peopie  v.  Myen,  20  GaL  518; 
People  V.  Coffman,  24  Id.  230;  People  v.  MeDonell,  47  Id.  134;  ».  G.,  2 
Oreen's  Grim.  Rep.  441;  People  v.  WUrnm,  49  GaL  13;  People  v.  Bell,  49  Id. 
485;  People  v.  Ferris,  53  Id.  588»  591;  People  v.  Wreden,  59  Id.  392;  Peopk 
V.  MessersmUh,  61  Id.  246;  Peopk  v.  HamHtUm,  62  Id.  877;  State  v.  Ha^  46 
Goun.  330;  S.  C,  47  Id.  518;  Chohe  v.  StOk,  31  Ga.  424;  S.  G.,  Iawsod  on 
Insanity,  538;  Holsenbahe  v.  State,  45  0*.  43»  55;  Ifumphre^  v.  State,  45  Id. 
190;  Carter  v.  State,  56  Id.  463;  Dai\forth  v.  State,  75  Id.  614;  S.  G.,  58  Am. 
Rep.  480;  People  v.  Walter,  I  Idaho,  K.  S.,  886;  State  v.  Fetter,  82  Iowa, 
49;  S.  G.,  Lawson  on  Insanity,  871;  State  v.  Br^ue,  48  Iowa,  530;  Orakam 
V.  CommonweaUh,  16  B.  Mon.  587;  S.  G.,  Lawson  on  Insanity,  373;  SrnUk  v. 
Commonwealth,  1  Duvall,  224^  S.  G.,  Lawson  on  Insanity,  669;  Kriel  ▼.  Com- 
monvfealth,  5  Bush,  362;  S.  G.,  Lawson  on  Insanity,  379;  Broom  ▼.  Qwiimua- 
wealth,  14  Bush,  398;  Ball  v.  Commonwealth,  81  Ky.  662;  J^ate  v.  Lamnnee, 
hi  Me.  574;  S.  G.,  Lawson  on  Insanity,  386;  CommtmrneaUh  ▼.  Boffere,  7  Met 
500;  S.  0.,  41  Am.  Dec.  458;  1  Lead.  Grim.  Gas.  94;  Lawson  on  Insanity, 
158;  Commonwealth  v.  McKie,  1  Gray,  61,  65;  Commomoealth  v.  Eddy,  7  Id. 
583;  Bor{fanti  v.  State,  2  Minn.  123;  StaU  v.  ^ftMoii,  12  Id.  538;  State  v.  Out,  13 
Id.  341;  S.  G.,  Lawson  on  Insanity,  189;  Baldwin  v.  State,  12  Mc  223;  &  C, 
Lawson  on  Insanity,  895;  State  v.  Hutmg,  21  Mo.  464;  States.  MeOoy,  34  Id. 
^1;  S.  a,  Lawson  on  Insanity,  408;  State  v.  Klimger,  48  Mc  127;  a  a, 
Lawson  on  Insanity,  410;  State  v.  Emitdley,  46  Mc  414;  8.  G.,  Lawion  on 
Insanity,  417;  StaU  v.  Smith,  53  Mc  267;  8.  G.,  2  Qtean's  Grim.  Bep.  507; 


Apia,  1868.]  PaoFLs  v.  Gabbutv.  19T 

a  a,  Lmtwhi  on  Tiwii'ty,  413;  SiaU  t.  /Totoie,  M  Ma  10}  AM  t.  Mti^- 
Mfar,  71  Ma  173;  a  a,  36  Am.  Rep.  462;  Lmtma  ob  Imnity,  424;  Sta§$ 
▼.  Mrb^  74  Mow  109;  a  C,  Iawmq  on  Inmiity,  10;  Gram  t.  8taie^  45 
N.  J.  L.  203;  a  C,  4  Am.  Grim.  Rep.  386;  aflarmed  in  CfrcoM  t.  i9te<^  45 
K.  J.  L.  347;  a  a,  46  Am.  Rep.  778;  SUHe  ▼.  StarUmg,  6  Jones  L.  366; 
Aofe  y.  Vmm,  82  K.  C.  631;  Ckark  ▼.  Aote,  12  Ohio^  483;  Siaie  t.  Lo^fner, 
10  Ohio  Sk  566;  a  a,  Iawmb  on  Inaimay,  432;  8ika$  r.  State,  22  Ohio  St 
90, 101;  Btrnd  t.  SkUe,  23  Id.  340;  Berghi  y.  S(afe»  31  Id.  Ill;  Orteefci  t. 
CbmfiiMMeaftA,  76  Pa.  Si.  414;  S.  C,  18  Am.  Rep.  420;  Lawwrn  on  Inaeoity, 
438;  L^msk  r.  CfomnumwmUth,  77  Pft.  St  205;  S.  a,  Laweon  on  Ineanity,  146; 
Brotm  y.  ONRnuMMoerilAy  78  F^  St  122»  128;  ITyviv  r.  CommontoeaAA,  83 
Id.  131;  Pmmea  t.  CofRnvmBeattA,  86  Id.  260;  Sa^ru  y.  Commontimiftih.  88 
Id.  291;  State  t.  Aurl^  1  StroU  470;  State  y.  PmUk,  18  S.  C.  514;  State  t. 
iSimdy,  24  Id.  439;  a  C,  58  Am.  Rep.  262;  WM  y.  State,  0  Tez.  App.  400; 
S.  C,  Laweon  on  InBanity,  836;  King  y.  ^(a«e,  0  Tez.  App.  554,  557;  Jofmmm 
V.  State,  10  Id.  571;  Janee  y.  State,  13  Id.  1;  Mendiokt  y.  ^^ole,  18  Id.  462; 
Boewell  y.  OommamoeaUh,  20  Giatt  860;  S.  C,  Lawaon  on  Inaanity,  502; 
Baeagabipo  t.  CoimmmoeaUh,  33  Gratt  807;  a  O.,  36  Am.  Rep.  796;  D^ar^ 
nette  y.  Commmweattk,  75  Va.  867;  S.  C,  Lawaon  on  Insanity,  18;  State  y. 
Strawier,  11  W.  Va.  745;  UnUed  Statee  y.  McOiue,  1  Cart  1;  S.  C,  Lawson 
on  Insanity,  54;  Parmm  y.  State,  2  Sonth.  Rep.  854  (Ala.);  Leadie  y.  State, 
saw.  Rep.  539  (Tez.  App.);  Iteffhaw.Stoke8,3CT.  i^K.  185,  188;  J2eytjia 
y.  £<9«M,  4  Coz  0.  a  149;  ITc^a^Al^'^  Caee,  10  Oark  ft  F.  200;  a  C, 
Lawaon  on  Insanity,  150;  and  see  United  Statee  y.  Lawrenee,  4  Cranch  0.  0. 
514,  515;  GmtecH^e  Caee,  10  Fed.  Rep.  161,  163;  S.  a,  Lawson  on  Insanity* 
163,  166;  United  Statee  y.  JUdgewajf,  31  Fed.  Rsp.  144. 

It  should  be  noted,  howeyer,  that  some  of  the  foregoing  cases  speak  of  the 
defendsnt's  proying  his  insanity  to  the  "  satisfaction  of  the  jury,'*  instead  of 
l>y  a  "preponderance  of  eyidence."  In  a  number  of  instances,  these  phrases 
are  expressly  atated  to  mean  the  same,  and  in  other  instances  it  is  belieyed 
that  the  courts  intended  no  distinction;  but  in  State  y.  Payne,  86  K.  G.  600, 
it  was  obseryed  that  the  former  was  a  stronger  term  than  the  latter,  in  hold- 
ing that  the  plea  of  insanity  should  be  estoblished  to  the  "  satisfaction  "  of 
the  JQiy.  A  recent  case  in  Pennsylvania  also  holds  that  the  evidence  must 
be  "fairiy"  preponderating,  and  that,  therefore,  an  instruction  that  insanity 
most  be  proved  by  "clearly  "  preponderating  evidence  is  erroneous:  Coyle  v. 
OonmiaiiweaUk,  100  Pa.  St  573;  a  G.,  45  Am.  Rep.  397;  Lawson  on  Insanity, 
441,  a  distinction  of  questionable  propriety,  and  one  not  elsewhere  adopted. 
As  the  evidence  of  the  defendant  must  preponderate,  a  reasonable  doubt  as 
to  his  sanity  at  the  time  he  committed  the  offense  will  not  authorize  an 
«qnittsl:  BoeweU  v.  State,  63  Ala.  307;  S.  G.,  35  Am.  Rep.  20;  Lawson  on 
lawiity,  352;  Ford  v.  State,  71  AU.  385;  People  v.  Myers,  20  Cal.  518;  People 
▼.  Mdhnell,  47  Id.  134;  S.  G.,  2  Green's  Grim.  Rep.  441;  Kriel  v.  Camnum- 
wakk,  5  Bush,  362;  S.  G.,  Lawson  on  Insanity,  370;  Brwon  v.  ComTnomoealth, 
14  Bush,  898^  402;  State  v.  Htrting,  21  Mo.  464;  State  v.  McCoy,  34  Id.  531; 
8-  C,  Lawson  on  Insanity,  408;  State  y.  KUnger,  43  Ma  127;  S.  G.,  Lawson 
«  Insanity,  410;  State  y.  Bedemeier,  71  Ma  173;  a  G.,  36  Am.  Rep.  462; 
Uwson  en  Insanity,  424;  State  v.  Erb,  74  Mo.  100;  S.  G.,  Lawson  on  In- 
Moify,  10;  Gremee  t.  State,  45  N.  J.  L.  203;  B.  G.,  4  Am.  Grim.  Rep.  386; 
•ffinied in Olraees T.  ifflola^  45 N.  J.  L.  347;  S.  G.,  46  Am.  Rep.  778;  Stater. 
^Mh0^  6  Jensa  Lb  366;  Amcf  y.  Ao^e,  23  Ohio  St  340,  357;  OHwemv.  Comr 
"MtnoM,  76PIL  St  414;  a  G,  18  Am.  Rep.  420;  Lawson  on  Insanity,  438; 
h»Ar.  QfrnmammUA,  77  P^  St  205;  a  0.,  LawMm  on  loaMiiiy,  146;  Air- 
Am.  Dm.  Vol.  xcvn— 12 
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font  T.  Ataft^  2  SoatiL  Rep.  854  (Ala.);  eonlns  OommomnaUk  t. 
1  Brewit  866^  872;  UmHed  Statu  t.  LcmoButar,  7  Bias.  440;  &  G.,  L« 
IiiMuiity,  807;  and  aoe  AfOermm  v.  SiaU^  42  €k.  9;  WttHmamlamd  t.  8tak^ 
45  Id.  226. 

Another  line  of  caaea  maintaina  that  the  harden  of  proof  reati  on  the  atate 
to  prove  the  aanity  of  the  defendant.  Hie  preaomption  of  aanity  oontroila  in 
the  abaenoe  of  evidence  to  the  oontraiy,  and  diapenaea  with  the  nacieuiiity  of 
the  state's  prodnoing  evidence  of  aanity  in  the  first  instance;  hnt  if  the  de- 
fendant gives  evidence  tending  to  overUirow  the  presomption,  the  state  ransfc 
prove  his  sanity  beyond  a  reasonable  doabt  to  warrant  a  conviction;  lAWson 
on  Insanity,  513, 525;  1  Wharton's  Grim.  Law,  sec.  61;  Wharton's  Grim.  Sv., 
sees.  336-839;  Wharton  on  Homicide,  sees.  665-667;  Hopp*  v.  People^  8l  IIL 
885;  S.  G.,  83  Am.  Deo.  231;  Lawson  on  Insanity,  444;  Chaae  v.  PtofU,  40 
ni.  352;  Polk  v.  SiaU,  19  Ind.  170;  Stafem  v.  State^  31  Id.  486;  a  G.,  Law- 
son  on  Insanity,  87;  Bradley  v.  StaU^  31  Ind.  492;  S.  G.,  Lawson  on  Insanity, 
114;  (hutig  v.  StaU^  66  Ind.  94;  a  G.,  32  Am.  Rep.  99;  Lawson  on  Insanity, 
456;  MeD<mgalv.  State,  88  Ind.  24;  State  v.  Crauford,  11  Kan.  32;  a  C,  2 
Green's  Grim.  Rep.  638;  Lawson  on  Insanity,  459;  State  v.  Makn,  25  Kan. 
182;  StaU  v.  Niam,  32  Id.  205;  People  v.  FhOey,  38  Blich.  482;  8.  a.  Law- 
son  on  Insanity,  140;  Cunmngham  v.  State,  66  Miss.  260;  a  G.,  81  Am.  Rep. 
8G0;  Lawson  on  Insanity,  470;  Wright  v.  People,  4  Keb.  407;  a  G.,  Lawson 
on  Insanity,  477;  Ballard  v.  StaU,  19  Keb.  609;  State  v.  Bartiett,  43  N.  H. 
224;  a  G.,  Lawaon  on  Insanity,  480;  StaUY.  PUee,  49  N.  H.  399;  State  v.  Jome^ 
60  Id.  369;  S.  G.,  9  Am.  Rep.  242;  Lawson  on  Insanity,  64;  Dave  v.  State, 
3  Heisk.  348;  S.  G.,  1  Green's  Grim.  Rep.  760;  Lawson  on  Insanity,  602;  and 
aee  StaU  v.  Waterman,  1  Nev.  543,  666.  The  conrta  of  New  York  tend 
towards  upholding  this  view,  but  the  cases  do  not  clearly  lay  down  any 
definite  role:  See  People  v.  McCann,  16  N.  T.  68;  8.  G.,  69  Am.  Dec  642; 
Walter  v.  People,  32  K.  T.  147;  8.  G.,  Lawson  on  Insanity,  49;  Brotherto>t  v. 
People,  75  K.  T.  159;  8.  G.,  3  Am.  Grim.  Rep.  218;  OVotmeU  v.  People,  87 
K.  Y.  377;  8.  G.,  41  Am.  Rep.  379;  Lawson  on  Insanity,  499;  PeopUr.  WaJBoer, 
88  K.  Y.  81;  Wagner  v.  People,  4  Abb.  App.  509;  Cofe's  Trial,  7  Abb.  Pr., 
N.  8.,  321,  328;  PeopU  v.  Waltz,  50  How.  Pr.  204^  232,  234.  A  few  early 
Kew  York  cases  placed  the  burden  of  proof  upon  the  defendant:  People  v. 
RoUneon,  1  Park.  Gr.  649;  People  v.  Kirby,  2  Id.  28;  and  aee  O'Brien  v.  Peofk, 
48  Barb.  274;  Flanagan  v.  People,  52  N.  Y.  467;  8.  G.,  11  Am.  Rep.  731;  1 
Green's  Grim.  Rep.  377;  Lawson  on  Insanity,  37;  as  did  the  early  Dlinob 
case  of  Either  v.  People,  23  HI.  283. 

Thia  theory  is  well  expreased  by  Bir.  Juatice  Valentine  in  StaU  v.  Craw- 
ford,  eupra:  "The  defendant  is  never  required  to  prove  that  he  is  not  guilty 
by  proving  that  he  is  insane;  but  the  state  must  always  prove  that  the  de- 
fendant is  guilty  by  proving  that  he  is  sane.  It  is  true  that  the  state  is  not 
required  in  the  first  instance  to  introduce  evidence  to  prove  sanity,  for  the 
law  presumes  that  all  persons  are  sane,  and  thia  presumption  of  sanity  takes 
the  place  of  evidence  in  the  first  instance.  It  answers  for  evidence  of  sanity 
on  the  part  of  the  atate.  But  if  e^dence  is  introduced  which  tends  to  shake 
this  presumption,  the  jury  must  then  consider  the  same,  and  its  effect  upon  the 
main  issue  of  guilty  or  not  guilty;  and  if,  upon  considering  the  whole  of  the 
evidence  introduced  on  the  trial,  together  with  the  presumption  of  sanity, 
the  preanmption  of  innocence,  and  all  other  legal  presumptions  applicable  to  the 
case  under  the  evidence,  there  ahould  be  a  reaaonable  doubt  aa  to  whether 
the  defendant  ia  aane  or  inaane,  he  mnat  be  acquitted."  It  should  be  noted 
la  this  connection  that  aome  of  the  above  caaea  do  not  apeak  in  ao  maaj 
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words  ci  the  boidui  of  proof  being  on  the  proeecation,  but  aaj  thftt  when 
the  evidence  nuaee  e  reaeonable  doabt  as  to  the  sanity  of  the  defendant^  he 
sboald  be  aoqvitted.  In  substance,  this  is  the  same  as  deciding  that  the 
■tnte  has  the  boiden  of  proof;  for  if  evidence  of  the  def endant»  or  of  the  state 
itself,  raxMs  a  reasonable  doabt  as  to  the  defendant's  sanity,  the  state  mnst 
romove  this  donbt  in  order  to  convict.  These  observations  are  made  becaose 
oonrts  sometimes  have  confoaed  notions  of  burden  of  proof.  Thus,  in  Chast 
T.  Peop&,40IlL  862;  it  is  said:  "We  do  not  desire  to  be  understood  as  hold- 
ing the  prosecution  to  the  proof  of  sanity  in  any  case,  but  we  do  hold,  where 
ervidenoe  of  inssnity  has  been  introduced  by  the  accused,  and  a  reasonable 
doubt  of  his  sanity  is  thereby  created,  the  accused  cannot  be  convicted  of 
tbe  crime. 

The  principal  case^  it  is  seen,  adopts  this  latter  theory,  that  when  any 
evidence  is  given  tending  to  overthrow  the  presumption  of  sanity,  the  bur- 
den of  proof  is  on  the  prosecution  to  prove  sanity  beyond  a  reasonable  doubt* 
It  is  cited  as  upholding  this  doctrine  in  the  following  cases:  Ford  v.  Stale,  71 
AU.  993;  People  v.  WaUer,  1  Idaho*  K.  S.,  391;  MeDougai  v.  State,  88  Ind. 
S7;  State  Y,  Fdter,  32  Iowa,  63;  S.  0.,  Lawsonon  Insanity,  373;  State  y,  CraW' 
/ard,  11  Kan.  45;  S.  0.,  2  Green's  Orim.  Rep.  643;  Lawsonon  Insanity, 
462;  Wright  v.  People,  4  Neb.  409;  S.  C,  Lawson  on  Insanity,  479;  King  v. 
State,  9  Tez.  App.  554^  per  Hurt,  J.;  but  see  it  cited  in  State  v.  Hoyt,  47 
Conn.  641,  to  the  point  that  the  burden  of  proof  is  on  the  defendant. 


Hawkins  v.  Great  Western  Eailroad  Company. 

[17  HiCRIGAlf,  57.J 

Rin^RaiD  CoHFAST  IS  NOT  Exempted  from  LiABiLmr  for  Furnishing 
DiFBcnvB  Gars  for  the  transportation  of  live-stock,  under  a  contract 
which  provides  that  the  owner  takes  all  risks  of  loss  and  injury  "  ia 
loading,  unloading,  conveyance,  and  otherwise,"  whether  arising  from 
the  negligence,  default,  misconduct,  or  otherwise  on  the  part  of  the  com- 
pany's employees;  and  unless  the  owner  assented  to  the  use  of  such  cars, 
after  proper  opportunities  of  observation,  and  with  notice  of  their  actual 
condition,  he  is  entitied  to  expect  that  reasonably  proper  cars  would  be 
furnished. 

Obhmeal  Words  ov  Exbmytion,  Uskd  in  Contract  aiter  Spscino  Ex- 
OBFTiOHS,  ARX  TO  BB  CSoKTiirKD  to  thiugs  ^uedem  generis  with  the  things 
previously  specified. 

Action  against  the  defendant  to  recover  damages  for  inju- 
ries to  certain  horses  shipped  by  the  plaintiffs  over  the  defend* 
ant's  road.    The  facts  are  sufficiently  stated  in  the  opinion. 

Moore  and  Oriffiuj  for  the  plaintiffs  in  error. 

WiUiam  Gray  and  L.  Cochrane^  for  the  defendant  in  error. 

By  Court,  Campbell,  J.  Plaintiff  shipped  certain  horses 
Ofver  the  railway  of  the  defendants,  under  a  contract  which 
provided  that  the  owners  took  all  risks  of  loss,  injury,  damage^ 
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and  other  contmgencies  '^  in  loading,  unloading,  conTeyancei 
axMi  otherwiBo,  whether  arising  £rom  the  negligence,  de£eialty 
or  miscondnct,  groBS  or  culpable,  or  otherwiBe,  on  the  part  of 
the  railway  company's  servants,  agents,  or  oflScers."  The  con- 
tract contained  a  further  proyision  that  when  free  passes  were 
given  to  persons  in  charge  of  animals,  or  to  their  owners  or 
consignees,  the  company  should  not  be  responsible  for  any 
negligence,  default,  or  misconduct,  gross,  culpable,  or  other- 
wise, on  the  part  of  the  company  or  their  servants,  or  of  any 
other  person  or  persons,  causing  or  tending  to  cause  the  injury 
or  detention  of  the  animals. 

The  injury  in  this  case  occurred  by  reason  of  the  bottom  of 
the  carriage  giving  way.  Whether  this  was  caused  by  a  de- 
fect in  the  carriage,  or  by  reason  of  some  other  neglect  or  fault 
in  the  course  of  the  transit,  does  not  distinctly  appear,  as  the 
court  below  found  that  the  company  was  not  liable  at  all  under 
this  agreement.  But  from  the  course  of  the  argument,  we  infer 
that  defective  cars  caused  the  damage. 

In  SJiaw  Y,  York  and  North  Midland  Ry  Co.y  13  Q.  B.  347, 
under  a  contract  which  exempted  the  carrier  from  liability 
"  for  any  injury  or  damage,  however  caused,"  the  court  iuti- 
mated  a  doubt  whether  the  plaintiff  might  not  have  alleged  a 
duty  to  furnish  proper  and  sufficient  carriages,  and  that  the 
loss  happened  from  a  breach  of  that  duty,  notwithstanding  the 
terms  of  the  contract,  which  were  fully  as  broad  as  those  in 
the  present  case. 

Unless  some  showing  was  made  that  the  plaintifib,  with 
proper  opportunities  of  observation,  and  with  notice  of  their 
actual  condition,  assented  to  the  use  of  the  cars  on  which  their 
horses  were  shipped,  we  think  they  were  entitled  to  expect 
that  reasonably  proper  cars  would  be  furnished.  While  there 
is  in  one  clause  of  the  contract  an  exception  of  every  default, 
the  fair  inference  is,  that  this  language  was  used  as  referring 
to  defaults  in  the  particulars  specified  in  the  previous  articles, 
viz.,  '^  loading,  unloading,  conveyance,  and  otherwise,"  and  in 
matters  of  a  like  kind.  The  rule  is  usually  applicable,  that 
where  no  intention  to  the  contrary  appears,  general  words  used 
after  specific  terms  are  to  be  confined  to  things  ejuadem  ffenerii 
with  the  things  previously  specified:  American  Transportation 
Co.  V.  Moore,  6  Mich.  368.  We  think  it  would  not  occur  to 
any  one  executing  such  a  contract  that  it  had  reference  to  any 
risks  except  as  such  as  were  likely  to  arise  from  the  naturA  of 
the  freight  from  delays,  and  from  casualties  and  defaulu 
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occurring  during  the  loading,  transportation,  and  unloading 
and  delivery.  It  would  not  lead  him  to  contemplate  risks  not 
IncideDt  to  the  ordinary  transaction  of  business,  and  arising 
from  negligence  in  no  way  likely  to  be  incurred  by  a  company 
using  ordinary  care  in  the  management  of  its  affairs.  He 
would  fairly  be  led  to  assume  that  the  company,  possessing 
the  usual  facilities  for  the  carrying  trade,  of  which  cars  are 
the  first  and  indispensable  means,  merely  sought  exemption 
from  risks  incurred  in  the  employment  of  those  means. 

If  the  cars  in  question  were  unfit  for  the  purpose  to  which 
they  were  applied,  and  if  that  unfitness  was  of  such  a  charac- 
ter as  to  imply  fault  in  the  company,  or  their  agents,  for  allow- 
ing tiiem  to  be  used,  we  think  they  are  responsible  for  the 
damages  which  accrued  from  their  use.  As  the  case  shows, 
there  was  eyidence  tending  to  show  negligence,  and  as  the 
negligence  may  have  consisted,  and  is  assumed  to  have  been, 
in  the  use  of  unfit  cars,  the  cafie  should  have  gone  to  the  jury 
upon  this  point. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

CooLEY,  C.  J.,  and  Graves,  J.,  concurred. 
Chbibtianct,  J.,  did  not  sit 


Tbm  msmBAL  case  as  it  ftgain  omm  balore  the  court  is  reportsd  la 
Oreat  WeM&m  JZ'y  v.  HmMM,  IS  Mich.  427. 

QomMta  CAwmm  mat  Ldot  Common-law  IiABnarr  bt  Sxpbbbs  Ck>K- 
nucr:  WtUk  v.  PUUbmrg  ete.  B.  i?.,  75  Am.  Deo.  490,  and  note;  note  to. 
Weatem  TrcmBporUUhn  Co.  v.  NewhaU,  76  Id.  776;  Steele  v.  Towmend,  79  Id. 
40,  and  note;  Judaon  y.  Weitem  B.  B.,  83  Id.  646;  IlUnou  Central  R.  B,  ▼. 
Sm^aer,  S7  Id.  901;  BaUmare  etcB.  B.Y.  Baikbone,  88  Id.  664;  BlumenAal 
▼.  Braumd^  01  Id.  349;  BeUt  v.  Farmen*  L.  A  T,  Co.,  91  Id.  460;  Southern 
Mcprem  Co.  v.  Newby,  91  Id.  783;  SotUhem  Bx^preas  Co.  v.  PureeU,  92  Id.  63; 
McMfUem  Y.JUkUgan etc  B.  B.,  93 Id.  208;  Squire  r. New  TorkCentral B.  B.^ 
03 Id.  162;  MobUe etcB.B.Y. Eofkhu,  94 Id.  607;  and aee Adams EKpreaa Co. 
▼.  Ncdt,  87  Id.  610;  Adams  Ikpress  Co.  ▼.  Beagan,  92  Id.  332;  Imt  whether  a 
eommna  earner  mayhj  es^ireas  contract  limit  or  exempt  himself  from  liability 
for  neg^igenoe  or  misoondnct,  see  Welak  r.  PUttburg  etc.  B.  B.,  75  Id.  490^ 
•ad note}  note  to  FFsiteni  TVoMportatiofi  Co.  v.  NewhaU,  76  Id.  776;  Steelew. 
Tommrn^  79  Id.  40,  and  note;  IWnois  Central  B.  B.  r.  Smjfser,  87  Id.  301; 
Bammors  etc.  B.  B.  y.  BathUme,  88  Id.  664;  Illinois  Central  B.  B.  v.  Adams, 
02  Id.  86;  aiod  see  Pemughfoma  B.  B.  y.  Sdwarnenberger,  B4  Id.  490;  Belts  v. 
Mamm^  L.ST.O0.,  01  Id.  460;  Squire  v.  New  York  Oeatrai  B.  B.,  93  Id. 
102;  McbOe  etc  B.  B.t.  Hopkms,  94  Id.  607;  or  may  limit  his  common-lssr 
liability  by  notioe:  See  Western  Transportation  Co.  v.  NewhaU,  76  Id.  760,  and 
note;  SteeisT,  Ttmmmd,  70  Id.  49,  and  note;  J%idson  y.  fTestem  B.  B.,  83  Id. 
Mft;  Pemughnnia  S.  B.  r.  SekwaneiUierger,  84  Id.  490;  Illinois  Central  B.  B. 
%  87  Id.  301;  BkmenOial  y.  Brainerd,  91  Id.  349;  Southern  Hepresi 
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a.  T.  Newb^,  91  Id.  783;  FiBebrownY,  Oramd  Tnaik  By,  92  Id.  606;  Brnd^ 
land  T.  Adams  Sbajprtu  Co.,  03  Id.  68;  TfMxmtpoUM  etc  R  S.  y.  Ooae,  95  Id. 
640.  The  prinoipal  oue  ii  eited  in  OA»o  efe.  E*y  y,  Selbff,  41  Ind.  486^  to  the 
point  that  a  oommon  earner  may  be  exempted  £rom  liability  for  a  Ums  oooa- 
noned  by  ordinazy  negligenoe;  and  aee  Sailroad  Co,  v.  Lodhoood,  19  WalL 
867. 

RUTRIOTIOm  UTQir  LlABILITT  OF  €k>MX0N  CARRIER  ARE  TO  BB  C!0H8fRUBD 

Most  Stromolt  AOAnm  Oasrisr:  Hooper  v.  WeBs,  85  Am.  Doe.  211,  and 
note. 

Teb  fbinoipal  GAflR  IB  oiTRD  in  MeDodt  ▼.  People,  29  Mich.  62,  to  the 
point  that  general  worda  in  a  atatnte  are  to  be  reatrained  to  the  matter  with 
which  the  act  ia  dealing,  and  if  it  be  dealing  with  apeeifio  thinga  or  particolar 
modee  only,  the  general  worda  mnat  be  limited  to  aach  thinga  or  modea,  ez- 
oept  when  it  ia  apparent  that  the  legialatore  intended  by  general  worda  to  go 
farther;  in  Brooke  v.  Cook,  44  Id.  619,  to  the  poiat  that  when  after  an  em- 
merationy  a  atatnte  employe  aome  general  term  to  embrace  other  caaoi^  the 
other  caaea  mnat  be  nnderatood  to  be  caaea  of  the  aame  general  character, 
aort»  or  kind  with  thoae  named;  in  Maemnber  y.  WkUe  Bher  etc,  Co,,  62  Id. 
197,  to  the  point  that  worda  of  apedfioation  in  a  dedazation  draw  into  the 
aame  claaa  thoae  general  terma  which  are  anperadded  to  attain  the  end  with- 
ont  farther  prolixity;  and  in  Oreat  Weetem  R^y  y.  Hawkme,  18  Id.  438^  and 
Mkhigan  etcR.B.Y,  MeDommgh,  21  Id.  206,  it  waa  aaad  that  the  quertkn  of 
▼arianoe,  for  not  declarlBg  apecially  npon  ccntraoti  waa  not  nuaed  la  the 
principal 


GOOPBB   V.   GOOPBB. 

[17  HlOHMAir,  aoft.] 

Fabtdbi  qanvot  BR  DiTOROED  Mbbelt  bboaube  Thet  Litb  Uhhaphlt 
ToaBTHBR  from  nnrnly  tempera  or  mntaal  wranglinga.  Maxried  par- 
aooa  mnat  aabmit  to  the  ordinary  oonaeqnenoea  of  homaa  infirmitiea  and 
of  nnwiae  aelectioiu^  and  the  miacondaot  which  will  be  groond  for  a  di- 
Toroe  mnat  be  very  aerioaa,  and  anch  aa  amoanta  to  extreme  eraelty. 

BziBSME  Crueltt  IS  MOT  OoNTiNED  TO  Mere  Phteigal  Violbhooi,  by  the 
atatatea  of  Michigan,  bat  the  grievance,  of  whatever  kind,  mnat  be  cf 
the  moat  aggravated  nature  to  jnatify  a  divoroe. 

DnroBOB  gamvot  be  Grabtbd  ice  Desebtion,  nnleaa  it  ia  againat  the  will  of 
the  deaerted  party;  and  if  there  be  a  aeparatioQ  by  ocnaent^  nothing  bat 
aa  EBOOBditioiaal  reanmption  of  former  geJatioaa  oaa  raetore  the  partiea 
to  anch  a  poaition  aa  would  make  a  new  aeparatlon  by  the  depaitare  cf 
the  wife  a  criminal  deaertion. 

Wvb  Allowed  Sum  towards  Ezpeesbs  of  LmaAxnur,  Bbbidee  Oosn^  in 
a  caae  where  the  hnaband  waa  refnaed  a  divorce  ag^inat  her,  on  the  groond 
of  deaertion. 

Bill- by  Joel  P.  Cooper  against  his  wife,  for  a  divorce,  on  Um 
ground  of  desertion. 

Stuart^  EdivardSj  and  May^  for  the  complainant. 

Bsleft,  SfnUey^  and  Baich^  for  the  defendant 
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By  Court,  Campbell,  J.  Complainant  filed  hiB  bill  to  ob- 
tain a  divorce,  on  the  ground  of  desertion.  Defendant  is  shown, 
beyond  dispute,  to  have  left  him  in  a  somewhat  clandestine 
manner  in  May,  1861,  and  to  have  remained  away  from  him 
ever  since,  and  it  does  not  appear  that  there  was  at  that  time 
any  immediate  provocation  which  would,  of  itself,  have  ex* 
plained  or  justified  such  a  departure  in  the  case  of  a  wife, 
without  some  further  reason  lying  back  of  it  Unexplained, 
Buch  a  desertion  would  come  within  the  statute. 

But  the  defendant  resists  the  divorce  on  two  grounds:  1. 
Because  she  claims  they  had  previously  separated  for  good 
cause,  and  that  their  reconciliation  had  been  conditional,  and 
the  conduct  of  her  husband  justified  her  leaving;  and  2.  Be- 
cause he  had  since  been  guilty  of  adultery,  and  had  thereby 
debarred  himself  from  claiming  a  divorce  on  any  ground. 

It  appears  that  the  parties  had  lived  very  unhappily  together 
for  several  years,  and  that  complainant's  conduct  had  been 
unkind  and  harsh,  and  at  times  violent.  In  1859  they  agreed 
on  articles  of  separation,  whereby  certain  property  and  the 
custody  of  a  part  of  the  children  were  secured  to  the  wife, 
with  the  usual  covenants  on  her  behalf,  by  a  third  person,  who 
was  made  a  temporary  trustee  to  effect  the  transfers.  In  De- 
cember, 1860,  she  was  induced  to  return  and  live  with  him, 
and  continued  to  do  so  until  the  time  she  left,  in  May,  1861. 
During  most  of  this  time  it  appears  that  their  domestic  rela- 
tions were  very  much  as  they  had  been  formerly. 

It  is  claimed  by  complainant  that  this  return  amounted  to 
a  condonation  of  the  former  grievances,  and  that  there  had 
been  no  new  cause  of  divorce  which  she  could  have  relied  on. 
We  do  not  think  that,  in  the  technical  sense,  there  was  any 
case  for  condonation.    The  rights  of  the  parties  depend  on  very 
difierent  grounds  than  those  to  which  the  effect  of  a  condona- 
tion is  usually  sought  to  be  applied.    If  they  had  never  sepa- 
rated, it  is  not  clear  that  the  wife  would  have  had  any  ground 
for  a  divorce  previous  to  1859.    The  law  does  not  permit  courts 
0  sever  the  marriage  bond,  and  to  break  up  households,  merely 
because  parties,  from  unruly  tempers  or  mutual  wranglings, 
live  unhappily  together.    It  requires  them  to  submit  to  the 
ordinary  consequences  of  human  infirmities  and  of  unwise  se- 
lections, and  the  misconduct  which  will  form  a  good  ground 
for  a  legal  separation   must  be  very  serious,  and  such  as 
amounts  to  extreme  cruelty,  entirely  subverting  the  family  re- 
latums  by  rendering  the  association  intolerable.    Our  statutei 
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do  not  confine  such  cruelty  to  mere  physical  violenoe,  which 
is  by  no  means  the  worst  injury  that  can  be  inflicted  on  per- 
sons of  refined  sensibility,  but  the  grievance,  of  whatever  kind, 
must  be  of  the  most  aggravated  nature  to  justify  a  divorce. 
While  the  proof  shows  that  these  parties  lived  in  very  unpleas- 
ant relations,  it  is  not  clear  that  matters  had  proceeded  to  ex- 
tremity. 

But  desertion  can  only  be  complained  of  when  it  is  against 
the  will  of  the  party  who  is  deserted,  and  constitutes  a  griev- 
ance which  deprives  him  of  the  society  of  his  wife  without  his 
consent  or  acquiescence.  If  there  be  a  separation  by  consent, 
that  consent  shows  that  the  parties  deem  it  no  grievance  to 
be  deprived  of  each  other's  society,  and  nothing  but  an  uncon- 
ditional and  entire  resumption  of  their  early  relations  can  re- 
store them  to  such  a  position  as  would  make  a  new  separation 
by  the  departure  of  the  wife,  as  in  this  case,  a  criminal  deser- 
tion. 

In  the  case  before  us,  although  the  wife  returned,  there  was 
no  cancellation  of  the  articles  of  separation,  and  no  return  of 
the  property  which  had  been  divided,  although  there  is  some 
reason  to  believe  that  the  husband  had  in  view  the  purpose  of 
getting  her  means  away  from  her,  more  than  that  of  restoring 
the  harmony  of  his  household.  It  is  very  evident  that  the 
wife  did  not  intend  to  remain  with  him  unconditionally,  and 
did  not  ronounce  her  right  under  the  articles.  But  she  did  not 
find  the  peace  and  harmony  she  desired,  and  he  is  estopped 
by  the  articles  and  by  his  conduct  from  now  complaining  of 
her  desertion.  It  cannot  in  law  be  regarded  as  a  violation  iji 
his  rights. 

As  we  do  not  regard  the  defendant  as  having  been  guilty  of 
desertion,  it  becomes  needless  to  inquire  whether  she  could,  if 
guilty,  rely  on  his  subsequent  adultery  by  way  of  recrimina- 
tion. We  shall,  therefore,  omit  any  discussion  of  the  evidence 
on  that  subject. 

The  decree  of  the  court  below,  granting  a  divorce,  must  be 
roversed,  and  the  bill  must  be  dismissed,  with  costs  of  both 
courts. 

It  is  proper,  also,  to  make  complainant  chargeable,  to  some 
extent,  for  the  expenses  of  litigation,  which  should  not  be 
thrown  entirely  on  the  funds  given  for  her  separate  mainte- 
nance. He  must,  therefore,  pay  a  further  sum  of  $160  to  the 
defendant,  by  way  of  allowance  for  such  expenses. 

The  other  justices  concurred. 
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GsusLTTy  What  sa,  vitbzh  HiAHiiro  or  Law  of  Djtobob:  8«e  Mcrrk 
r.  Morrii^  73  Am.  Dec.  615,  uid  note  coowdering  the  mbjeot;  JToAofM  t. 
ifoAonc^  81  Id.  91.  Family  qnairels  are  not  ground  for  diyoroe:  Boic  r, 
Bo&e^  60  Mich.  92;  nor  does  a  ooatinnal  ■oooeaiion  ol  petty  aanoyanoa^  oom- 
plaintB,  Janlt-fiadiBfr  and  diBpemgeaient  ol  his  ooiminnn  umiie,  taate,  and 
jadgment  oonetitate  sneh  extreme  cmelty  as  will  joetify  granting  a  husband 
a  diroroe  from  hia  wife:  Johnatm  v.  Jbhuon,  49  Id.  6iO,  both  qootmg  the 


DnKBnoH,  What  is,  wrrsa  Mbahiho  aw  Law  of  Diyobck:  See  tnger* 
aoU  V.  IngermMf  88  Am.  Dec  000,  and  note  ocdleoting  prior  oasea;  Smdkmkk 
▼.  IgfTiiiwViv  93  Id.  96.  To  make  oat  a  ease  for  the  diflwdntion  of  marriage 
on  the  groond  of  desertion,  there  must  be  satisfaotoiy  proof  of  a  cessation  of 
eohabitation,  an  intent  in  the  mind  of  the  defendant  to  desert,  and  a  separa- 
tion against  the  will  of  the  oomplainant:  Bom  y.  R<mj  60  Mich.  92;  wbere^ 
flieref ore,  the  desertion,  if  any,  is  not  against  the  will  of  the  complainant,  he 
is  not  entitied  to  a  dxroroe  on  that  ground:  BtUer  y.  BtHler^  60  Id.  61,  both 
eftting  the  piinoipal  oaae. 

Tks  pmnrapAL  oasb  ib  ctriD  in  Rydd  y.  Rmdd,  83  Mich.  102,  to  the  point 
that  one  who  sues  for  a  diyoroe  on  the  ground  of  desertion  is  obliged  to  show 
an  actoal  desertion  begun  at  the  time  alleged  in  his  bill,  and  continued  with- 
eni  ntamipticn  to  the  time  of  filing  the  bilL 


HoBABT  u  City  of  Dbtboit. 

tl7  moHieAii,  aMij 

Ql&i  B  nor  Proujlbitkd  ibom  ConnLACTDia  to  Lat  Nidbouov  Pat^ 
MSPT  BT  m  Chaxtdk,  which  provides  that  no  oontraots  shall  be  mads 
by  the  city,  except  with  the  lowest  bidder,  after  advertisement  of  pro* 
posals,  although  the  right  to  lay  it  is  patented,  and  owned  by  a  single 
firm,  which  was  the  only  bidder. 

Bill  in  chanoeiy  for  an  injunotion.  Tho  fiEuH»  are  stated 
in  the  opinion. 

Levi  L.  BarbowTy  and  Moore  and  Ghiffinj  for  the  eomplainanl 
O.  V.  N,  Laihropj  and  Gray  and  Moran^  for  the  defendants. 

By  Court,  Coolky,  C.  J.  The  complainant  seeks  to  enjoin 
the  collection  of  a  tax  levied  upon  a  lot  owned  by  him  for  the 
purpose  of  paying  the  expense  of  paving  in  firont  of  it  with  the 
Nicholson  pavement,  alleging  as  ground  of  injunction  that 
the  contract  for  such  pavement  was  illegal,  and  therefore  in- 
valid. 

The  question  of  validity  arises  upon  the  following  facts: 
The  city  charter,  chapter  8,  section  12,  provides  as  follows: 
^  No  contract  for  the  purchase  of  any  real  estate,  or  for  the 
WDBtruction  of  any  pubUc  building,  sewer,  paving,  graveUng, 
planking,  maoadamixing,  or  for  the  construction  of  ai\y  public 
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work  whatever,  or  for  any  work  to  be  done,  or  for  purchasing 
or  furnishing  any  material,  printing,  or  supplies  for  said  cor- 
poration, if  the  purchase  of  said  real  estate,  or  the  expense 
of  such  construction,  repair,  work,  material,  or  supplies  shall 
exceed  two  hundred  dollars,  shall  be  let  or  entered  into,  except 
to  and  with  the  lowest  responsible  bidder,  with  adequate 
security,  ....  and  not  until  advertised  proposals  and  speci- 
fications therefor  shall  have  been  duly  published  in  at  least 
one  daily  newspaper  published  in  said  city,  and  for  such  period 
as  the  common  council  shall  prescribe." 

The  right  to  lay  the  Nicholson  pavement  in  Detroit,  at  the 
time  this  contract  was  let,  was  owned  exclusively  by  the  firm 
of  Smith,  Cook,  &  Co.,  the  contractors,  who  alone,  therefore,  it 
is  said,  could  and  did  bid  for  the  contract,  and  there  being  no 
possibility  of  a  competitor,  the  contract  was  awarded  to  them 
on  their  own  terms.  This  circumstance  of  exclusive  right,  it 
is  claimed,  precludes  the  application  of  this  provision  of  the 
charter  to  such  a  contract,  inasmuch  as  the  purpose  of  the 
provision,  which  was  to  secure  open  and  public  competition, 
could  not  possibly  be  accomplished  where  there  could  be  but 
one  bidder. 

The  doctrine  of  the  complainant  leads  to  this  condusion: 
That  wherever,  from  the  nature  of  the  case,  there  can  be  no 
competition,  the  city  can  make  no  contract,  however  impor- 
tant or  necessary  for  the  interest  of  the  city,  since  contracts, 
except  by  public  letting,  are  forbidden  by  the  express  terms 
of  the  statute,  and  those  by  public  letting  are  forbidden  by  an 
implication  which  is  equally  imperative.  And  if  applied  to 
this  case,  however  much  this  mode  of  paving  may  exceed  all 
others  in  utility,  it  cannot  be  adopted  in  the  city  of  Detroit, 
or  in  any  other  city  with  the  like  provision  in  its  charter,  even 
although  the  proprietors  of  the  patent  might  be  willing  to  lay 
it  on  terms  more  advantageous  to  the  city  than  those  on  which 
pavement  of  less  value  could  be  procured. 

To  support  this  conclusion,  we  must  import  into  the  statate 
a  condition  which  we  must  suppose  to  pervade  its  spirit,  bat 
which  is  not  expressed  by  its  words.  The  power  which  the 
charter  gives  to  the  common  council  to  cause  the  streets  to  be 
paved  is  conferred  by  another  section  in  very  ample  terms, — 
the  sole  condition  imposed  upon  it  being  the  public  letting  of 
the  contract  to  the  lowest  bidder.  The  courts,  I  think,  should 
be  very  cautious  about  importing  new  terms  into  a  statate  in 

ier  to  make  it  express  a  meaning  which  its  words  do  not 
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coQvey,  and  they  ought,  at  least,  to  first  make  sure  that  they 
not  changing  the  legislative  intent,  and  giving  the  atatato 
operation  that  the  legislature  never  designed,  and  perhaps 
would  never  have  assented  to. 

The  benefits  to  be  anticipated  from  the  public  letting  of 
contracts  must  vary  greatly  in  the  different  classes  of  cases, 
according  to  the  extent  of  competition  that  is  possible  or  can 
be  excited.  If  unskilled  labor  is  to  be  advertised  for,  or  a 
work  which  is  open  to  all,  and  all  the  materials  which  are 
abcmdant  at  regular  market  rates,  it  is  evident  that  everybody 
may  bid,  and  the  competition  be  general.  But  if  the  work  to 
be  constructed  require  the  constant  attendance  of  a  scientific 
overseer,  or  if  some  of  the  material  be  scarce,  and  owned  by 
a  few  persons  only,  or  if  the  work  be  so  expensive  as  to  be, 
according  to  the  terms  on  which  it  is  to  be  constructed,  beyond 
the  means  of  most  persons,  it  must  be  very  apparent  that  in 
these  and  many  other  cases  which  can  be  supposed,  the  same 
lull  benefits  of  competition  are  not  always  to  be  obtained, 
which  are  probable  in  the  cases  first  supposed,  and  that  the 
danger  of  monopolies  and  combinations  will  be  proportionately 
greater. 

It  will  not  be  claimed,  however,  that  the  city  has  not  au- 
thority to  let  contracts  in  these  cases;  and  even  if  two  persons 
only  are  in  position  to  become  bidders,  it  would  be  conceded 
that  a  contract  could  be  lawfully  let,  even  though  but  one  of  the 
two  should  actually  throw  in  proposals.  The  security  of  the 
city  against  combinations  and  extravagant  contracts  in  such 
cases  must  rest  in  the  power  which  the  common  council  possess 
to  reject  any  bid  which  they  might  regard  as  unreasonable, — a 
flower  which  the  legislature  have  evidently  considered  of  some 
value,  as  otherwise  they  would  have  made  the  fact  of  lowest 
bid  conclusive,  and  the  execution  of  a  contract  in  accordance 
with  it  compulsory. 

It  is  very  clear,  therefore,  that  the  courts  cannot  step  in  and 
-declare  a  contract  thus  publicly  let  to  be  void,  because  the 
anticipated  benefit  was  not  obtained  from  the  competition,  if 
any  competition  was  possible.  The  statute  has  fixed  a  rule 
from  which  great  benefit  will  be  derived  in  many  cases,  and 
eome  benefit  in  most  cases;  and  it  has  declared,  in  effect,  that 
contracts  shall  be  valid  which  comply  with  that  rule.  The 
role  is  made  general  for  the  benefits  that  will  generally  flow 
from  it;  and  the  purpose  is  to  attain  those  benefits  wherever 
imcticable,  be  they  more  or  less.    We  cannot  declare  a  eon- 
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tract  Yoid  on  the  sole  gronnd  that  no  benefits  followed  the 
application  of  the  rule  in  that  particular  case,  though  the  com- 
mon coimcil  might  have  refused  to  enter  into  it  for  that  reason, 
if  they  had  seen  fit  And  if  we  cannot  declare  a  contract  void 
because  of  this  result,  neither,  I  think,  can  we  do  so  because, 
beforehand,  the  result  might  be  supposed  inevitable. 

The  case  was  argued  as  if  such  a  patent  right  was  a  thing 
which  stood  by  itself,  so  that  very  few  cases  could  be  liable  to 
the  objection  now  taken.  This,  however,  is  not  so.  The  ob* 
jection  would  be  applicable  in  any  case  where  the  city  mig^t 
have  occasion  to  procure  any  patented  machine,  or  to  let  any 
contract  requiring  the  use  of  any  invention  secured  by  lettezs 
patent.  It  is  true  that  in  the  case  of  machines  of  known  utU- 
ity,  the  market  will  generally  be  supplied  at  regular  rates;  but 
it  frequently  happens  that  one  person,  firm,  or  corporation 
alone  has  them  for  sale,  so  that  there  is  a  practical  monopoly, 
even  though  some  of  the  machines  may  be  in  the  hands  of  indi- 
viduals who  have  purchased  for  their  own  use.  Yet  unques- 
tionably other  persons  than  the  owners  of  the  right  may  bid  for 
a  contract  to  supply  such  machines,  relying,  perhaps,  on  being 
able  to  obtain  the  privilege  of  manufacturing  them,  or  upon 
purchasing  them  at  the  rates  at  which  they  are  generally  sold. 
Their  contract  would  be  vaUd,  notwithstanding  they  might 
find  it  difficult  or  even  impossible  to  perform  it 

But  it  is  sometimes  the  case  that  there  is  as  complete  a 
monopoly  of  some  material  necessary  to  the  performance  of  a 
public  contract,  as  of  a  patent  right,  the  use  of  which  is  essen- 
tial. It  might  even  happen  with  a  common  material  that  at 
a  particular  emergency  all  that  was  within  reach,  or  that 
could  be  obtained  within  the  necessary  time  for  the  perform- 
ance of  the  contract,  would  be  owned  by  a  single  individual. 
In  such  a  case,  on  the  complainant's  theory,  the  public  work 
must  be  suspended,  however  necessary  and  urgent  And  as  a 
monopoly  in  regard  to  any  necessary  article,  however  insig- 
nificant, would  be  as  fatal  as  if  it  extended  to  all  the  material, 
injunction  bills  of  this  kind,  I  fear,  would  multijdy  upon  ns, 
to  the  great  detriment  of  the  city,  since  contractors,  in  mak- 
ing their  bids,  would  be  compelled  to  add  thereto  a  sum  suffi- 
cient to  cover  the  risks  of  loss  from  delayed  payments,  and 
from  possible  defeat  in  a  suit  in  chancery. 

But  it  is  not,  I  apprehend,  strictly  correct  to  say  that  because 
the  patented  invention  which  must  be  made  use  of  is  owned 
by  one  person  exclusively,  therefore  no  one  else  can  be  a  bid 
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der.  Every  one  has  a  right  to  bid,  and  to  take  upon  himself 
the  risk  of  being  able  to  procure  the  right  to  make  use  of  the 
myention.  Certainly  the  showing  that  Smith,  Cook,  &  Co. 
owned  the  right  to  put  down  the  Nicholson  pavement  in  the 
city  of  Detroit  does  not  go  far  enough  to  show  that  they  alone 
oould  bid  on  a  contract  for  that  purpose.  If  that  firm  held 
the  privilege  of  putting  down  the  pavement  for  sale  at  a  regular 
price  per  square  foot  or  yard,  the  opportunity  to  bid  for  a  pub- 
lic contract  would  be  as  much  open  to  public  competition  as 
for  any  other  work  requiring  skilled  labor.  For  aught  we  know, 
this  was  the  case;  and  we  may  well  take  notice  of  the  fact  that 
it  is  frequently  by  thus  selling  the  royalty  that  the  owners  of 
new  inventions  expect  to  obtain  their  reward.  The  royalty 
acquires  a  sort  of  market  value  which  becomes  well  understood; 
and  all  persons  have  the  benefit  of  this  market  value  just  as 
much  as  they  would  if  the  ownership  and  right  to  control  were 
of  such  a  character  that  monopoly  would  be  impossible.  True, 
the  owner  may  at  any  time  withdraw  the  royalty  from  sale  in 
order  to  drive  hard  bargains;  but  if  he  does,  the  public  still 
retain  a  security  in  the  power  to  refrise  to  contract  with  him. 

The  theory  of  the  complainant  is  that  more  than  one  bid  in 
this  case  was  impossible.  But  suppose,  in  point  of  fact.  Smith, 
Cook,  &  Co.  had  not  bid  at  all,  but  several  other  persons,  hav- 
ing first  ascertained  at  what  price  they  could  obtain  the  royalty, 
had  entered  into  a  sharp  competition  for  this  contract,  would 
it  not  have  been  demonstrated  that  not  only  was  more  than 
one  bid  possible,  but  that  the  very  benefits  the  charter  designed 
to  secure  by  the  public  letting  had  been  obtained?  And  if  this 
is  80,  how  can  it  be  said  that  the  fact  that  a  monopoly  of  the 
patent  exists  necessarily  defeats  all  contracts  to  which  the 
*^tent  is  essential? 

0-1  the  theory  of  the  complainant,  it  is  easy  to  imagine  cases 
in  wbich  the  court  would  be  placed  in  the  remarkable  position 
)f  holding  contracts  void  on  the  ground  that  competition  was 
impossible,  and  therefore  the  benefits  of  the  public  letting 
could  not  be  obtained,  when  in  fact  there  had  been  competition, 
and  the  benefit  had  actually  been  realizcJ.  I  do  not  believe 
there  is  any  mere  implication  of  the  law  which  can  force  us  to 
this  conclusion;  and  to  my  mind,  it  is  very  clear  that  the  legis- 
lature would  not  intentionally  have  so  tied  up  the  hands  of  the 
city  authorities  as  to  preclude  their  making  use  of  new  and 
Suable  inventioDS.    I  am  not,  therefore,  disposed  to  put  upon 
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tfao  charter  a  forced  construction  to  that  effecti  which  its  termr 
do  not  appear  to  me  to  juetify. 

I  am  aware  of  the  contrary  decision  which,  by  a  divided 
court,  has  been  made  in  Wisconsin,  in  the  case  of  Dean  v.  ChaH- 
Umj  23  Wis.  590;  but  with  great  respect  for  the  reasons  assigoed 
by  that  court,  I  am  still  brought  to  the  conclusion  that  the 
decree  of  the  circuit  judge  was  correct,  and  it  must  be  afiBrmed^ 

Chbistiancy  and  Obaves,  JJ.,  concurred. 


Oaxpbxll,  J.,  diasentedy  being  nnable  to  recoaoile  the  aotioa  of  tho  ai^ 
with  the  prorisionB  of  its  charter.  He  was  of  the  opinion  that  tiu 
▼iaiona  oonld  not  nanaUy  create  more  difficulty  where  artidea  or 
are  patented  than  in  other  caaea.  The  patent  lawa  contemplate  that  thii^gia 
patented  ahall  be  offered  to  the  pnblio  on  equal  terms;  and  in  moat  caaea  iin* 
provementa  reqairing  the  introdnotion  of  patented  articles  or  methoda  an  a» 
open  to  general  competition  as  any  others.  Bat  if  a  rigid  monopoly  ia  k^4 
np  there  conld  be  no  competition,  and  all  the  evila  contemplated  by  tW 
charter  wonld  be  introduced.  Instead  of  obtaining  the  work  at  the  loweai 
price,  it  could  only  be  had  at  the  highest  price;  instead  of  competing;  akill- 
ful  workmen,  those  must  be  employed  whom  the  patentees  see  fit  to  fbre» 
upon  the  city;  and  instead  of  choice  in  the  quality  of  materials,  it  moat  ac- 
cept such  as  the  contractor  is  willing  to  pay  for.  Publication  of  propoaala 
would  be  an  empty  ceremony  when  there  waa  no  chance  for  competition,  aad 
when  the  choice  of  the  patented  improvement  waa  practically  equivalent  to 
a  choice  of  the  contractor  at  his  own  price.  The  charter  waa  designed  not 
only  to  provide  against  extravagant  prices,  but  also  to  prevent  opportonit^y 
of  favoritism  and  corruption  in  the  council.  If  there  were  several  different 
kinds  of  paving,  and  only  one  was  patented,  the  patentee  retaining  his  umk 
nopoly  would  find  it  weU  worth  his  while  to  be  liberal  in  indnoementa  ta- 
select  his  plan,  and  could  afford  to  be  all  the  more  liberal  becauae  he  couM 
recover  back  hia  outlay  by  enhancing  hia  pricea.  Furthermore,  while  tha 
adoption  of  a  new  style  of  paving  may  be  convenient,  it  can  never  be  necea- 
sary.  No  patent  continues  beyond  a  few  years,  and  a  city  that  ia  withiA 
fourteen  years  of  the  last  improvement  cannot  be  very  backward  in  progreasL 
Moreover,  the  real  merita  and  durability  of  a  new  pavement  can  never  W 
fully  teated  very  much  before  the  term  of  privilege  has  approached  ita  cloasi 
As  each  newpUoi  ia  generally  aomewhat  expensive,  its  adoption  ahoald  alway» 
require  some  consideration. 

Municipal  CIorporation's  Powvb  to  Lvt  GoirraAOiB  iob  Patkrtkd  Ar- 
ticles, OwNBB  BT  Single  Fibm,  when  its  Charter  RBQunuB  Contbaois  i» 
BE  Awarded  to  Lowest  Bidder,  aiter  Advertisement  or  Pboposaub.  — A. 
number  of  cases  involve  the  application  of  this  general  question  to  patented 
pavements.  The  corporation's  power  is  upheld  in  the  following:  Matz  v.  O^ 
qfDetroUf  18  Mich.  615  (Nicholson  pavement);  Yamold  v.  dip qf  Lawrence,  H- 
Kan.  126,  130  (Wyckoff  pavement),  both  approving  the  principal  case;  In  rt 
Dugro,  60  N.  Y.  613  (Nicholson  pavement);  and  denied  in  the  following: 
Dean  v.  CharUon,  23  Wis.  690  (Nicholson  pavement);  Ni^oleon  Pavement  Ca 
V.  PoJnfer,  35  Cal.  699  (Nicholson  pavement);  Burgess  v.  CUy  <if  J^erwn,  2) 
La.  Ann.  143  (Nicholson  pavement);  Dolan  v.  Mayor  etc,  qfNeiD  York,  4  Abbk 
P^.y  N.  8.9  897  (Stafford  pavement).    Chief  Juatice  Dillon  diaaented^  in 
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w.  01arttb%  Jtipra»  approving  the  principal  ome,  page  610.  11iaprio«^al 
wma  aho  cited  in  Bwrgtn  ▼.  CUy  qfJtffemmt  ntpra,  page  147,  as  inoppoeitioB 
to  the  result  which  the  ooiirt  reached  in  that  case;  and  see  the  prinetpal  ease 
also  approved  in  ilaorN^-(;feMrtrfev  re/.  Oookw.  0^  ^2VA^  26  Midi.  278^ 
per  Christiancy,  J. 

Jndge  Dillon,  in  speaking  of  theee  cases,  says:  "The  sopreme  ccort  of 
m^i>fg«iTt  has  affirmed,  while  the  snpreme  court  of  Wisconsin  and  of  other 
■iates  hare  denied,  the  proposition  that  where  a  city  charter  proyides  that 
no  oontractB  shall  be  made  by  the  city  except  with  the  lowest  bidder,  after 
adTortisement  of  proposals,  it  does  not  prohibit  the  corporation  from  eon- 
tracting  to  lay  Nicholson  paToment,  though  the  right  to  lay  it  is  patented 
and  owned  by  a  single  firm.  The  question  is  close,  but  there  seems,  so  fsr, 
to  be  a  tendency  in  the  courts  to  adopt  the  Wisconsin  yiew":  1  Dillon  on 
If  naisipal  CSorporations,  sec.  467. 


Maxon  V.  Pbbbott. 

L17  MlCHIGAH,  182.] 

J^UTBOUOH  Alias  Wbft  ov  RxpLx^nN  d  Unadthobized  and  Ihtalid,  yet 
where  the  plaintiff  recovers  judgment,  and  the  subsequent  proceedings 
up  to  the  judgment  must  be  sustained  as  in  all  respects  in  aooordanoe 
with  the  statute,  and  the  judgment  is  the  same  which  would  have  been 
rendered  had  no  aUtu  writ  issued,  the  defendant  cannot  complain. 

PoBSiasioic  OF  Pbofkbtt  has  bken  Chanobd,  80  THAT  Wbtt  of  Rbpleydi 
HAT  bb  Subd  out,  where  the  property  is  seized  by  the  defendant  under 
an  attachment,  and  an  inventory  is  made,  and  the  defendant  locks  up  a 
portion  of  the  property  in  a  trunk,  takes  away  a  portion,  leaves  the 
trunk  and  the  remainder  of  the  property  in  the  office  where  it  was  at 
the  time,  locks  up  the  office  and  takes  away  the  key,  but  afterwards 
gives  the  key  to  the  plaintiff's  attorney  with  the  understanding  that  the 
rights  acquired  by  the  levy  should  not  thereby  be  lost. 

Tools  of  DENnsr  abb  Exbhft  fbox  Ezbodtion  as  ''Mbohakioal  Tools" 
under  section  4404  of  the  Compiled  Laws  of  Michigan,  which  provides 
that  property  exempted  from  execution,  "excepting  mechanical  tools 
and  implements  of  husbandry,  shall  not  be  exempt  from  any  execution 
issued  upon  a  judgment  rendered  for  the  purehsss  money  for  the  same 
property. 

BxPLEviN.    The  facts  are  stated  in  the  opinion. 
T.  C.  Orievj  for  the  plaintiff. 
Itaae  ManUmf  for  the  defendant. 

By  Court,  Coolby,  C.  J.  Mazon  broaght  replevin  against 
Perrott  for  a  case  of  dental  instraments,  a  tool  chest  for  the 
purpose  of  keeping  dental  instruments  in,  a  vulcanizer,  and 
the  apparatus  connected  therewith,  a  dental  lathe,  and  the 
appamtus  used  with  the  same,  and  many  other  instruments 
and  conYeniences  employed  by  the  plaintiff  in  his  business  as 
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a  dentist,  together  with  the  carpet  covering  the  floor  in  hia 
office.  A  part  of  the  property  only  was  found  by  the  officer 
and  taken  on  the  writ  of  replevin,  and  the  defendant  then 
sued  oat  an  alias  writ,  under  which  the  remainder  was  re- 
plevied. The  defendant  pleaded  the  general  issue,  and  justi- 
fied his  taking  of  this  property  from  the  plaintiff,  by  virtue  of 
an  execution  issued  on  a  judgment  against  the  plaintiff  in 
favor  of  one  White,  which  execution  was  directed  and  de- 
livered to  the  defendant,  as  sheriff  of  the  county  of  Bay,  for 
service. 

The  court  below  gave  judgment  for  the  plaintiff. 

Several  errors  are  assigned  upon  the  record. 

1.  It  is  insisted  that  under  our  statute  there  is  no  authority 
to  issue  an  aliaa  writ  of  replevin,  and  that,  consequently,  the 
defendant  is  entitled  to  a  return  of  the  property  seized  by  vir- 
tue of  that  writ.  We  do  not  think,  however,  that  this  conse- 
quence would  follow  from  the  premises.  The  statute  (Comp. 
Law,  sec.  5017)  provides  that  if  the  property  described  in  the 
writ  of  replevin  is  not  found  by  the  officer,  the  plaintiff  may, 
nevertheless,  proceed  in  the  action;  and  by  another  section,  if 
he  shall  recover  on  the  whole  record,  he  is  to  be  entitled  to  a 
further  judgment,  that  the  goods  and  chattels  not  found  be 
replevied  and  delivered  to  him  mthout  delay:  Sec.  5034. 

If,  therefore,  we  concede  that  the  alia^  writ  was  invalid,  we 
must,  nevertheless,  sustain  the  subsequent  proceedings,  up  to 
the  judgment,  as  in  all  respects  in  accordance  with  the  stat- 
ute, and  the  error  in  the  judgment,  if  any,  is  one  of  which  the 
defendant  cannot  complain,  since  it  is  the  same  judgment 
which  would  have  been  rendered  had  no  alias  writ  issued,  with 
the  omission  of  the  clause  for  further  replevin,  which  the  plain- 
tiff would  have  been  entitled  to  had  he  requested  it  We 
have  repeatedly  held  that  we  would  not  reverse  a  judgment 
for  an  error  in  ho  particular  affecting  iiguriously  the  interests 
of  the  party  complaining. 

2.  It  is  claimed  that  the  present  action  cannot  be  maintained 
as  to  the  most  of  the  property,  for  the  reason  that  the  plaintiff 
was  in  possession  of  such  property  at  the  time  the  writ  of  re- 
plevin was  sued  out.  The  facts  upon  which  this  objection  is 
based  are  as  follows: — 

The  suit  in  favor  of  White  against  the  plaintiff  was  com- 
menced by  writ  of  attachment,  which  was  served  by  defendant 
by  seizing  the  property  and  making  the  usual  inventory.  Tho 
property  at  the  time  was  in  the  plaintiff's  office,  and  the  plain- 
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tiff  was  present.  Defendant  packed  up  some  of  the  property 
in  a  irnhk  or  chest  in  the  office  belonging  to  the  plaintiff,  to 
which  there  were  two  keys,  one  of  which  was  taken  by  defend- 
ant, and  the  other  left  with  plaintiff.  None  of  the  property 
was  removed  firom  the  offioe  except  the  case  of  dental  instru* 
ments.  The  defendant,  after  comideting  the  attachment, 
locked  up  the  office  and  carried  away  the  key,  but  within  a 
week  thereafter  delivered  the  key  to  one  of  the  plaintiff's  at- 
torneys, bnt  with  the  understanding  that  he  should  thereby 
lose  no  rights  acquired  by  his  levy,  and  he  never  relinquished 
his  levy,  but  always  insisted  upoa  retaining  it.  The  plaintiff 
did  not  again  go  into  the  offioe  until  he  went  with  the  officer 
who  served  the  replevin.  It  BppeaiB  that  the  reason  of  the  de- 
fendant for  delivering  the  key  to  plaintiff's  attorney  was  that 
he  might  not  be  supposed  to  claim  rights  in  the  plaintiff's 
leasehold  interest  in  the  office,  upon  which  he  had  made  no 
levy  of  his  writ. 

We  do  not  think  that  upon  this  state  of  Ceu^  the  plaintiff  is 
to  be  considered  as  having  been  in  possession  of  the  property, 
or  any  part  of  it,  at  the  time  the  writ  of  replevin  was  served. 
The  defendant  had  for  all  purposes  effectually  displaced  his 
possession;  and  although  after  the  key  to  his  office  was  de- 
livered to  his  attorney ,  it  would  have  been  in  his  power  to  enter 
the  (^ce,  open  the  trank  and  remove  the  property  left  therein, 
yet  it  is  evident  this  could  not  have  been  done  without  a  vio- 
lation of  good  faith,  nor,  if  the  attachment  was  valid,  without 
rendering  the  defendant  liable  to  the  officer  in  trespass.  Of 
the  articles  in  the  trunk  the  plaintiff  had  no  possession,  either 
actual  or  constructive,  and  it  does  not  even  appear  that  his  re- 
tention of  a  key  thereto  was  with  the  consent  or  knowledge  of 
the  defendant.  The  case  of  Hiekey  v.  HimdaUy  12  Mich.  1Q2, 
vpon  which  the  defendant  relies  on  this  branch  of  the  case, 
differs  essentially  from  the  present,  inasmuch  as  in  that  the 
officer  had  not  interfered  with  the  property,  exoept  to  make 
an  inventory  and  appraisal,  but  had  left  the  possession  undis* 
iurbed. 

8.  The  main  question  in  the  case  relates  to  the  case  of  dental 
instruments,  which  the  plaintiff  claims  were  exempt  from 
execution,  while  the  defendant  insists  they  were  liable  to  be 
taken  in  execution  on  White's  judgment,  inasmuch  as  that 
Judgment  is  shown  to  have  been  rendered  fer  the  purchase 
price  of  the  same  instruments. 

The  question  on  this  branch  of  the  case  is  one  of  statutory 
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constrnctioQ.  The  statute  (Comp.  LawB,  sec.  4465,  sabd.  8) 
provides  for  the  exemption  from  levy  and  sale  under  any  exe- 
cution of  "the  tools,  implements,  materials,  stock,  apparatus, 
team,  vehicle,  horses,  harness,  or  other  things  to  enable  any 
person  to  carry  on  the  profession,  trade,  occupation,  or  bud- 
ness,  in  which  he  is  wholly  or  principally  engaged,  not  exceed- 
ing  in  value  $250." 

In  1849,  the  legislature  passed  an  act  amendatory  of  this 
subdivision,  the  second  section  of  which  is  as  follows: — 

"  The  property  exempted  in  the  subdivision  of  which  this 
act  is  amendatory,  excepting  mechanical  tools  and  implemenia 
of  husbandry,  shall  not  be  exempt  from  any  execution  issued 
upon  a  judgment  rendered  for  the  purchase-money  for  the 
same  property":  Comp.  Laws,  sec.  4494. 

The  question  which  this  case  presents  is,  whether  the  case 
of  dental  instruments  is  covered  by  the  term  "  mechanical 
tools"  or  not;  it  being  clear  that  if  not,  these  instruments  were 
subject  to  the  levy  of  the  execution  in  question. 

The  counsel  for  the  defendant  has  argued  this  question  with 
no  little  ingenuity  and  subtlety,  and  it  is  certainly  not  easy  to 
determine  precisely  what  the  legislature  meant  by  the  words 
in  question.  It  is  quite  possible  that  the  legislative  design 
was  simply  to  protect  the  agricultural  and  mechanical  callings, 
and  that  tools  necessary  in  the  occupations  of  other  perscms 
were  not  meant  to  be  exempted,  notwithstanding  they  might 
properly  be  designated  as  mechanical  tools. 

I  do  not  deem  it  necessary,  however,  to  enter  upon  a  critical 
examination  of  the  words  employed  in  the  statute,  as  my 
brethern  are  all  of  the  opinion  that  under  any  construction 
which  could  be  reasonably  given  to  the  word  "mechanical" 
as  here  used,  the  tools  of  a  dentist  must  be  included.  A 
dentist  in  one  sense  is  a  professional  man,  but  in  another 
sense  his  calling  is  mainly  mechanical,  and  the  tools  which 
he  employs  are  used  in  mechanical  operations.  Indeed,  den- 
tistry was  formerly  purely  mechanical,  and  instruction  in  it 
scarcely  went  beyond  manual  dexterity  in  the  use  of  tools,  and 
a  knowledge  of  the  human  system  generally,  and  of  the  dis- 
eases which  might  affect  the  teeth  and  render  an  operation 
important  was  by  no  means  considered  necessary.  Of  late, 
however,  as  the  physiology  of  the  human  system  has  become 
better  understood,  and  the  relations  of  its  various  parts  and 
their  mutual  dependence  are  more  clearly  recognized,  dentis- 
try has  made  great  progress  as  a  science,  and  its  practitioneni 
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claim,  with  much  justice,  to  be  classed  among  the  learned 
professions.  It  is  nevertheless  true  that  the  operations  of  the 
dentist  are  still  for  the  most  part  mechanical,  and  so  far  as 
tools  are  employed,  they  are  purely  so;  and  wc  could  not  ex- 
clude these  tools  from  the  exemption  which  the  statute  makes 
without  confining  the  construction  of  the  statute  within  limits 
not  justified  by  the  words  employed.  The  ordinary  meaning 
of  "  mechanical  tools,"  it  is  plain,  will  include  those  in  ques- 
tion, and  there  is  nothing  in  t)ie  context  which  will  justify  us 
in  saying  that  the  legislative  design  would  exclude  them. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
costs. 

The  other  justices  ooncurred. 


PosaissioH  BT  DmRDAnr  or  Pbopkbtt  is  NionsABT  nr  REPLsym:  Rkk' 
mrdmm  y.  Reed,  64  Am.  Bee.  77;  and  Me  note  to  Hkke^  t.  Bhudale,  77  Id. 
463.  Where  a  ooDBtable  haa  levied  npon  penonal  property  in  poaMaaion  of 
judgment  debtora,  but  haa  never  taken  it  into  hia  own  poaaeaaion,  or  in  any 
way  interfered  with  the  poeaeaaion  of  the  judgment  debtora,  they  cannot 
maintain  replevin:  Bacon  v.  Dams,  90  Mich.  157»  diatingniahing  the  principal 


Tools  akd  Implucsntb  of  Traps,  What  amm,  wxrmir  Hiasino  or  Ex- 
BcmoN  Laws:  See  WoocUr,  JCiqf€t»  02  Am.  Dao.  766^  aadaolaeolleotiiigpriot 
JT^er  T.  JT^er,  02  UL  482. 


Bbown  V.  Pboplb. 

[17  XlOHiaAR,  iXk] 

BriDXiroi  of  SuBBovNBnro  Facts  and  CiBouiarAVQQn  Wbidb  havb  Ant 
BxABDfQ  UPON  Mannxb  OF  Dbath,  and  any  tendency  to  ahow  whether 
it  waa  natural,  accidental,  or  f  eloniona,  may  and  ahould  be  given  in  evi- 
dence by  the  proaecntion,  when  a  peraon  ia  acouaed  of  a  felonioua  homi- 
cide. Such  evidence  ia  a  neoeeaary  preliminary  to  any  which  ahall  be 
offered  to  connect  any  particular  peraon  with  the  homicide. 

TBSTDfONT   OF  OkB  WiTNIBS  THAT  Hs    HAD  VEMS   TOLD   OF  FAOIS  TiSTI- 

fud  to  BT  Anothxb  aa  having  occurred  on  a  certain  day  ia  inadmiaaible, 
although  offered  for  the  purpoae  of  fixing  the  date,  since  it  not  only  doea 
not  prove  the  date^  but  ita  only  force  is  to  corroborate  the  atatement  of 
a  witness  in  court  by  proving  that  he  made  the  same  atatement  out  of 
oourt. 
■viDKNOB  TsNDora  TO  DnpBOVB  Alibi  mat  bb  Rbbuttbd  by  ahowing 
that  the  witneaaea  for  the  proaeoution  were  mistaken  as  to  the  time  of 
the  oocurrenoe  sworn  to  by  them,  and  ahould  not  be  rejected  on  the 
ground  that  the  defendant  ahould  have  given  it  aa  a  part  of  bia  evidence 
in  ohief  to  establish  the  ofiU. 
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DxVKirBAHT  HAS  BlQBT  TO  SUFPOSB  THAT  EviDEirCB  WIU.  BV  OWWEKXD  AMD 

Rkceived  iir  ITS  LoGiCAj.  Obdkb,  and  is  not  Boond  to  meet  it  before  it 
becomes  relerant  to  the  case. 
It  n  KOT  Mattbb  or  Disckrion  wttk  Govbt  to  Keiwot  EvniKivaH  beoaas 
it  was  not  offered  before  the  proper  time  for  its  admiesiiin 

Ihdictm ENT  for  murder.    The  facts  are  stated  in  the  opinion. 

8.  B.  SimU.and  T.  Romeyn^  for  the  plamtiff  in  error. 

O.  V,  N.  Lothrop  and  A.  B,  Mfyne^  for  the  defendants  in  error. 

By  Court,  Coolet,  C.  J.  The  plaintifT  in  error  was  convicted 
of  the  murder  of  one  John  Morse.  The  circumstances  of  the 
case  were  very  peculiar.  Morse,  it  appears,  was  found,  on  thd 
morning  of  August  1,  1867,  suspended  by  a  strap  around  his 
neck,  lifeless,  but  still  warm.  The  appearances  indicated  a 
suicide,  but  the  theory  of  the  prosecution  was,  that  he  was  first 
made  insensible  by  other  persons,  and  then  suspended,  and 
the  surroundings  arranged  to  give  these  appearances.  The 
first  error  alleged  in  the  record  relates  to  the  evidence  of 
Henry  J.  Hall,  who,  having  found  the  body  of  the  deceased, 
testified  to  its  condition  and  surroundings,  and  thereupon,  to 
quote  from  the  record,  "  the  counsel  for  the  people,  claiming 
that  John  Morse  was  first  made  insensible  by  chloroform,  and 
then  hanged  and  killed,  offered  to  prove  by  the  witness  that 
on  the  morning  he  found  John  Morse  hanging  in  the  stable,  he 
smelled  a  peculiar  smell  about  the  stable  and  bam;  to  the 
admission  of  which  evidence  the  counsel  for  the  defendant  did 
then  and  there  object,  on  the  ground  that  simply  proposing  to 
prove  a  peculiar  smell  was  too  vague  and  indefinite,  and  the 
counsel  for  the  people  then  said  they  intended  to  show  that 
the  said  smell  was  the  odor  of  the  chloroform;  and  the  coun- 
sel for  the  defendant  insisted  upon  the  objection  that  the  prop> 
osition  was  too  vague  and  indefinite,  and  thereforo  irrelevant; 
and  the  said  circuit  judge  overruled  the  objection,  and  the 
defendant's  counsel  then  and  there  excepted.  And  the  said 
Henry  J.  Hall  testified  that  he  smelled  a  peculiar  smell,  and 
did  not  know  what  it  was  like."  Other  similar  evidence  was 
allowed  to  be  given  by  other  witnesses,  none  of  whom  could 
tell  at  the  time  what  the  odor  was,  but  one  of  them  testified 
that  having  smelled  a  bottle  of  what  she  was  told  was  chloro- 
form, some  five  months  afterwards,  she  found  that  the  odor 
was  the  sapie  as  that  about  the  bam  on  the  morning  in  ques- 
tion. No  further  evidence  was  given  on  the  subject,  and  it 
was  not  claimed  that  thero  was  any  testimony  to  indicate  that 
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the  death  was  preceded  by  the  administratioii  of  chloroform 
beyond  that  above  stated. 

When  the  cause  was  given  to  the  jury  by  the  circuit  judge, 
he  did  not  instruct  them  to  disregard  the  above  evidence,  nor 
was  he  requested  to  do  so.  The  plaintiff  in  error  claims  that 
his  objection  was  a  valid  one  when  taken,  and  that  its  force 
could  not  be  avoided,  except  by  evidence  subsequently  in 
some  way  connecting  him  with  the  chloroform.  The  prosecu- 
tion, on  the  other  hand,  claim  that  thej  had  a  right  to  give 
the  evidence  as  a  part  of  the  circumstances  surrounding  the 
discovery  of  the  body,  whether  it  had  any  tendency  to  con- 
nect the  plaintiff  in  error  with  the  death  or  not;  and  they 
also  claim  that  if  it  had  been  offered  as  one  link  in  the  chain 
of  evidence  connecting  the  plaintiff  in  error  with  the  alleged 
homicide,  it  would,  nevertheless,  at  the  time,  have  been  ad- 
missible, and  if  they  foiled  to  follow  it  up  by  other  evidence, 
the  plaintiff  in  error  should  have  requested  the  judge  to  in- 
struct the  jury  to  disregard  it,  and  excepted  to  his  ruling  if 
he  foiled  to  do  so;  and  that,  not  having  done  so,  the  record 
discloses  no  error  of  which  he  has  put  himself  in  position  to 
complain. 

When  a  person  is  accused  of  a  felonious  homicide,  it  is  both 
the  right  and  the  duty  of  the  prosecution  to  give  evidence  of 
all  those  surrounding  focts  and  circumstances  which  have 
any  bearing  ifpon  the  manner  of  the  death,  and  any  tendency 
to  show  whether  it  was  natural,  accidental,  or  felonious,  and 
if  the  latter,  whether  the  deceased  was  felo  de  se^  or  died  by 
the  hand  of  another.  It  is  both  a  right  and  a  duty  to  give 
to  the  jury,  by  evidence,  as  complete  a  picture  as  possible  ^of 
all  the  surroundings;  and  this,  irrespective  entirely  of  any 
question  of  subsequently  connecting  the  defendant  with  the 
transaction  by  other  proofo.  Such  evidence  is  a  necessary 
preliminary  to  any  which  shall  be  offered  to  connect  any  par- 
ticular person  with  the  homicide;  and  the  more  full  and  com- 
plete the  prosecution  make  it,  the  better  do  they  discharge 
their  duty  to  the  public,  and  if  he  is  innocent,  to  the  defend- 
ant also. 

We  have  no  doubt  the  evidence  given  in  this  case  was  ad- 
missible as  a  part  of  this  preliminary  showing.  From  the 
record,  however,  it  does  not  appear  to  have  been  offered  with 
this  view,  but  as  a  part  of  a  chain  of  evidence  to  establish  the 
theory  that  the  defendant  had  employed  chloroform  to  stupefy 
Morse,  and  then  hung  him.    When  offered  for  ibis  purpose, 
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but  not  in  any  manner  followed  up  by  evidence  to  establish 
other  links  in  the  chain,  we  are  not  by  any  means  satisfied 
that  the  objection  of  the  defendant  to  its  vague  and  inconclu- 
sive character,  or  rather  to  its  irrelevancy  as  an  isolated  fact 
bearing  upon  the  question  of  his  guilt,  did  not  hold  good, 
without  any  subsequent  request  to  have  it  stricken  out  or  dis- 
regarded. As  we  have  found  it  necessary,  on  another  ground, 
to  order  a  new  trial,  and  it  is  not  likely  that  this  question  will 
arise  again  in  the  same  form,  we  do  not  feel  called  upon  to 
express  a  definite  opinion  upon  it;  but  at  the  same  time,  ws 
cannot  avoid  feeling  that  evidence  thus  introduced  as  bear- 
ing upon  the  guilt  of  the  accused,  and  accompanied  with  a 
declaration  which  embodies  the  theory  of  the  prosecution  con- 
cerning the  case,  is  exceedingly  liable  to  impress  the  jury  to 
the  defendant's  prejudice,  especially  if  in  the  subsequent  pro- 
ceedings in  the  case  it  is  treated  as  proper  evidence  to  be 
considered  by  the  jury  as  tending  to  show  the  guilt  of  the  ac- 
cused. 

The  same  remarks  mil  apply  to  the  testimony  of  witnesses 
concerning  tracks  discovered  near  the  bam  on  the  morning  in 
question,  though  possibly  in  respect  to  that  testimony  there 
may  be  more  room  to  claim  that  there  was  subsequent  evi- 
dence from  which  the  jury  might  connect  the  tracks  with  the 
defendant. 

The  next  error  alleged  in  the  record  relates  to  (he  testimony 
of  Abner  Wright.  George  Wright,  a  son  of  Abner,  had  testi- 
fied that  he  saw  Delos  Race,  who  seems  to  have  been  sup- 
posed particeps  criminis  with  another  person,  at  a  certain 
point  where,  if  certain  evidence  introduced  by  defendant  to 
establish  an  alibi  was  true,  neither  Race  nor  himself  could 
have  been  on  the  1st  of  August,  in  the  evening.  The  date 
here  became  of  the  last  importance,  and,  as  the  record  says, 
for  the  purpose  of  fixing  the  date,  Abner  Wright  was  allowed 
to  testify  that  George  Wright  told  him  on  the  morning  of  Au- 
gust 2d,  that  he  saw  Delos  Race  and  another  person  the  night 
before. 

We  are  not  satisfied  that  this  evidence  was  admissible.  It 
was  not  evidence  which  proved  the  date  of  an  event  to  which 
the  former  witness  had  testified,  but  its  only  force  was  to  cor- 
roborate the  statement  that  the  first  witness  had  seen  at  a  cer- 
tain time  the  persons  he  now  testified  about,  by  showing  that 
on  another  occasion  he  had  said  he  saw  them.  This  was  the 
effect,  whatever  may  have  been  its  ostensible  object.    It  was 
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bolsiering  up  his  Btatement  in  court  by  proof  of  a  like  state- 
ment out  of  court;  and  it  was  therefore  open  to  all  the  objec* 
tions  to  which  hearsay  evidence  is  usually  subject:  Deshon  y. 
Merchants'  Ins,  Co.,  11  Met.  199;  1  Greenl.  Ev.,  sec.  469;  Stark. 
Ev.  187;  Rez  v.  Parker^  3  Doug.  242;  Berkeley  Peerage  Case^ 
2  Phill.  Ev.,  4th  ed.,  Cowen  and  Hill's  notes,  p.  974,  note  2; 
1Mb  V.  Hockley,  23  Wend.  50;  2  Russell  on  Crimes,  938,  939, 
763;  Jackson  v.  Eiz,  6  Cow.  314.  We  had  occasion  to  con- 
sider a  kindred  point  in  Detroit  and  Milwaukee  R.  R.  Co.  v. 
Van  Steinburg,  17  Mich.  99,  and  we  think  the  evidence  in  this 
case  was  inadmissible,  for  reasons  similar  to  those  we  then 
assigned. 

The  prosecution,  also  to  disprove  the  alibi,  introduced  evi- 
dence to  show  that  Dclos  Race  was  at  the  house  of  one  Rose 
on  the  afternoon  of  August  Ist;  that  he  came  there  with  John 
Hall  between  two  and  four  o'clock,  and  went  away  a  little  bo- 
fore  four. 

To  rebut  this,  the  defendant  offered  to  prove  by  Hall  and 
others  that  he.  Hall,  was  not  at  Rose's  on  the  afternoon  stated, 
but  that  he  and  Race  were  there  a  day  or  two  previous. 

This  evidence  was  rejected  on  the  ground  that  it  ought  to 
have  been  given  by  the  defendant  as  a  part  of  his  aflBrmative 
proof  to  establish  the  alibi. 

This  court,  we  think,  was  in  error  in  this  ruling.    Until  Rose 
was  put  upon  the  stand,  there  was  nothing  in  the  case  to  make 
this  evidence  cither  proper  or  relevant.     It  was  no  part  of  the 
proof  of  the  alibi  because  it  related   to  a  time  prior  to  the 
offense,  and  was  not  inconsistent  with  the  presence  of  defend- 
ant at  the   time  and  place  of  the  death.     It  was  insisted  on 
the  argument  that  inasmuch  as  this  case  had  once  before  been 
tried,  so  that  the  defendant  was  apprised  what  evidence  would 
be  offered,  it  was  his  duty  to  anticipate  it,  and  he  could  not 
possibly  have  been  taken  by  surprise.     This,  however,  is  not 
a  question  of  surprise,  but  of  the  proper  order  of  proof     The 
defendant  had  a  right  to  suppose  that  evidence  should  be 
offered,  and  would  be  received  in  its  logical  order  and  se- 
quence.    He  was  not  bound  to  offer  evidence  before  it  had 
become  relevant  to  the  case,  nor  could  he  rightfully  conclude 
that,  wlicn  its  admissibility  depended  upon  evidence  to  be 
given  by  the  prosecution,  the  court  would  receive  it  before  it 
had  been  made  relevant  by  such  other  evidence  being  put  in. 
it  was  also  suggested  that  this  being  merely  a  question  of  the 
order  of  proof,  the  power  of  the  judge  presiding  at  the  trial 
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over  it  was  diBoretionary.  Bat  it  can  neyer  be  a  matter  ef 
diecretioa  with  a  court  to  reject  eYidence  becaoae  it  was  not 
offered  before  the  proper  time  for  its  admission.  When  this 
evidence  was  offered  the  defendant  was  entitled  to  it  as  a 
matter  of  right,  and  not  of  mere  Cavor,  and  the  rejection  was 
clearly  an  error. 
The  judgment  must  be  reversed,  and  a  new  trial  ordeied. 

The  other  jostices  conoorred. 


Thb  TaaasFAL  oasi  n  cnxo  in  PaUm  t.  Peopk^  18  Mioh.  S27;  P«oplf  t. 
JTorftfe,  88  Id.  124^  to  th«  point  that  it  is  oompetent  for  the  pmwifjilion,  «n 
a  trial  for  homicidB^  to  giToeridsnoe  of  the  whole  traniBiotion;  and  the  raliag 
of  the  prindpal  caee  ii  ae  applioable  to  proeeoatioiis  for  lape  at  for  homicide: 
Sirm^f  T.  Ptopie,  24  Id.  10.  . 


Ring  v.  Burt. 

ri7  Michigan.  46S.1 
MA»^PT»n  Woman's  Common-law  Dibabilitt  as  to   OoNTBAome   Gov- 

TZNUxa  IN  MiGHiOAN,  ozoopt  that  statutes  have  giren  her  all  tiie  powers 

of  a/eme  aokf  with  reference  to  her  separate  property. 
Ua^»t«t>  Woman's  Right  in  Michigan  to  Homxstxad  nr  HubbandIi 

Lands  is  not  in  Naturb  of  Ssparatb  Pbopertt,  and  oannot  be  eon- 
^  Teyed,  encnmhered,  or  in  any  manner  affeoted  by  contrsot  by  her,  except 

by  joining  with  her  husband  in  the  instrament,  according  to  ststate. 
BiABBiXD  Woman  is  not  Bound,  in  Michigan,  bt  Vbbbal  OoBTBAKnv  io 

CoNVBT  HoMBSTXAD,  made  by  herself  and  hnsband,  in  oonsideratioa  oi 

their  support  daring  lifetime,  although  the  contract  is  part  perforaiedv 

and  the  husband  gives  a  deed  in  accordance  therewith,  which  is  not  «za- 

cnted  by  her. 
Boji  IN  Equttt  mat  bs  Maintaibbd  bt  WnKnr  to  katb  Hovbibap  am 

Pbopkb  Valub  Sbt  on  nr  hbb  Hubbavd'b  Labm^  against  his  gna- 

tees  thereof  in  possession. 

Bill  in  equity  by  Polly  Ring  against  her  daughter,  DeUft 
Bart,  and  her  daughter's  hnsband,  Daniel  Bart,  to  haTe  a 
homestead  in  certain  premises  set  off  to  the  complainant. 
The  premises  in  question  were  owned  by  Ira  Ring,  the  hus- 
band of  the  complainant,  and  had  been  occupied  by  him  and 
the  complainant  as  a  homestead.  They  consisted  of  forty  aciee 
of  land,  with  the  dwelling-house  and  improvements,  and  were 
conceded  to  be  worth  over  fifteen  hundred  dollars.  On  October 
9, 1865,  Ring  gave  a  deed  of  them,  without  the  complainant's 
signature,  to  Mrs.  Burt  The  defendants  gave  evidence  that 
deed  was  made  in  pursuance  of  a  verbal  agreement  be> 
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tweeo  Ring  and  the  complainant  on  the  one  ride,  and  them- 
selTes  on  the  other,  by  which  the  defendants  were  to  moTO- 
upon,  the  premises,  and  support  and  take  care  of  Ring  and  the 
complainant  during  their  lives,  and  the  defendants  were  to 
haTB  therefor  the  feurm  and  any  surplus  of  personal  property; 
that  the  defendants  went  into  possession  of  the  premises,  and 
supported  Ring  and  the  complainant  until  the  death  of  Ring, 
June  26,  1866;  and  that  they  were  ready  and  willing  to  con- 
tinue to  support  the  complainant  according  to  the  agreement^, 
but  that  she  left  them  of  her  own  accord.  The  bill  was  dis* 
missed  witbont  prejudice. 

SpoMlding  and  Ormuany  tor  the  oomplainant. 
Strickland  and  StotU^  for  the  defendants. 

By  Court,  Christiakct,  J.  The  deed  of  October  9,  1865,. 
from  Ira  Ring  to  his  daughter,  Delia  Burt,  without  the  signa^ 
ture  of  complainant,  then  his  wife,  was,  both  by  the  constitu- 
tion and  the  statutes,  void  as  against  the  complainant's  right, 
to  a  homestead:  See  Const.,  art.  16,  sec.  2;  Comp.  Laws,  c.  132, 
sees.  1,  2. 

This  is  not  denied  so  far  as  the  question  depends  upon  the- 
deed  alone.  But  defendant  insists  that  the  deed  was  made  in 
conrideration  and  pursuance  of  a  verbal  agreement  between 
Ira  Ring  and  the  complainant,  then  his  wife,  on  the  one  side, 
and  the  defendants  on  the  other,  by  which  the  defendants  were 
to  support  and  take  care  of  said  Ring  and  complainant  during 
their  lives,  in  case  they  should  live  with  defendants  on  the 
place;  that  the  defendants  went  into  possession  under  said 
deed,  and  that  complainant  and  her  husband  continued  to  live 
with  and  were  supported  by  defendants  till  the  death  of  said 
Ira,  June  26,  1866;  and  that  they  were  ready  and  willing  to- 
continue  to  support  complainant  according  to  the  agreement, 
but  that  she  left  them  of  her  own  accord,  etc. 

Admitting  this  agreement,  and  its  part  performance,  to  be 
folly  proved,  and  that  the  deed  was  made  in  pursuance  of  it, 
we  are  unable  to  perceive  how  it  can  in  any  manner  affect  the 
right  of  complainant  to  a  homestead  in  the  premises. 

At  common  law,  a  married  woman  is  incapable  of  entering, 
into  any  binding  contract  affecting  any  right  she  may  have  in 
her  husband's  property,  and  the  common-law  disability  still 
continues  in  this  state,  except  as  it  has  been  removed  by  stat- 
ute.   The  etatutes  securing  to  her  her  separate  property  have, 
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as  to  Buch  sole  or  separate  property,  remoyed  the  disability^ 
and  given  her  all  the  powers  of  9,  feme  sole. 

But  the  right  to  a  homestead  in  her  husband's  lands  is  no 
more  in  the  nature  of  such  sole  property  than  the  right  to 
dower;  and  there  is  a  striking  similarity  between  them  as  to 
the  question  here  involved.  The  only  mode  in  which  she  can 
convey  or  encumber  (or  in  any  manner  affect  by  contract) 
either  of  these  rights  during  coverture  is  by  joining  in  a  deed 
or  mortgage  with  her  husband,  according  to  the  statutes.  Her 
agreement,  therefore,  if  made  as  claimed,  was  simply  void. 
The  defendants  being  in  possession,  and  the  forty  acres  of  land 
with  the  dwelling-house  and  improvements  being  admitted  to 
be  worth  more  than  fifteen  hundred  dollars,  this  bill  is  the 
proper  remedy  for  having  the  homestead  ascertained  and  set 
off  to  her:  Beecher  v.  Baldy^  7  Mich.  488. 

The  decree  of  the  court  below  dismissing  the  bill  must  be  re- 
versed, with  costs  of  both  courts,  and  a  decree  must  be  entered 
in  this  court  giving  to  her  the  right  to  a  homestead,  to  be  ascer- 
tained and  set  off  according  to  the  prayer  of  the  bill,  and  declar- 
ing the  deed  of  Ira  Ring  to  Delia  Burt  void  and  of  no  effect  as 
against  complainant's  rights  to  such  homestead.  And  the  case 
must  be  remitted  to  the  court  below  for  further  proceedings  as 
may  be  necessary  to  carry  this  decree  into  effect. 

The  other  justices  concurred. 


flOMXSTBAD  CAN  BB  CONYBTBD  OR  BuOUMBBBn)  OHLT  AB  PrMCMB«D  BT 

Statutb:  PooU  ▼.  Oerrard^  65  Am.  Deo.  4S1,  and  note;  Brewer  ▼.  WaU,  76 
Id.  76;  BeH  t.  Allen,  SI  Id.  338;  Larwn  v.  Bejfnoich,  81  Id.  444;  Sharp  t. 
Bailey,  81  Id.  489;  HoeHne  v.  LUd^field,  83  Id.  215;  Pardee  v.  Lwdky,  83  LL 
219;  Bumap  v.  Cook,  85  Id.  507,  and  note.  In  Michigan  a  hneband  is  deprived 
of  all  authority  to  sell,  mortgage,  or  otherwise  charge  the  homestead  without 
the  wife's  consent,  though  his  title  thereto  may  he  complete  and  abeoluta: 
Snyder  v.  People,  26  Mich.  110;  so  if  a  husband  gives  his  individual  deed  of  his 
homestead,  or  of  the  farm  inchiding  the  homestead,  it  will  be  wholly  invalid 
as  to  such  premises  as  the  homestead  embraced:  Philip  v.  Stameh,  20  Id.  380; 
BO  a  conveyance  cannot  be  coerced  on  the  basis  of  a  oontract  made  by  the 
husband  alone,  which  the  wife  refuses  to  perform:  BMmmm  v.  Baier,  47  Id. 
622;  and  the  most  positive  parol  promise  to  sell  the  homestead,  or  not  to 
olaim  it,  is  void  in  law,  even  though  the  oonaideration  may  be  ample:  Skowen 
V.  Robinson,  43  Id.  512.    The  principal  oaaa  is  oited  to  the  foregoing  pointfti 

Thb  8TATBMENT  ov  THB  PRINCIPAL  OABB,  that  a  married  woman  ooold  nok 
afFect  her  dower  right  except  by  joining  in  a  deed  or  mortgage  with  her  hus- 
band, was  not  the  point  in  judgment,  and  was  only  a  oasnal  observanoe  in  the 
•oorae  of  argument:  Bhoadee  v.  Dome,  61  Mioh.  809. 
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Gross  v.  MoMaeen. 
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AniDATiT  ON  Attaghmint  Which  States  that  DmorDAirni  "abi 
Justly  Indbbtkb"  to  the  plaintiif  in  a  certain  siuii,  npon  ezpreae  eon- 
tracts  bat  which  fails  to  itate  that  each  indebtedneis  ia  **  dae,"  doea  not 
comply  with  the  Michigan  Compiled  Laws,  chapter  140,  section  2. 

Action  by  E.  V.  McMaken  against  Samuel  Cross  and  Wil- 
liam McDowell,  in  which  a  writ  of  attachment  was  sued  out. 
The  only  question  in  the  case  is  as  to  the  sufficiency  of  the 
affidavit  on  attachment. 

William  L.  Stoughton  and  J7.  F,  Severens^  for  the  plaintiffs 
in  error. 

Johnson  and  Higby^  for  the  defendant  in  error. 

By  Court,  Christiancy,  J.  The  only  question  in  this  case 
is  that  of  the  sufficiency  of  the  affidavit  upon  which  the  writ 
of  attachment  issued. 

The  statute  (Comp.  Laws,  c.  140,  sec.  2)  requires  the  affi- 
davit to  state,  among  other  things,  ^'that  the  defendant  is 
indebted  to  the  plaintiff,  and  specifying  the  amount  of  such 
indebtedness,  as  near  as  may  be,  over  and  above  all  legal  off- 
sets, and  that  the  same  is  due  upon  contract,  express  or  implied, 
or  upon  judgment" 

The  affidavit  in  this  case  is,  that  the  defendants  "are  justly 
indebted  to  the  said  E.  V.  McMaken,  plaintiff  in  this  writ, 
upon  express  contract,  in  the  sum  of  $619.48,  as  near  as  m^y 
be  over  and  above  all  legal  set-offs,"  thus  omitting  any  allega- 
tion that  the  indebtedness  is  due,  except  as  this  might  be  infer- 
able from  the  term  "indebted"  in  the  context  in  which  it  is 
used. 

There  can  be  no  doubt  of  the  intention  of  this  statute  to 
require  of  the  plaintiff,  as  a  condition  precedent  to  this  extraor- 
dinary statute  proceeding  which  seizes  the  defendant's  prop- 
erty before  trial,  that  he  shall  first  show  by  his  own  oath,  or 
that  of  some  other  person  knowing  the  facts,  that  he  has  an 
existing  cause  of  action  against  the  defendant,  arising  upon 
contract;  in  other  words,  that  there  is  an  indebtedness  of  the 
defendant  which  is  due  or  payable  at  the  time:  See  Buckley  v. 
iotw^,  2  Mich.  418;  Hale  v.  Chandlery  3  Id.  531;  Galloway  v. 
flWmw,  1  Doug.  (Mich.)  330;  Green's  Pr.,  sec.  219. 

It  is  urged  by  the  counsel  for  defendant  in  error  that  this  is 
tufficiently  shown  by  the  allegation  in  the  affidavit  that  the 
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**  defendant  is  indebted."  But  this  phrase,  in  itaelf,  is  aome- 
what  equivocal.  In  the  popular  as  well  as  the  strict  legal 
sense,  a  man  is  said  to  be  indebted  to  another  without  refer- 
ence to  the  question  whether  the  debt  is  due  or  yet  to  become 
due.  The  law  reoognises  a  debt  not  yet  due  as  a  present  debti 
though  payable  in  future, — debitwm  in  prse$entij  tolvendum  in 
fuiwro. 

And  though  the  language  of  the  affidavit,  that  *'  defendant 
is  indebted,''  when  considered  in  reference  to  the  purpose  of 
the  affidavit,  might  furnish  an  inference  that  an  indebtedness 
already  due  was  intended,  yet  without  an  express  declaration 
to  this  effect  in  the  affidavit,  there  might  be  room  for  some 
doubt  or  equivocation,  at  least  as  to  the  real  meaning  of  the 
affiant.  The  legislature  have  seen  fit  to  require  that  this  shall 
not  be  left  to  interference,  but  shall  be  placed  beyond  all  ques- 
tion or  doubt  by  requiring  proof  of  both  the  facts,  the  indebt' 
edness,  and  that  it  is  due,  and  have  required  the  affidavit 
positively  to  state  both.  The  language  is,  ''due  upon  con- 
tract." If  they  meant  no  more  than  is  claimed  by  defendant 
in  error,  they  would  much  more  naturally  and  appropriately 
have  said,  ''arising  upon  contract,"  or  "that  the  same  is 
founded  upon  contract." 

This  is  put  beyond  all  reasonable  doubt  by  the  language  ct 
the  fourth  section,  —  "no  writ  of  attachment  shall  be  issued 
under  the  provisions  of  this  chapter,  unless  the  amount  stated 
in  such  affidavit  as  due  to  the  plaintiff  over  and  above  aU 
legal  set-offs  shaU'exceed  the  sum  of  one  hundred  dollars": 
See  Buckley  v.  Lowryy  2  Mich.  418. 

And  in  view  of  the  abuses  to  which  this  extraordinary 
remedy  is  liable,  we  deem  it  a  wise  policy  to  require  a  some- 
what strict  compliance  with  all  the  essential  conditions  pre- 
scribed by  the  legislature  as  safeguards  against  such  abuses. 
Even  with  this  provision  as  it  is,  the  records  of  our  own  courts 
show  that  in  several  cases  the  writs  have  been  issued  when 
the  debt,  or  a  great  part  of  it,  was  not  yet  due:  BucUey  v. 
Lowryj  2  Mich.  418;  Hale  v.  Chandler^  3  Id.  581;  and  see  Oal- 
loway  V.  HolmeSy  1  Doug.  (Mich.)  830. 

In  Wihon  v.  Arnold,  5  Mich.  98,  this  point,  though  raised, 
was  not  passed  upon  by  the  court,  the  affidavit  being  held  bad 
upon  other  grounds.  And  what  is  there  said  of  the  requisites 
of  the  affidavit  must  be  construed  with  reference  to  the  ground 
upon  which  the  opinion  in  that  case  was  based. 

The  circuit  court  erred  in  holding  the  affidavit  sufficient; 
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and  as  the  whole  proceeding  depended  upon  thiSi  the  judgment 
moBt  be  reyersedy  with  coste. 

The  other  justices  concurred. 


AsmuTiT  ON  Attaghmxht,  What  mubt  BtAtmt  8oa  Frtdmhetp  ▼.  Mrw 
mm^  79  Am.  Deo.  162;  and  «ztanBTe  note  tlimtou    It  mut  stele  HbtA  ^hm 
k  dM  JIMmm  ▼.  l^Mnwft^  a  Miok  468^  oifefaig  tiM  prii^^ 


WixoM  V.  Stbfhbns. 

[17  XioauiAii,  61S.] 

Dbbv  n  vor  Mkboxd  in  Judgmnrt,  until  a  Tilid  Jodgnkanl  haa  bam  ob- 
tained upon  it. 

JvmicKNT  Which  n  JjfmmoTUAL  bt  Bbason  or  Mat  axe  nr  Najoi  ov 
Ons  of  PLAnrnm  does  not  preelude  them  from  bringing  new  aoit  to 
recover  npon  the  original  demand. 

CoaanaBioNXB's  AnjovBHiNa  Examination  of  WnNnsv  to  Anothbb 
Town  from  that  fixed  in  the  notioe,  without  the  oonaent  of  the  partiei^ 
la  of  qneationable  propriety,  and  ought  not  to  be  enoonraged;  but  where 
n  party  did  not  attend  at  the  time  and  place  deaignatedt  and  the  oom- 
■daaionar,  owing  to  the  abaenoe  of  a  witness,  adjonmed  the  examination 
to  another  day  and  at  another  plaoe  within  the  connty,  and  on  each  ad* 
Jonmed  day  proceeded  to  take  the  testimony,  if  saoh  party  has  in  any 
wny  been  injvred  by  the  adjoomment,  his  remedy  is  to  apply  to  the 
oonrt^  on  proper  ahowinc^  to  sapprsaa  the  depositiona. 

Assumpsit  on  a  promissory  note.  The  fiicts  are  stated  in 
the  opinion. 

J.  L.  Topping  J  tar  the  plamtiffs  in  error. 

2*.  O.  Smiihj  for  the  defendants  in  error. 

By  Court,  Coolet,  C.  J.  Stephens  and  Beatty  brought  suit 
in  the  court  below  against  the  Wizoms,  upon  a  promissory 
note  made  by  them,  and  payable  to  the  order  of  the  plaintiffs. 
The  declaration  was  upon  the  common  counts,  with  a  copy  of 
this  note  attached,  and  it  also  contained  a  special  count  set- 
ting forth  that  the  plaintiffs,  by  the  name  of  James  Stephens 
and  James  Beatty,  had  recovered  judgment  on  this  note 
against  the  defendants,  before  a  justice  of  the  peace,  which 
judgment  still  remained  unsatisfied  and  in  force.  The  count, 
however,  showed  that  only  one  of  the  defendants  was  served 
with  process  in  the  suit  before  the  justice. 

On  the  trial  in  the  court  below,  the  defendants  objected  to 
4he  admission  of  evidence  of  this  judgment  on  the  ground  that 
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it  was  between  other  parties  than  the  parties  to  this  cause,  and 
was  therefore  irrelevant;  but  the  court  received  it,  and  al- 
lowed it,  against  the  objection  of  defendants,  to  be  followed 
up  with  evidence  that  the  suit  before  the  justice  was  com- 
menced in  the  name  of  James  Stephens  and  James  Beatty, 
instead  of  John  Stephens  and  James  Beatty,  by  mistake. 

The  position  assumed  by  the  defendants  was,  that  the  note 
was  merged  in  the  judgment  rendered  upon  it,  and  therefore 
could  not  again  be  the  subject  of  suit,  and  at  the  same  time, 
that  it  was  not  competent  for  the  plaintiffs  to  have  the  benefit 
of  the  judgment  by  proving  that  it  was  intended  to  be  ren- 
dered in  their  favor.  In  effect,  the  defendants  claimed  that 
the  justice's  judgment  was  void,  but  that  nevertheless  it  had 
the  effect  to  merge  the  demand  upon  which  it  was  rendered. 

We  are  of  opinion  that  no  error  was  committed  by  the  court 
in  its  ruling.  If,  by  reason  of  the  mistake,  the  judgment  ren- 
dered by  the  justice  was  not  valid,  so  that  the  plaintiffs  could 
enforce  it,  then  it  would  seem  that  it  could  not  constitute  a 
bar  to  a  new  suit  on  the  note.  The  bar  in  such  a  case  springs 
from  the  party  having  already  obtained  a  higher  security; 
and  where  he  has  got  no  new  security,  his  remedy  upon  the 
original  demand  is  not  taken  away.  This  was  the  view  of 
the  circuit  judge,  who  held  that  the  plaintiffs  oould  not  recover 
upon  the  justice's  judgment,  but  might  have  judgment  upon 
the  note. 

The  only  other  error  which  is  alleged  in  the  case  arises  upon 
the  admission  in  evidence  of  certain  depositions  taken  on 
notice  before  a  circuit  court  commissioner.  The  notice  was 
for  the  taking  of  the  depositions  at  the  office  of  H.  D.  Carpen- 
ter, at  Lansing,  on  September  26,  1867,  at  11  o'clock  a.  m.  It 
appears  that  the  commissioner  attended  at  that  time  and 
place  for  the  purpose  of  taking  the  depositions,  but  that 
neither  of  the  defendants  appeared,  and  that  on  account  of 
the  absence  of  one  of  the  witnesses,  after  waiting  two  hours, 
the  commissioner  adjourned  the  taking  of  the  testimony  to  his 
own  office,  in  Mason,  on  the  second  day  of  October,  1867,  at 
1  o'clock  p.  M.,  at  whidh  time  the  depositions  were  taken.  The 
defendants  did  not  appear  on  the  adjourned  day,  nor  did  they 
make  any  motion  to  suppress  the  depositions,  nor  does  it  ap- 
pear that  they  ever,  at  any  time,  appeared  at  the  place  first 
fixed  for  the  taking  of  the  testimony,  in  order  to  take  part  in 
the  examination. 

The  propriety  of  the  commissioner  in  any  case  a^jotiming 
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8Dch  an  examination  to  a  different  town  from  that  fixed  in  the 
notice  is  so  questionable  that  we  are  not  disposed  to  lay  down 
any  rule  that  shall  encourage  such  a  practice.  Neither,  on 
the  other  hand,  do  we  think  that  parties  who  have  been  regu- 
larly served  with  notice  are  to  be  encouraged  to  remain  away 
from  the  examination,  and  watch  for  technical  errors  to  be 
taken  advantage  of  afterwards.  Undoubtedly,  the  party  noti- 
fied in  such  a  case  has  a  right  to  appear  and  participate  in 
the  proceeding  at  any  time  before  it  is  fully  closed;  and  if  the 
defendants  had  shown  in  this  case  that  they  went  to  Mr.  Car- 
penter's ofiSce  for  that  purpose,  even  after  the  expiration  of  two 
hours,  especially  if  the  adjournment  was  not  brought  home  to 
their  knowledge  in  time  for  them  to  appear  at  the  place  of 
adjournment,  it  would  have  been  competent  and  proper,  we 
think,  for  the  circuit  court,  on  motion,  to  suppress  the  deposi- 
tions. No  such  motion,  however,  was  made,  and  there  is 
nothing  in  the  case  from  which  we  can  infer  that  the  defend- 
ants were  in  any  way  wronged  by  the  adjournment.  It  was 
unquestionably  made  by  the  commissioner  in  good  faith,  and 
as  it  was  only  to  his  own  office  at  the  county  seat,  there  was 
nothing  about  it  which  can  be  regarded  as  particularly  unrea- 
sonable, or  likely  to  result  injuriously  to  the  defendants.  The 
commissioner  had  reason  to  believe,  after  waiting  two  hours, 
that  the  defendants  did  not  mean  to  attend,  and  if  aftier  that 
he  consulted  his  own  convenience  in  the  taking  of  the  testi- 
mony, the  defendants  ought  to  have  shown  the  court  how  they 
were  injured  before  they  could  be  heard  to  complain. 

We  think,  under  the  circumstances  of  this  case,  the  judg- 
ment should  be  affirmed. 

The  other  justices  concurred. 


Mbrgkb  07  Action  or  Debt  in  Jubohxnt:  See  Clark  r.  Bowling,  63 
Am.  Deo.  290,  and  note;  McDonald  ▼.  Ingrahamy  64  Id.  166;  note  to  KeUer 
▼.  Johjtaon,  71  Id.  355;  Baker  ▼.  Baker,  75  Id.  243,  and  note;  Charles  v.  I/as- 
Ung,  77  Id.  148;  Wekh  v.  Wadsuwih,  79  Id.  236;  Bliss  t.  Weil,  80  Id.  766; 
BonesUel  t.  Todd,  80  Id.  90.  If  a  judgment  in  proceedings  to  foreclose  a 
mortgage  is  not  upon  the  note,  the  note  is  not  merged:  dfarshatt  ▼.  Stewart, 
65  Ind.  247,  citing  the  principal  case.  Merger  depends  for  its  existence  and 
eontinoance  upon  a  valid  judgment:  Freeman  on  JudgmsntSi  tea  218^  citing 
the  principal 
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pSlCinnMitA,  LJ 

^TiDBB  MAY  ME  Ck»ai!Oir-I.AW  DSDIOATKUf  Of  JjMMD   MB   POSUO 

or  Iflfrae,  m  well  m  for  any  otber  purpote. 
Omcmoh-law  Dbdioation  D0B8  NOT  Opxbatb  ab  Orast,  but  u  an 

pel  in  pau  of  the  owner  of  the  aervient  eatate  from  aaaertiiig  a  r%ht  ef 
poaaeaaioQ  inoonaiatent  with  the  uas  and  pupoaea  for  which  tha  dadiea- 
tion  was  made. 

Law  Affluubls  to  Dkdigation  o»  Hiohwatb  Appub  wtek  BquxAL 
FoBca  to  dedication  of  pablio  landinga»  and  the  prinu^e,  ao  fu  ai 
respects  the  ri|^t  of  the  original  owner  to  diatorb  the  nsa,  mnai  laal  an 
the  same  ground  in  both  oaaea. 

Pabtt  Who  hab  No  Tttub  to  ob  Intuubt  in  Lands  mat,  bt  bib  Dn% 
Ebtop  HnffULP  from  afterward  qnestioning  the  validity  of  his  titls^  or 
denying  that  he  had  authority  to  oonTey  the  fee,  or  doTote  a^y  intaresi 
or  estate  to  public  use  at  the  time  of  the  sale  or  dadioatioiL 

Dbd  07  Lot  Fbovtino  on  Pubuo  Landino  Oabbus  tha  fee,  not  only  ta 
the  center  of  the  landing,  but  to  tha  middle  of  tha  stream,  or  at  leaat  to 
the  water,  unless  the  partiea  clearly  express  thair  meaning  to  the  con- 
trary, aemble, 

Pbbpbtual  Easbkbnt  n  Sooh  Intebbr  in  Land  aa  cornea  within  tlia  pur- 
Tiew  of  a  statute,  which  makea  a  dead  or  oonTayanoa  in  writing  neoaa 
sary  to  its  creation,  grant,  eta 

Whbn  Land  has  bbbn  Dbdioatbd  at  Common  Law  to  Pubuo  Ua^  Hie 
public,  not  being  entitled  to  the  fee,  cannot  require  a  party  claiming  the 
fee  without  disturbing  or  questioning  the  public  easement^  either  to  aa- 
tabUsh  or  defend  his  title;  but  where  a  claimant  denioB  the  asdatenoa  of 
the  easement,  and  threatens  an  iuTaaion  of  the  pnUio  rightSi  at  »  time 
and  under  circumstances  unfaTorable  to  their  defanais  tha  ooorts  will  in- 
terfere. 

Action  to  cancel  certain  deeds  alleged  to  be  a  cload  apoo 
•the  plaintiff's  tiUe.    The  opinion  states  the 


Jan.  1868.]    Villagb  of  Manxato  v.  Willabh.  900 

FranUin  H,  WaiU^  for  the  plaintiff. 

WiUard  and  Barney^  and  James  OUfiUan^  fixr  the  deftndanta. 

By  Coarty  Wilson,  C.  J.  The  premises  involved  in  this  liti« 
gation  are  situated  in  the  village  of  Mankato,  on  the  bank  of 
the- Minnesota  River,  and  are  claimed  and  used  as  a  levee  or 
public  landing.  The  lands  embraced  in  the  site  of  the  village 
were  purchased  in  May,  1858,  from  the  government  of  the 
United  States,  by  the  Hon.  Charles  E.  Flandrau,  then  a  judge 
of  the  supreme  court  of  the  territory  of  Minnesota,  in  trust,  for 
the  several  use  and  benefit  of  the  occupants  thereof,  under  the 
act  of  Congress  entitled,  "An  act  for  the  relief  of  citizens  of 
towns  upon  lands  of  the  United  States,  under  certain  circum- 
stances," approved  May  23,  1854. 

It  is,  among  other  things,  alleged  in  the  complaint  that  the 
plaintiff  was  incorporated  a  village  in  March,  1865,  and  has 
been,  since  May,  1865,  the  owner  in  fee-simple, -in  trust  for  the 
public,  for  its  use  as  a  levee  and  public  landing,  of  the  locut  in 
quo^  which  is,  and  has  been  since  April,  1852,  used  as  a  public 
landing,  and  which  has  been  dedicated  to  the  public  for  the 
use  aforesaid  by  the  proprietors  thereof;  that  in  December, 
1864,  the  Hon.  Lewis  Branson,  successor  of  Hon.  Charles  £. 
Flandrau,  as  trustee,  conveyed  said  premises  to  the  defend- 
ants, who  claimed  under  one  Wardlaw,  who  claimed  to  be  en- 
titled thereto  by  reason  of  his  occupancy  under  the  town-site 
act  aforesaid;  that  the  deed  to  the  defendants  was^recorded  in 
the  ofiSce  of  the  register  of  deeds  of  Blue  Earth  County,  in 
which  is  the  village  of  Mankato,  in  February,  1866;  that  prior 
to  the  record  of  the  deed  plaintiff  never  heard  of  any  adverse 
claim  to  the  said  piece  of  land;  that  plaintiff  is  informed  and 
believes  that  defendants  claim  title  thereto  adverse  to  the  title 
of  the  plaintiff,  and  to  the  occupancy  and  use  by  the  public; 
*^  that  the  deeds  were  executed  in  fraud  of  the  rights  of  this 
plaintiff  and  of  the  public;  that  the  defendants  intend  to  use 
the  said  deeds  for  their  own  benefit,  and  to  the  prejudice  of 
this  plaintiff  and  of  the  public,  who  have  a  right  to  use  the 
said  river  and  levee  and  public  landing;  that  each  of  said 
deeds  is  a  cloud  upon  the  title  of  the  plaintiff  to  the  said  levee 
and  public  landing,  and  also  upon  the  interest  of  the  public  to 
vtse  the  same  and  the  part  of  the  river  adjacent  thereto,  and 
cannot  be  removed  from  the  record  of  the  office  of  the  register 
of  deeds  aforesaid;  and  also  that  such  deeds  may  subject  this 

to  farther  litigation,  while  the  faciB  will  be  no  longer 
All.  ma  Vol.  zovn— u 
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capable  of  complete  proof.  Wherefore,  the  plaintiff  prays  that 
the  defendants  be  adjudged  to  produce  the  said  deed  and  de- 
liver the  same  up  to  be  canceled,  and  also  for  such  other  relief 
as  the  court  may  deem  just." 

The  defendants,  in  their  answer,  deny  that  the  plaintiff  is 
owner  in  fee  of  the  premises  or  entitled  to  any  estate,  interest, 
or  easement  therein,  or  that  either  the  plaintiff  or  the  public 
has  or  had  any  right  to  the  use  thereof  or  to  an  easem^it 
therein,  or  that  either  has  used  said  premises  or  ever  had  pos- 
session thereof  for  a  landing  or  levee,  or  that  said  landing  or 
levee,  so  called,  was  ever  dedicated  to  public  use.  And  they 
claim  title  in  themselves,  under  Wardlaw,  in  fee-simple,  free 
from  any  easement  or  right  of  any  kind  in  the  public. 

The  defendants  also  allege  that  Wardlaw,  under  whom  they 
claim,  settled  upon  and  occupied  lot  1,  in  section  7,  township 
108,  range  26,  which  includes  the  premises  in  question;  that 
he  was  entitled,  by  virtue  of  his  occupancy,  to  a  deed  of  said 
lot  from  the  trustee  aforesaid ;  that  he  filed  with  the  trustee  a 
statement  in  writing,  claiming  such  deed,  within  the  time  pre- 
scribed by  law  for  that  purpose;  that  no  other  person  applied 
for  a  deed  of  the  land  in  question;  and  that  the  trustee  made 
a  deed  to  the  defendants,  Wardlaw's  assignees,  in  pursuance 
df  said  application. 

The  findings  of  fact  of  the  judge  below,  who  tried  the  case 
without  a  jury,  are  very  full.  There  do  not  appear  to  have 
been  any  exceptions  taken  to  the  rulings  of  the  court. 

From  the  findings,  it  appears  that  Wardlaw  applied  for  lot 
1;  that  the  defendants  succeeded,  to  his  claim  or  right  thereto, 
and  that  in  pursuance  of  his  application  a  deed  was  made  to 
them  of  these  premises;  and  that  no  other  person  applied  for 
a  deed  of  said  lot,  or  any  part  thereof. 

It  is  also  found  that  the  tract  of  land  in  question  was  dedi- 
cated to  the  public  use  as  a  landing;  and  that  Wardlaw  was 
never  an  occupant  of  the  town  site,  or  any  part  thereof,  and 
therefore  was  not  entitled  to  a  deed  from  the  trustee  of  any 
part  of  the  land  embraced  therein;  and  'Hhat  none  of  the 
parties  to  said  instruments  or  conveyances  —  the  defendants 
and  those  under  whom  they  claim — has  ever  made  any  claim, 
or  did  any  act  hostile  to  the  public  use  of  the  lands  in  ques- 
tion, except  it  be  the  making,  delivering,  and  recording  of  said 
mstruments  and  conveyances  (from  the  defendants'  grantors 
ind  trustee  to  the  defendants),  and  the  claim  set  up  by  tbs 
lefendants  in  their  answer  to  this  suif 
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The  court  below  decided  that  the  plaintiff  has  not  Buch 
title  or  interest  in  the  premises  as  is  necessary  to  sustain  an 
action  to  remove  a  cloud  from  the  title,  but  that  the  action  is 
rather  one  ''  to  declare,  establish,  and  maintain  a  public  ease- 
ment, without  regard  to  the  settlement  of  any  controversy  as 
to  the  legal  title."  The  court  also  held  that  the  defendants, 
claiming  under  Wardlaw,  stand  in  no  better  condition  than 
he,  and  are  not,  and  never  were,  entitled  to  a  conveyance  of 
the  said  premises,  or  any  part  thereof,  from  the  trustee,  and 
ordered  ''  that  the  defendants,  their  agents  and  attorneys,  and 
all  persons  claiming  any  interest  in  or  right  to  said  prem- 
ises, through  them,  or  either  of  them,  do  forever  refrain  from 
obstructing,  or  in  any  wise  interfering  with,  the  free  and  un- 
restrained use  by  the  public  of  the  preniises  in  question  as  a 
public  levee  or  landing."  Judgment  was  entered  in  accord- 
ance with  this  order,  from  which  both  parties  appealed;  the 
defendants,  on  the  ground  that  the  plaintiff  is  not  entitled  to 
the  relief  granted,  or  any  relief  in  the  premises;  the  plaintiff, 
on  the  ground  that  the  court  refused  to  order  the  deed  and  the 
record  thereof  to  be  canceled. 

The  defendants  argue  that,  —  1.  There  cannot  be  a  com- 
mon-law dedication  of  lands  for  a  public  landing  or  levee;  2. 
The  claimants,  before  their  right  to  a  deed  from  the  trustee 
was  established  under  the  statute,  could  not  dedicate  the  land, 
or  any  part  thereof,  to  public,  use;  3.  A  deed  from  the  trustee 
to  the  defendants,  no  other  claimant  having  filed  a  statement 
or  claim  to  the  land,  is  conclusive  as  to  the  title,  and  all  riglits 
or  claims  thereto;  4.  Admitting  that  there  was  a  common-law 
dedication  of  the  premises  in  question,  the  plaintiff  cannot 
maintain  this  action. 

The  decision  of  these  questions  must  depend  very  much  on 
the  view  which  we  take  of  the  nature  and  effect  of  a  common- 
law  dedication.  It  does  not  appear  that  there  was  in  this  case 
a  statutory  dedication,  and  we  will  not,  therefore,  discuss  its 
force  or  effect. 

It  was  held  in  Schurmeier  v.  St.  Paul  etc,  R.  R.  Co.,  10  Minn. 
88  [83  Am.  Dec.  710],  that  a  statutory  dedication  did  not  pass 
the  fee;  but  the  correctness  of  this  view  being  doubted,  a  re- 
argument  of  the  question  was  ordered  in  a  case  now  pending 
in  this  court. 

In  Wilder  v.  St.  Paul^  12  Minn.  201,  we  held  that  a  com- 
mon-law dedication  does  not  operate  as  a  grant,  but  as  an 
estoppel  in  paU  of  the  owner  of  the  servient  estate  from  as* 
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eertiDg  a  right  of  possession  inconsistent  with  the  uses  and 
purposes  for  which  the  dedication  was  made.  This  proposi- 
tion is  taken  substantially,  if  not  literally,  from  the  authorities 
cited  in  the  opinion;  but  as  it  is  important  and  perhaps  de- 
cisiTe  in  this  case,  we  refer  more  particularly  to  the  authori- 
ties supporting  it,  and  the  principle  on  which  it  is  based. 

The  supreme  court  of  the  United  States  says,  in  Cincinnaii 
▼.  White,  6  Pet.  438,  in  which  the  question  of  the  dedication 
of  a  public  park  is  discussed:  ''And  after  being  thus  set  apart 
for  public  use,  and  enjoyed  as  such,  and  private  and  individ- 
ual rights  acquired  with  reference  to  it,  the  law  considers  it 
in  the  nature  of  an  estoppel  in  pais,  which  precludes  the  origi- 
nal owner  from  revoking  such  dedication.  It  is  a  violation  of 
good  faith  to  the  public,  and  to  those  who  have  acquired  pri- 
vate property  with  a  view  to  the  enjoyment  of  the  use  thus 
publicly  granted." 

The  case  of  Jarvia  v.  Dean,  3  Bing.  447,  shows  that  rights 
of  this  description  do  not  rest  upon  the  length  of  possession. 
''  The  point,  therefore,  upon  which  the  establishment  of  the 
public  street  rested  was,  whether  it  had  been  used  by  the 
public  as  such  with  the  assent  of  the  owner  of  the  soil,  not 
whether  such  use  had  been  for  a  length  of  time  which  would 
give  the  right  by  force  of  the  possession;  nor  whether  a  grant 
might  be  presumed,  but  whether  it  had  been  used  with  the 
assent  of  the  owner  of  the  land;  necessarily  implying  that  the 
mere  naked  fee  of  the  land  remained  in  the  owner  of  the  soil, 
but  that  it  became  a  public  street  by  his  permission  to  have 
it  used  as  such." 

In  Hunter  v.  Trustees  of  Sandy  HiU,  6  Hill,  411,  the  su- 
preme court  of  New  York  says:  '''Dedication,'  as  the  term  is 
used  in  reference  to  this  subject,  is  the  act  of  devoting  or  giv- 
ing property  for  some  proper  object,  and  in  such  manner  as 
to  conclude  the  owner.  The  law  which  governs  such  cases  is 
anomalous.  Under  it,  rights  are  parted  with  and  acquired 
in  modes  and  by  means  unusual  and  peculiar.  Ordinarily, 
some  conveyance  or  written  instrument  is  required  to  trans- 
mit a  right  to  real  property,  but  the  law  applicable  to  dedi- 
cations is  different.  A  dedication  may  be  made  without 
writing,  —  by  act  in  pais  as  well  as  by  deed.  It  is  not  at  all 
necessary  that  the  owner  should  part  with  the  title  which  he 
has;  for  dedication  has  respect  to  the  possession,  and  not  the 
permanent  estate.  Its  effect  is  not  to  deprive  a  party  of  title 
to  his  land,  but  to  estop  him  while  the  dedication  oontinuei 
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in  force  from  asBerting  that  right  of  exclurive  pofiseesioD 
and  eDjoyment  which  the  owner  of  property  ordinarilj  baa: 
Cincinnati  v.  White,  6  Pet.  431,  438.  The  principle  upon 
which  the  estoppel  rests  is,  that  it  would  be  dishonest,  im- 
moral, or  indecent,  and  in  some  instances  even  sacrilegious  to 
reclaim  at  pleasure  property  which  has  been  solemnly  devoted 
to  the  use  of  the  public,  or  in  furtherance  of  some  charitable 
or  pious  object.  The  law,  therefore,  will  not  permit  any  one 
thus  to  break  his  own  plighted  faith, — to  disappoint  honest 
expectations  thus  excited,  and  upon  which  reliance  has  been 
placed.  The  principle  is  one  of  sound  morals,  and  of  most 
obvious  equity,  and  is  in  the  strictest  sense  a  part  of  the  law 
of  the  land.  It  is  known  in  all  courts,  and  may  as  well  be 
enforced  at  law  as  in  equity." 

In  Child  V.  ChappeU^  9  N.  Y.  256,  the  court  of  appeals  of 
Baid  state  said:  ^'It  [an  express  dedication]  operates  immedi* 
ately  in  the  nature  of  an  estoppel,  upon  the  principle  that  to 
retract  the  promise  implied  by  such  conduct,  and  upon  which 
the  purchaser  acted,  would  disappoint  his  just  expectations." 

Professor  Greenleaf,  in  his  work  on  evidence,  volume  2,  sec- 
tion 662,  says:  ''Nor  is  it  necessary  that  the  dedication  be 
made  specifically  to  a  corporate  body  capable  of  taking  by 
grant;  it  may  be  to  the  general  public,  and  limited  only  by  the 
wants  of  the  community.  If  accepted  and  used  by  the  pub- 
lic in  the  manner  intended,  it  works  an  estoppel  in  pais^  pre- 
cluding the  owner  and  all  claiming  in  his  right  from  asserting 
any  ownership  inconsistent  with  such  use.  Nor  is  it  neces- 
sary to  prove  who  was  the  owner,  nor  that  he  was  a  private 
person,  for  a  dedication  may  be  presumed  even  against  the 
sovereign,  and  in  all  cases,  unless  the  state  of  the  property 
was  such  that  a  dedication  of  the  soil  was  impossible.  The 
right  of  the  public  does  not  rest  upon  a  grant  by  deed,  nor 
upon  a  twenty  years'  possession,  but  upon  the  use  of  the  land 
with  the  assent  of  the  owner  for  such  a  length  of  time  that 
the  public  accommodation  and  private  rights  might  be  ma- 
terially affected  by  an  interruption  of  the  enjoyment." 

The  editor  of  Smith's  Leading  Cases,  in  notes  to  Dcvoiton 
v.  Payne,  2  H.  Black.  527,  S.  C,  2  Sm.  Lead.  Cas.  142,  says: 
''  But  in  truth  a  public  easement,  so  far  forth  as  it  is  publiOy 
is  not  an  interest,  and  a  dedication  to  public  use  does  not 
operate  as  a  grant,  but  as  an  estoppel  in  pais  of  the  owner 
from  resuming  the  exclusive  use  of  his  own  property,  or  in- 
deed, any  use  which  is  inconsistent  with  the  public  use 
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By  regarding  a  dedication,  not  as  transferring  a  right,  but  aa 
operating  to  preclude  the  owner  of  the  Boil  from  the  full  enjoy* 
ment  of  his  own  rights  of  soil,  we  get  rid  of  the  necessity  of 
inventing  an  anomalous  interest,  which  passes  without  any 
legal  ceremony,  and  vests  without  any  legal  owner."  See  also 
cases  referred  to  in  the  last-cited  authority. 

This  view  seems  to  be  clearly  sustained  by  the  authorities, 
notwithstanding  some  unguarded  expressions  which  look  in  a 
different  direction.  We  think  that  it  is  the  only  view  that  can 
be  sustained  on  principle. 

A  grant,  to  be  valid,  must  be  to  some  person  in  esae^  natural 
or  artificial,  who  is  named  or  definitely  described,  and  who  has 
capacity  to  take  and  hold  by  force  of  the  grant,  and  our  stat- 
ute provides  that  '^no  estate  or  interest  in  lands,  other  than 
leases  for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  lands,  or  in  any  manner  relating  thereto, 
shall  hereafter  be  created,  granted,  assigned,  surrendered,  or 
declared,  except  by  act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writing,  subscribed  by  parties."  A  perpetual  ease- 
ment would  seem  to  be  such  an  interest  in  the  land  as  comes 
within  the  purview  of  the  statute:  3  Kent's  Com.  452;  1  Wash- 
burn on  Real  Property,  27;  Washburn  on  Easements,  6;  and 
at  common  law,  irrespective  of  the  statute,  an  easement  in 
land  is  grantable  only  by  deed:  Brown  on  Statute  of  E^uds, 
sec.  232.  In  cases  of  common-law  dedication  these  require- 
ments are  ordinarily,  if  not  uniformly,  wanting. 

There  is  no  writing, — no  grantee  named, — frequently  none 
jn  €996.  Both  principle  and  the  adjudicated  cases,  therefore, 
we  think,  sustain  the  position  that  a  dedication  does  not  operate 
as  a  grant,  but  as  an  estoppel  in  pais  of  the  owner  from  assert- 
ing a  right  of  possession  inconsistent  with  the  use  to  which  he 
devoted  the  land. 

We  may  here  say  that  the  theory  on  which  the  complaint 
was  drawn — that  the  plaintiff  has  the  fee — cannot  be  sus- 
tained; for  a  common-law  dedication  does  not  pass  the  fee, 
and  a  statutory  dedication,  whatever  its  effect  may  be,  is  not 
proven. 

We  will  now  examine  the  legal  positions  taken  by  the  de* 
fondants  as  above  enunciated.  The  first — that  there  cannot 
be  a  common-law  dedication  of  land  for  a  public  levee-^we 
think  untenable.  If,  as  we  have  attempted  to  show,  such 
dedication  operates  merely  by  way  of  estoppel,  it  is  not  very 
apparent  how  its  application  can  be  limited  by  the  use  to  whiob 
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the  property  is  devoted,  or  by  the  extent  of  the  interest  parted 
with  by  the  land-owner. 

The  binding  force  of  the  dedication  of  streets,  highways, 
urban  parks,  walks,  and  pleasure-grounds  is  now  too  well  set- 
tled to  admit  of  question,  and  such  dedications  are  not  differ- 
ent in  principle,  we  think,  from  a  dedication  for  a  public 
landing. 

The  argument  to  the  contrary  is,  that  in  the  latter  case  there 
is  a  more  permanent  appropriation  and  exclusive  use  of  the 
land  than  in  the  other  cases  referred  to.  This  is  ordinarily, 
but  we  think  not  always,  true;  but  if  it  is  admitted  to  be  uni- 
formly true,  it  does  not  justify  the  conclusion  sought  to  be 
drawn  from  it. 

The  rights  conferred  by  the  dedication  are  not  the  same  in 
extent  in  all  streets  or  in  all  parks;  but  the  nature  of  the  right, 
and  the  principle  on  which  it  is  sustained,  are  the  same  in 
each.  The  use  for  which  the  dedication  is  made  determines 
merely  the  extent  of  the  right  parted  with. 

The  supreme  court  of  the  United  States  in  Cincinnati  v. 
WhiUy  6  Pet.  437,  said,  after  laying  down  the  principle  on 
which  dedications  are  sustained:  ^'If  this  is  the  doctrine  of 
law  applicable  to  highways,  it  must  apply  with  equal  force, 
and  in  all  its  parts,  to  all  dedications  of  land  to  public  uses, 
and  it  was  so  applied  by  this  court  to  a  spring  of  water  for 

public  use All  public  dedications  must  be  considered 

with  reference  to  the  use  for  which  they  are  made,  and  streets 
in  a  town  or  city  may  require  a  more  enlarged  right  over  the 
use  of  the  land,  in  order  to  carry  into  effect  the  purposes  in- 
tended, than  may  be  necessary  in  an  appropriation  for  a  high- 
way in  the  country;  but  the  principle,  so  far  as  respects  the 
right  of  the  original  owner  to  disturb  the  use,  must  rest  on  the 
same  ground  in  both  cases,  and  applies  equally  to  the  dedica- 
tion of  the  common  as  to  the  street."  See  also  Hunter  v.  3Vu«- 
tee$  of  Sandy  Hill,  cited  above. 

Appropriations  of  land  for  pious  and  charitable  uses  have 
been  considered  exceptional  in  some  of  the  adjudicated  cases, 
but  the  supreme  court  of  the  United  States  truly  say  (6  Pet 
436):  "  It  is  not  perceived  how  any  well-grounded  distinction 
can  be  made  between  such  cases  and  the  present  [a  dedi^' 
cation  of  an  open  square  in  a  city].  The  principle,  if  well 
founded  in  the  law,  must  have  a  general  application  to  all  ap- 
propriations and  dedications  for  public  use,  where  there  is  no 
grantee  in  es9e  to  take  the  fee." 
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The  extent  of  the  right  which  the  public  may  enjoj  in  Bome 
streets  is  much  greater  than  in  others,  and  is  not  limited  to 
the  mere  right  of  passage  in  any.  The  right  to  free  and  un- 
interrupted passage  over  a  highway  or  street  is  to  be  subordi- 
nated to  the  public  convenience,  and  is  subject  to  temporarf 
partial  obstructions  in  case  of  necessity. 

In  Commonwealth  v.  PassmorCy  1  Serg.  &  R.  219,  Chief  Jus- 
tice Tilghman  says:  "  It  is  true  that  necessity  justifies  actions 
that  would  otherwise  be  nuisances.  It  is  true,  also,  that  this 
necessity  need  not  be  absolute;  it  is  enough  that  it  is  reason- 
able. No  man  has  a  right  to  throw  wood  or  stone  into  the 
street  at  his  pleasure;  but  inasmuch  as  fuel  is  necessary,  a 
man  may  throw  wood  into  the  street  for  the  purpose  of  having 
it  carried  into  the  house,  and  it  may  be  there  a  reasonable 
time.  8o,  because  building  is  necessary,  stones,  bricks,  lime, 
sand,  and  other  materials  may  be  placed  in  the  street,  pro- 
vided it  be  done  in  the  most  convenient  manner.  On  the  same 
principle  a  merchant  may  have  his  goods  placed  in  the  street 
for  the  purpose  of  removing  them  to  his  store  in  a  reasonable 
time."  See  also  Graves  v.  Shattuck^  35  N.  H.  267  [69  Am. 
Dec.  636];  2  Smith's  Lead.  Cas.,  6th  ed.,  229,  and  cases  there 
cited. 

A  merchant  may,  when  a  reasonable  necessity  or  conve- 
nience requires  it,  temporarily  and  partially  obstruct  the 
street  by  delivering  and  receiving  his  goods  or  wares.  It  is 
held  that  buildings  may  be  moved  through  streets,  when 
proper  expedition  is  used,  and  when  such  streets  are  used  as 
will  least  incommode  the  public.  The  adjudicated  cases  show 
that  the  dedication  of  urban  parks  and  pleasure  grounds  is 
sustained  on  the  same  principle  that  sustains  the  dedication 
of  streets  and  highways;  yet  in  such  parks  trees  may  be 
planted,  houses  for  pleasure  and  ornament  erected,  and  such 
other  permanent  improvements  made  and  maintained  as  are 
necessary  to  fit  and  prepare  the  grounds  for  the  uses  intended. 
It  has  been  held  that  land  may  be  devoted  for  a  public  burying- 
ground,  for  court-houses  and  churches,  so  as  to  conclude  the 
one  who  makes  the  dedication. 

It  cannot  be  admitted  that  in  case  of  a  publio  landing 
there  is  a  more  permanent  appropriation  and  exclusive  use  of 
the  land  than  in  some  of  these  cases.  The  use  made  of  a 
public  landing  is  the  same  made  of  a  public  street,  the  differ* 
ence  being  in  the  extent  of  the  use.  Some  streets  in  every  dtj 
are  used,  at  times,  as  a  place  of  deposit  of  goods  received  or 
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deliveredy  and  it  is  difficult  to  draw  a  digtinction  in  principle 
between  the  delivery  or  reception  of  goods  to  or  from  a  dray 
and  to  or  from  a  steamboat  The  fact  that  the  public  landing 
is  used  more  frequently  and  commonly  for  such  purpose  than 
a  street  can  make  no  more  difference  in  principle  than  the 
&ct  that  a  street  in  a  city  is  used  more  than  an  ordinary  high* 
way,  or  that  one  street  is  used  more  than  another. 

A  street  cannot  legally  be  used  as  a  place  of  temporary 
deposit  for  goods  as  frequently  or  continuously  as  a  public 
landing,  for  the  same  reason  that  it  would  not  be  allowable  to 
moye  buildings  through  the  most  busy  streets  of  a  city,  while 
it  might  be  allowable  to  move  them  through  streets  less  fre* 
quented  or  used,  or  that  an  obstruction  allowable  this  year 
might  in  the  same  street  be  a  nuisance  next,  or  that  what 
might  be  admissible  in  a  street  by  night  might  be  inadmissi- 
ble by  day.  The  reason  that  underlies  and  explains  this  is 
that  public  convenience  and  a  reasonable  necessity  must  con* 
trol;  and  what  convenience  and  necessity  require  must  be  de- 
termined in  view  of  time,  place,  and  circumstances.  No  more 
can  there  legally  be  a  permanent  appropriation  or  exclusive 
use  of  a  public  landing  than  of  a  public  street.  Only  a  tem- 
porary partial  obstruction  of  either  is  tolerated,  and  that  as  a 
matter  of  reasonable  necessity  or  public  convenience.  And 
in  principle,  it  would  be  as  '^  dishonest  and  immoral ''  to  re- 
claim at  pleasure  property  which  had  been  solemnly  devoted 
to  the  use  of  the  public  for  the  one  purpose  as  for  the  other, 
and  the  reclamation  would  in  either  case  equally  affect  ^'  pub- 
Uo  accommodation  and  private  rights."  The  fee  in  each  case 
remains  in  the  dedicator. 

A  landing  may  require  a  more  enlarged  right  over  the  land 
than  a  street  or  park,  or  the  reverse  may  be  true,  just  as  one 
street,  one  park,  or  one  landing  may  require  a  more  enlarged 
use  than  another.  But  we  think  the  authorities  referred  to^ 
and  the  reasons  on  which  the  doctrine  of  dedication  is  sus- 
tained, lead  to  the  conclusion  that  the  law  applicable  to  the 
dedication  of  highways  must  apply  with  equal  force,  and  in 
ftU  its  parts,  to  dedications  of  public  landings,  and  the  princi- 
ple, BO  fiur  as  respects  the  right  of  the  original  owner  to  dis* 
tarb  the  use,  must  rest  on  the  same  ground  in  both  oases. 
We  are  unable,  therefore,  to  assent  to  all  that  is  said  in  Pear^ 
mS  v.  Pott,  20  Wend.  Ill,  S.  C,  22  Id.  425,  cited  and  relied 
o&  by  defendant's  counsel.  See  Chdfrey  v.  City  of  Alton^  13 
DL  29  [62  Am.  Dec.  476];  Alves  v.  Town  of  Hendenon^  16 
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B.  Mon.  181;  Rowan  v.  Toton  of  Portland,  8  Id.  232.  See 
also  New  Orleans  v.  United  States,  10  Pet.  662;  Barday  y. 
HoweU,  6  Id.  498;  Gardiner  v.  Tiadale,  2  Wis.  153  [60  Am. 
Deo.  407];  Washburn  on  Easements,  2d  ed.,  484, 485;  Id.  186; 
Coolidge  v.  Learned,  8  Pick.  504. 

2.  Can  a  claimant  under  the  '^town-site  law,"  bo  called, 
before  his  right  to  a  deed  from  the  trustee  is  established,  dedi- 
cate any  part  of  the  land  to  public  use?  A  party  cannot  give 
or  grant,  or  conclusively  devote  to  public  use,  what  he  has  mci] 
but  whether  his  rights  are  inchoate  or  consummate,  legal  or 
equitable,  or  whether  he  has  any  right  of  P'ay  kind  in  or  to 
the  land,  he  may  by  his  deed  or  dedication  estop  himself  from 
afterwards  questioning  the  validity  of  his  title,  or  his  authority 
to  convey  the  fee,  or  devote  any  interest  or  estate  to  public 
use  at  the  time  of  such  sale  or  dedication.  It  is  undoubtedly 
true,  as  argued  by  defendants*  counsel,  that  a  person  having 
no  title  cannot  make  an  absolute  dedication,  or  do  anjrthing 
which  eo  instante  gives  the  public  an  interest  or  easement  in 
the  land;  hence  it  is  argued  that  a  deed  from  the  trustee  to 
the  defendants — no  other  claimant  having  filed  a  statement 
or  claim  to  the  land — is  conclusive  as  to  title,  and  all  right 
and  claim  thereto;  and  that  with  the  rights  or  claim  of  the 
dedicator  the  claim  of  the  public  must  fall.  If  this  is  the 
law,  consequences  are  not  to  be  considered  so  far  as  to  influ- 
ence the  decisions  of  the  courts;  but  it  is  not  to  be  presumed, 
unless  the  language  of  the  statute  clearly  leads  to  such  con- 
clusion, that  the  legislature  intended  to  enact  a  law  fraught 
with  such  evil  consequences  to  the  public  and  the  occupants 
of  towns.  Each  lot-owner,  whether  an  original  occupant  or 
his  grantee,  has  an  interest  in  every  part  of  the  land  (within 
the  limits  of  the  town)  dedicated  to  the  public  use,  inasmuch 
as  it  enhances  the  value  of  his  property.  His  "lota  and 
blocks  "  without  streets  would  be  of  little  value.  But  not  all 
nor  many  of  the  lot-owners  have  such  a  legal  interest  in  any 
portion  of  the  public  grounds  as  to  authorize  them  to  apply 
for  a  deed  thereof  from  the  trustee. 

It  is  a  rule  of  public  policy,  not  to  be  departed  from  unlesi 
the  intention  of  the  parties  to  the  contrary  is  expressed  in  the 
most  unmistakable  language,  that  a  deed  of  a  lot,  bounded  by 
a  street,  conveys  the  fee  to  the  center  of  the  street  It  would 
seem  that  public  policy,  for  the  reasons  governing  the  case  re- 
ferred to,  would  require  the  courts  to  hold,  unless  the  parties 
most  clearly  express  their  meaning  to  the  contrary,  tbmt  a 
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deed  of  a  lot  fronting  on  a  public  landing  carries  the  fee,  not 
only  to  the  center  of  the  landing,  but  to  the  middle  of  the 
stream,  or  at  least  to  the  water.  If  this  is  so,  an  application 
to  the  trustee  would  seldom,  if  ever,  be  necessary  on  the  part 
of  any  person  for  any  part  of  the  land  dedicated  to  public 
use;  and  perhaps  this  may  account  for  the  fact  that  our  stat- 
ute does  not  contemplate  or  require  such  application.  But  we 
do  not  place  the  decision  of  the  case  on  this  ground. 

It  is,  we  think,  true  that  before  the  right  of  the  claimant  to 
a  deed  firom  the  trustee  is  established,  the  public  have  not  a 
right  to  or  interest  or  estate  in  the  land  for  which  a  statement 
could  legally  be  filed  or  a  deed  demanded. 

Under  a  common-law  dedication  the  public  does  not  acquire 
such  an  interest  in  the  land  as  gives  it  a  claim  or  right  to  a 
deed  from  the  dedicator,  and  of  course  not  from  the  person 
holding  in  trust  for  him. 

If  a  claim  for  such  interest  was  a  condition  precedent  to  the 
enjoyment  of  the  public  easement,  by  whom  should  it  have 
been  made?  and  for  what  interest? 

The  village  of  Mankato  was  not  organized  until  March, 
1865.    But  our  statute  requiring  a  claim  to  be  filed  within  a 
given  time  clearly  does  not  apply  to  sucli  cases.     It  applies 
only  to  "a  person,  association,  or  company  of  persons":  See 
Winona  v.  Huff^  11  Minn.  135.     But  it  is  argued  further  that, 
admitting  there  was  a  common-law  dedication  of  the  premises 
for  a  public  landing,  the  plaintiff  cannot  maintain  this  action. 
It  must  be  conceded  that  a  recovery  cannot  be  had  on  the 
theory  of  the  complaint,  —  that  the  fee  is  in  the  plaintiff, — 
for  a  common-law  dedication  does  not  pass  the  fee.     Nor  can 
the  plaintiff  have  the  deed  to  the  defendants  or  the  record 
thereof  canceled.      Not  having  any  claim  or  right  to  title 
iteelf,  it  cannot  attack  the  title  of  the  defendants,  or  call  on 
them  to  establish  or  defend  their  title.    The  ownership  of  the 
fee  by  the  defendants  is  not  inconsistent  with  the  public  ease- 
ment, and  whether  they  rightfully  hold  the  fee  is  a  question 
not  important  to  the  decision  of  this  case,  and  which  can  only 
be  settled  at  the  suit  of  a  party  showing  title  in  himself.    Nor 
can  this  action  be  maintained  on  the  ground  of  any  actual  in- 
terference with  the  public  rights  in  the  use  of  the  land  for  the 
purpose  for  which  it  was  dedicated,  for  the  court  has  found 
that  neither  the  defendants,  nor  those  under  whom  they  claim, 
^bave  done  any  act  hostile  to  the  public  use  of  the  lands  in 
qtiestion."    If  it  can  be  maintained  at  all,  it  must  be  on  the 
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groimd  of  a  threatened  invasion  of  the  public  rights  at  a  time 
and  under  circumstances  that  may  be  xmfavorable  to  their  de- 
fense. 

The  question  as  to  the  existence  of  a  public  easement  over 
the  land  has  been  submitted  to  the  court,  and  decided  in  &Tor 
of  the  public,  and  the  claim  of  the  defendants,  adverse  to  such 
easement,  is  admitted  by  the  pleadings.  The  plaintiff  claims 
that  if  relief  is  now  denied,  it  may  be  compelled  to  litigatd 
this  question  at  a  time  and  imder  circumstances  when  the 
facts  will  be  no  longer  capable  of  complete  proof.  We  think 
the  apprehension  not  without  foundation.  The  dedication, 
not  being  of  record,  can  only  be  proved  by  those  who  wit- 
nessed the  act,  and  matters  in  pais  constituting  or  evidencing 
it.  The  facts  may  soon  be  forgotten,  or  the  witnesses  of  the 
facts  may  remove  from  the  state,  or  be  removed  by  deatL 
Important  public  and  private  interests  being  involved,  nnless 
this  case  is  exceptional,  the  relief  asked  for  should  be  granted; 
for  the  courts  interfere,  ordinarily,  under  such  circomstances 
to  prevent  anticipated  wrongs.  Such  cases  fall  within  the 
general  jurisdiction  which  the  courts  exercise  in  favor  of  a 
party  quia  timet  when  there  is  danger  that  the  lapse  of  time 
may  deprive  him  of  his  full  means  of  defense.  It  is  argued 
that  this  case  is  an  exception  to  the  general  rule,  because  the 
lapse  of  time  here  strengthens  rather  than  weakens  the  right, 
and  increases  rather  than  diminishes  the  evidence  of  the 
right.  This  argument  has  its  foundation  in  the  £a€t  that  the 
use  of  the  land  by  the  public,  with  the  assent  of  the  owner, 
is  evidence  of  an  intention  on  his  part  to  devote  it  to  public 
use;  but  in  determining  its  force,  we  must  bear  in  mind  that 
a  dedication  rests  on  the  intention  or  clear  assent  of  the  owner, 
and  that  the  defendants  in  this  suit  have  in  the  most  emphatic 
and  solemn  manner  denied  a  dedication,  or  any  intention  to 
dedicate.  These  declarations  and  denials  go  far  towards  de- 
stroying the  force  of  the  evidence,  which  the  user  would  other- 
wise be,  of  a  dedication.  They  negative  the  presumption, 
which  the  undisputed  public  use  raises,  of  an  intention  to 
dedicate.  The  argument,  therefore,  is  of  little  weight,  if  not 
entirely  valueless,  in  this  case.  The  views  above 
cover  also  the  grounds  on  which  the  plaintiff  aj^^ealed. 

Judgment  affirmed.  


BXDIOATION  OPKRATIS  AS  ESTOFFKL^  Ain>  HOT  AB  QmAXTI    OUlf  ^ 

▼•  Mckmt^,  74  Am.  Deo.  358;  ^otrndarMiiT.  fMOxmn^  07  Id.  S21;  lad  ■—  ffciw 
V.  Bailroad  Co,,  88  Id.  59. 
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Laud  mat  bs  Didicaivd  to  Pi7blio  Usi  without  Dxkd  oe  Otrsi 
^SITINO,  bat  the  intent  to  dedicate  shonld  be  clear,  and  the  acta  or  oireaiB* 
itances  relied  on  to  establish  each  intention  ahoald  be  oneqniyocal  and  oqq* 
rindng:  Mcrrimm  ▼.  Marquardt,  92  Am.  Dec.  444,  and  eee  caaea  collected  in 
note  460;  Lee  ▼.  Laie,  90  Id.  220. 

DiDioATioif  18  Ikaxvogaslx  where  property  is  set  apart  for  paUio  vat^ 
and  priyate  rights  are  acquired  with  reference  to  it:  Saayg  ▼.  JiwmdpnUl§ 
ya.  t,  61  Am.  Deo.  221. 

Dedication,  Latino  out  Town  and  Exuuitino  Plan  whut  Amouvts 
to:  C%  qfDWmque  ▼.  Jiahme^,  74  Am.  Deo.  358. 

FiAHKifKNT  CANNOT  BE  Cbeatid  bt  Pabol:  iJtf^T.  JieCkmle^p  91  AsL  Dae. 
203,  and  note  207. 

BoDNBiAET  OF  Land  Bobdkeino ON  BiYEE:  8dmmd&r ▼.  BaSkroadCkk^  38 
Am.  Dec  60,  and  caaea  ooUeeted  in  note  66;  Braeketi  y.  Permmt  Umkiiomm,  87 

Id.  648. 

PKiBUMirrioN  IS  that  PEOFBiBroR  OF  Adjoinino  Lot  Owns  to  Obnteb 
or  Stbebt:  WeUbrod  ▼.  Btakoad  Ch.,  86  Abl  Dea  743;  Ford  ▼.  Bailroad  Ca, 
80  Id.  791. 

The  FBiNCiPAii  CASE  IB  CITED  to  the  point  that  tho  owner  of  the  fee  eaniiot 
assert  a  right  of  poaaeaaion  inconsistent  with  the  uses  and  pnrposea  for  which 
a  dadieation  of  the  land  waaimadey  and  the  proper  representative  of  the  pub- 
lic may  maintAJn  an  action  against  him  if  he  shoold  attempt  to  exerdae  soch 
an  aaaerted  right,  in  Village  of  Manhato  ▼.  Meagher,  17  Minn.  269.  It  ia 
dted  to  the  point  that  an  occupant  of  land,  whether  his  rights  thereto  are 
rested  cr  are  still  inchoate,  may  make  a  valid  common-law  dedication  thereof 
and  may  estop  himself  from  afterwards  questioning  his  authority  to  devote 
any  interest  to  public  use  at  the  time  of  such  dedication,  in  ViOage  o/Mam' 
hatoy.  Meagher,  17  Id.  272;  Cify  qfMankaio  v.  Warren,  20  Id.  149;  Hurley  v. 
Mia$iamppi  etc  Boom  Co.,  34  Id.  147;  and  to  the  point  that  the  owner  of  a  lot 
boonded  by  a  street  owns  the  fee  to  the  center  of  the  street,  subject  to  the 
puUioeaaeoM&tfcNr  a  highway,  in  Barringitm  r.  BaUroadCo.,  17  Id.  22^ 


Carroll  v.  Minnesota  Yallby  B.  R  Go. 

[18  MiNNsacTA,  aOi] 

Hastie  and  Seetant—Nbolioence  of  Fellow-sietabt. — Two  diatiiiot 
oerporationa  operated  two  aeparate  portions  of  a  throoi^  line  of  travel, 
ooimeeting  at  a  oonmion  terminus.  Bach  sold  tickets  over  the  entire 
KAte,  but  divided  the  receipts  between  them  proportionably.  MeH  that 
there  was  no  such  legal  identity  between  them  as  would  render  their  re- 
speetive  employees  servants  of  a  common  master,  so  as  to  prevent  the 
maintenanoe  of  an  action  by  the  employee  of  one  of  them  against  the 
other  for  peraonal  injuriea  ocoaaioped  through  the  negligenoe  of  ita 
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Rboovbet  in  an  action  for  damagea  therefor,  unleaa  the  injury  was  the 
ttnlt  of  aome  intentional  wzoQg  on  the  part  of  the  defendant. 
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Action  to  recover  damages  for  personal  iDJuries  sustained 
by  the  plaintiff,  and  alleged  to  have  been  caused  by  the  de- 
fendant's negligence.  The  plaintiff  was  an  employee  of  the 
N.  W.  n.  Packet  Company,  on  one  of  its  steamboats,  which 
boat  carried  passengers  and  freight  on  the  Minnesota  River, 
from  Belle  Plaine,  where  it  connected  with. the  defendant's 
railroad.  The  steamboat  was  moored  alongside  a  branch  track 
of  the  defendant's  road  at  Belle  Plaine,  to  receive  and  dis- 
charge passengers  and  freight;  and  while  the  plaintiff  was  en- 
gaged in  the  performance  of  his  duty  in  this  behalf,  he  was 
caught  between  two  of  the  defendant's  cars  and  injured.  The 
other  material  facts  appear  in  the  opinion.  The  jury  fi)iind  a 
verdict  for  the  plaintiff. 

AUiSf  OUfiUan^  and  WtUiamSj  for  the  appellant. 
J.  V,  2>.  Heard,  for  the  respondent. 

By  Court,  McMillan,  J.  This  is  am  appeal  from  an  order 
denying  a  new  trial. 

It  is  urged  by  the  defendant  as  a  ground  for  a  new  trial  that 
'Hhose  in  charge  of  the  boat  and  those  in  charge  of  the  engine 
were  engaged  in  the  same  general  employment,  to  wit,  that 
of  transporting  passengers  and  freight  between  St.  Paul  and 
Mankato,  and  the  plaintiff  therefore  cannot  recover." 

The  railroad  company  is  a  corporation  separate  and  distinct 
from  the  steamboat  company.  It  was  admitted  that  the  de- 
fendant had  an  arrangement  with  the  steamboat  by  which  the 
defendant  was  to  carry  passengers  and  freight  to  Belle  Plaine, 
and  the  steamboat  was  to  carry  them  from  Belle  Plaine  to 
Mankato  and  intermediate  points;  that  the  prices  were  dis- 
tinct, but  each  sold  tickets  over  the  route  of  the  other,  each 
receiving  a  certain  portion  of  the  moneys  received  for  fares 
and  freight  upon  through  passengers  and  freights;  that  the 
railroad  and  steamboat  ran  in  connection  for  that  purpose, 
and  connected  as  to  time,  but  there  was  no  acutual  connec- 
tion; that  the  cars  were  to  reach  Belle  Plaine  at  a  certain 
time,  and  the  steamboat  to  meet  them  there  at  such  time;  that 
the  railroad  company  carried  the  mails  to  Belle  Plaine,  but  had 
no  connection  with  it  further,  except  that  the  boat,  as  agent 
for  the  upper  contractors,  received  the  up  mail  from  the  cars, 
and  the  cars  in  turn  received  the  down  mail  from  the  boat. 

The  plaintiff  introduced  and  read  to  the  jury  a  ticket 
admitted  by  the  defendant  to  be  such  as  was  sold  by  it  and 
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the  boat,  pursuant  to  the  above  agreement,  consisting  of  a 
general  ticket  from  *'  St.  Paul  to  Mankato,  Minn.  V.  R.  R.  A 
N.  W.  U.  Pkt.  Co.,"  with  coupons  attached,  indicating  the 
parts  of  the  route  traversed  by  the  respective  carriers,  as 
above  agreed.  Upon  this  state  of  facts,  we  are  of  opinion  there 
is  no  such  unity  in  fact  or  legal  identity  between  the  railroad 
corporation  and  the  packet  company  as  will  render  their 
respective  employees  servants  of  a  common  master;  and  the 
rule  urged  by  the  defendant's  counsel,  that  a  principal  is  not 
liable  to  one  of  his  agents  or  servants  for  injuries  sustained 
through  the  negligence  of  another  agent  or  servant,  when  both 
are  engaged  in  the  same  general  business,  is  not  applicable. 

It  appears  that  the  boat  had  moored  at  the  track  with  the 
knowledge  and  without  objection  from  the  railroad  company, 
and  that  owing  to  high  water  the  passengers  could  only  pass 
to  and  from  the  town  and  boat  by  passing  along  the  railroad 
track,  and  that  about  this  time  there  were  persons  upon  and 
in  the  immediate  vicinity  of  the  track.  The  brakeman  on  the 
cars  had  opportunity  to  see  persons  on  the  track.  The  grade 
was  very  steep;  the  coupling  of  one  car  had  already  been 
broken  by  a  collision  with  a  loose  car;  no  bell  was  rung  at 
any  time  on  the  side-track  when  the  cars  were  about  to  move 
or  were  in  motion,  besides  other  testimony  on  the  part  of  the 
plaintiff,  which  would  go  to  show  negligence,  and  was  for  the 
consideration  of  the  jury.  Under  these  circumstances,  we 
think  there  is  evidence  of  a  want  of  care  on  the  part  of  the  de- 
fendant, which  would  sustain  the  verdict  of  the  jury  as  to  the 
negligence  of  the  defendant.  But  the  defendant  urges  that  the 
accident  was  caused  by  the  plaintiff's  own  negligence. 

It  is  a  well-settled  rule  that,  although  the  defendant  may  be 
guilty  of  negligence,  unless  there  was  some  intentional  wrong 
on  his  part  the  plaintiff  cannot  recover  for  an  injury  to  which 
he  himself  contributed:  McMahon  v.  Davidson^  12  Minn.  372. 
This  is  the  important  question,  it  seems  to  us,  in  this  case,  and 
from  a  careful  consideration  of  the  testimony,  we  think,  as  the 
evidence  now  stands,  it  shows  such  negligence  of  the  plaintiff 
as  will  prevent  his  recovering  in  this  action.  The  plaintiff 
himself  says  that ''  when  the  passengers  started  to  come  aboard, 
the  locomotive  and  tender  and  two  freight  cars  ran  up  the 
main  track,  and  then  down  on  the  side*track,  without  ringing 
any  bell;  the  passengers  were  on  the  side-track;  they  saw  the 
engine,  and  had  just  time  to  get  the  passengers  off  the  side- 
traek;  the  engine  and  cars  continued  running  down  the  side- 
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track)  and  struck  onr  stagings  and  slid  it  along  the  track, 
until  it  came  against  the  car  which  was  standing  on  the  side- 
track below  the  staging;  they  then  started  ahead,  and  ran  np 
some  distance,  and  came  down  again,  and  the  staging  cracked 
that  time  they  struck  it;  they  then  ran  up  the  track  and 
stopped.  I  hallooed  to  the  people  on  the  shore,  the  railroad 
officials  and  others,  and  our  captain  and  mate,  and  asked 
what  they  were  trying  to  do  by  backing  down  and  running 
ahead.  Some  one  said  they  were  trying  to  hook  on  the  car 
which  was  standing  on  the  track  below  the  staging.  I  then 
shouted  as  loud  as  I  could  that  they  could  not  couple  it  on, 
because  our  staging  held  the  cars  farther  apart  than  their 
bumpers  would  reach;  but  if  the  bumpers  would  reach,  th^ 
would  break  our  staging  in  two  or  crush  it.  The  captain  of 
the  boat  was  standing  by  the  tender.  I  caUed  as  lond  as 
possible  that  I  would  get  the  staging  in  and  allow  them  to  get 
their  cars.  I  called  my  men  up  to  help  me,  and  tried  to  draw 
in  the  staging,  but  could  not;  the  side  of  the  staging  was 
wedged  in  under  a  tie,  so  that  we  could  not  haul  it  on  the 
boat.  I  then  went  to  turn  the  staging  on  its  edge,  and  to  as- 
sist in  getting  it  in;  and  just  as  I  got  hold  of  it,  and  was  in 
the  act  of  raising  it  to  turn  it,  the  engine  backed  again.  The 
car  directly  behind  me  was  loose,  and  when  they  backed  they 
caught  me  while  I  was  lifting  the  staging.  I  was  caught  in 
my  back,  and  along  down  my  groin  and  right  hip.  I  struggled 
to  get  out,  and  hallooed  to  stop  the  engine.  A  number  of  per- 
sons hallooed.  They  still  backed  the  engine,  while  I  was 
lodged  in  there,  so  that  it  shoved  the  car  in  front  of  me  a  t&w  feet 
back.  I  was  between  the  staging  and  the  hinder  car  of  the 
train  they  backed  down." 
On  his  cross-examination  the  plaintiff  testified:  '^The  train 

had  been  below  the  road  eight  or  ten  minutes Daring 

the  eight  or  ten  minutes  they  ran  down  to  the  staging  three 
times.  The  grade  from  the  public  road  down  to  where  the 
boat  was  is  considered  steep  for  a  railroad.  It  descended 
down  to  where  the  boat  was.  There  was  almost  no  grade 
where  the  boat  was.  I  saw  the  cars  back  down  the  first  time. 
I  couldn't  say  if  they  struck  the  staging  that  time.  After 
running  down  that  time  they  started  forward  and  went  up 
forty  or  fifty  feet,  and  then  came  down  the  second  time.  My 
impression  is  they  struck  the  staging  the  second  time  they 
same  down.  I  was  watching  the  train.  Then  they  ran  up 
the  track  again  about  the  same  distance  as  beSne.    I  think 
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when  ibey  ran  up  that  time  the  hindermost  car  uncoupled  and 
stood  on  the  track  while  the  engine  went  on.  I  should  think 
the  car  stood  about  eight  or  ten  feet  from  the  staging.  About 
that  time  I  concluded  I  had  better  take  the  staging  off  the 
track  so  that  it  would  not  be  broken,  and  to  allow  them  to 
couple  on  the  car  below  the  staging  and  take  it  away.  I  sup- 
posed if  I  did  not  remoye  it  the  train  would  come  down  again 
and  break  it  up.  I  stood  on  the  track,  between  the  staging 
and  the  engine,  with  my  back  toned  to  the  train.  I  was  on 
the  side*track.  Think  there  was  a  box-car  between  me  and 
the  train  that  would  prerent  me  seeing  the  train,  and  would 
also  prevent  the  engineer  from  seeing  me.  I  had  been  there 
from  one  to  two  minutes.    That  is  the  time  I  was  hurt^ — 

as  they  came  down The  car  which  struck  me  was 

driyen  down  by  the  engine.  When  struck  I  did  not  know 
the  cars  were  coming.  When  I  went  out  I  thought  they 
would  come  down  again  to  take  the  cars  below  the  staging. 
In  running  back  and  forth  they  ran  very  slowly,  though  the 
first  time  they  came  down  they  ran  quite  fasf 

C^>tain  Holmes  testifies  that  the  plaintiff  was  carpenter 
on  the  boat.  '^  It  was  his  duty  as  carpenter  to  look  after  the 
staging." 

It  appears  from  the  testimony  that  the  plaintiff  was  ac- 
quainted with  the  steep  grade;  that  the  cars  had  backed 
down  on  the  side-track  to  the  boat  three  times  within  Hie  ten 
minutes  preceding  the  accident;  that  at  one  of  these  times  the 
staging  was  broken  by  the  cars;  that  a  car  stood  on  the  track 
immediately  below  Uie  staging;  that  he  expected  the  train  to 
back  down  again  to  take  the  car,  and  that  either  the  staging 
would  prevent  its  ooupling,  or  if  it  did  couple,  that  it  would 
crush  the  staging;  that  there  was  a  difficulty  in  removing  the 
staging  from  the  track,  the  men  called  to  aid  the  plantiff  hav- 
ing been  unable  to  extricate  it  on  the  boat,  and  believing  that 
the  engineer  could  not  see  him,  nor  he  see  the  engineer,  he 
placed  himself  directly  cm  the  track,  with  his  back  to  the  train, 
&nd  for  one  or  two  minutes  engaged  in  extricating  the  stagings 
whether  successfully  or  not  does  not  appear. 

The  £sct  of  standing  on  the  railroad  track  with  his  back  to 
a  train  of  cars,  under  such  circumstances,  in  the  absence  of 
anything  showing  necessity  or  excuse  for  it,  is  certainly  neg- 
ligence. There  is  no  reason  to  believe  that  this  staging  might 
not  have  been  extricated  without  the  plaintiff  or  any  one  go- 
ing onto  the  trade  at  all,  by  other  means,  and  certainly  no 
An.  ixml  vol.  xcvn— u 
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reason  appears  why  he  should  place  his  back  to  the  train.  The 
fact  that  it  was  his  duty  to  look  to  the  staging  does  not  excose 
the  negligent  manner  by  which  he  risked  his  life  in  its  dia* 
charge.  Who  can  say  that  if  the  plaintiff  had  exercised  ordi- 
nary care  by  placing  himself  in  a  position  where  he  could  see 
and  better  hear  the  train,  this  accident  might  not  have  been 
avoided? 

With  this  condnct  of  the  plaintiff  unexplained,  we  think  the 
verdict  should  not  be  sustained;  but  other  evidence  may  be 
adduced  which  will  show  the  necessity  of,  or  remove  the  i^h 
pearance  of  negligence  from,  the  conduct  of  the  plaintifil 

The  order  appealed  from  is  reversed,  and  a  new  trial 
granted. 


iMjusnEB  BT  Aon  OF  FiLLOW-siRVAim,  Who  Lxablk  :  OOmtm  v. 
em  B,  E.  Co.,  90  Am.  Deo.  210»  Mid  cmm  oolleotad  in  note  216. 

OONTBIBUTOBT    NlQUOXNOB   WHBM    It    PrKVUTIS   RbOOTKBT: 

oiit  ete.  72.  i2.  Ox  y.  BtUhei/ardf  02  Am.  Dec  336^  and  cases  eollectad  in  note 
84a 

QuiSTioN  or  CtoNTBisDTOBT  Nbouoxnck  IB  Onx  ot  Faot  loa  JUBT:  B9 
T.  7*01011  qf  New  Haven,  88  Am.  Deo.  613,  and  note  622;  bnrden  of  pioof  as 
to:  Id.  621,  note;  MMwanhee  eie,  R  R.  Co.  y.  iTtmler,  78  Id.  699^  and  note 
706. 

Thb  FBnraiPAL  CASB  18  oiTBD  to  the  point  that  in  oidor  to  "**^*******  sb 
action  to  recoyer  for  injuries  to  the  plaintifi^  resulting  from  the  defendant's 
negligence,  it  must  appear  that  the  injuries  were  occasioned  by  n^i^tigence  en 
the  defendant's  part^  and  it  must  not  appear  that  there  mm  oontrilmtoiy 
negUgenoe  pa.  the  plaintiff's  part^  in  Donaldmm  y.  MUmmkee  etc  B^y  Cbi,  SI 
Minn.  297. 
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riS  MumasoTA,  137.] 

Ir  n  wxnror  Powxb  or  Lioislatubb  to  Authobbb  Lbvt  ov  Tax  bob 
Patmbnt  or  BouNTT  to  yolnnteen,  and  to  ratify  and  lagaliaa  a  tax  lor 
that  purpose  if  it  was  leyied  without  legal  authority. 

Action  upon  a  town  bond.  The  plaintiff  enlisted  in  the 
military  service  of  the  United  States,  to  and  for  the  credit  of 
the  said  town  of  Franklin,  in  consideration  of  the  promise  of 
the  snperyisors  of  said  town  that  if  he  would  so  enlist  they 
would  issue  to  him  a  bounty  or  war  bond  of  the  town  for  three 
hundred  dollars,  payable  in  two  years.  In  pursuance  of  this 
agreement,  the  supervisors  issued  to  him  the  scrip  or  bond  on 
which  the  action  was  brought,  signed  by  the  town  clerk  and 
ehairman  of  supervisors.    Ownership  of  the  bond  and  non- 
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payment  were  alleged  in  the  complaint,  and  judgment  for  its 
amount  was  claimed.  The  defendant's  demurrer  to  the  com- 
plaint was  overruled,  and  the  defendant  appealed.  Other  facts 
appear  in  the  opinion. 

Cornell  and  Bradley,  for  the  appellant. 

H.  L.  Oordony  for  the  respondent. 

By  Court,  Wilson,  C.  J.  At  the  date  of  this  bond,  towns 
were  by  law  allowed  to  pay  a  bounty  to  soldiers,  but  not  to 
bind  themselTes  for  its  payment  in  this  manner.  This  bond 
fras  issued  in  1864.  In  1865,  the  legislature,  so  far  as  it  had 
the  power  to  do  so,  legalized  and  made  valid  such  town  obli- 
gations. The  question  presented  by  this  case  is,  whether  this 
?ras  within  its  power.  Although  this  question  is  not  free  from 
doubt  and  embarrassment,  we  think  it  must  be  answered  in 
the  affirmative.  It  is  true,  as  said  by  Mr.  Chancellor  Kent, 
that  a  retrospective  statute,  affecting  and  changing  vested 
rights,  is  very  generally  considered  in  this  country  as  founded 
on  unconstitutional  principles,  and  consequently  inoperative 
and  void.  But  such  an  act  of  remedial  legislation  as  this 
seems  to  be  an  exception  to  the  general  rule,  and  sanctioned 
by  the  weight  of  authority:  See  1  Kent's  Com.  455;  Sedgwick 
on  Stat,  and  Const.  Law,  198  et  seq.;  Baugher  v.  Duphom,  9 
Gill,  315;  Syracuse  City  Bank  v.  Dams,  16  Barb.  188;  Orover 
V.  Inhabitants  of  Pembroke,  11  Allen,  88;  Fowler  v.  Selectmenj  8 
Id.  80-84;  Freeland  v.  Hastings,  10  Id.  570,  581, 582;  Booth  v. 
Town  of  Woodbury,  82  Conn.  118;  Baldwin  v.  Town  of  North 
Branford,  82  Id.  47;  Waido  v.  Portland,  83  Id.  363;  Barthol- 
omew V.  Harwinton,  33  Id.  408;  Welch  v.  Wadsworth,  30  Id. 
149  [79  Am.  Dec.  236];  City  of  Bridgeport  v.  Housatonue  R. 
Co.,  15  Id.  475;  CowgM  v.  Long,  15  111.  202;  Schofidd  v.  WaA- 
kins,  22  Id.  66. 

The  order  overruling  demurrer  to  complaint  is  affirmed. 


LnnLATin  Coittrol  ovsb  RnuDns:  Hope  MuL  Ins,  Co.  y,  Flffmi, 
Am.  Dec  438,  and  cum  died  in  note  441;  Pennm  y.  Brie  Carnal  Co,,  S3  Id. 
778,  and  note  782. 

RlGBTil    OF    PABniS    WITH   BOPBCT   TO    KaTURB,    OOHSTBOOnOH,    AHD 

KiraoTS  ow  CosTBAcr  are  beyond  the  legislatxye  power  to  ohange:  Cegmam 
▼.  Baniki^  Kewkkct^,  SO  Am.  Deo.  811,  and  see  note  319. 

Whbn  Oblioatioh  oy  Cohtract  18  IxPADiBD:  Stou  ▼.  Cbfcto,  91  Am.  Dea 
246;  Barry  y.  leunam,  91  Id.  262. 

LlOlBLATIVK  ACIS  ABM  PUSUMID  TO  BS  OoSSUniTIIVIIALl  Do/ris  ▼.  AB^ 

Am.I>eaS46. 
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RuonET  oFBooirnr  Monr,  What  Claxmant  xubt  Show:  MeOmr^r, 
Rogers,  91  Am.  Dao.  468. 

Ths  fbihoiipal  OAsm  m  cited  to  the  point  atftted  in  the  tyWdmif  in  Comtr 
r.  Foitom,  13  Minn.  221;  WOttrn  y.  Budbnum,  13  Id.  442, 


Hatwabd  v.  Grant, 

[18  MnnraaOTA.  itt.] 

KiOLBOT  TO  Rmmv  Dbfbwivilt  Ykbotbd  FuuDma^  or  xylnefding  aol 
Terified  when  it  ihoiild  be,  ia  to  be  deemed  a  mvnr  of  the  dsfaot  or 
omimon. 

Allegation  nr  Oovflaxst  nr  AanoN  oh  PsoMnsosr  Note,  payable  ie 
the  payees  as  indiyidoals,  that  they  were  partners  at  the  time  of  brii^ 
ing  the  sait»  is  immaterial,  and  a  denial  of  snch  allegation  in  tiie  answer 
does  not  nuse  a  material  issne. 

Whebb  Answer  to  Complaint  in  Action  upon  Keootiable  PBomaaoKf 
Note  Admits  facts  oonstitating,  in  law,  a  delivery  of  .the  note  to  the 
plaintify,  bnt  also  denies  a  delivery  in  fact,  the  admission  nrast  prevail 
and  the  denial  be  stricken  oat  as  sham  or  irrelevant, 

Law  Presumes  Consideration  for  Neqotiablb  Note,  and,  in  the  nhwDpi 
of  anything  to  the  contrary,  that  it  passed  from  payee  to  maker. 

Where  Complaint  Shows  Makino  and  Dsliyert  oy  Note  to  Plaze- 
TiYis,  they  are  presamptively  the  owners  and  holders  of  it,  and  an  ai 
ment  of  mere  poasession  of  the  note  by  a  third  person  raiesa  no 
issae. 

Shah  Answer  mat  be  Strioken  out,  although  it  be  verified. 

The  opinion  states  the  case. 

S.  M.  Flint  and  L,  E.  Thompson^  for  the  appellant. 

£•  C.  Palmer  J  for  the  respondents. 

By  Court,  McMillan,  J.  This  is  an  appeal  from  a  judg- 
ment. The  plaintiffs  made  a  motion  to  strike  out  the  defend- 
ant's answer  in  the  action,  and  for  judgment,  notwithstanding 
the  answer,  or  to  strike  out  all  that  part  of  said  answer  deny- 
ing the  allegation  of  partnership  in  the  complaint;  also  to 
strike  out  the  remaining  portion  of  said  answer,  and  for  judg- 
ment, upon  the  following  grounds:  1.  That  said  answer  is  not 
verified,  and  is  sham  and  frivolous;  2.  That  the  first  portion 
of  said  answer,  specifically  referred  to  aforesaid,  contains  only 
immaterial  allegations  and  denials,  and  is  sham  and  frivo- 
lous; 3.  That  said  portion  of  said  answer,  last  specifically 
referred  to  aforesaid,  is  immaterial,  frivolous,  irrelevant,  redun- 
dant, and  does  not  conform  to  the  statute. 

The  motion  was  granted,  and  judgment  entered  for  the  plain- 
tifi.    The  defendant  urges  that  the  order  for  judgment 
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erroneous.  This  is  the  only  question  in  the  case.  It  did  not 
appear  from  the  copy  of  the  answer  served  on  the  plaintiffs^ 
that  the  original  answer  was  verified,  but  the  copy  was  retained 
by  the  plaintiffs.  The  neglect  to  return  the  copy  served  is  a 
waiver  of  the  imperfection,  or  want  of  verification :  Smith  v. 
MvUikenj  2  Minn.  319.  The  action  is  brought  upon  a  promis« 
scry  note  made  by  the  defendant,  payable  ^'  to  the  order  of 
Hayward,  Cartiedge,  and  Honore."  The  allegation  of  the 
plaintifis'  partnership  contained  in  the  complaint  is  in  the 
present  tense,  and  does  not  relate  to  the  time  at  which  the  note 
was  executed,  and  there  is  no  allegation  that  the  note  was  exe- 
cuted  to  plaintifb  as  partners.  The  allegation  of  partnership 
is  not  essential  in  this  case  to  the  plaintiflb'  cause  of  action, 
since  it  does  not  appear  that  the  note  was  made  to  the  part- 
nership. The  denial  of  the  copartnership  in  the  answer,  in  so 
far  as  it  is  sufficient,  is  limited  to  the  averment  in  the  com- 
plaint, and  as  the  right  of  the  plaintiffs  to  sue  does  not  de- 
pend upon  the  existence  of  a  partnership,  does  not  form  a 
material  issue.  The  subsequent  allegation  in  the  answer,  of 
the  non-existence  of  a  partnership  of  the  plaintiffs  at  any  time 
since  the  20th  of  January,  1867,  is  not  only  immaterial,  but  is 
bad,  because  it  is  limited  to  a  denial  of  the  defendant's  knowl- 
edge of  such  partnership  within  this  state.  The  portion  of  the 
answer  in  reference  to  the  making  and  delivery  of  the  note  is 
as  follows:  ^'The  defendant  admits  that  on  or  about  the  time 
stated  in  the  complaint  he  signed  a  note  similar  to  the  note 
described  in  said  complaint,  but  denies  that  he  delivered  the 
note  described  in  said  complaint,  or  any  note,  to  the  said 
plaintiffs,  and  alleges  that  the  same  was  delivered  to  W.  J. 
Butler,  at  St.  Paul,  in  said  county,  at  the  time  of  its  date." 

The  making  of  the  note  described  in  the  complaint,  not 
being  denied,  is  admitted;  the  delivery  of  the  same  to  W.  J. 
Butler  is  expressly  averred  in  the  answer.  We  have,  then, 
by  the  admissions  and  allegations  of  the  answer,  a  negotiable 
promissory  note  signed  by  the  defendant,  payable  to  Hay- 
ward,  Cartledge,  and  Honore,  and  delivered  by  the  defendant 
to  W.  J.  Butler.  No  facts  are  pleaded  affecting  the  considera- 
tion of  the  note,  or  changing  the  presumptions  of  law  between 
the  parties  to  the  note  in  any  way.  The  note  being  negotia- 
ble, the  law  presumes  a  consideration  for  it;  and,  in  the  ab- 
sence of  anything  to  the  contrary,  that  it  passed  from  the 
payees  to  the  maker.  Hayward,  Cartledge,  and  Honore, 
iheieforey  being  the  payees  of  the  note,  and  the  consideration 
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prima  facie  moving  from  them,  are  the  owners  of  the  note, 
and  the  delivery  to  Butler,  who,  bo  far  as  the  answer  shows,  is 
an  entire  stranger  both  to  the  note  and  the  consideration,  is 
a  mere  delivery,  the  legal  effect  of  which  under  these  circam- 
stances  is  a  delivery  to  the  payees.  Although  the  complaint 
contains  no  direct  allegation  that  the  plaintiffs  are  the  payees 
in  the  note,  yet  the  surnames  of  the  plaintiffs  being  the  same 
as  those  mentioned  in  the  note,  and  the  averment  being  made 
in  the  complaint  that  the  note  was  delivered  to  the  plaintiffs, 
the  presumption  of  law  is,  that  they  are  the  payees  named  in 
the  note;  and  as  the  facts  admitted  by  the  answer  in  legal 
effect  do  not  contradict  but  support  the  allegation  of  delivery 
in  the  complaint,  the  presumption  that  the  plaintiffs  are  the 
payees  still  prevails.  As  the  denial  in  the  answer  that  the 
note  was  delivered  to  the  plaintiffs  is  coupled  with  admissions 
and  averments  as  to  the  real  manner  in  which  it  was  deliv- 
ered, the  denial  must  be  qualified  by  the  admissions  thus 
made  and  upon  which  it  is  based.  As  the  real  or  admitted 
facts  in  the  answer,  in  connection  with  the  averments  in  the 
complaint,  show  a  delivery  in  law  to  the  plaintiffs,  the  denial, 
if  inconsistent  therewith,  must  be  rejected  as  false,  or  be  so 
qualified  as  to  harmonize  with  the  admitted  facts. 

The  allegation  in  the  complaint  is  a  mixed  question  of  law 
and  fact.  If  we  consider  the  denial  in  the  answer  to  be  as 
broad  as  the  allegation  in  the  complaint,  then  it  is  inconsis- 
tent with  the  facts  admitted  on  the  record,  and  must  be  false; 
if  we  give  a  construction  to  the  denial  most  favorable  to  the 
defendant,  we  must  regard  it  simply  as  a  denial  of  a  delivery 
in  fact  to  the  plaintiffs,  which  is  not  a  denial  in  substance  of 
the  allegation  of  delivery  in  the  complaint,  and  does  not  form 
or  tender  any  material  issue  in  the  case,  and  is  irrelevant. 
"  Irrelevancy  in  an  answer  may  consist  in  statements  which 
are  not  material  to  the  decision  of  the  case;  such  as  do  not 
form  or  tender  any  material  issue":  People  v.  McCumber^  18 
N.  Y.  321  [72  Am.  Dec.  515].  If  the  denial  is  false  it  may  be 
stricken  out  as  sham,  notwithstanding  the  answer  is  verified: 
People  V.  McCumbeVy  supra;  Conway  v.  Wharton^  13  Minn.  158. 
The  averment  in  the  complaint  that  the  plaintiffs  are  the 
owners  and  holders  of  the  note  is  a  conclusion  based  upon  the 
allegations  of  the  making  and  delivery  of  the  note  to  the  plain- 
tiffs, etc.,  and  the  denial  of  this  conclusion,  without  a  denial 
putting  at  issue  the  facts  upon  which  it  rests,  forms  no  issue, 
and  is  immaterial  and  irrelevant.    The  remaining  allegations 
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of  the  answer,  that  the  plaintififs  are  residents  of  Illinois,  and 
have  not  now  the  posBession  of  said  note,  and  that  at  the  time 
the  actioa  was  commenced,  and  before  that  time,  the  note  was 
in  the  hands  and  possession  of  the  First  National  Bank  at  St 
Paul,  are  also  immaterial  and  irrelevant.  The  facts  upon  the 
record  showing  the  making  and  delivery  of  the  note  to  the 
plaintiffs,  they  are  presumptively  the  owners  and  holders  of 
it,  and  a  naked  possession  of  the  note  by  a  third  party  is  the 
possession  of  ihe  plaintiffs. 

The  portion  of  the  answer,  therefore,  denying  the  delivery 
of  the  note  to  the  plaintiffs  is  either  sham  or  irrelevant,  and 
the  remaining  portions  of  it  are  immaterial  and  irrelevant. 
The  answer  docs  not  properly  put  in  issue  any  material  alle- 
gation of  the  complaint,  and  was  properly  stricken  out:  Qen. 
Stats.,  c.  66,  sees.  82,  90,  pp.  460,  461. 

Judgment  affirmed. 

Wilson,  C.  J.,  dissented. 

Code  Pleadiivo,  Sufficrnct  or:  Zabriskte  ▼.  8nM,  64  Am.  Dec.  651, 
and  note  561;  what  complaint  most  allege:  Oreen  v.  Palmer,  76  Id.  492,  and 
note  498. 

Answer  hat  be  Stricken  out  as  Sham  whsit:  People  ▼.  JlicOumber,  7S 
Am.  Dec.  515,  and  extended  note  521;  whether  verified  answer  may  be 
stricken  out:  See  Id.  524. 

CouPLAHiT  IN  Action  on  Promissort  Note,  SumoiSNOT  or:  Bmoard  y. 
Rkhards^  90  Am.  Dec.  520. 

Promissory  Note  Imports  Consideration:  Copies  v.  Branfiam,  64  Am. 
Dec  183. 

Pleadings,  Vkritication  of:  Humphreya  v.  MeCall,  70  Am.  Dec.  637, 
note;  want  of  verification  of  answer  is  waived  by  receiving  it  without  objec- 
tion: Folsom  V.  Carli,  80  Id.  429. 

The  principal  case  is  cited  to  the  point  that  an  averment  in  a  complaint 
m  an  action  on  a  promissory  note,  that  the  plaintifis  are  the  owners  and  hold- 
ers of  the  note,  is  a  conclusion  based  upon  the  allegations  of  the  making  and 
deUvery  of  the  note  to  the  plaintifls,  etc.,  and  the  denial  of  this  conclusion, 
without  a  denial  putting  at  issue  the  facts  upon  which  it  rests,  forms  no  issue, 
*nd  is  immaterial  and  irrelevant,  in  Framr  v.  Williams,  15  Minn.  294;  Calh 
^  V.  Ratlford,  17  Id.  321;  and  is  cited  to  the  point  that  a  verified  answer 
may  be  stricken  out  as  sham,  in  Nelson  Lumber  Co.  v.  Bkihairdson,  31  Id.  268L 
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Smith  t;.  Jordan. 

[18  MznrMOTA,  914.] 

Iff  B  OmmnR  iob  Ooitbx  ow  Bquxtt,  No  SiAxormr  Kmodobt  1m» 
TMKwmnMQ^  to  notify  a  dead  or  written  oontnust  upon  oleftr  and  wkHm 
ht/tory  juocif  hj  perol  evidence,  that  it  fiule,  ettfaer  <m  aeooant  <d  fnmi 
or  mistake  of  fftot,  to  oipieoi  tlio  agreement  or  intentioa  of  the  imliee. 

Oorar  ov  Squiit  will  Rbpobm  Dkxd  or  WRnrnr  Oohtkaci;  wlion 
through  frand  or  mistuke  of  fact  it  full  to  azprees  the  meaning  ^jod  m* 
tention  of  the  pertiee^  though  it  is  in  the  very  language  agreed  upon. 

GmnKAL  DniUBBKH  oah  onlt  bb  BvnAJXKD  where  the  -pleading  doea  not 
state  any  eanae  of  action,  and  it  will  not  reach  dnplioily,  or  an  improper 
jondar  of  oanaea  of  action. 

BmnruB  Lawb  arm  FaMomED  10  batb  wmmk  Oomtumd  wim  whan  noth- 
ing appears  to  the  oontnyry. 

AvTBB  Paxtt  has  IvGArAOiTATiD  HntHir.T  from  performing  his  oontsao^ 
a  demand  of  performance  ii  not  nccoaaaiy  to  ghre  a  right  of 


Afpxal  from  an  order  oTermling  a  demurier  to  the  com* 
plaint    The  opinion  states  the  case. 

Common  and  Stiekney^  and  J.  N.  CotCb,  for  the  appeUanti, 

H.  N.  Setz&Ty  fbr  the  respondent. 

Bj  Court,  Wilson,  C.  J.  This  case  comes  before  ns  on  an 
appeal  from  an  order  of  the  district  conrt  of  Washington 
County  overruling  a  demurrer  to  the  complaint,  which  is  in 
the  foUowing  language:  — 

''  This  plaintiff  avers  that  on  the  ninth  day  of  May,  1866, 
at  the  city  of  Stillwater,  Minnesota,  the  plaintiff  purchased 
of  the  defendants,  and  the  said  defendants  then  and  there 
sold  to  this  plaintiff,  and  then  and  there  agreed  to  delivw  to 
this  plaintiff,  in  the  boom  of  the  St.  Croix  Boom  Corporation, 
all  the  pine  saw-logs  cut  and  hauled  during  the  winter  of 
1865  and  1866,  by  the  said  defendants; -«nd  this  plaintiff  then 
and  there  agreed  to  purchase  the  said  pine  saw-logs,  and  to 
pay  for  the  same  the  sum  and  at  the  rato  of  ten  dollars  per 
thousand  feet,  for  all  the  pine  saw-logs  cut  by  the  defendants, 
such  payment  to  be  made  at  the  times  and  places,  in  a  writ- 
ton  agreement  contained,  as  hereinafter  set  forth.  And  this 
plaintiff  further  avers  that  at  the  time  and  place  above  set 
forth,  and  in  confirmation  of  the  contract  for  the  sale  of  the 
said  pine  logs  hereinbefore  mentioned,  this  plaintiff  and  the 
said  defendants  interchangeably  made  and  executed  the  fol- 
lowing agreement  in  writing,  to  wit:  '  This  agreement,  made 
by  and  between  Peter  Jordan  and  Samuel  Matthews,  under 
the  firm  name  of  Jordan  and  Matthews,  cm  the  one  part,  and 
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S.  J.  Smith  on  the  second  part,  witnesaeth,  that  the  partieB  of 
the  first  iMut  have  sold,  and  do  hereby  sell  to  the  party  of  the 
second  part,  all  their  logs  cut  by  them  in  the  winter  of  the 
year  A.  D.  1865  and  1866,  the  same  being  marked  thns: 
[mark],  called  star,  double  anchor,  star,  and  will  deliver  the 
same  in  the  St.  Croix  corporation  boom  as  soon  as  circum- 
stances connected  with  driving  the  same  will  permit,  and  will 
warrant  and  defend  the  i>arty  of  the  second  part  in  the  peace- 
able possession  of  the  same.  And  the  party  of  the  second 
part  agrees  to  pay  to  the  parties  of  the  first  part  ten  dollars 
for  each  and  every  thousand  feet  for  all  logs  coming  into  his 
possession,  according  to  the  surveyor-general's  scale  at  Still- 
water, Minnesota,  and  will  advance  in  the  month  of  Jmie, 
upon  demand  of  the  parties  of  the  first  part,  two  thousand 
dollars  on  this  contract.'" 

The  ground  of  demurrer  stated  is,  that  '*  it  appears  upon  the 
face  of  the  complaint  that  the  same  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action." 

In  his  argument  the  defendants'  counsel  more  minutely 
specifies  his  ground  of  objection,  and  urges  that  the  complaint 
is  bad,  because, — 1.  A  written  instrument  cannot  be  contra- 
dicted by  parol;  2.  The  writing  is  in  language  and  substance 
in  accordance  with  the  intention  of  the  defendants;  8.  The 
words  of  the  writing  were  understood  and  assented  to  by  both 
parties;  4.  A  court  will  not  reform  a  contract  and  award  dam- 
ages for  its  breach  in  the  same  action;  5.  The  contract  is  void 
for  want  of  a  revenue  stamp;  6.  The  complaint  does  not  show 
that  ''circumstances  connected  with  driving  the  logs"  per- 
mitted a  delivery  before  the  commencement  of  this  action;  7. 
Plaintiff  has  not  alleged  a  sufficient  demand;  and  8.  He  has 
not  alleged  an  offer  or  tender  of  performance  on  his  part. 

We  will  examine  these  objections  in  the  order  above  stated. 
As  to  the  first,  it  seems  now  to  be  well  settled,  where  no  statu- 
tory enactment  intervenes,  that  it  is  competent  for  a  court  of 
equity  to  rectify  a  deed  or  written  contract  upon  clear  and 
satisfactory  proof,  by  parol  evidence,  that  it  fails,  either  on 
account  of  fraud  or  mistake  of  fact,  to  express  the  agreement 
and  intention  of  the  parties.  Judge  Story  says:  "One  of  the 
most  common  classes  of  cases  in  which  relief  is  sought  in 
equity,  on  account  of  a  mistake  of  facts,  is  that  of  written  agree- 
ments, either  executed  or  executory.  Sometimes  by  mistake 
the  written  agreement  contains  less  thanthe  parties  intended; 
•ometimes  it  contains  more,  and  sometimes  it  simply  varies 
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from  their  intent  by  expressing  something  different  in  sub- 
stance from  the  truth  of  that  intent.    In  all  such  cases,  if  th« 
mistake  is  clearly  madeoutbyproofiaientirely  satisfactory, equity 
will  reform  the  contract  so  as  to  make  it  comformable  to  the  pre* 
cise  intent  of  the  parties:"  Story's  Eq.  Jur.,  sec.  152.   See  also 
Id.,  sec.  163,  where  the  same  author  says:  ''It  has  indeed  been 
said  that  where  there  is  a  written  agreement,  the  whole  sense 
of  the  parties  is  presumed  to  be  comprised  therein;   that  it 
would  be  dangerous  to  make  any  addition  to  it  in  cases  where 
there  does  not  appear  to  be  any  fraud  in  leaving  out  anything; 
and  that  it  is  against  the  policy  of  the  common  law  to  allow 
parol  evidence  to  add  to  or  vary  the  terms  of  such  agreement 
As  a  general  rule,  there  is  certainly  much  to  recommend  this 
doctrine.     But  however  correct  it  may  be  as  a  general  rule,  it 
is  very  certain  that  courts  of  equity  will  grant  relief  upon  clear 
proof  of  a  mistake,  notwithstanding  that  mistake  is  to  be  made 
out  by  parol  evidence."     See  also  Henhle  v.  Royal  Ex.  Co.^  1 
Ves.  Sr.  317;  OiUeapie  v.  Moon,  2  Johns.  Ch.  585  [7  Am.  Dec. 
659] ;  Bradford  v.  Union  Bank  of  Tennessee^  13  How.  67. 

Neither  the  facts  assumed,  nor  the  inference  drawn  in  the 
second  ground  of  objection,  can  be  assented  to.   The  complaint 
the  allegations  of  which  are  admitted  by  the  demurrer  we 
think  shows  an  unintentional  and  innocent,  rather  than  an 
intentional  and  fraudulent,  misrepresentation  as  to  the  marks 
of  the  logs.     It  unquestionably  alleges  one  or  the  other,  and 
fraud  is  not  to  be  presumed  when  it  is  not  positively  or  clearly 
charged  or  proven.     But  whether  the  error  in  the  written  con- 
tract is  the  result  of  the  intentional  or  unintentional  misstate- 
ments of  the  defendants  is  immaterial,  for  a  court  of  equity 
has  power  to  correct  it  as  well  in  the  former  as  in  the  latter 
case:  De  Peyster  v.  Hasbroucky  11  N.  Y.  687;  Rider  v.  PoweU^ 
28    Id.   310;     WiswaU  v.    HaUy  3   Paige,  313;    BoUford    v. 
McLean,  45  Barb.  478;  S.  C,  42  Id.  446.    A  court  of  equity 
does  not  assume  to  make  a  contract  for  parties,  or  in  any  way 
to  modify  their  contracts  or  obligations.     When  a  contract  is 
tainted  with  fraud,  the  court  does  not  consider  it  as  binding  on 
the  innocent  party,  and  will  on  his  motion  set  it  aside,  inas- 
much as  it  never  received  his  assent,  and  does  not  express  his 
meaning.    The  complaint  is  not  in  such  case  that  the  written 
contract  does  not  express  the  real  agreement  and  intention  of 
the  parties,  but  that  there  was  no  agreement,  the  pretended 
agreement  not  being  understood  or  assented  to,  and  being 
vitiated  by  fraud.    In  such  6ase  of  course  there  can  be  no 
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reiomiation,  for  there  is  no  contract  to  which  the  parties  haTe 
aasentedy  and  to  which  the  writing  can  be  made  to  conform. 

The  case  at  bar  is  very  di£ferent.  The  charge  is  here: 
that  the  agreement  of  the  parties  was  not  correctly  reduced  to 
writing;  that  the  error  is  the  result  of  fraud  or  mistake.  The 
question  is,  whether,  under  such  circumstances,  the  court  has 
power  to  rectify  such  mistake.  The  third  objection  of  the  de- 
fendants to  the  complaint  is  also  invalid.  A  court  of  equity 
lookB  to  the  spirit  and  meaning,  and  not  to  the  letter.  It 
has  power  to  reform  the  contract  so  as  to  make  it  conform  in 
sabstance  and  effect  to  the  agreement  and  intention  of  the 
parties.  It  would  be  a  reproach  to  the  system  of  equity  juris- 
prudence to  say  that  its  power  to  rectify  mistakes  is  limited 
to  those  cases  where  the  language  used  is  not  in  the  very 
words  intended,  but  does  not  reach  those  cases  where,  in  con- 
sequence of  a  mistake  of  fact,  the  meaning  and  intention  of 
the  parties  are  not  expressed  by  the  words.  Neither  reason 
nor  the  adjudicated  cases  so  far  limits  the  jurisdiction  of  the 
court:  See  authorities  last  cited  above;  Bradford  v.  Union 
Banl  of  TennMseCf  13  How.  57;  McCurdy  v.  Breathitt j  5  T.  B. 
Mon.  234;  Burdeti  v.  Simmsj  3  J.  J.  Marsh.  190;  OUlespie  v. 
Jfoon,  2  Johns.  Ch.  685  [7  Am.  Dec.  559];  Story's  Eq.  Jur.,  sec. 
168,  and  cases  cited;  Francis's  Maxims,  62,  and  cases  cited. 

The  fourth  objection  is  not  well  taken;  for  if  the  plaintiff 
has  stated  facts  6u£5cient  to  constitute  a  cause  of  action,  the 
demurrer  must  be  overruled,  whether  he  is  entitled  to  the 
whole  of  the  relief  prayed  for  or  not.  This  is  a  general  de- 
murrer, and  it  can  only  be  sustained  where  the  pleading  does 
not  state  any  cause  of  action.  It  does  not  reach  duplicity  or 
an  improper  joinder  of  causes  of  action.  Even  if  this  objec- 
tion to  the  pleadings  exists,  which  we  do  not  intimate,  it  could 
not  be  taken  advantage  of  in  this  way. 

It  is  sufficient  to  say  as  to  the  fifth  objection,  that  it  does  not 
appear  from  the  complaint  that  the  written  contract  was  not 
properly  stamped,  and  the  presumption  is  that  the  revenue  law 
was  complied  with:  Thayer  v.  Barney^  12  Minn.  513. 

The  sixth  objection  is  also  without  any  foundation,  for  it  is 
alleged  that  the  defendants  did  "drive"  the  logs  into  the 
boom  of  the  St.  Croix  Boom  Company  (the  place  where  they 
were  to  be  delivered)  prior  to  the  commencement  of  this 
action. 

The  seventh  and  eighth  objections  may  be  answered  together. 
The  complaint  shows  that  the  defendants,  by  the  sale  of  the 
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logB  to  Daniel  Howes  A  Co.,  disqualified  themBelyes  from  pex^ 
forming  the  contract  After  this,  either  demand  or  tender 
wonld  have  been  an  idle  ceremony,  which  the  law,  under  such 
circumetancee,  does  not  require:  1  Ch.  PL  830;  Amary  ▼.  Broi' 
riely  6  Bam.  A  Aid.  712;  Bowdell  v.  PanoM,  10  Bast,  359; 
Neweomb  v.  BraekeUj  16  Mass.  161;  Clarke  ▼.  CrandaU,  27  Barb. 
78. 

The  order  appealed  from  is  affirmed,  with  leave  to  defand- 
ants  to  answer  within  twenty  days  after  notice  of  this  decision. 


Pabol  KvwmaoM^  Aiwnmninjrr  or  lo  Rdqbm  OosnaAon:  Jhmham  t. 
OkUham,  73  Am.  Deo.  228»  Mid  note  23S. 

OoCrST  OV  BqUTTT  will  RbPOBM  MxSDIBGBIPTKUr  nr  CklVTSTAVOB 

Dtfard  y.  Mercer,  02  Am.  Deo.  460. 

OozmtAOT  wnj.  not  bi  RKfOBiOD  where  no  fraud  or  mntoal 
Alleged:  Story  y.  Omger,  93  Am.  Dec  646,  and  note  648. 

Fabol  ByiDBNca  n  Admibbiblb  nr  Equxtt  to  Show  tkit  Dud 
OH  IIS  Vaxm  mm  in  fact  a  mortgege:  Ryam  y.  Dox,  90  Am.  Dee.  606u 

DncuBXXB,  What  Faotb  Ai»ottkd  bt:  Tmenum  y.  BaOroad  Obi,  60  Abl 
Dea  666;  CJdeago  eie,  B,  B.  Co.  t.  SweU,  92  Id.  206;  wben  oyemiled;  AmA 
y.  Salomon,  91  Id.  711;  WUmey.  WkUe,  90 Id.  113. 

Thb  FRDiaiPAL  0A8B  18  GiTBD  to  the  fint  point  stated  in  the  eyOabm,  m 
PlacB  y.  Johneon,  20  Minn.  229;  and  ia  oitod  to  the  point  that  in  the  ahewee 
of  eyidenoe  to  the  oontnyry,  the  praenmption  ia  that  the  rafBone  lanr  waa 
oompUedwith,  inOmet^y.  Qreemood,  18 Id.  429;  CMoU  r.Bmffbr^  17 U. 


Knowlton  V.  MoMahon. 

[u  XunrBsOTA,  tt6.1 

Am  Gbbbbai.  Bul%  Vebbiot  or  Jubt  oabbot  bb  Impbaohbd  hf  lbs 

dayit  of  a  Jwor. 
Whbthbb  AmDAyiT  ot  Jubob  mat  bb  ADiraraD  to  Show  Miboobuuot 

of  the  preyailing  party,  where  refnaal  to  admit  it  would  dearij  work 

great  hardship  or  injnaticey  gucere, 
AwwiDAYTt  or  Jubob  is  not  OBDraABnT  AmmnBU^  ov  Ifomnr  bob  Kbw 

Tbial,  to  show  that  the  officer  haying  the  Jniy  in  ohaige  wna  gailljeC 

misoondnot. 

Motion  by  the  defendant  for  a  new  trial,  on  the  gioond  of 
miscondact  of  the  officer  having  the  jnry  in  charge,  and  mis- 
conduct of  the  jnry  after  retiring.  To  sustain  the  charge  of 
snch  miscondact,  the  defendant  ofTered  the  affidavits  of  two  <tf 
the  jurors,  and  also  affidavits  of  other  parties,  as  to  statements 
made  by  jurors  after  the  verdict.  The  court  sustained  the 
plaintiff's  objection  to  the  reception  of  the  affidavits,  and  do* 
Died  the  motion  for  a  new  trial.    The  defendant  appealed. 
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Moore  and  Kervj  for  the  appellant. 
Gordon  and  CoUinSf  for  the  respondent. 

By  Conrty  Wilson,  C.  J.  The  rule  seems  to  be  settled  by  the 
modem  authorities,  that  on  a  motion  for  a  new  trial  the  affi- 
davit of  a  juror  will  not  be  received  to  impeach  the  verdict: 
St.  MaHin  y.  Dtmoyer,  1  Minn.  159  [61  Am.  Dec.  494];  Chad- 
6oum  y.  Franklin^  5  Oray,  415;  Doran  v.  Shaw^  3  T.  B.  Mon. 
416;  Johnson  v.  Davenport^  8  J.  J.  Marsh.  390;  LiiUe  v.  Larra- 
bee^  2  Me.  37  [11  Am.  Deo.  43],  and  notes;  Graham  and 
Waterman  on  New  Trials. 

The  appellant's  position,  that  the  case  at  bar  is  an  exception 
to  the  general  rule,  is  not  supported  by  the  authorities. 

The  decision  of  the  courts  in  Tennessee  are  not  followed  in 
the  other  states.  Thomas  v.  Chapman^  45  Barb.  98,  rests  on 
the  authority  of  Reynolds  v.  Champlain  Trans.  Co.^  9  How.  Pr. 
7,  which  does  not  support  it.  The  other  cases  cited  by  him| 
to  which  I  have  had  access,  are  not  in  point 

Doran  y.  Shaw  is  an  authority  against  him.  In  that  case 
the  affidavit  of  jurors  were  offered  to  show  the  improper  acts 
of  the  deputy  sheriff  in  the  jury-room,  and  they  were  held  in- 
admissible.   The  court  said: — 

'*  It  is,  however,  said  that  this  case  is  different  from  those 
decided,  and  forms  an  exception  to  the  general  rule;  that  here 
the  jurors  are  called  to  prove  improper  conduct  in  the  attend- 
ing sheriff,  and  not  in  themselves.  If  this  was  a  prosecution 
against  the  sheriff  for  this  breach  of  duty,  we  should  have  no 
doubt  that  the  jurors  were  competent  witnesses.  But  this  is 
not  the  object  of  the  proof.  They  took  from  the  sheriff  his  in- 
structions and  assertions,  and  some  depose  that  they  conceived 
at  the  time  that  he  had  a  right  to  give  them,  and  that  trust- 
ing to  his  assertions,  they  changed  their  opinions,  and  abso- 
lutely agreed  to  the  verdict  rendered.  The  motives  or  reasons 
which  influenced  their  determination  to  change,  and  their 
wrongful  admissicm  of  that  influence,  is  the  very  essence  of 
their  testimony  in  favor  of  the  complainant.  And  it  is  to  pro- 
hibit an  inquiry  into  these  motives,  and  these  influences  re- 
ported to  in  the  jury-room,  that  they  are  excluded.  It  is 
because  that  parties,  by  subsequent  tampering  and  reasoning 
with  the  jurors,  might  sap  many  verdicts  by  using  them  as 
witnesses  to  prove  the  grounds  of  their  flndings;  and  this  is 
the  very  matter  inquired  into  in  this  oaiiso."    See  also  PeopU 

t.  Camal^  1  Park.  Cr.  256. 
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The  general  rule  has  its  foundation  in  public  policy^  and  I 
am  not  willing  to  go  so  far  as  to  say  that  it  is  inflexible  and 
without  exceptions. 

Perhaps,  as  said  by  Mr.  Chief  Justice  Taney,  in  United  Stai€8 
V.  Reidj  12  How.  366,  '^  cases  might  arise  in  which  it  would  be 
Impossible  to  refuse  them  [affidavits  of  jurors]  without  violat- 
ing the  plainest  principles  of  justice."  But,  as  said  by  the 
same  learned  judge  in  the  case  cited,  "  unquestionably  such 
evidence  ought  always  to  be  received  with  great  caution." 

The  supreme  court  of  Kentucky,  in  Johnson  v.  Davenport^  3 
J.  J.  Marsh.  390,  said  with  reference  to  such  evidence: — 

'^  It  seems  to  be  universally  agreed  that  if  received  at  ail,  it 
should  be  with  great  caution,  and  we  are  of  opinion,  as  far  as 
our  researches  have  extended,  that  their  admissibility  should 
be  confined  to  cases  of  mistake  clearly  made  out,  and  which 
may  be  conceded  as  true,  without  subjecting  the  jury  to  any 
imputation  of  improper  motives  or  palpable  impropriety  of 
conduct,  and  in  relation  to  the  proof  of  which  mistake  by 
their  affidavits  there  should  be  no  reasonable  ground  for  sus- 
picion that  they  might  have  been  tampered  with." 

Some  of  the  authorities  hold  that  such  affidavits  may  be 
received  to  show  the  misconduct  of  the  prevailing  party: 
Reynolds  v.  Champlain  Trans.  Co.,  9  How.  Pr.  7;  Ritchie  v. 
Holbrooke,  7  Serg.  &  R.  458.  And  it  cannot  be  denied  but 
that  there  is  some  foundation  in  reason  for  admitting  this  to 
be  an  exception  to  the  general  rule.  Justice,  decency,  and 
public  policy  demand  that  a  party  to  the  action  shall  not  give 
the  least  ground  for  suspicion  that  he  has  tampered  with  the 
jury,  or  done  any  other  act  tending  or  intended  to  prevent  the 
administration  of  justice;  and  for  the  purpose  of  making  such 
acts  not  only  odious,  but  dangerous,  perhaps  the  policy  of  the 
law  is  to  permit  them  to  be  proven  by  this  kind  of  evidence. 
In  other  words,  perhaps  public  policy  may  imperatively  de- 
mand this  exception  to  the  general  rule.  But  even  if  this  was 
admitted,  the  case  at  bar  does  not  fall  within  the  exception. 
Indeed,  it  not  only  does  not  fall  within  any  admitted  excep- 
tion, or  present  a  state  of  facts  showing  that  the  refusal  to 
receive  in  evidence  the  affidavits  would  work  hardship  or 
injustice,  but  rather,  I  think,  illustrates  the  wisdom  of  the 
general  rule  in  excluding  them. 

If  the  affidavits  of  the  jurors  were  inadmissiblsi  a 
the  affidavits  of  others  as  to  what  they  stated. 

Order  affirmed. 
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AmiMvrrs  of  Jurors  not  Admibsiblb  to  Imfsach  Verdict:  LUUe  t. 
BirdweU,  73  Am.  Dec.  242,  and  note  260;  Sawyer  ▼.  BaUroad  Co.,  90  Id. 
382;  and  affidavits  of  third  i)er8on8  of  juror's  declarations  are  incompetent 
to  show  misoondnct  of  jtury:  SL  Martin  v.  Desnoyer,  61  Id.  41NL 

TEanMONT  or  Sheriff  la  Competent  to  disclose  what  transpires  in  juj- 
room:  Wilton  ▼.  Berryman^  63  Am.  Dec  78. 

Motion  for  New  Trial  Based  on  Affidavit  of  Juror  that  he  wonld 
not  have  concurred  in  the  verdict  had  not  his  health  absolatelj  required  him 
to  be  released  from  his  confinement  as  a  juror,  and  that  the  verdict  was  con- 
tnuy  to  his  view  of  the  case,  is  properly  denied.  Such  affidavit  is  within  the 
role  which  ezdndes  the  affidavits  of  jurors  to  impeach  their  verdict:  SiaU  v. 
Siokeiyt  18  Minn.  292;  citing  the  principal  case. 


FiBST   National   Bane  of  Hastings  v.  Rogbbs. 

lis  Minnesota,  407.1 

Iv  Plbadino  Levy  on  Execution,  It  ib  Sufiicibnt  to  Allbob  Gsnbr- 
AU.Y  that  the  levy  was  made,  without  stating  the  specific  acts  of  the 
sheriff  constitnting  a  levy  in  law. 

Taud  and  Subsistino  Levy  upon  Suffioient  Pbrsohal  Propbrtt  of 
Execution  Debtor  to  satisfy  the  execution  is  at  least  a  satisfaction  nib 
tnodo  of  the  judgment;  and  where  the  execution  debtor  shows  such  a 
levy,  and  that  the  property  is  undisposed  of  after  a  reasonable  time,  it  is 
incumbent  on  the  creditor  to  rebut  the  legal  conclusion  from  this  state 
of  facts  that  the  judgment  is  satisfied. 

Appeal  Bond  Conditioned  to  Pay  Judqmbnt,  if  Affirmed,  etc..  Stats 
the  proceedings,  but  does  not  operate  to  dischai|(e  a  levy  made  prior 
thereto. 

Aby  Defense  to  AonoN  upon  Appeal  ^nd  that  a  principal  therein  may 
interpose  is  also  available  to  the  surety. 

1m  Action  on  Appeal  Bond  Begiting  Judgment  and  Appeal,  and  Con- 
ditioned that  the  appellant  shall  pay  the  judgment,  neither  the  princi- 
pal nor  his  sureties  are  estopped  from  claiming,  as  matter  of  defense,  the 
existence  of  a  valid  levy  upon  sufficient  personal  property  of  the  Judg- 
ment debtor,  made  prior  to  the  appeaL 

Appeal  from  an  order  denying  a  motion  to  strike  out  an- 
swers as  sham  and  irrelevant.    The  opinion  states  the  case. 

Smith  and  Van  Slyckj  for  the  appellant. 

Smith  and  GUmanj  T,  R,  Huddlestanj  a/nd  (Raggett  and  Cn>$by^ 
for  the  respondents. 

By  Court,  McMillan,  J.  This  is  an  action  brought  upon  a 
bond  given  by  the  defendants,  upon  an  appeal  to  the  supreme 
court,  by  the  defendant  Rogers,  from  a  judgment  in  a  former 
action  by  the  plaintiff  against  him.  The  complaint  sets  up 
the  recovery  of  a  judgment  against  the  defendant  Rogers  on 
the  6th  of  February,  1867,  for  $5,880.60;  that  an  execution 
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was  issued  upon  the  judgment  on  the  twenty-fourth*  day  of 
April,  1867;  that  on  the  thirteenth  day  of  June,  1867,  the  de- 
fendant Rogers  gave  notice  of  appeal  from*  said  judgment,  and 
that  the  defendants  in  this  action  on  that  day,  in  the  manner 
provided  by  statute,  and  for  the  purpose  of  staying  the  execu- 
tion upon  such  judgment  until  the  final  determination  of  the 
appeal,  executed  the  bond  set  forth  in  the  complaint;  that 
upon  the  appeal,  the  supreme  court  affirmed  the  judgment; 
that  a  mandate  was  duly  issued,  and  the  same  was  delivered 
to  the  district  court  on  the  23d  of  January,  1868,  and  on  the 
28th  of  February,  1868,  an  alias  execution  was  issued  out  of 
the  district  court  upon  the  judgment  against  the  defendant 
Rogers,  and  was  returned  nvUa  bona;  that  the  defendants  have 
not  paid  the  judgment  and  interest,  or  any  part  thereof  ae> 
cording  to  the  condition  of  the  said  bond,  etc.  The  defendant 
Rogers  answers  separately,  and  avers  that  upon  the  first  exe- 
cution issued  upon  the  judgment,  the  sheriff  levied  upon  and 
took  into  his  possession,  as  the  property  of  the  said  defendant^ 
781  barrels  of  choice  Minnesota  flour,  of  the  value  of  $13  per 
barrel,  amounting  in  the  aggregate  to  the  value  of  $10,153; 
that  the  levy  is  still  in  force  and  undisposed  of,  and  was  and 
is  sufficient  to  satisfy  said  judgment;  and  avers  that  the  judg- 
ment is  satisfied. 

The  defendants  Le  Due  and  Robinson  answer  together,  and 
sot  up,  among  other  things,  the  levy  by  the  sheriff  upon  the 
first  execution,  in  the  following  language:  "That  under  and 
by  virtue  of  said  writ  of  execution  ....  the  said  sheriff,  on 
the  4th  of  May,  A.  D.  1867,  levied  upon  a  lai^e  amount  of  per- 
sonal property,  to  wit,  781  barrels  of  choice  Minnesota  flour, 
the  property  of  said  judgment  debtor,  William  K.  Rogers,  and 
of  the  value  of  $13  per  barrel,  amounting  in  the  aggregate  to 
the  sum  of  $10,153,  which  said  property  was  sufficient  to  sat- 
isfy the  said  judgment  alleged  in  said  complaint,"  and  that 
said  levy  upon  said  property  is  still  in  force  and  undisposed 
of.  These  defendants  also  allege  the  return  of  the  writ  by  the 
sheriff,  and  the  levy  indorsed  thereon,  which  is  set  out  in  hmc 
verba. 

The  plaintiff  moved  to  strike  out  the  answer  of  the  defend- 
ants as  sham  and  irrelevant,  and  for  judgment.  The  motion 
was  denied,  and  the  plaintiff  appeals. 

In  pleading  a  levy,  it  is  not  necessary  to  state  the  specific 
acts  of  the  sheriff  constituting  a  levy  in  law;  it  is  sufficient  to 
allege  generally,  that,  by  virtue  of  the  execution,  the  sheriff 


July,  1868.]    FiBST  National  Bavk  v.  Boobbi.  941 

^levied''  apon  the  property:  Bohrtr  t.  Twrrdl^  4  IfiiiiL  410. 
We  think  the  fact  of  the  levy,  that  it  was  upon  soffident  prop- 
OTty  to  satisfy  the  jadgment^  and  that  it  is  undisposed  of,  is 
tnffioiently  pleaded.  There  is  some  difference  in  the  authori- 
ties as  to  the  effect  of  a  levy  on  personal  property  on  the  judg- 
ment| — whether  it  is  absolutely  a  satisfaction  or  not;  but  the 
weight  of  authority  goes  to  the  extent  of  holding  that  a  levy 
npoa  sufiSdent  personal  property  is  at  least  a  satisfaction  sub 
fMdo  of  the  judgment.  In  the  language  of  Judge  Cowen:  "  It 
may  operate  as  a  satisfEustion,  and  most  be  fairly  tried.  But 
if  it  fail,  in  whole  or  in  part,  without  any  fault  of  the  plaintiff, 
he  may  go  to  his  further  execution.  He  must  fairly  exhaust 
the  first,  and  while  that  is  going  on,  he  can  neither  sue  on  the 
judgment,  nor  have  another  jS.  fa.  nor  a  ca.  sa,;  nor  can  he  re- 
deem lands  sold  on  another  judgment":  Cheen  v.  Burke^  23 
Wend.  501 ;  and  see  in  this  case  a  review  of  the  authorities  on 
this  question.  When,  therefore,  a  judgment  debtor  shows  a 
levy  upon  sufficient  of  his  personal  property  to  satisfy  the 
debt,  and  that  it  is  undisposed  of  after  a  reasonable  time,  we 
apprehend  it  is  incumbent  upon  the  judgment  creditor  to  re- 
but the  legal  conclusion  from  this  state  of  facts  that  the  judg- 
ment is  satisfied. 

The  effect  of  giving  the  bond  upon  the  appeal  was  only  to 
stay,  not  supersede,  the  proceedings,  and  the  levy  having  been 
made  prior  to  the  appeal,  the  plaintiff  was  only  prevented 
from  proceeding  further  on  the  execution  until  the  determina- 
tion of  the  appeal;  the  property  was  not  discharged  from  the 
levy:  Qen,  Stats.,  c.  86,  sees.  11,  15;  North  Western  Exp.  Co, 
V.  LandeSj  6  Minn.  564;  Cook  v.  Diekeraonj  1  Duer,  679;  Bur- 
rail  V.  VanderbiU,  1  Boew.  637.  Upon  the  face  of  the  bond  on 
which  this  action  is  brought,  it  expressly  appears  that  the 
defendant  Rogers,  the  original  judgment  debtor,  is  principal, 
and  the  defendants  Le  Due  and  Robinson  are  sureties;  and 
the  condition  of  the  bond  (in  accordance  with  the  statute)  is 
that  appellant  Rogers  will  pay,  etc.  By  this  obligation  the 
only  liability  of  the  sureties  is  upon  the  default  of  the  prin- 
dpal.  Whatever  defense,  therefore,  Rogers  may  set  up  as  a 
bar  will  be  available  also  to  the  sureties,  and  unless  the  plain- 
tiff has  a  right  to  demand  of  Rogers  the  payment  of  the  judg- 
ment, there  can  be  no  liability  on  the  bond. 

It  would  seem,  then,  that  when  the  judgment  is  satisfied  as 
between  the  plaintiff  and  Rogers,  the  condition  of  the  bond 
is  complied  with.    Whether  the  satisfeMtion  is  by  volimtary 

Ail  Dm.  Vol.  XOVn— li 
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payment  or  otherwise,  we  think  it  is  not  material,  if  it 
amounts  to  a  legal  satisfaction  of  the  judgment  as  betwe^ 
the  plaintiff  and  defendants  in  the  judgment.  The  authori- 
ties cited  by  the  respondent's  oounsel,  while  sustaining  this 
conclusion,  seem  to  rest  upon  the  statute  of  the  state  of  Ohio; 
but  the  position  is  fiiUy  sustained  by  the  reasoning  of  Judge 
Gibson  in  Pattenon  v.  Swan^  9  Serg.  &  R.  19.  If,  then,  a 
subsisting  levy  upon  sufficient  personal  property  is  a  satis- 
faction prima  facie  of  the  judgment,  the  answer  constitutee  a 
good  defense,  unless  the  defendants  are  estopped  from  setting 
it  up  in  this  action.  We  think  the  doctrine  of  estoppel  does 
not  apply  here.  If  there  is  an  estoppel,  it  must  be  an  estoppel 
by  deed.  The  rule  applicable  to  such  an  estoppel  is  that  "  a 
party  to  a  bond,  or  to  an  indenture,  or  to  a  deed  of  conyey- 
ance,  can  deny  nothing  which  the  bond  in  its  condition,  or 
the  indenture  or  deed  of  conveyance  in  their  recitals  aver": 
2  Parsons  on  Contracts,  789.  "If  the  condition  contain  a 
generality  to  be  done,  the  party  shall  not  be  estopped  to  say 
there  was  not  any  such  thing;  but  in  all  cases  where  the  con- 
dition of  a  bond  has  reference  to  a  particular  thing,  the  obligor 
shall  be  estopped  to  say  there  is  no  such  thing A  gen- 
eral recital  is  not  an  estoppel,  though  the  recital  of  a  particu- 
lar fact  is":  2  Smith's  Lead.  Cas.  691;  2  Parsons  on  Contracts, 
6th  ed.,  note  6,  p.  789.  The  only  recitals  in  this  bond  are  the 
judgment  and  appeal;  the  condition  of  the  bond  is  payiuent 
by  the  appellant.  There  is  no  reference  to  an  execution 
or  levy,  or  to  any  facts  affecting  the  question  of  payment 
The  respondents  do  not  seek  to  contradict  the  fact  of  a  regular 
judgment,  nor  the  appeal;  therefore,  so  far  as  the  recitals  of 
the  bond  are  concerned,  there  is  no  attempt  to  contradict  them, 
and  we  think  clearly  the  condition  of  payment  in  the  bond 
"  is  a  generality  to  be  done,"  and  does  not  estop  the  defend- 
ants from  saying  that  the  judgment  was  satisfied  at  the  time: 
2  Smith's  Lead.  Cas.  691. 
The  order  appealed  from  is  affirmed. 


LivT  OK  Pebsoval  PHOPsinT  SuffioisMT  nv  Amoukt  to  Satisft  Eu- 
cunoif  is  prhna/ade  a  satiafaotioii  of  it:  Horn  ▼.  Bom,  65  Am.  Dea  021,  and 
note  028;  bat  this  prosamptioQ  may  be  repelled:  OonieUm  ▼.  Bunfcfd,  01  Id. 
809. 

Lett  uk>x  Lahd  n  hot  BAnsrAcnoK  or  Judomsmt:  Tommmi  t.  Smitk, 
70  Am.  Deo.  400. 

PuBTJiipnoK  or  SATZsrAcnoK  or  Jutomsmt  from  lapse  of  time:  Sud$ 
▼.  diaptei,  88  Am.  Dea  688^  and  note  600. 
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JvDOMKirr,  BmoT  or  Atpbal  fbom:  NUl  ▼.  Campania  79  Am.  Doo.  411* 
tad  note  413. 

The  pRntciPAL  case  la  gitzd  to  the  point  that  the  effect  of  an  appeal 
£rom  a  judgment  is  not  to  eopenede  the  proceedings  taken  prior  to  the  ap- 
peal, bnt  anlj  to  suspend  such  proceedings  in  the  condition  they  exist  at  the 
tiuM  of  the  appeal,  and  prevent  any  further  step  during  its  pendency,  in 
Sobertmm  ▼.  DmidMm^  14  Minn.  567;  and  to  the  point  that  the  presnmptioii 
of  payment  arising  from  the  fact  of  a  levy  upon  sufficient  property  of  tho 
jndgment  debtor  to  pay  the  debt  may  be  rebutted,  in  Fkm  NaL  Bmk  T. 
Bo8m%  15  Id*  886;  and  see  WWU  ▼.  Mim&cik  27  Id.  S2. 


Bebthold  V.  Fox. 

[18  MiinnisoTA,  60L| 

Li  AannoB  or  Fbaud  or  Mistake,  Parol  EyiDiiroi  n  rot  Qmawrmn 

tor  the  purpose  of  varying  a  mortgage  by  showing  any  understanding  prior 
to  or  at  the  time  of  its  execution. 

OwBXB  or  MoRTOAOE  OF  Rbal  ESTATE  IS  HOT  Ordinarilt  ENTITLED  be- 
fore foreclosure  to  the  possession  of  the  lands  mortgaged,  or  of  the  tim- 
ber growing  or  lying  thereon. 

Statute  GiviNa  Mortoaoor  Right  to  PoesESSioN  during  period  of  redemp- 
tion, upon  the  payment  of  interest,  operates  upon  the  remedy  alone,  and 
does  not  impair  the  obligation  of  a  mortgage  contract  previously  entered 
into. 

Person  hating  neither  Possession  nor  right  of  possession  cannot  main- 
tain replevin. 

Possession  of  One  Tenant  in  Common  is  Prbsitmed  not  to  be  unlawful 
or  adverse  to  his  co-tenant. 

Measure  or  Detendant's  Damages  in  Action  or  Replevin,  in  the  absence 
of  evidence  of  fraud,  malice,  negligeaoe,  or  oppression,  is  the  value  of 
the  property  at  the  time  it  was  replevied  by  Uie  plaintiff,  with  interest 
to  the  time  of  the  trial. 

Action  of  claim  and  delivery.  In  1868  the  defendant  Pox 
and  one  Taylor  executed  a  mortgage  of  pine  timber  lands  to 
Amedee  Berthold,  and  delivered  posseseion  of  said  lands  to  the 
mortgagee  to  hold  until  the  mortgage  was  satisfied.  Amedee 
Berthold  assigned  the  mortgage  debt  to  the  plaintiff,  and  the 
latter  foreclosed  the  mortgage  by  advertisement  in  1864,  and 
became  the  purchaser  at  the  sale  for  the  full  amount  of  the 
mortgage.  Prior  to  the  foreclosure,  the  defendant  Fox,  and 
O'Brien,  his  partner,  without  the  knowledge  or  consent  of  the 
mortgagee,  or  of  his  assignee,  the  plaintiff,  entered  upon  the 
lands  and  cut  saw-logs,  and  after  the  foreclosure,  and  during 
the  spring  and  summer  of  1865,  removed  a  large  portion  of 
Baid  logs,  and  conveyed  an  interest  therein  to  the  defendantB 
Folsom  and  Holman.     The  plaintiff  replevied  the  property 
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firom  the  defendants,  all  of  whom  answered  except  Holman, 
who  demurred  to  the  complaint  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
this  demurrer  was  sustained:  See  Berthold  v.  Holmany  12 
Minn.  335.  Other  material  statements  appear  in  the  opinion. 
The  jury  found  the  defendants  entitled  to  a  return  of  the  prop- 
erty, or  the  value  thereof,  and  the  plaintiff's  motion  for  a  new 
trial  was  denied.  He  appealed  from  the  order  denying  said 
motion. 

Comman  and  StiebMy,  for  the  appellant. 
H.  N.  Setzer^  for  the  respondents. 

By  Court,  Wilson,  C.  J.  This  case  comes  before  us  on  an 
appeal  from  an  order  denying  the  plaintiff  a  new  triaL 

Great  stress  is  laid  by  the  appellant  on  the  alleged  fact  ''that 
^t  the  time  the  mortgage  was  executed  and  delivered  the  pos- 
session of  the  land  described  in  said  mortgage  was  actually 
delivered  to  the  mortgagee  (who  assigned  to  the  plaintiff),  and 
remained  in  him  and  his  assignee,  the  plaintiff,  as  in  the  com- 
plaint set  forth." 

The  complaint  on  this  point  alleges  that  on  the  sixteenth 
day  of  June,  1858,  the  owner  of  the  land  conveyed  it  to  Amedee 
Berthold,  under  whom  the  plaintiff  holds,  and  "  that  at  the 
time  of  the  execution  and  delivery  of  said  mortgage  as  afore- 
said, the  said  Nathan  C.  D.  Taylor  and  defendant  Patrick 
Fox  (mortgagors)  did  then  and  there  deliver  to  said  Amedee 
Berthold  full  and  entire  possession  of  said  lands  conveyed  by 
said  mortgage,  and  the  said  Amedee  Berthold  then  and  there 
entered  into  full  possession  thereof,  under  the  mutual  under- 
standing and  agreement  by  and  between  the  said  mortgagors 
and  said  Berthold,  that  he  should  have  and  hold  possession  of 
said  lands  until  the  money  received  by  said  mortgagor  should 
be  paid  and  said  mortgage  fully  satisfied."  It  is  not  alleged 
that  the  mortgagee  remained  in  possession  even  one  day,  or 
that  he  assigned  or  conveyed,  or  attempted  to  assign  or  am- 
vey,  to  the  plaintiff,  his  assignee,  the  possession  or  right  of 
possession,  or  that  the  plaintiff  ever  was  in  possession.  The 
evidence  offered,  therefore,  would  at  best  have  only  shown 
that  the  plaintiff's  grantor  was  in  possession  for  an  indefinite 
period  of  time;  and  from  the  facts  alleged  in  the  complaint  it 
is  apparent  that  at  least  during  the  years  1862, 1868, 1864,  and 
1865,  neither  he  nor  the  plaintiff  was  in  possession.    It  is  not 


July*  1868.]  Bebtholb  v.  Fox.  245 

pretended  that  a  right  to  the  poBseeeiiMi  was  oeonred  to  the 
mortgagee  by  any  covenant  or  stipulation  in  the  mortgage,  or 
by  any  written  agreement;  and  it  is  a  role  of  eridence  that 
in  the  absence  of  fraud  or  mistake,  parol  evidence  is  inad- 
missible to  vary  a  written  contract.  The  writing  is  conclu- 
sively presumed  to  set  forth  the  whole  agreement  of  the  parties, 
and  the  extent  and  nature  of  the  agreement 

The  appellant,  therefore,  could  not  have  been  pennitled  to 
prove  by  parol,  for  the  purpose  of  var3ring  the  mortgage,  any 
understanding  prior  to  or  contemporaneous  with  its  execu- 
tion, and  fraud  or  mistake  not  being  alleged,  the  terms  of  the 
mortgage  bounds  the  rights  and  liabilities  of  the  parties.  It 
is  settled  in  this  state  that  ordinarily  the  owner  of  a  mortgage 
of  real  estate  is  not  entitled,  before  a  foreclosure,  to  the  posses- 
sion  of  the  lands  mortgaged,  or  of  the  timber  growing  or  lying 
thereon:  Adams  v.  CorrUtarij  7  Minn.  456;  DimneUy  v.  Simon-' 
ton,  7  Id.  167;  Berthold  v.  Holman,  12  Id.  887.  And  we  think 
this  case  is  not  an  exception  to  the  general  rule.  When  this 
mortgage  was  given,  a  mortgagor  had  one  year  after  the  sale 
of  the  mortgaged  premises  within  which  to  redeem,  but  had 
not  the  possession  between  the  time  of  the  sale  and  the  re- 
demption. Subsequently,  and  before  the  foreclosure,  the  law 
was  so  changed  as  to  give  him  the  possession  during  that 
time,  on  payment  of  interest.  This  change  in  the  law,  the  ap- 
pellant insists,  impairs  the  obligation  of  his  contract.  When 
this  case  was  last  before  us,  we  held  —  following  the  earlier 
decisions  of  this  court  —  that  it  was  competent  for  the  legisla- 
ture to  make  such  change;  and  we  are  still  of  the  opinion  that 
that  decision  is  supported  by  the  authorities  therein  cited. 
If  it  is  by  virtue  of  the  contract  of  the  parties  that  the  mort- 
gagor is  permitted  to  retain  possession,  on  the  payment  of  a 
given  rate  of  interest  in  advance,  clearly  it  would  be  impair- 
ing the  obligation  of  that  contract  for  the  legislature  to  give 
him  the  possession  on  the  payment  of  a  less  rate  of  interest, 
or  without  payment  in  advance,  and  the  earlier  cases  in  this 
court  could  not  be  sustained  on  principle.  A  right  secured 
by  contract  can  no  more  be  modified,  limited,  or  made  to  de- 
pend on  any  conditions  or  terms  than  it  can  be  taken  away. 
The  ground  on  which  the  earlier  decisions  of  this  court  are 
based,  and  the  only  ground  on  which  they  can  be  sustained, 
is,  that  the  possession  during  the  time  allowed  for  redemption 
is  not  a  right  secured  by  the  contract,  but  one  that  merely 
xelates  to  the  remedy,  and  which  is,  therefore,  within  the 
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control  of  the  legislature.  This  case  differs  from  those  in  cir^ 
cumstance,  and  not  in  principle.  And  we  think  the  doctrine 
which  has  so  long  been  considered  settled  should  not  now  be 
questioned. 

The  plaintiff,  having  neither  the  possession  nor  right  of  pos- 
session, cannot  maintain  this  action:  Berthold  v.  Hdmanj  12 
Minn.  835,  and  cases  there  cited. 

The  fact  that  Taylor  and  Fox  were  the  mortgagors  and 
owners  of  the  land,  and  Fox  and  his  partner,  O'Brien,  cut 
and  removed  the  timber,  does  not  change  the  aspect  of  the 
case. 

The  possession  of  one  tenant  in  common  is  presumed  not  to 
be  unlawful,  or  adverse  to  his  co-tenant;  and  it  is  not  doubted 
but  that  O'Brien  acted  in  the  premises  under  license  and  au- 
thority from  Fox. 

It  is  alleged  as  error  that  the  court  permitted  the  defend- 
ants, on  the  trial,  to  show  what  had  been  the  highest  market 
value  of  the  logs  at  any  time  after  they  were  replevied. 

There  does  not  appear  in  this  case  a  word  of  evidence  to 
show  fraud,  mah'ce,  negligence,  or  oppression  on  the  part  of 
the  plaintiff;  and  there  is  no  circumstance  distinguishing  this 
from  an  ordinary  action  for  the  claim  and  delivery  of  per- 
sonal property,  to  the  possession  of  which  the  plaintiff  hon- 
estly believes  himself  entitled.  Under  these  circumstances, 
at  any  rate,  the  jury  should  have  found  the  value  of  the  prop- 
erty at  or  about  the  time  it  was  replevied  by  the  plaintiff, 
and  it  was  error  to  permit  evidence  to  go  before  them  of  its 
value  at  any  other  time:  See  Sedgwick  on  Damages,  481,  and 
cases  therein  referred  to.  The  verdict  shows  that  the  jury 
was  probably  misled  by  this  evidence;  for  the  damages  found 
far  exceed  what  they  would  be,  measured  by  the  rule  above 
indicated. 

There  were  no  special  damages  proven;  and  under  such  cir* 
cumstances  the  defendants  were  only  entitled  to  the  value  d 
the  logs  at  the  time  of  the  taking,  with  interest  on  that  sum  up 
to  the  time  of  the  trial.  The  court  charged  the  jury:  *'  If  yoa 
believe  the  plaintiff  took  the  logs  wrongfully,  the  rule  of  dam- 
ages in  this  case,  we  instruct  you,  is  the  market  value  of  the 
logs  at  the  time  they  were  taken  by  the  plaintiff,  unless  you 
believe  from  the  evidence  that  the  plaintiff  took  said  logs 
maliciously,  in  which  case  you  will  find  the  highest  market 
value  between  the  time  of  taking  and  the  trial  of  this  cause.'' 
The  jury  had  no  right  to  find  that  the  plaintiff  took  the  logs 
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maliciously,  for  there  was  no  evidence  to  justify  such  finding. 
That  the  plaintiff  erred  in  his  remedy,  or  as  to  his  right  to  the 
logs,  does  not  show  malice,  or  make  a  case  for  punitive  dam- 
ages, but  if  this  were  such  a  case,  it  would  not  be  incumbent 
on,  but  merely  discretionary  with,  the  jury  to  find  the  highest 
value  of  the  logs. 

The  order  appealed  from  is  reversed,  and  a  new  trial  or* 
dered. 


McfsnoAiom,  Pabol  Bvnnirai  to  OoaRBor  I>KraoTB  nrt  Porter  r,  Bjfrme, 
71  Am.  Dea  806^  note;  puol  eridenoe  ib  incompetent  to  ihow  different  eon- 
lideration  from  that  exprimod  in  mortgage:  Adair  ▼.  Adahrt  71  Id.  779. 

PniauMi^noy  n^  that  PoaBBasiov  or  One  Txm aut  nr  Onacoii  is  Am- 
QABLB  nntU  theoontrery  is  shown:  Carpentier  ▼.  MendenkoUl,  87  Am.  Dee.  13S. 

Reflxydi,  whbv  MADiTADrABLB:  ffogon  V.  DrneH,  88  Am.  Dee.  789; 
Andermm  ▼.  Hapler,  86  Id.  318;  Trudo  ▼.  Andermn,  81  Id.  796;  Aldm  ▼. 
Carver,  81  Id.  490;  Herdie  t.  Tomg,  93  Id.  739;  meeeore  of  damegei  in: 
Herdk  r,  Tcmngt  eu/jpra,  and  caaea  ooUaoted  in  note  744. 

Thb  frdtcipai.  CASS  IB  ciTXD  to  the  point  that  the  poaMHion  of  one  tanaal 
in  common  mnat  be  deemed  in  law  the  poaieerion  of  hia  oo-tenant^  and  henot 
is  not  adverae,  in  Lowry  v.  TtOen^,  81  Minn.  602;  and  to  the  point  that  in 
actions  of  trespaaa,  ponitiTe  or  exemplary  damagea  can  properly  be  awarded 
only  where  the  trespass  appeara  to  haTO  been  wantpn.  willfal,  or  malieiooi^ 
in  CarU  ▼.  Transfer  Co.,  32  Id.  104.  It  ia  aaid  in  HUUberi  v,  POrUr,  28  U. 
498;  that  the  deeiaion  in  Heywardv.  Judd,  4  Id.  483^  waa  followed  in  the 
Irincipal  eaae^  net  becavae  it  waa  apptofed,  bat  npon  tiierale  of  atart  deeUk, 
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Blair  v.  Ridgely. 

(41  MistOUK,  68.] 

temt  VTOV  BzrREDio  Union  Rktained  All  thbzb  Obiodial  Pcywm  and 
Mffntiffoty,  except  sach  as  was  surrendered  to  the  federal  gcfwemmemi, 
or  they  were  expressly  prohibited  from  exercising  by  the  United  Stalss 
ooDstitotion.  Subject  to  these  exceptions,  they  were  independent  coa- 
monwealths,  and  the  exclusive  judges  of  what  is  just  and  proper  tor  their 
own  safety,  welfare,  and  happiness. 

RiOBT    TO    VOTB    OR  TO    EXERCISB    PrIYILEOB  OT    ElBOTIVB    FRANCHISK  is 

neither  a  natural,  absolute,  nor  a  vested  right,  of  which  a  man  cannot  be 
deprived  but  by  due  process  of  law,  but  it  is  purely  a  oonventioDal  right, 
and  may  be  enlarged  or  restricted,  granted  or  withheld,  at  pleasue, 
with  or  without  fault;  for  outside  of  society,  and  disconnected  with  gov- 
ernment, no  person  either  has  or  can  exercise  the  elective  franchise  as  a 
natural  right*  and  he  only  receives  it  upon  entering  the  social  oompac^ 
subject  to  such  qualifications  as  the  state  may  prescribe. 

Prior  to  Adoption  aw  Federal  Ck)NSTiTUTioN,  States  PoaBiasxD  Un* 
ldhted  and  unrestricted  sovereignty,  and  retained  the  same  ever  after- 
ward, except  so  far  as  they  granted  powers  to  the  general  government^  or 
prohibited  themselves  from  domg  certain  acts.  Every  state  reserved  to 
itself  the  exclusive  right  of  rc^gulating  its  own  internal  govamnMnt  and 
polioe. 

MmouRi  WAS  Admitted  into  Union,  and  recogniied  as  ana  of  the  states 
on  the  same  terms,  and  with  the  same  powers,  as  the  original  states. 
Her  admission  was  a  direct  and  positive  declaration  that  her  coostita* 
tion  was  republican  in  form,  and  not  inconsistent  with  the  constitatioa 
of  the  United  States.  She  reserved  the  exclusive  right  to  alter,  ^"^•nr^^ 
or  aboHsh  her  constitution  whenever  her  people  might  deem  it  neceasaiy 
for  their  safety  and  happiness. 

Word  '* People"  roR  Political  Pitrposes,  as  Used  m  Federal  and 
state  oonstitntions,  must  be  oonsidered  as  synonymons  with  qualified 
voiers;  and  the  states,  under  their  reserved  power  to  regulate  their  in- 
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tenuU  gfyremmezii  And  polioe,  haT«  pecnlkr  And  tzduhre  piofizuM  te 
ny  and  detennine  what  shall  constitato  any  inhahitant  of  the  atates  a 
qoalified  Toter,  for  the  federal  government  onder  the  oonstitation  haa  no 
power  oiver  the  qnalificationa  of  voUara  in  any  of  the  statea. 
81ASB  CoMSTiTUTiON  MAT  RiQuiRB  TSAT  Oatb  ow  Lotaltt  bo  taken  by 
an  Toters  aa  a  condition  precedent  to  their  ezeroiae  of  the  right  of  aof • 
frage  at  any  eleetion  held  in  the  state.  Sneh  condition  ia  not  in  oppon« 
tioii  to  the  oonstitation  of  the  United  States. 

Thk  opinion  contains  the  facts. 

Glover  and  Oanttj  for  the  plaintiff  in  error. 

Drofay  for  the  defendants  in  error. 

By  Coort,  Waonbb,  J.  This  case  comes  before  us  on  a  writ 
of  error  from  the  circuit  court  of  St.  Louis  County.  The  plain- 
tiff  brought  his  action  against  the  defendants,  who  were  judges 
of  an  election  held  in  the  city  of  St.  Louis  on  the  seventh  day 
of  November,  1865,  for  rejecting  his  vote,  and  claimed  damages 
In  the  sum  of  ten  thousand  dollars.  In  his  petition  he  avers 
his  qualifications  as  a  voter,  and  states  that  he  offered  to  take 
a  certain  oath  which  is  therein  set  out,  but  which  is  not  the 
oath  required  to  be  taken  by  voters  by  the  constitution  of  this 
state,  and  there  was  no  authority  for  receiving  any  such  oath 
by  the  judges  of  election.  It  may  therefore  be  considered,  for 
the  purposes  of  this  case,  as  a  refusal  to  take  the  constitutional 
oath.  The  defendants  demurred  to  the  petition  of  the  plain- 
tiff because  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  in  this,  that  it  did  not  state  that  the  plaintiff,  when 
he  offered  to  vote,  took,  or  offered  to  take,  the  oath  of  loyalty 
required  by  the  constitution  of  the  state  of  Missouri  to  be  taken 
by  all  voters  as  a  condition  precedent  to  their  exercise  of  the 
right  of  sufihige  at  any  election  held  in  this  state.  This  de- 
murrer was  sustained  by  the  court  below. 

The  question  raised  for  consideration  is  of  the  gravest  im- 
portance, and  involves  a  consideration  of  the  constitutionality 
of  the  oath  of  loyalty,  so  far  as  the  same  is  applicable  to  voters. 
It  is  contended  that  the  third  section  of  the  second  article  of 
the  constitution  of  this  state  which  prescribes  the  oath  is  a 
nullity,  because  it  is  a  bill  of  attainder  in  the  meaning  of  the 
constitution  of  the  United  States,  and  because  it  is  an  ex  post 
facto  law  in  the  meaning  of  the  constitution  of  the  United 
States.  Ex  po8t  facto  laws  and  bills  of  attainder  have  been  so 
much  discussed  of  late,  in  connection  with  acts  springing  out 
of  the  troubles  through  which  the  country  has  just  passed,  that 
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it  is  unnecessary  to  enter  upon  an  argument  concerning  their 
nature  and  character.  The  real  point  to  be  determined  is, 
whether  the  constitutional  oath  which  is  prescribed  as  a  con- 
dition precedent  to  every  man's  right  to  vote  falls  within  the 
inhibitions  of  the  constitution  of  the  United  States  forbidding 
the  states  to  pass  such  laws. 

The  tenth  section  of  the  first  article  of  the  constitation  of 
the  United  States  declares  that  no  state  shall  "pass  any  bill 
of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts."  The  tenth  amendment  to  the  constitution  of  the 
United  States  provides  that  'Hhe  powers  not  delegated  to 
the  United  States  by  the  constitution,  nor  prohibited  by  it  to 
the  states,  are  reserved  to  the  states  respectively,  or  to  the  peo- 
ple." The  states,  when  they  entered  the  Union,  retained  all 
their  original  power  and  sovereignty,  except  such  as  were  ex- 
pressly surrendered  to  the  general  government,  or  they  were 
expressly  prohibited  from  exercising.  Subject  to  these  excep- 
tions, they  are  independent  commonwealths,  and  the  exclusive 
judges  of  what  is  just  and  proper  for  their  own  safety,  welfare, 
and  happiness.  From  the  foundation  of  the  government,  the 
supreme  court  of  the  United  States,  as  well  as  the  courts  of 
the  respective  states,  have  always  abstained  from  declaring  a 
law  unconstitutional  unless  it  was  a  case  free  from  all  doubt 
The  co-ordinate  departments  are  all  equal,  each  acts  under 
the  same  solemn  sanctions,  and  one  will  not  assume  the  respon- 
sibility of  annulling  the  work  of  the  other  except  upon  the 
clearest  evidence  that  it  has  transcended  its  powers,  or  violated 
the  organic  law  of  the  land.  To  justify  a  court  in  pronouncing 
a  legislative  act  unconstitutional,  or  a  provision  of  a  state  con- 
stitution to  be  in  contravention  of  the  constitution  of  the  United 
States,  "the  case  must  be  so  clear,"  to  use  the  language  of  a 
learned  author,  "that  no  reasonable  doubt  can  be  said  to  exist": 
Sedgwick  on  Stat,  and  Const.  Law,  592.  The  judiciary  will  not 
be  justified,  nor  indeed  will  it  be  authorized,  to  nullify  and  abro- 
gate a  law  merely  because  it  deems  the  law  unwise,  unjust,  or 
impolitic;  those  being  questions  purely  within  the  cognisance 
of  the  law-maker,  the  remedy  not  being  through  the  agency  of 
the  courts,  but  in  the  hands  of  the  people  by  the  exercise  of 
their  political  power.  Any  other  practice  would  tend  to  pro- 
duoe  continual  conflict  and  dissension  between  the  difiTerent 
branches,  where  mutual  respect  and  harmony  should  prevail, 
and  ultimately  paralyze  the  functions  of  government.  But 
notwithstanding  these  considerations,  where  any  law,  or  any 
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provision  or  clause  of  a  state  constitution,  clearly  and  unques- 
tiooably  violates  the  constitution  of  the  United  States,  the 
courts  can  no  more  shrink  from  declaring  it  void  and  of  no 
effect  than  they  can  refuse  to  pass  upon  and  determine  any 
ordinary  matter  which  comes  within  the  admitted  circle  of 
their  jurisdiction. 

When  the  federal  constitution  was  adopted,  we  derived  our 
whole  system  of  common  law  from  the  parent  country,  and  the 
prohibition  against  ex  post  facto  laws  and  bills  of  attainder 
was  leveled  against  such  laws  as  were  known  and  practiced  in 
England.    In  those  cases  in  English  history  where  bills  of 
attainder  have  been  passed,  they  have  generally  referred  to 
the  parties  by  name,  for  they  are  in  the  nature  of  judicial  sen- 
tences, and  directly  affect  those  against  whom  they  are  aimed 
without  the  formality  of  a  trial.    We  have  seen  no  case  (and  it 
would  seem  to  be  an  impossibility)  where  such  laws  have  been 
passed,  having  universal  application,  and  were  laid  down  as 
rules  comprehending  the  whole  people  of  a  state.    In  the  act 
for  banishing  and  disenabling  the  earl  of  Clarendon,  the  law 
designated  him  by  name,  and  proceeded  to  inflict  upon  him 
certain  penalties  without  trial.     So,  too,  in  the  cases  of  the 
bishop  of  Rochester  and  John  Plunket,  and  in  the  act  dis- 
franchising John  Burnett  and  his  associates  from  voting  at 
election  of  members  to  serve  in  Parliament,  and  for  the  pre- 
venting bribery  and  corruption  in  the  election  of  members  to 
serve  for  the  borough  of  New  Shoreham.     The  earl  of  Kil- 
dare  and   his  adherents  were   attainted  without  specifying 
their  names,  but  sentence  was  absolutely  passed  upon  them, 
and  execution  followed  whenever  they  were  identified,  without 
reference  to  any  act  on  their  part.    But  the  section  of  the  con- 
stitution we  are  now  considering  has  been  before  the  supreme 
court  of  the  United  States,  in  Cumminga  v.  State  of  Missouri, 
4  Wall.  277,  and  it  was  there  held  by  a  majority  of  the  judges, 
reversing  the  decision  of  this  court,  that  the  provision  was  in 
the  nature  of  pains  and  penalties  so  far  as  it  related  to  the  oath 
required  to  be  taken  by  preachers,  and  was  as  to  them  conse- 
quently void.    Five  of  the  judges  concurred  in  this  opinion, 
and  four  dissented;  and  Mr.  Justice  Miller,  on  behalf  of  the 
minority  of  the  court,  delivered  an  opinion  which  for  ability, 
logic,  and  admirable  juridical  criticism  has  rarely  been  ex- 
celled even  in  that  august  tribunal.    It  is  now  claimed  that 
that  decision  is  decisive,  and  also  concludes  this  case.    Did  we 
think  80,  we  should  hesitatingly  follow  it,  although  our  opinion 
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and  convictioiis  remain  unchanged;  for  it  is  to  the  interest  of 
the  country  that  an  end  should  be  put  to  litigation  and  prin- 
ciples of  law  settled,  and  whenever  the  courts  of  last  resart 
fairly  decide  a  question  coming  within  their  jurisdiction,  it  is 
the  duty  of  iDferior  courts  to  submit  and  to  obey  the  paramount 
authority,  though  they  may  not  be  satisfied  with  the  result 
There  was  but  one  question  presented  to  the  court  for  adjudica- 
tion in  the  Cummings  case,  and  that  was  the  constitutiona&tj 
of  the  oath  of  Royalty  so  far  as  the  same  applied  to  preachers 
and  ministers  of  the  Grospel.  It  is  true,  Judge  Field,  who  de- 
livered the  opinion  of  the  majority  of  the  court,  argueniot 
speaks  of  other  pursuits,  professions,  and  trusts,  for  the  fol- 
lowing or  holding  of  which  the  oath  is  exacted  as  a  condition 
precedent,  and  condemns  them  all  as  liable  to  the  same  ob- 
jection. 

Now,  in  a  case  where  the  principle  is  identical  with  the  one 
in  the  decision,  we  feel  bound  to  follow  it;  but  arguments  or 
illustrations  on  different  points  not  necessary  to  the  deciflion 
of  the  case  constitute  no  part  of  the  judgment  of  the  coort, 
and  can  no  more  be  deemed  binding  authority  than  the  ani- 
madversion which  the  learned  justice  sees  fit  to  pass  upon 
the  whole  constitutional  provision.  It  is  not  for  us  to  det^ 
mine  whether  the  law  is  just  or  unjust,  politic  or  impolitic,— 
that  is  the  appropriate  function  of.  another  body.  Nor  is  it 
within  the  sphere  of  our  duties  to  go  into  an  inquiry  or  specu- 
late as  to  the  effect  it  may  have  on  future  political  parties. 
Mr.  Justice  Iredell,  who  possessed  an  unclouded  intellect  and 
unbiased  judgment,  after  stating  in  Colder  v.  BvUj  S  DalL 
386,  that  a  statute  in  violation  of  the  constitution  is  void,  con- 
tinues: ''  If,  on  the  other  hand,  the  legislature  of  the  Union, 
or  the  legislature  of  any  member  of  the  Union,  shall  pass  a 
law  within  the  general  scope  of  their  constitutional  power,  the 
court  cannot  pronounce  it  to  be  void  merely  because  it  is  in 
their  judgment  contrary  to  the  principles  of  natural  justice. 
The  ideas  of  natural  justice  are  regulated  by  no  fixed  standard; 
the  ablest  and  purest  men  have  differed  on  the  subject;  and 
all  that  the  court  could  properly  say  in  such  an  event  would 
be,  that  the  legislature  (possessed  of  an  equal  right  of  opinion) 
had  passed  an  act  which  in  the  opinion  of  the  judges  was  in- 
consistent with  the  abstract  principles  of  natural  justice." 
There  is  no  fixed  and  certain  standard  of  reference  by  which 
the  expediency  or  justice  of  a  measure  can  be  ascertained;  and 
in  order  to  form  a  correct  judgment,  it  is  necessary  to  have  a 
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knowledge  and  acquaintance  with  all  the  facts  and  dronm- 
stances  which  originated  it  or  led  to  its  adoption. 

The  decision  of  the  supreme  court  of  the  United  States  in 
the  Cummings  case  proceeds  on  the  idea  that  the  right  to 
pursue  a  calling  or  profession  is  a  natural  and  inalienable 
right,  and  that  a  law  precluding  a  person  from  practicing  his 
calling  or  profession  on  account  of  past  conduct  is  inflicting  a 
penalty,  and  therefore  void.    There  are  certain  rights  which 
inhere  in  and  attach  to  the  person,  and  of  which  he  cannot  be 
deprived  except  by  forfeiture  for  crimes,  whereof  he  must  be 
first  tried  and  ocnyicted  according  to  due  process  of  law. 
These  are  termed  natural  or  absolute  rights.     Blackstone 
says:  '^  By  the  absolute  rights  of  individuals  we  mean  those 
which  are  so  in  their  primary  and  strictest  sense,  which  would 
belong  to  their  periods  merely  in  a  state  of  nature,  and  which 
every  man  is  entitled  to  enjoy  whether  out  of  society  or  in  iV* 
These  rights  may  be  arranged  under  the  following  heads: 
1.  The  right  of  personal  security;   2.  The  right  of  personal 
liberty;  and  3.  The  right  to  acquire  and  enjoy  property.    To 
these  the  distinguished  commentator  on  American  law  has 
added  a  fourth  head,  which  found  no  place  under  the  English 
system,  viz.:  the  free  exercise  and  enjoyment  of  religious  pro- 
fession and  worship. 

When  the  sturdy  barons  wrested  from  a  despotic  king 
Magna  Charta,  they  put  into  that  great  instrument,  *'  No  free 
man  shall  be  taken  [arrested]  or  imprisoned,  or  be  disseised 
of  his  freehold,  or  liberties,  or  free  customs,  or  be  outlawed  or 
exiled,  or  any  otherwise  destroyed;  nor  will  we  pass  upon  him, 
nor  condemn  him,  but  by  lawful  judgment  of  his  peers  or  the 
law  of  the  land.  We  will  sell  to  no  man,  we  will  deny  to  no 
man,  we  will  delay  to  no  man,  either  justice  or  right."  The 
words  **by  the  law  of  the  land,"  as  used  in  the  great  charter, 
are  understood  to  mean  due  process  of  law, — that  is,  by  indict- 
ment or  presentment  of  good  and  lawful  men.  And  Story  re- 
marks that  the  better  and  larger  definition  of  "  due  process  " 
is,  that  it  means  law,  in  its  regular  course  of  administration, 
through  courts  of  justice.  Lord  Coke,  in  commenting  upon 
the  above  passage  in  Magna  Charta,  says  that  it  enunciated 
no  new  principle,  but  was  declaratory  of  the  common  law. 
The  illustrious  author  of  the  Declaration  of  Indei>endence  em- 
bodies the  same  estimable  axioms,  when  he  declares  that  "all 
men  are  endowed  by  their  Creator  with  certain  inalienable 
rights,  among  which  are  life,  liberty,  and  the  pursuit  of  hap- 
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pineBS."  Essentially  the  same  principles  are  izi^erted  in  the 
amendments  to  the  constitution  of  the  United  Stato%  and  in  the 
bills  of  rights  of  the  respective  states.  The  right,  then,  to  liie, 
liberty,  and  private  property  is  natural,  absolute,  and  vested, 
and  belongs  as  well  to  ihe  individual  in  a  state  UDOonnected 
with  society  as  in  the  most  carefully  guarded  and  well- 
arranged  system  of  government.  He  cannot  be  deprived  of 
life  but  by  due  process  of  law;  he  can  be  restrained  of  his 
liberty  only  by  the  same  means;  and  his  right  to  aoq-jire  and 
enjoy  property,  reap  the  firuits  and  earnings  of  his  own  in- 
dustry, should  be  fully  guaranteed  and  protected.  A  man 
may  be  said  to  have  a  special  property  in  his  profession  or 
calling,  by  which  means  he  makes  his  support,  and  that  he 
can  be  deprived  of  it  only  in  the  usual  manner,  according  to 
the  common  forms  of  law.  In  a  state  of  nature,  if  he  had 
never  entered  into  society,  he  would  undoubtedly  have  the 
right  to  select  his  avocation,  whereon  to  depend  for  mainte- 
nance, and  he  cannot  be  said  to  have  surrendered  it  by  coming 
into  the  social  compact,  only  so  far  as  may  be  necessary  for 
the  general  good,  in  manner  to  be  regulated  by  law. 

But  is  the  right  to  vote,  or  to  exercise  the  privilege  of  the 
elective  franchise,  a  right  either  natural,  absolute,  or  vested? 
It  is  certain  that  in  a  state  of  nature,  disconnected  with  gov- 
ernment, no  person  has  or  can  enjoy  it;  whilst  his  right  of 
breathing,  free  locomotion,  and  the  acquisition  and  enjoyment 
of  property,  is  perfect  and  complete.  And  here  it  is  worthy  of 
observation  that  Judge  Field,  in  the  Cummings  case,  while 
enumerating  several  of  the  classes  to  which  the  oath  extends, 
all  of  which*  he  considers  renders  it  obnoxious  to  the  constitu- 
tional inhibition,  carefully  and  guardedly  refrains  finom  includ- 
ing the  right  to  vote  in  the  category. 

That  the  privilege  of  participating  in  the  elective  franchise 
in  this  free  and  enlightened  country  is  an  important  and  in- 
teresting one,  is  most  true;  but  we  are  not  aware  that  it  has 
ever  been  held  or  adjudged  to  be  a  vested  interest  in  any  in- 
dividual.  Judge  Washington,  in  Corfidd  v.  Ccryettj  4  Wash. 
C.  C.  871,  speaks  of  it  as  one  of  the  fundamental  franchises 
under  our  form  of  government,  to  be  regulated  and  established 
by  the  laws  or  constitution  of  the  state  in  which  it  is  to  be  ex- 
ercised. The  leading  case  on  the  subject  is  Ashby  v.  WhiU^  2 
Ld.  Raym.  938,  S.  C,  1  Smith's  Lead.  Gas.  842,  where  the 
plaintiff  averred  that  he  was  a  "  burgess,"  and  an  inhabitant 
of  the  borough  of  Aylesbury,  when  the  election  was  held;  that 
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being  snch  bargess  and  inhabitant  he  had  the  right  to  vote; 
and  that  the  defendants,  who  were  constables  of  said  borough^ 
and  o£Sciating  as  judges  of  the  election,  were  then  and  there 
reqaested  to  receive  and  allow  his  vote,  but  that  they  abfo- 
lutely  refused  to  receive  and  allow  the  same,  whereupon  he 
brought  his  suit  and  claimed  damages  in  the  sum  of  two  hun- 
dred pounds.  Upon  a  plea  of  not  guilty,  there  was  a  verdict 
for  the  plaintiff,  which  was  afterwards  arrested  in  the  king's 
bench. 

Powell,  Powys,  and  Gtould,  JJ.,  held  that  the  action  could 
not  be  maintained;  but  Holt,  C.  J.,  dissented,  and  gave  an 
opinion  for  the  plaintiff.  An  appeal  was  prosecuted  to  the 
house  of  lords,  where  the  judgment  of  the  king's  bench  was 
reversed,  and  the  views  of  Holt  adopted  and  sustained.  But 
the  chief  justice  did  not  proceed  upon  the  idea  of  a  natural 
and  inherent  right  in  the  citizen  to  vote,  for  he  expressly  says 
that  before  the  statute  of  8  Hen.  VI.,  c.  7,  any  man  that  had 
a  freehold,  though  never  so  small,  had  a  right  of  voting;  but 
by  that  statute  the  right  of  election  was  confined  to  such  per- 
sons as  had  lands  or  tenements  to  the  yearly  value  of  forty 
shillings,  because,  as  the  statute  said  of  the  tumults  and  dis- 
orders which  happened  at  elections  by  the  excessive  and  out- 
rageous number  of  electors.  But  he  states  that  the  right  of 
election  in  that  case  was  a  direct  grant,  incident  to  and  insep- 
arable from  the  freehold.  It  was  the  case  of  a  burgess,  and  the 
plaintiff  claimed  the  right  to  vote  by  reason  of  his  burgess- 
ship,  and  Littleton,  in  his  chapter  of  tenure  in  burgage,  162, 
c.  1.  180,  b.  109,  was  quoted,  where  he  says:  *' Tenure  in  bur* 
gage  is,  where  an  ancient  borough  is,  of  which  the  king  is  lord, 
of  whom  the  tenants  hold  by  certain  rent,  and  it  is  but  a  ten- 
ure in  socage."  And  also  section  164,  where  he  says:  '^  And  it 
is,  to  wit,  that  the  ancient  towns  called  boroughs  be  the  most 
ancient  towns  that  be  within  England,  and  are  called  boroughs 
because  of  them  come  the  burgesses  to  Parliament."  So  that 
the  tenure  of  burgage  was  from  the  antiquity,  and  their  ten- 
ure in  socage  was  the  reason  of  their  estate,  and  the  right  of 
election  was  annexed  to  their  estate.  There  is  no  such  annexa- 
tion or  grant  of  franchise  as  to  elections  in  this  country. 

It  will  now  be  necessary  to  inquire  by  what  charter  or  au- 
thority, and  upon  what  terms,  the  citizen  is  invested  with  the 
ballot  in  this  state.  As  before  remarked,  outside  of  society 
and  disconnected  with  government,  no  person  either  has  or 
can  ezercifle  the  elective  franchise  as  a  natural  right,  and  he 
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odIj  reoeiTes  it  upon  entering  the  social  oompact,  Bobject  to 
■uch  qaalifieations  as  may  be  prescribed.  Prior  to  the  adop- 
tion of  the  federal  constitution,  the  respective  states  pooseoscd 
unlimited  and  unrestricted  soyereigntyy  and  retained  the  same 
ever  afterwards,  except  so  far  as  they  granted  certain  powers 
to  the  general  government,  or  prohibited  themselves  from  do- 
ing certain  acts.  Every  state  reserved  to  itself  the  exclusive 
right  of  regulating  its  own  internal  government  and  police. 

Previous  to  the  year  1820,  Missouri  was  a  mere  territory, 
not  a  state  cloUied  with  the  power  of  self-government;  but  in 
pursuance  of  the  authority  of  the  act  of  Congress  of  March  fi, 
passed  in  that  year,  the  inhabitants  of  the  territory  of  Mis- 
souri elected  delegates  to  a  convention  to  form  a  conatitation 
for  the  state.  The  only  limitation  imix)sed  by  Congress  was, 
that  the  constitution,  when  formed,  should  ''be  republican, 
and  not  inconsistent  with  the  constitution  of  the  United 
States.''  Subject  to  these  conditions,  there  was  no  limitation 
or  restraint  upon  their  action  as  to  the  organism  and  princi- 
ples of  the  state  they  were  about  to  form.  The  people,  through 
their  representatives  assembled  in  convention,  proceeded  to 
form  the  constitution  which  was  to  organize  them  into  a  state, 
and  in  the  Declaration  of  Rights,  embodied  in  that  consti- 
tution as  general,  great,  and  essential  principles  of  liberty  and 
free  government,  we  find  Uie  following:  1.  ''  That  all  political 
power  is  vested  in  and  derived  from  the  people."  2.  "  That 
the  people  of  this  state  have  the  inherent,  sole,  and  exclusive 
right  of  regulating  the  internal  government  and  police  therecrf, 
and  of  altering  and  abolishing  their  constitution  and  form  of 
government  whenever  it  may  be  necessary  to  their  safety  and 
happiness."  With  these  provisions  in  her  constitution,  Mis- 
souri was  admitted  in  the  Union,  and  recognized  as  one  of  the 
sisters  in  the  republic,  on  the  same  terms,  and  with  the  same 
powers,  as  the  original  states.  Her  admission  was  a  direct 
and  positive  declaration  that  her  constitution  was  republican 
in  form,  and  not  inconsistent  with  the  constitution  of  the 
United  States.  There  was,  then,  a  complete  reeervatioii  by 
the  people  to  exclusively  regulate  and  control  the  internal 
government  and  police  of  the  state,  and  to  alter,  amend,  or 
abolish  their  constitution  whenever  they  might  deem  it  neces- 
sary for  their  safety  and  happiness.  Now,  what  is  meant  by 
the  ''people,"  as  used  in  this  connection?  Ordinarily,  it  may 
be  true  that'  when  we  speak  of  the  people,  the  entire  body  of 
the  inhabitants  of  the  state  is  comprehended.    But  this  can- 
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not  be  BO  in  a  political  sense.  It  can  only  mean  that  portion 
of  the  inhabitants  who  are  intrusted  with  political  power. 
Neither  in  this  nor  in  any  of  the  American  states  did  the  in- 
habitants,  other  than  qualified  voters,  ever  exercise  political 
power,  and  it  is  only  through  the  instrumentality  of  ballots 
that  such  ix>wer  is  or  can  be  ezerdsed.  This  truth  is  exhib- 
ited by  the  fact  that,  whilst  the  constitution  declared  that  all 
power  resided  in  the  people,  less  than  one  fourth  of  all  the  in- 
habitants exclusively  exercised  the  political  power,  and  more 
than  three  fourths  were  always  disfranchised. 

The  people,  for  political  purposes,  must  be  considered  synon- 
ymous with  qualified  voters,  and  their  very  first  act  in  the 
formation  of  a  state  governments  was  to  exclude  from  the  right 
of  suffrage  more  than  three  fourths  of  the  whole  inhabitants. 
The  exclusion  of  women,  children,  and  negroes  is  purely  arbi- 
trary, and  fixed  and  regulated  by  law.  If  the  power  to  regu- 
late the  internal  government  and  police  of  the  state  resided  in 
the  people,  and  was  their  '^  inherent,  sole,  and  exclusive  right,'^ 
the  conclusion  is  inevitable  that  it  was  their  peculiar  and  ex- 
clusive province  to  say  and  determine  what  diould  constitute 
any  inhabitant  of  the  state  a  qualified  voter.  The  power  must 
reside  somewhere,  and  it  can  only  be  with  the  people,  and  they 
have  always  exercised  it,  both  negatively  and  affirmatively. 

It  is  not  perceived  that  there  is  any  restraint  over  the  power 
on  this  subject, — certainly  not  in  the  constitution  of  the 
United  Btat^;  for  there  is  not  to  be  found  in  that  instrument 
a  single  sentence,  paragraph,  or  word  which  gives  the  national 
government  power  over  the  qualifications  of  voters  in  any  of 
the  states.  But  the  direct  opposite  is  affirmed  in  that  clause 
cited  in  the  former  part  of  this  opinion,  which  declares  'Hhat 
the  powers  not  delegated  to  the  United  States  by  the  consti- 
tution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  people.'' 

When  the  people,  in  1865,  formed  and  adopted  a  new  con- 
stitution as  their  organic  law,  they  exercised  an  unquestioned 
power, — an  undisputed  right.  They  altered  and  abolished 
their  constitution,  and  formed  a  new  one,  in  which,  in  pur- 
suance of  their  exclusive  right  in  regulating  their  internal 
government,  they  prescribed  certain  qualifications  and  condi- 
tions for  the  exercise  of  the  elective  franchise. 

Of  their  perfect  and  exclusive  right  to  do  this,  we  do  not 
entertain  the  slightest  doubt  The  right  to  vote  is  not  vested, 
— it  is  purely  conventional,  and  may  be  enlarged  or  restricted, 
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granted  or  withheld,  at  pleasare,  and  with  or  without  fault  If 
a  person  loans  another  certain  property  gratuitously,  and  the 
possession  is  resumed  on  account  of  abuse  or  ill  treatment,  is 
the  taking  it  from  the  borrower  a  penalty  or  punishment  within 
the  meaning  of  the  constitution  of  the  United  States? 

But  it  is  said  that  the  oath  of  loyalty  cannot  be  regarded 
as  a  qualification,  because  it  is  not  attainable  by  all.    Judge 
Field  expresses  this  idea  in  the  Cummings  case,  but  it  is  a 
sufficient  answer  to  say  that  the  remark  was  not  made  on  a 
question  like  the  one  now  under  consideration.    The  iUustrsp 
tions  put  by  Judge  Miller  in  the  same  case  are  exceedingly 
opposite,  and  seem  to  be  incontrovertible.     He  says:   *^The 
constitution  of  the  United  States  provides,  as  a  qualification 
for  the  office  of  President  and  Vice-President,  that  the  person 
elected  must  be  a  native-bom  citizen.    Is  this  a  punishment 
to  all  those  naturalized  citizens,  who  can  never  attain  that 
qualification?    The  constitutions  of  nearly  all  the  states  re- 
quire, as  a  qualification  for  voting,  that  the  voter  should  be  a 
white  male  citizen.    Is  this  a  punishment  for  all  the  blacks 
who  can  never  become  white?    It  was  a  qualification  required 
by  some  of  the  state  constitutions  for  the  office  of  judge  that 
the  person  should  not  be  over  sixty  years  of  age.    To  a  very 
large  number  of  the  ablest  lawyers  in  any  state  this  is  a  quali- 
fication they  can  never  attain,  for  every  year  removes  them 
farther  away  from  the  designated  age.    Is  it  a  punishment? 
The  distinguished  commentator  on  American  law,  and  chan- 
cellor of  the  state  of  New  York,  was  deprived  of  that  office  by 
this  provision  of  the  constitution  of  that  state.    He  was,  just 
in  the  midst  of  his  usefulness,  not  only  turned  out  of  office,  but 
he  was  forever  disqualified  firom  holding  it  again,  by  a  law 
passed  after  he  had  accepted  the  office." 

It  is  well  known  that  in  the  early  history  of  this  govern- 
ment several  of  the  states  admitted  free  negroes  to  vote  on  an 
equality  with  whites,  and  subsequently  they  divested  them  of 
that  right,  denied  them  that  privilege,  and  confined  the  elec- 
tive franchise  solely  to  whites.  They  were  disfranchised  be- 
cause they  were  black,  and  a  white  qualification  was  imposed, 
which  it  was  physically  impossible  for  them  to  attain.  The 
privilege  was  withdrawn  from  them;  they  were  disfranchised 
because  they  were  black.  We  apprehend  that  it  wiU  not  be 
contended  that  depriving  them  of  the  right  of  suffirage  was  a 
punishment,  or  in  the  nature  of  pains  and  penalties.  The  law 
makers,  we  presume,  owing  to  peculiar  circumstances,  thoo^t 
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ibey  were  not  discreet  persons  to  be  intrusted  with  the  ballot, 
jnst  as  the  framers  of  our  constitution,  we  suppose,  considered 
that  those  who  had  betrayed  our  flag,  and  exhibited  their  hos- 
tility to  the  government,  were,  for  the  time  being,  unsafe  and 
unfit  repositaries  of  political  power. 

The  principle  of  the  provision  in  the  constitution  is  involved 
in  the  power,  and  flows  from  the  duty  of  the  state  to  protect 
itself,  that  is,  the  welfare  of  the  people.  It  proceeds  upon  the 
distinction  between  laws  passed  to  punish  for  ofienses,  in  order 
to  prevent  their  repetition,  and  laws  passed  to  protect  the  pub- 
lic franchises  and  privileges  from  abuse  by  falling  into  unwor- 
thy and  improper  hands.  The  state  may  not  pass  laws  in  the 
form  or  with  the  effect  of  bills  of  attainder,  ex  post  facto  laws, 
or  laws  impairing  the  obligation  of  contracts;  it  may  and  has 
full  power  to  pass  laws,  restrictive  and  exclusive,  for  the  pres- 
ervation or  promotion  of*  the  common  interests,  as  political 
and  social  emergencies  may  from  time  to  time  require,  though 
in  certain  cases  disabilities  may  directly  flow  as  a  consequence. 
It  should  never  be  forgotten  that  the  state  is  organized  for  the 
public  weal,  as  well  as  individual  purposes;  and  while  it  may 
not  disregard  and  violate  the  safeguards  that  are  thrown 
around  the  citizen  for  his  protection  by  the  constitution,  it 
cannot  neglect  to  perform  and  do  what  is  demanded  for  the 
public  good. 

It  has  grown  into  an  axiom  of  the  law,  that  public  grants 
are  to  be  construed  strictly;  and  in  the  absence  of  any  power 
expressly  conceded  to  the  United  States,  or  where  its  exercise 
is  not  directly  denied  by  the  federal  constitution,  the  state  is 
not  to  be  presumed,  in  any  grant,  to  part  with  any  of  the  power 
inherent  in  it  for  the  protection  and  promotion  of  the  common 
welfare.  The  power  in  the  state  to  preserve  the  general  good 
and  promote  the  public  welfare  is  inherent  and  supreme;  and 
deny  and  destroy  this  cardinal  maxim,  and  the  very  founda- 
tion of  our  system  is  sapped,  and  the  state  is  shorn  of  all 
power  for  self-protection. 

Believing  that  the  provision  in  the  state  constitution  pre- 
Bcribing  an  oath  for  voters  is  not  in  opposition  to  the  oonstita- 
tion  of  the  United  States,  we  aflSrm  the  judgment. 

Flaog,  J.,  concurred. 

HoLMBs,  J.  The  ground  of  the  demurrer  was,  that  the  pe* 
tition  did  not  state  facts  sufficient  to  constitute  a  oaose  of 
action:  Rev.  Code,  1855,  p.  1231,  sees.  6»  7, 10. 
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'  The  petition  stated  that  on  the  seventh  day  of  Novemher, 
1865,  '^  and  long  prior  thereto,"  the  plaintiff  was  "  a  native- 
bom  free  white  male  citizen  of  the  United  States,  and  of  the 
fitate  of  Missouri,  residing  in  the  city  and*  county  of  St.  Loois, 
and  over  the  age  of  twenty-one  years."  The  statements  of  the 
petitioner  concerning  his  services  in  the  armies  of  the  United 
States  (which  were  doubtless  highly  meritorious)  I  regard  as 
fiurplusage  in  the  pleading.  It  is  further  stated  that  there  was 
an  election  held  on  that  day  for  a  county  auditor  and  a  judge 
of  the  county  court  in  the  sixth  judicial  district,  and  that  the 
defendants  were  the  legally  appointed  judges  of  election  "for 
the  eastern  election  precinct  of  the  sixth  ward  of  the  city  of 
St.  Louis,  within  the  said  county  of  St.  Louis,  in  which  ward 
the  plaintiff  had  resided  continuously  for  several  years,  and 
was  then  residing.".  It  is  then  stated  that  the  plaintiff  offered 
bis  ballot,  together  with  ^^an  affidavit,  being  an  oath  of  alle- 
giance" (which  he  set  forth  in  the  petition),  and  requested 
the  judges  to  receive  his  vote,  and  that  the  same  was  wiUfuUy 
rejected. 

There  is  no  distinct  averment  in  the  petition  that  the  plain- 
tiff  had  resided  in  this  state  one  year  next  preceding  the  elec- 
tion, nor  that  during  the  last  sixty  days  of  that  period  he  had 
resided  in  the  county,  city,  or  election  district  where  he  offered 
to  vote.  It  is  averred  that  on  that  day,  and  long  prior  thereto, 
he  was  a  citizen  of  the  state,  residing  in  the  city  and  county 
of  St.  Louis,  but  it  is  not  said  how  long  prior  thereto.  It  is 
also  averred  that  the  defendants  were  judges  of  the  electioo 
for  the  eastern  election  precinct  of  the  sixth  ward  of  the  city, 
in  which  ward  he  had  resided  continuously  for  several  years, 
and  was  then  residing;  but  it  is  not  stated  that  any  one  of 
those  several  years  was  the  year  next  preceding  the  election, 
nor  that  during  the  last  sixty  days  of  that  year  he  had  re* 
sided  in  the  county,  city,  or  district  in  which  he  had  offered  to 
vote.  All  that  is  averred  here  may  be  true,  and  yet  it  may  be 
also  true  that  the  continuous  residence  for  several  years  (of 
which  the  petitioner  speaks)  may  have  been  at  some  indefinite 
period  prior  to  the  commencement  of  his  military  services,  and 
that  his  then  present  residence  in  the  ward  may  have  com- 
meDced  within  the  sixty  days  next  preceding  the  election. 

A  qualified  voter  does  not  lose  his  residence  by  reason  of 
his  being  absent  from  his  place  of  residence,  while  serving  in 
the  volunteer  army  of  the  United  States:  Const.  Ma,  art  2, 
«ec.  2L 
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But  there  is  still  no  averment  that  the  plaintiff  had  been  a 
resident  of  this  state,  or  had  a  place  of  residence  in  this  state, 
for  one  year  next  preceding  the  election,  or  within  the  county, 
dty,  or  district  for  the  last  sixty  days  of  that  year.  For  all 
that  is  stated  in  the  petition  he  may  have  become  a  non-resi- 
dent, though  he  may  have  been  at  soma  prior  time  a  resident, 
and  he  may  actually  have  been  a  non-resident  within  the  time 
specified.  In  the  case  of  Pryee  v.  Bdehetj  8  Com.  B.  58,  the 
plaintiff  was  a  registered  voter  of  the  borough  of  Abingdon, 
but  it  was  said  that  if  in  consequence  of  his  having  become  a 
non-resident  he  had  lost  his  right  to  vote  there  under  the  ex* 
isting  laws,  he  could  not  maintain  an  action  against  the  judges 
of  election  for  refusing  to  receive  his  vote:  1  Smith's  Lead* 
Cas.  309  (131);  S.  C,  3  Man.  Q.  A  S.  77. 

The  cause  of  action  is  founded  upon  the  legal  right  to  vote. 
The  action  is  maintainable  where  that  right  has  been  willfully, 
maliciously,  or  wrongfully  denied  by  the  judges  of  election, 
and  for  the  reason  that  where  there  is  a  right  there  is  a  rem- 
edy. When  the  British  Parliament,  by  the  statute  of  8  Hen. 
VI.,  c.  7,  disfranchised  all  freeholders  under  forty  shillings 
yearly  value,  because  their  voting  had  led  to  tumults  and  dis* 
orders  at  elections  (there  being  no  higher  constitutional  au- 
thority to  forbid  it),  the  legal  right  was  gone,  and  they  could 
no  longer  maintain  an  action  for  a  refusal  to  receive  their 
votes:  Ashhy  v.  While,  2  Ld.  Raym.  938.  All  the  facts  that 
are  necessary  to  constitute  the  right  under  the  law,  and  show 
that  it  exists  as  a  legal  right,  must  be  stated  in  the  petition. 
The  plaintiff  cannot  be  allowed  to  judge  of  the  facts  both  for 
himself  and  for  the  court,  nor  to  state  his  own  conclusioDS  of 
law  as  the  foundation  of  his  rights;  and  unless  the  facts  stated 
in  the  petition  are  sufficient  to  show  that  the  plaintiff  was  by 
law  entitled  to  vote,  and  had  a  subsisting  legal  right  to  vote« 
the  rejection  of  his  ballot  by  the  judges  of  election  cannot 
amount  to  anything  which  the  court  can  consider  to  be  an  in- 
fringement of  his  right.  If  there  be  no  right  there  is  no  in- 
jury, or  it  is  merely  damnum  absque  injuria:  Curry  v.  Cabliss^ 
37  Mo.  330;  Blanchard  v.  Steams,  5  Met.  298;  Ashby  v.  Wldte^ 
2  Ld.  Raym.  938;  1  Smith's  Lead.  Cas.  290-308.  It  has  been 
held  that  a  man  may  be  disfranchised  for  an  indictable  offense 
without  his  being  convicted  of  it:  4  Com.  Dig.,  tit.  Franchises, 
F,  20,  p.  270. 

The  statute  provides  that  ^'  when  any  person  offers  to  vote 
with  whose  qualifications  neither  of  the  judges  is  personally 
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acquainted,  either  of  the  judges  may  administer  an  oath,  and 
examine  him  touching  his  qualifications  as  a  voter":  Rev. 
Code,  1855,  p.  703,  sec.  41.  It  is  not  stated  in  this  petition 
that  either  or  the  judges  was  personally  acquainted  with  the 
plaintiff's  qualifications  as  a  voter,  nor  that  he  offered  to  be 
examined  under  oath  touching  his  qualifications.  It  is  averred 
in  effect  that  he  presented  an  affidavit,  called  an  oath  of  alle- 
giance, and  demanded  that  his  vote  should  be  received. 

It  is  averred,  also,  that  the  defendants,  "  well  knowing  that 
the  plaintiff  was  a  lawful  voter  at  said  election,  and  entitled 
to  deposit  his  ballot,"  refused  to  receive  his  vote.  This  is  a 
conclusion  of  law,  which  the  facts  stated  do  not  warrant:  Curry 
V.  Cabliss,  37  Mo.  330. 

Where  a  plaintiff  is  asking  judgment  for  ten  thousand  dol- 
lars damages  against  the  judges  of  election  for  willfully  and 
wrongfully  rejecting  his  vote,  the  court  may  properly  consider, 
with  some  technical  precision,  whether  the  facts  which  alone 
can  constitute  a  lawful  ground  for  such  demand  have  been 
stated  with  sufficient  fullness  and  certainty  in  his  petition  to 
authorize  the  rendering  of  such  judgment. 

Now,  the  eighteenth  section  of  the  second  article  of  the  con- 
stitution of  this  state,  defining  the  qualifications  of  voters,  re- 
quired that  the  plaintiff  should  not  only  be  a  white  male  citi* 
«en  of  the  United  States  over  the  age  of  twenty-one  years,  but 
that  he  should  have  '^  resided  in  this  state  one  year  next  pre- 
ceding the  election,"  and  that  ^'  during  the  last  sixty  days  of 
that  period  "  he  should  have  "  resided  in  the  county,  city,  or 
town  "  where  he  offered  to  vote,  as  well  as  that  he  should  not 
vote  *^  elsewhere  than  in  the  election  district  of  which  he  was 
at  the  time  a  resident,"  before  he  could  have  a  legal  right  to 
vote  in  this  state,  or  at  this  election:  Const.,  art.  2,  sec.  18. 
These  were  necessary  qualifications  of  all  voters,  without  which 
neither  he  nor  any  other  person  could  be  legally  entitled  to 
vote.  In  my  opinion,  the  facts  stated  in  the  petition,  if  true, 
do  not  show  that  the  plaintiff  had  a  right  to  vote  at  this  elec- 
tion; and  for  this  reason,  I  think  the  demurrer  was  rightfully 
sustained,  and  concur  in  affirming  the  judgment. 

If  this  disqualification  referred  to  in  this  eighteenth  section 
were  held  to  be  void  as  being  a  bill  of  pains  and  penalties 
within  the  prohibition  of  the  federal  constitution,  the  qualifi- 
cations therein  required  would  (as  I  conceive)  stiU  remain 
unaffected  by  the  decision.  The  question  whether  or  not  the 
plaintiff's  vote  could  lawfully  have  been  refused  merely  be- 
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cause  the  oath  of  allegiance  which  he  ofifered  to  take  omitted 
the  first  clause  of  the  prescribed  oath  of  loyalty,  is  one  which 
I  have  deemed  it  unnecessary  for  me  to  consider  at  large  herein, 
and  I  give  no  opinion  on  that  point.  The  decision  of  the  court 
places  the  case  in  a  condition  that  will  enable  the  plaintiff,  if 
he  chooses,  to  bring  the  subject  before  the  higher  tribunal,  to 
which  it  more  peculiarly  belongs,  to  put  a  final  construction 
upon  the  constitution  of  the  United  States,  and  to  decide  upon 
questions  of  conflict  between  that  instrument  and  the  consti- 
tution of  a  state. 


Each  8tatb  is  SuPRsm  wnrHur  m  Own  Sfhibb  as  aa  independent 
iovereignty:  People  v.  Oolemant  00  Am.  Deo.  681;  with  power  rapreme  and 
uncontroUable,  except  in  perticnlara  restricted  by  the  atate  or  United  States 
coDstitotions:  Ris(m  ▼.  Farr,  87  Id.  52;  In  re  WehUH,  84  Id.  700;  and  there- 
fore haa  plenary  power  in  mattera  of  civil  government,  not  prohibited  by 
such  constitationa:  DarUngton  v.  Mayor  etc  qfNew  Tori,  88  Id.  248;  and  aes 
also  the  notes  to  these  caaea. 

States,  being  Sovkbeiqh,  can  confer  anch  righta  of  citisenahip  aa  il 
pleases:  fn  re  Wehliiz,  84  Am.  Dec.  700;  aee  also  Rimm  v.  Farr,  87  Id.  52^ 
and  note  64. 

State  mat  either  in  her  Constitution  or  bt  Lbgislativb  Aor  re- 
quire an  oath  of  loyalty  of  a  voter  aa  a  condition  precedent  to  ezerciaing  the 
right  of  anffrago:  Hieon  v.  Farr,  87  Am.  Dec  52;  Stale  v.  Neal,  42  Mo.  129^ 
affirming  the  principal  caae. 

Power  of  State  to  Impose  QuALinoATioKa  vob  Voters  and  Holders 
or  OmcES.  —  Under  onr  ayatem  of  government,  the  power  to  determine  tne 
qualifications  that  moat  be  poaaeaaed  by  thoae  peraona  who  ahall  be  entitled 
to  vote  at  elections  resides  in  the  atatea.     Among  the  abaolate,  unqualified 
rights  of  the  states  is  the  right  of  regulating  the  elective  franchise.   The  United 
States  have  no  voters  of  their  own.    Nor  has  the  constitution  of  the  United 
States  given  to  the  Congress  the  power  to  preacribe  qualificationa  for  electors 
in  the  atatea.     The  only  restriction  upon  the  power  of  the  statea  to  &x  the 
qualificationa  of  voters  is  that  imposed  by  the  fifteenth  amendment  to  the  con* 
iUtntion  of  the  United  States,  which  forbids  any  discrimination  **  on  account  of 
race,  color,  or  previous  condition  of  aervitude  ":  McCrary  on  Electiona,  2d  ed., 
•ecs.  1-3;  Morse  on  Citizenship,  sec.  3;  Mmorv,  ffappereett,  21  Wall.  162;  United 
States  V.  Cruikehani,  92  U.  8.  642;  United  States  v.  Reese,  92  Id.  214;  Van 
VaUxnburgv.  Brown,  43 CaL  43;  Andermmy.  Baker,  23 Md.  631;  ffuberr.  Reily, 
53  Pa.  St.  116;  Ridley  v.  Sherbrook,  3  Cold.  669;  State  v.  Stolen,  6  Id.  233; 
Story  on  Conatitution,  aeca.  681,  682.    The  power  of  the  atate  to  determine 
the  claaa  of  inhabitants  who  may  vote  is  not  curtailed  by  the  fourteenth 
amendment  to  the  constitution  of  the  United  States.    The  elective  franchise 
is  not  one  of  the  privileges  or  immunities  mentioned  in  the  first  aection  of 
that  amendment:    Van  Vatkenburg  v.  Brown,  43  Cal.  43.    In  the  case  of 
2>red  StoU  v.  Sandfford,  19  How.  393,  it  was  said  by  the  majority  of  the 
court  that  a  state  may,  by  its  lawa  passed  since  the  adoption  of  the  oonsti- 
tution  of  the  United  States,  put  a  foreigner  or  any  other  description  of  per- 
sons upon  the  same  footing  with  its  own  citizens  as  to  all  the  rights  and 
firivilegea  enjoyed  by  them  within  its  dominions.    But  that  will  not  ilaIcs 
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him  a  dtizen  of  the  United  States,  nor  entitle  him  to  aae  in  ite  courtly  nor 
to  any  of  the  privileges  and  immnnities  of  a  citizen  in  another  stateu  The 
fifteenth  amendment  to  the  federal  constitntion  has  invested  citizens  of  the 
United  States  with  a  new  constitutional  right,  which  is  exemption  from,  dis- 
crimination in  the  elective  franchise  on  account  of  race,  color,  or  previous 
condition  of  servitude:  [Tnited  States  v.  Reeae^  92  U.  S.  214;  Van  VaJkaimrg 
▼.  Brown,  43  GaL  43.  Its  effect  was  to  render  absolutely  nuU  and  void  sU 
provisions  of  a  state  constitntion  or  of  a  state  law  that  were  in  conflict  wiUi 
it,  or  with  any  act  of  Congress  passed  to  enforce  it,  which  ia  appropriats 
to  that  purpose:  McCrary  on  Elections,  2d  ed.,  sec.  2;  Van  VcUktnburg  v. 
Brown,  43  OaL  43;  Wood  v.  FUtgeraid,  3  Or.  568.  There  is  one  way  in 
which  Congress  may  sffect  the  number  of  voters  in  a  state.  It  may  as  a 
penalty  impose  upon  a  criminal  the  forfeiture  of  his  citizenship  of  the  United 
States,  and  then  if  the  state  ooostitntion  allows  only  citizens  of  the  United 
States  to  vote,  such  disfranchised  persons  will  be  deprived  of  the  right  to 
vote  in  such  state:  Huber  v.  BeUy,  63  Pa.  St.  112. 

Right  to  Hold  Ovfigb  and  the  right  to  vote  generally  go  together,  and 
the  constitutions  of  several  of  the  states  expressly  provide  tiiat  no  penoo 
shall  be  eligible  to  hold  office  unless  he  possesses  the  qualifications  of  an  elec- 
tor. No  state  can  add  to  or  in  any  manner  change  the  qualifications  pre- 
scribed by  the  constitution  and  laws  of  the  United  States  for  a  federal  office. 
Kor,  on  the  other  hand,  can  the  United  States  add  to  or  alter  the  qualifica- 
tions for  a  state  office,  which  have  been  fixed  by  the  state  constitntion  and 
laws:  McCrary  on  Elections,  2d  ed.,  sec.  226.  A  state  law  which  requires 
that  a  representative  in  Congress  shall  reside  in  a  particular  town  or  county 
in  the  district  for  which  he  is  chosen  is  therefore  unconstitutional  and  void: 
Barney  v.  McCreery,  Clarke  ft  HaH's  Cent.  £1.  169;  McCrary  on  Elections^ 
2d  ed.,  sec.  227.  And  a  provision  in  a  state  constitution  that  the  judges  of 
the  supreme  or  circuit  courts  of  the  state  should  not  be  eligible  to  any  office 
of  profit  of  the  United  States  during  the  term  for  which  they  were  elected, 
nor  for  one  year  thereafter,  is  void,  and  will  not  render  the  judges  of  such 
courts  ineligible  to  election  or  appointment  to  a  federal  office:  McCraiy  on 
Elections,  2ded.,  sec.  228;  Taney  r,  MarehaU,  IBart  167;  Fouher.  TrumlmH 
1  Id.  167. 

When  Constitution  of  State  has  Prescribed  Qualifications  loa 
Voters,  and  defined  the  qualifications  of  an  officer,  it  is  not  competent  for 
the  legislature  to  add  to  or  in  any  way  alter  such  prescribed  and  defined 
qualifications,  unless  the  power  to  do  so  is  expressly  or  by  necessary  implica- 
tion conferred  upon  it  by  the  constitution  itself:  McCraiy  on  Elections,  2d  ed.» 
sees.  72,  252;  UnUed  States  v.  Slater,  4  Wood,  356;  Bison  v.  Farr,  24  Ark. 
161;  S.  C,  87  Am.  Dec.  52;  Qumn  v.  State,  35  Ind.  485;  &  C,  9  Am.  Bep. 
754;  Page  v.  Hardin,  8  B.  Mon.  648;  Thomas  v.  Owens,  4  Md.  189;  St  Jooepk 
etc  R.  R,  Co.  V.  Buchanan  County  Court,  39  Mo.  485;  Dames  v.  McKoeby,  5 
Nev.  369;  Barhtr  v.  PeajpU,  3  Cow.  686;  S.  C,  15  Am.  Dec  322;  Peoflls  v. 
Canaday,  73  K.  C.  198;  S.  C,  21  Am.  Rep.  465;  Monroe  v.  CoUkis,  17  Ohio 
St.  665;  Stais  v.  Constantine,  42  Id.  437;  S.  C,  51  Am.  Bep.  833;  Page  v. 
AUen,  58  Pa.  St.  338;  McCafferty  v.  Qqfer,  59  Id.  109;  StaU  v.  WiiUams,  b 
Wis.  308;  State  v.  Lean,  9  Id.  279;  State  v.  Baker,  38  Id.  71;  State  v.  Tuttk, 
53  Id.  46.  McCormick,  J.,  in  delivering  the  opinion  of  the  court  in  United 
States  V.  Slater,  4  Wood,  356,  said:  "Our  government  is  founded  on  tiie 
elective  franchise.  The  right  to  exercise  this  franchise  is  declared,  defined, 
and  guarded  by  organic  provisions  superior  to  any  of  the  departments  of  the 
government.    Hie  legislature  cannot  enlarge  it  or  restrict  it,  and  can  oolj 
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regulate  it  so  f ar  fts  their  aatlioritj  to  do  so  is  expreasly  or  by  neoemry  im- 
plication given  in  the  oonatitatioii.  Mnch  leas  do  the  ooorta  presume  t» 
restrict  it  by  conBtmetion.  On  the  oontrsiy,  the  whole  spirit  of  our  institu- 
tions constrains  the  courts  to  give  oar  ofganio  provisions,  on  the  subject  of 
the  enjoyment  of  the  right  of  snffinge,  snch  a  construction  as  will  permit  tha 
most  liberal  exercise  of  this  supreme  right  which  is  at  all  reasonably  consist- 
ent with  the  terms  of  those  provisions.'' 

Where  a  constitution  merely  requires  residence  of  the  voter  in  the  town  or 
township,  or  other  political  division  where  he  offers  to  vote,  a  statute  pre- 
scribing a  previous  residence  of  a  certain  number  of  days  is  invalid:  Qtdnn  v. 
Atile,  35  Ind.  485;  S.  C,  9  Am.  Bep.  754;  State  v.  WiUkms,  5  Wis.  908. 
A  statute  which  prescribes  as  a  qualification  for  voting  that  the  elector  shall 
have  resided  ninety  days  in  the  town,  where  the  constitution  only  requires 
thirty  days,  is  void:  People  v.  Canaday,  73  N.  G.  198;  a  0.,  21  Am.  Rep.  465. 
So  an  act  which  requires  as  a  qualification  for  voting  that  the  voter  shall 
be  a  *'  taxable  inhabitant "  is  invalid,  when  the  constitution  does  not  require 
any  property  qualification:  SL  Joeeph  etc  R,  R.  Co,  v.  Buchanan  County 
CoKri,  39  Mo.  485.  But  in  MeMahtm  v.  Majfor  etc.  qf  Savannah,  66  Ga. 
217,  S.  C,  42  Am.  Rep.  65,  it  was  held  that  under  the  constitution  of  that 
state  a  city  law  requiring  voters  at  municipal  elections  to  be  registered  and 
pay  a  poll-tax  was  not  in  violation  of  the  constitution  as  imposing  additional 
qmlifications.  The  constitution  required  that  the  voter  **  shall  have  paid 
all  taxes  which  may  hereafter  be  required  of  him,  and  which  he  may  have 
had  an  opportunity  of  paying  agreeable  to  law,  except  for  the  year  of  the 
election." 

In  Buekner  v.  Gordon,  81  Ky.  665,  it  was  held  that  the  act  amendatory  of 
the  charter  of  Winchester,  providing  that  voters  at  municipal  elections  shall 
pay  their  taxes  before  they  vote,  is  not  in  violation  of  the  constitution  of 
Kentucky.  The  offices  filled  at  such  elections  were  held  not  to  be  constitu- 
tional offices.  In  Risowv,  Farr,  24  Ark.  161,  S.  C,  87  Am.  Dec.  52,  it  was 
held  that  a  state  law  which  requires  the  voter  to  swear  to  support  the  con- 
stitntion  of  the  United  States  does  not  restrict  the  right  to  vote,  adds  noth- 
ing to  the  qualifications  required  by  the  constitution,  and  is  valid.  But  it 
was  held  in  the  same  case  that  a  law  requiring  a  voter  to  swear  that  he  had 
not  borne  arms  against  the  United  States  or  the  state  of  Arkansas,  nor  aided 
the  so-called  confederate  authorities  since  the  eighteenth  day  of  April,  1864, 
was  repugnant  to  the  constitution  of  Arkansas,  and  an  infringement  of  the 
rights  secured  thereby,  and  therefore  void.  In  Domes  v.  McKethyj  5  Nev. 
369,  a  law  requiring  a  person  before  registering  as  a  voter  to  take  an  oath 
that  he  had  not,  after  arriving  at  the  age  of  eighteen  years,  been  voluntarily 
engaged  in  rebellion  against  the  government,  was  held  to  be  void,  the  con- 
stitution of  the  state  having  provided  that  no  person  having  so  engaged  in 
rebellion  should  be  allowed  to  vote,  unless  an  amnesty  had  been  granted  to 
Imn.  In  Siaie  r.  Constantme,  42  Ohio  St.  437,  S.  C,  51  Am.  Rep.  833,  it  was 
held  that  a  statute  authorizing  the  election  of  four  members  of  a  police  board 
in  a  city,  but  denying  the  right  of  any  voter  to  vote  for  more  than  two  candi- 
dates, was  nnconstitntional,  because  each  voter  had  a  right  under  the  consti- 
tation  to  vote  for  a  candidate  for  each  office  to  be  filled.  It  is  competent  for 
the  legislature  to  prescribe  questions  to  be  propounded  to  voters  calculated 
to  draw  from  them  proof  of  their  qualifications  to  vote,  and  to  require  voters 
to  answer  such  questions  before  they  can  vote.  This  does  not  add  any  now 
qualifications  for  voting:  State  v.  Lean,  9  Wis.  279.  The  constitution  ot 
Kntucky  provides  that  "all  civil  officers  of  the  commonwealth  at  large 
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shall  reside  within  the  state,  and  all  dJ8trict»  county,  and  town  officara 
within  their  respeotive  districts."  It  was  held  in  Page  ▼.  Hardin,  8  R  Moo. 
648,  that  under  this  provision  the  legisUtnre  ooald  not  require  the  eeeretaij 
of  state  to  reside  at  the  seat  of  government. 

Laws  Rboulatino  ExsBCzaE  of  Right  of  Suivraqs  mubt  bx  RBiaov- 
▲BLS,  uniform,  and  impartial.  Legislatures  have  no  right,  directly  or  indi- 
rectly, to  deny  or  abridge  the  constitutional  rights  of  citizens  to  vote,  or  to 
unnecessarily  impede  its  exercise:  Mowroe  v.  CoUins,  17  Ohio  St.  665;  DoffgeU 
V.  Hudson,  43  Id.  648;  8.  C,  64  Am.  Rep.  832;  WhUe  v.  Cammiaamnefs  qf 
MuUnomah  County,  13  Or.  317;  S.  C,  64  Am.  Rep.  843,  note;  Lyman  v.  Mar- 
tin, 2  Utah,  136.  In  Daggett  v.  Hudson,  smjpra,  a  statute  requiring  registration 
as  a  prerequisite  to  voting,  but  allowing  only  seven  days  within  the  year  in 
which  to  register  and  correct  the  registration,  making  no  provision  for  regis- 
tration thereafter,  nor  allowing  any  excuse  for  not  registering  in  time,  nor 
any  means  whereby  absentees  could  be  subsequently  registered,  waa  held  to 
be  unreasonable  and  invalid.  And  in  Lyman  v.  MarOn,  ftipro,  the  Utah 
election  law  of  1878  was  held  to  be  invalid^  because  it  provided  that  all  male 
voters  must  be  tax-payers,  without  imposing  the  same  conditions  upon  female 
voters. 

GoNSTiTunoiiALiTT  OF  Rbgistratiok  Laws. — This  subject  is  considered 
at  length  in  the  note  to  Ccepen  v.  FosUr,  23  Am.  Dec  642-651.  See,  in  addi- 
tion to  the  cases  there  cited,  the  following  subsequent  oases:  People  v.  Huff- 
man, 116  m.  587;  State  v.  ButU,  31  Kan.  637;  Hawkins  v.  Carroll  County,  60 
Miss.  735;  WhUe  v.  Commissioners  of  MuUnomah  County,  13  Or.  317;  8.  C,  54 
Am.  Rep.  843,  note;  In  re  Polling  Lists,  13  R.  L  729. 

Power  of  Stats  to  Disfranchisx.  — The  people  of  a  state,  in  their  sov- 
ereign capacity,  have  an  undoubted  right  to  provide  in  their  constitution 
that  persons  may  be  excluded  from  the  right  to  hold  o£5ce  and  to-  exerciss 
the  right  of  sufiErage  by  reason  of  their  having  been  convicted  of  crime:  Me- 
Crary  on  Elections,  sec.  19.  And  it  seems  to  be  settled  that  a  state  may,  by 
its  constitution,  prescribe  a  test  oath  to  be  taken  by  every  voter  at  the  polls: 
McCrary  on  Elections,  sec.  31,  citing  the  principal  case.  It  was  held  by  the 
majority  of  the  supreme  court  of  the  United  States,  in  the  case  of  Cmnmmgs 
V.  Missouri,  4  Wall.  277,  that  it  was  beyond  the  power  of  the  state  to  pre- 
scribe a  test  oath  to  be  taken  as  a  condition  to  the  enjoyment  of  an  absolute 
natural  right.  But  this  decision  does  not  affect  the  right  of  a  state  to  require 
a  test  oath  to  be  taken  by  a  voter,  because  the  right  to  vote  is  not  regarded 
as  a  natural  right.  It  seems  to  be  competent  for  a  state  to  prescribe  loyalty 
as  a  qualification,  and  to  enforce  the  requirement  by  exacting  of  every  voter 
an  oath  of  loyalty:  McCrary  on  Elections,  sec  32;  Birek  v.  Van  Horn,  2 
Bart.  205;  Anderson  v.  Baher,  23  Md.  531. 

The  act  of  Congress  disfranchising  for  desertion  waa  intended  to  apply  ady 
to  those  cases  of  desertion  in  which  there  has  been  a  conviction  by  oourt-mar- 
tied:  State  v.  Symonds,  57  Me.  148;  Hvber  v.  BeUy,  63  Pa.  St.  148;  MoChuy 
on  Elections,  sec.  18.  In  Cowley  v.  People,  96  lU.  249,  it  was  held  that  the 
provision  of  the  Illinois  constitution,  making  a  defaulter  of  public  moneys  in- 
eligible to  any  office  of  trust  or  profit,  presupposes  that  the  default  shall  be 
ascertained  and  fixed  by  judicial  or  other  legal  inquiry.  Where  a  constitu- 
tion declares  that  persons  convicted  of  larceny  shall  not  be  permitted  to  vote 
or  hold  office,  a  person  convicted  of  petit  larceny  is  thereby  disfranchised: 
Anderson  v.  State,  72  Ala.  187;  8taU  v.  Buchnan,  18  Fla.  267.  Eligibility  to 
•ffloo  may  be  taken  away  from  a  citiien  as  a  punishment  for  a  orime  of  whieb 
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to  has  been  oonvioted,  althoagh  the  ooustHntioii  dedarM  that  Moh  hoiiaa  of 
ihB  legiaUtare  is  the  Judge  of  the  qualifications  of  ite  own  members:  Bariw 
T.  Peopiey  3  Cow.  686;  S.  C,  15  Am.  Deo.  322.  The  statates  of  New  Torit 
4o  not  deprive  of  the  right  of  snffirage  a  person  who  has  been  oooTioted  in  the 
eonrts  of  the  United  States  of  a  mere  statntoxy  ofEanse  against  the  United 
States:  ITmifd  Siate$  y.  Bamabo,  14  Blatchf.  74.  The  New  York  act  to  snp- 
fnn  dading,  declaring  that  any  person  conyicted  of  challenging  another  to 
a  duel  "shall  be  incapable  of  holding  or  being  elected  to  any  post  of  profit^ 
tnut,  or  emolnment,  civil  or  military,  under  this  state,"  is  constitutional; 
sad  a  conviction  and  judgment  of  disqualification  under  it  are  legal  and  valid: 
Barber  v.  People,  20  Johns.  457.  And  in  Boyall  v.  Tltomaa,  28  Gratt  130, 
S.  C,  26  Am.  Rep.  335,  it  was  held  that  a  person  disqualified  by  the  consti- 
tation  of  Virginia  from  holding  office,  for  engaging  in  a  duel,  may  be  removed 
vithoat  conviction  of  the  ofiense.  But  generally,  persons  invested  with  the 
elsctive  fraacfaiae  cannot  be  deprived  thereof  without  due  process  of  law: 
Ami  V.  Farr,  24  Ark.  161;  S.  O.,  87  Am.  Dec.  52;  StaU  v.  Staf^n,  6  Cold. 


An  act  <i^l*^w*tg  that  no  sheriff  ahall  vote  at  an  election,  except  in  case  of 
a  tie,  is  not  unconstitutional.  It  deprives  no  man  of  his  privilege,  for  no  man 
ti  bound  to  become  a  sheriff;  but  if  he  does  beconjo  one,  he,  for  the  time,  re* 
tinqniahes  his  right  of  snf&age,  to  be  exercised  only  in  the  excepted  case,  for 
which  he  receives  a  greater  good.  Although  no  department  of  the  govern* 
meat  can  divest  a  citizen  of  his  right  to  vote  otherwise  than  i3  prescribed  by 
the  constitution^  yet  he  may  relinquish  it  for  a  time  to  secure  to  himself  a 
greater  good:  State  v.  AdamB,  2  Stew.  231.  One  who  was  disqualified  at  the 
time  he  was  elected  to  an  office  may  hold  the  office,  if  his  disqualification  be 
ramoved  before  he  enters  upon  the  discharge  of  his  duties:  Pj-heU  v.  Bich' 
ford,  26  Kan.  52;  S.  0.,  40  Am.  Bep.  301 ;  StaU  v.  Murray,  28  Wis.  96;  S.  C, 
^  Am.  Rep.  489.  But  if  a  person  elected  to  an  office  be  disqualified  at  the 
time  fixed  by  law  for  entering  into  it,  the  office  becomes  vacant:  People  v. 
Ciotis,  I  Idaho,  N.  S.,  753. 

PowEB  ov  CoNOKESs  OVER  VoTiBS  IN  Terbitories.  — Congress  possesses 
very  extensive  powers  over  the  right  of  sufirage  of  the  inhabitants  of  the 
territories  of  the  United  States,  and  may,  it  seems,  deprive  them  of  any 
right  of  suffrage  which  it  may  have  previoosly  conferred  upon  them,  or  may, 
at  any  time,  modify  or  abridge  such  right,  as  it  may  deem  expedient.     Mr. 
lostioe  Matthews,  delivering  the  opinion  of  the  court  in  Murpivy  v.  Bameey, 
114  U.  S.  15, 44,  in  discussing  this  subject,  said:  "The  counsel  for  the  appel- 
luts  in  argument  seem  to  question  the  constitutional  power  of  Congress  to 
pus  the  act  of  March  22,  1882,  so  far  as  it  abridges  the  rights  of  electors  in 
the  territory  under  previous  laws.    But  that  question  is,  we  think,  no  longer 
open  to  discnasion.    It  has  passed  beyond  the  stage  of  controversy  into  final 
pulgment    The  people  of  the  United  States,  as  sovereign  owners  of  the 
^^B^ional  territories,  have  supreme  power  over  them  and  their  inhabitants. 
la  the  exercise  of  tiiis  sovereign  dominion,  they  are  represented  by  the  gov- 
ernment of  the  United  States,  to  whom  all  the  powers  of  government  over 
that  subject  have  been  delegated,  subject  only  to  such  restrictions  as  are  ez« 
(^'Mwd  in  the  constitution,  or  are  necessarily  implied  in  its  terms,  or  in  the 
i'vposes  and  objects  of  the  power  itself;  for  it  may  well  be  admitted  in  re- 
ipect  to  this,  as  to  every  power  of  society  over  its  members,  that  it  is  not  abi 
solate  and  unlimited.    But  in  ordaining  government  for  the  territories,  and 
^  psople  who  inhabit  them,  all  the  discretion  which  belongs  to  legislative 
Wn  it  vested  in  Cougreas;  and  that  extends,  beyond  all  controversy,  te 
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datemuning  by  law,  from  tune  to  timay  the  form  of  the  local  govenune&t  in 
ft  particular  territory;  and  the  qualification  of  those  who  ahall  administer  it. 
It  rests  with  Congress  to  say  whether,  in  a  giyen  case,  any  of  the  people 
resident  in  the  territory  shall  partieipate  in  the  election  of  its  offieers  or  the 
making  of  its  laws;  and  it  may,  therefore,  take  from  them  any  ligiht  of 
soffirage  it  may  previonaly  have  conferred,  or  at  any  time  modify  or  ahrid|ge 
it,  as  it  may  deem  expedioit.  The  right  of  local  sdf -government^  as  known 
to  our  system  as  a  constitational  franchise,  belongs,  under  the  constitntioiiv 
to  the  states  and  to  the  people  thereof,  by  whom  that  constitntioa  was 
ordained,  and  to  whom  by  its  terms  all  power  not  conferred  by  it  upon  the 
government  of  the  United  States  was  expressly  reserved.  The  personal  aad 
civil  rights  of  the  inhabitants  of  the  territories  are  secnred  to  them,  as  to 
other  citizens,  by  the  principles  of  constitational  liberty  which  restrain  all 
the  agencies  of  government,  state  and  national;  their  political  rights  are 
francluses  which  they  hold  as  privileges  in  the  legislative  diseretioii  of  the 
Congress  of  the  United  States." 

EmcT  OF  Ineligibilitt  of  Candidats  Rbcetvino  HioHsar  Nuxbkk  ov 
Votes:  See  SkOe  v.  OUea,  6  Am.  Dec  149,  note  161-153^  where  this  sabjeet 
is  discossed;  OuUds  v.  New,  77  Id.  49. 

FoBFEiriTBB   OF  TlTLB  TO  OfTICS    BT  AOCEFTIirO    InOQKPATIBLS  QfVXCBl 

See  Stale  v.  Alien,  83  Am.  Dec  367,  note  ^J^-^TI,  where  thia  subject  is  dis- 
eossed. 
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Constitutional  Law — Missoimi  Constitution  Pkovidino  that  No  PntaoN 
shall  be  prosecuted  in  any  civil  or  criminal  proceeding  for  or  on  aooonnt 
of  any  act  done  or  executed  by  him  after  January  1,  1861,  by  virtue  of 
military  authority  vested  in  him  by  the  United  States  or  the  state,  to 
do  such  act,  or  in  pursuance  of  orders  received  by  him,  from  any  par^ 
vested  with  such  authority;  and  providing,  also,  that  this  provision  may 
be  pleaded  in  bar  to  any  action  heretofore  begun,  or  which  may  be  here- 
after instituted  against  any  person  for  doing  such  act,  is  not  in  violation 
of  the  federal  constitution,  and  though  retrospective  in  its  operation,  is 
not  a  bill  of  attainder,  —  does  not  divest  vested  rights,  nor  impair  the 
obligation  of  any  contract. 

Right  to  Recover  Damages  in  AcnoN  of  Fobgiblx  Ehtrt  and  detainer 
is  not  a  vested  right  in  property.  Such  right  may  be  taken  away  by  the 
state  at  will. 

FxDEBAL  CoNsrrrunoN  does  not  Prohibit  State  from  pamnTig  laws  of  a 
retrospective  nature  relating  to  civil  matters,  and  which  merely  take 
away  a  right  of  action,  or  only  divest  rights  vested  by  law  in  an  individ- 
ual, if  it  does  not  divest  vested  rights  in  property,  nor  impair  the  obli- 
gation of  a  contract. 

People  of  State  have  Power  to  Define  how  much  of  the  rights  and  lib- 
erty of  the  citizen  he  shall  be  required  to  surrender  for  the  public  good, 
and  the  only  limits  upon  this  power  are  the  prohibitions  oantained  in  the 
federal  constitution. 

Owner  must  Recover  of  Government,  and  not  from  Ofixosr,  the  value 
of  property  destroyed  or  taken  for  public  use  by  such  officer,  when  aetim 
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under  military  anthority  aad  ezpreaa  orders,  in  case  of  pressing  danger 
and  nigent  necessity. 

liXLiTAST  Otfioxr  Guabobd  WITH  Pabtioulab  Dutt  may  impress  private 
property  into  public  service,  and  the  government  is  bonnd  to  make  com- 
pensation The  officer  is  not  a  trespasser  when  an  urgent  necessity 
eadstSy  and  he  is  justified  in  acting  upon  the  information  of  others,  as 
well  as  his  own,  when  it  affords  a  reasonable  ground  of  belief  that  peril 
is  immediate,  or  necessity  urgent,  and  if  the  information  is  errone'>Q8  or 
nnfbunded,  still  he  is  not  a  trespasser.  It  is  for  the  jury  to  determine 
whether  such  emergency  existed  or  not. 

Missouri  GoNarrrrunoN  Prohibitiko  Prosxoutiox  ov  All  Oivn.  or  crimi- 
nal proceedings  for  acts  done  after  January  1, 1861,  by  virtue  of  military 
orders  or  authority,  is  not  unconstitutional.  Its  only  effect  is,  that 
when  such  authority  or  orders  are  shown  the  existence  of  the  emergency 
or  necessity  shall  be  deemed  to  be  conclusively  presumed  and  established 
by  the  judgment  of  the  officer.  It  changes  the  rule  of  evidence,  and 
makes  that  a  justification  «nd  defense,  which  would  not  have  been  such 
before  without  further  proof.  The  military  necessity  only  is  conclusively 
presumed,  while  the  question  whether  the  military  orders  or  authority 
existed  in  fact^  or  whether  the  acts  were  really  done  by  virtue  of  such 
authority,  or  were  the  acts  of  the  officer  in  his  private  capacity  or  an 
abuse  of  power,  or  perversion  of  orders  for  private  ends  or  malicious 
purposes,  is  left  for  the  jury  to  determine. 

Whsbb  Obioinal  Foroiblb  Entbt  and  Dbtainbr  can  be  justified,  a  de- 
mand in  writing  for  possession  and  a  refusal  is  necessary  to  sustain  an 
action  for  a  subsequent  unlawful  detainer. 

Rkfusal  to  Givb  Ihbtbuction  Which  Wobks  No  Fbejudicb  to  party's 
rights  is  not  error. 

It  IB  KOT  Ebbob  to  Rxfuss  to  Exoltjdx  fbom  Jubt  evidence  admitted 
without  objection  during  the  course  of  the  trial. 

The  opinion  states  the  facts. 

P.  L,  and  J.  P.  Hudgens^  and  Doniphan  and  Fields  for  the  ap- 
pellant. 

Jecko  and  Clover^  for  the  respondent. 

By  Court,  Holmes,  J.  This  was  an  action  of  forcible  entry 
and  detainer,  upon  a  complaint  made  before  a  justice  of  the 
peace  under  the  statute.  The  case  comes  here  by  appeal  from 
the  St.  Louis  circuit  court.  The  proceedings  were  commenced 
in  September,  1863.  After  several  trials  before  the  justice, 
and  a  recovery,  at  last,  of  some  seven  thousand  dollars  dam- 
ages, an  appeal  was  taken  to  the  circuit  court,  where  it  was 
tried  again  in  May,  1866,  after  the  passage  of  the  ordinance 
of  1865  relating  to  such  stdts,  which  had  been  pleaded  in  bar, 
and  a  verdict  and  judgment  were  rendered  for  the  defendant 
The  questions  for  consideration  here  arise  mainly  upon  the 
instmotions  which  were  given  or  refused  by  the  court  below. 
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Divested  of  all  extraneous  irrelevant  matters,  the  substance 
of  the  case  made  on  the  facts  may  be  stated  as  follows: — 

Some  time  in  the  first  half  of  June,  1861,  during  the  first 
uprising  of  rebellion  in  Missouri,  and  in  a  time  of  civil  com- 
motion, great  peril,  and  actual  war,  while  General  Lyon  had 
command  at  the  arsenal  and  post  of  St.  Louis,  a  regiment  of 
home  guards  under  Colonel  Stifel  (the  defendant  here),  by 
order  of  the  commanding  officer  of  the  post,  occupied  a  cer- 
tain brewery  building  in  the  tenth  ward  of  the  city  as  their 
camp  and  headquarters,  and  as  a  position  for  the  defense  of 
the  city  and  the  protection  of  the  community  against  insur- 
rectionary violence.  This  brewery  belonged  to  the  defendant. 
A  two-story  building  on  the  adjoining  lot,  belonging  to  the 
plaintiff,  had  twice  taken  fire  and  was  partly  burned,  and  be- 
ing rendered  untenantable,  was  vacated  by  the  plaintifi^,  who 
left  the  premises  under  the  charge  of  an  agent  residing  in  the 
neighborhood.  Nobody  was  in  the  actual  occupation  of  the 
premises.  Upon  a  suggestion  made  by  the  defendant,  as 
colonel  in  command,  to  the  commanding  officer  at  the  arse- 
nal, his  adjutant  was  sent  to  examine  the  premises,  with  a 
view  of  putting  the  position  in  a  state  of  military  defense  (as 
the  adjutant  himself  states)  and  to  report  their  condition. 
Upon  the  report  of  this  officer,  a  .positive  verbal  order  was 
given  to  him  by  the  general  in  command  to  examine  the 
place  again,  in  company  with  the  general  officer  commanding 
that  immediate  district,  and  with  his  approval,  to  have  these 
burnt  ruins  pulled  down  and  removed,  and  to  have  all  the 
grounds  adjoining  the  building  smoothed  ofi*  for  a  parade- 
ground  and  other  military  uses.  After  consulting  fully  with 
the  general,  and  other  regimental  commanders,  as  to  what 
was  necessary  to  be  done  (as  he  says)  with  reference  to  put- 
ting all  the  posts  in  a  state  of  military  defense,  the  order  was 
given  to  the  defendant,  under  which,  as  expressly  directed,  he 
seized  the  premises  for  public  use,  and  proceeded  to  remove 
the  ruins  and  clear  the  ground.  The  premises  were  occupied 
by  this  regiment  for  some  time,  but  were  evacuated  by  the 
military  forces  before  the  first  day  of  January,  1862,  and  were 
not,  after  that  date,  claimed  or  occupied  by  the  defendant, 
though  the  inclosure  erected  by  the  military  authorities  still 
remained  there. 

The  plaintiff  ofiered  some  evidence  tending  to  show  that 
the  defendant  owned  the  brewery,  and  had  some  time  pre- 
viously purchased  the  reversion  of  the  plaintiff's  lease  of  thiib 


March,  1867.]  Drehman  t;.  Stifel.  271 

lot,  had  refused  to  accept  rent  from  the  plaintiff,  and  had 
desired  to  purchase  his  lease.  This  evidence  was  properly 
excluded  as  irrelevant  and  immaterial.  It  had  no  direct 
bearing  upon  the  issue,  and  could  only  tend  to  mislead  the 
jury.  Some  slight  circumstances  having  a  like  tendency  were 
stated  by  some  of  the  witnesses  for  the  plaintiff,  upon  which 
his  counsel  have  endeavored  to  construct  a  theory  respecting 
the  conduct  and  motives  of  the  defendant,  which,  so  far  as 
we  are  able  to  discover  from  anything  contained  in  the  record, 
would  seem  to  be  in  great  part  imaginary,  or  wholly  un- 
founded, and  not  at  all  warranted  by  the  evidence  produced, 
to  the  effect  that  the  military  order  was  procured  by  the  de- 
fendant for  a  malicious  or  selfish  purpose,  and  was  a  mere 
cover  for  his  own  private  ends;  and  that  the  acts  done  were 
not  done  by  virtue  of  any  lawful  military  authority,  nor  upon 
any  immediate  and  pressing  danger,  or  upon  any  urgent  ne- 
oessity  for  taking  private  property  for  public  use;  but  were 
an  arbitrary  abuse  of  military  power,  and  in  fact,  a  lawless 
invasion  of  private  property  for  individual  purposes,  without 
any  military  authority  whatever.  The  plaintiff  appears  to 
have  proceeded  on  the  assumption  that  the  home  guards  were 
an  unauthorized  military  force,  and  that  the  acts  of  these 
officers  were  to  be  regarded  as  trespasses  and  forcible  entries; 
and  that  the  personal  relations  and  individual  transactions  of 
these  parties  were  admissible  in  evidence  on  the  issues  in  the 
case.  It  is  not  apparent  how  the  justification  of  a  military 
officer  for  acting  in  obedience  to  positive  orders  can  in  any 
manner  depend  upon  his  private  relations  with  the  parties 
whose  property  happens  to  be  taken  for  public  use.  We  deem 
it  unnecessary  to  dwell  upon  this  part  of  the  case.  It  is  not 
otherwise  important  than  in  reference  to  the  instructions.  We 
are  not  well  satisfied  that  there  was  any  competent  evidence 
before  the  jury  which  could  have  warranted  them  in  finding 
the  fact  according  to  the  theory  supposed;  but  the  instruc- 
iioTiB  will  be  considerd  on  the  supposition  that  there  was  some 
evidence  tending  that  way. 

The  principal  instruction  refused  for  the  plaintiff  proceeds 
upon  the  law,  as  it  was  laid  down  in  Harmony  v.  Mitchell^  13 
How.  115,  that  the  existence  of  some  pressing  danger  or  urgent 
military  necessity  was  a  question  of  fact  for  the  jury  to  deter- 
mine. 

The  defendant's  instructions,  which  were  given,  appear  t» 
have  been  framed  with  reference  to  the  ordinance  passed  in 
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convention  on  the  17th  of  March,  1865,  and  subeeqnently  in- 
<)orporated  into  the  constitution  of  the  state:  Const.,  art.  11, 
sec.  34.  It  reads  as  follows:  ''No  person  shall  be  prosecuted 
in  any  civil  action  or  criminal  proceeding  for  or  on  account 
of  any  act  by  him  done,  performed,'  or  executed,  after  the  first 
day  of  January,  1861,  by  virtue  of  military  authority  vested  in 
him  by  the  government  of  the  United  States,  or  that  of  this 
state,  to  do  such  act,  or  in  pursuance  of  orders  received  by  him 
from  any  person  vested  with  such  authority;  and  if  any  action 
or  proceeding  shall  have  heretofore  been  or  shall  be  hereafter 
instituted  against  any  person  for  the  doing  of  any  such  act, 
the  defendant  may  plead  this  section  in  bar  thereof." 

The  purport  of  these  instructions  was,  that  nothing  was  to 
be  left  to  the  jury  to  find  but  the  fact  whether  or  not  the  acts 
of  forcible  entry  and  detainer  complained  of  were  done  after 
the  first  day  of  January,  1861,  and  by  virtue  of  military  au- 
thority vested  in  the  defendant,  or  in  pursuance  of  an  order 
received  by  him  from  a  person  vested  with  such  authority 
under  the  government  of  the  United  States;  that  it  was  im- 
material in  such  case  at  whose  instance  or  under  what  cir- 
cumstances of  military  necessity  the  order  was  issued;  and 
that  if  the  acts  were  done  by  virtue  of  such  military  authority, 
or  in  obedience  to  such  orders,  it  made  no  difierence  whether 
or  not  an  urgent  or  pressing  military  necessity  were  otherwise 
proved, — in  short,  that  the  existence  of  a  military  necessity  in 
such  cases  was  not  a  matter  of  fact  for  the  jury  to  determine, 
but  a  matter  of  law  for  the  court  under  this  ordinance,  and 
upon  the  evidence  adduced. 

So  far  as  this  ordinance  afiects  the  plaintiff's  case,  it  may 
be  conceded  that  it  operates  to  make  such  military  orders  and 
authority  a  complete  justification  for  the  acts  done  by  the  de- 
fendant in  pursuance  thereof,  and  to  take  away  from  the  jury 
all  consideration  of  the  question  whether  there  existed,  in  fact, 
any  immediate  and  pressing  military  necessity  for  the  issuing 
of  such  orders,  and  that  it  so  far  deprives  the  plaintiff  of  any 
right  to  recover  damages  from  the  defendant  for  acts  done  by 
virtue  of  such  military  authority,  or  in  obedience  to  such 
orders;  but  the  questions  whether  such  military  authority  or 
orders  existed  in  fact,  or  whether  the  acts  complained  of  were 
actually  done  by  virtue  of  such  authority  or  orders,  or  whether 
they  were  done  maliciously  or  for  private  and  selfish  ends, 
using  the  authority  or  orders  as  a  mere  pretense  or  cover,  or 
were  an  arbitrary  abuse  or  a  willful  misuse  of  power  for  other 
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purpoBeB  than  those  oontemplsted  by  such  authority  or  orders, 
may  still  be  a  matter  of  fact  for  a  jury  to  determme,  under 
the  ordinance. 

So  far  as  the  ordinance  operates  retroactively  upon  the 
plaintiff's  case,  it  may  be  said  to  deprive  him  of  his  right  to 
recover,  but  it  does  not  take  away  nor  infringe  any  vested 
right  of  property.  A  right  to  recover  damages  in  an  action  of 
forcible  entry  and  detainer  is  not  a  vested  right  of  property. 

The  federal  constitution  does  not  prohibit  a  state  from  pass- 
ing retrospective  ordinances  of  a  civil  nature,  which  merely 
take  away  a  right  of  action,  or  only  divest  rights  vested  by  law 
in  an  individual,  if  it  does  not  impair  the  obh'gation  of  a  con- 
tract, nor  divest  settled  rights  of  property.  The  ordinance  is 
not,  therefore,  in  this  respect  unconstitutional:  Colder  v.  jStitt, 
3  Dall.  386;  2  Story  on  Constitution,  sec.  1398;  Smith  on  Con- 
stitutional Law,  sees.  266,  267,  378.  That  is  a  bill  of  attainder, 
as  contended,  there  cannot  be  any  rational  pretense.  There 
is  nothing  in  it  that  relates  to  proceedings  of  a  criminal  nature 
in  the  sense  of  a  bill  of  attainder,  nor  does  it  confiscate  private 
property,  nor  punish  anybody.  It  is  rather  an  act  of  indem- 
nity, oblivion,  and  pardon:  of  indemnity,  in  so  far  as  it  makes 
military  orders  and  authority  a  justification  for  acts  done  by 
virtue  thereof;  of  oblivion  and  pardon,  in  so  far  as  it  prohibits 
criminal  prosecutions  for  acts  done  by  such  authority.  It  is 
not  necessarily  inconsistent  with  anything  contained  in  the 
bill  of  rights  in  the  same  constitution.  The  legislature,  only, 
is  prohibited  from  passing  retrospective  laws:  Const.,  art.  1, 
sec.  28;  this  is  an  ordinance  of  the  people  in  their  sovereign 
capacity,  founding  a  civil  government.  They  had  the  power 
to  define  how  much  of  the  rights  and  liberty  of  the  citizen  he 
should  be  required  to  surrender  for  the  public  good,  and  there 
was  no  other  limit  of  positive  law  upon  this  power  but  the 
prohibitions  of  the  federal  constitution,  which  do  not  reach  this 
case.  If  this  ordinance  be  deemed  an  unwise  abridgment  of 
the  rights  and  liberties  of  the  citizen,  or  whenever  it  shall  be 
thought  to  operate  oppressively  or  unjustly,  the  remedy  lies 
with  the  people  in  the  power  of  amendment.  We  have  only 
to  declare  the  law  as  we  find  it. 

There  is  no  evidence  of  any  actual  appropriation  of  the 
plaintiff's  property  beyond  the  military  occupation  of  the 
premises  and  the  waste  committed  in  clearing  the  ground  for 
the  use  of  camps  and  quarters.  When  the  military  occupation 
ceased,  there  was  nothing  to  prevent  the  plaintiff  from  retaking 
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possession;  or  if  any  private  individual  retained  the  possession, 
he  had  his  action  of  unlawful  detainer  on  demand,  made  in 
fmting  under  the  statute,  or  his  action  of  ejectment  to  recover 
the  possession.  His  right  of  property  in  the  lease  was  not  taken 
away.  The  military  possession  for  the  public  use  was  merely 
temporary.  For  this  use  of  his  lot,  as  well  as  for  the  value  of  the 
property  destroyed,  he  was  entitled  to  look  to  the  government 
for  compensation.  He  seems  to  have  preferred  to  consider  the 
whole  proceeding  as  an  individual  trespass,  a  forcible  entry 
and  detainer  by  a  private  person,  and  an  unlawful  appropria- 
tion of  the  property  in  his  individual  capacity  and  for  his  own 
purposes,  and  wholly  to  ignore  the  military  authorities.  It  is 
not  a.  little  remarkable  that  he  should  neglect  to  make  an 
effort  to  regain  the  possession  when  the  military  forces  evacu- 
ated the  premises,  but  should  resort  to  this  form  of  action 
against  the  defendant  nearly  two  years  after  that  event.  He 
is  now  seeking  to  recover,  by  way  of  damage,  double  the 
amount  to  be  assessed  as  damages  for  the  forcible  entry  and 
detainer,  for  the  value  of  the  property  wasted,  and  for  all  rents 
and  profits  up  to  the  finding  of  a  verdict,  under  a  statute  which 
was  made  for  the  protection  of  the  citizen  against  forcible  in- 
vasion of  private  property  by  an  individual,  acting  altogether 
without  any  authority  of  law. 

Now,  it  would  seem  to  be  reasonable  that  in  order  to  make 
this  statute  applicable  to  a  military  officer  acting  under  ex- 
press orders  from  the  highest  military  authorities  in  time  of 
civil  war,  and  under  circumstances  of  great  public  peril,  in 
the  midst  of  a  treasonable  insurrection,  when  speedy  action 
and  the  utmost  energy  were  required,  the  clearest  proofs  of  the 
want  of  lawful  authority,  of  an  arbitrary  abuse  of  power,  and 
a  plain  perversion  of  military  orders  to  malicious  purposes  or 
selfish  private  ends  ought  to  be  demanded.  Even  if  this  were 
a  case  in  which  the  existence  of  pressing  danger  or  urgent 
necessity  were  to  be  submitted  to  a  jury  as  a  matter  of  fact, 
where  the  officer  produces  unequivocal  evidence  of  both  mili- 
tary authority  and  express  orders  for  what  was  done  in  jus- 
tification of  his  acts,  something  like  direct  and  positive 
evidence  to  the  contrary  ought  to  be  expected.  It  may  be  that 
the  plaintiff  was  not  aware  of  any  urgent  necessity.  A  saga- 
cious military  commander  is  apt  to  see  necessities  that  are  not 
apparent  to  everybody.  It  is  probable  that  there  were  a  great 
many  who  saw  no  military  necessity  for  the  capture  of  Oamp 
Jackson,  but  a  short  time  before  this  transaction,  until  long 
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after  it  was  taken.  The  mere  fact  that  personal  relations  of 
no  very  friendly  character  existed  between  these  parties,  or 
that  the  defendant  was  personally  interested  in  this  property, 
while  it  may  tend  to  explain  the  course  taken  by  the  plaintiff, 
furnishes  no  satisfactory  evidence  of  an  abuse  of  power  for 
private  ends;  nor  was  there  any  evidence  tending  to  show 
that  no  such  military  exigencies  existed,  or  that  these  prem- 
ises were  not  needed  for  the  public  use.  On  the  other  hand, 
there  was  direct  and  positive  evidence  that  two  military  offi- 
cers, besides  the  defendant,  on  personal  inspection  of  the  posi- 
tion, made  report  of  the  military  necessity  of  what  was  ordered 
to  be  done.  Not  only  the  existence  of  military  orders,  but  the 
existence  of  the  military  necessity  which  justified  them,  was 
distinctly  proved. 

There  is  a  wide  difference  between  this  case  and  those 
which  have  been  cited  on  behalf  of  the  plaintiff.  Where  a 
naval  commander  under  tbe  orders  of  the  admiral  had  pulled 
down  the  houses  of  some  sutlers  who  sold  liquors  to  the  sail- 
ors, on  the  coast  of  Nova  Scotia,  he  was  held  liable  to  an 
action  for  damages,  because  there  was  not  the  slightest  pre- 
tense of  tiny  military  necessity,  nor  was  the  act  within  the 
scope  of  military  authority:  MoBiyn  v.  Fabrigas^  1  Cowp.  180. 

In  Mitchell  v.  Harmony,  13  How.  115,  there  was  no  pressing 
danger  from  the  enemy,  nor  any  occasion  whatever  for  taking 
the  private  property  for  public  use,  but  it  seems  to  have  been 
seized  because  it  was  thought  it  might  contribute  to  insure  the 
success  of  a  distant  expedition  on  which  the  officer  was  about 
to  march.  The  jury  had  found  the  fact  to  be  so,  and  the 
court  held  this  was  a  question  of  fact  for  the  jury  to  deter- 
mine. The  orders  were  proved,  but  the  evidence  showed  that 
neither  the  orders  nor  the  act  were  justified  under  military 
authority  in  that  state  of  the  case. 

This  verdict  might  stand  upon  the  law  as  laid  down  in  that 
case,  if  it  had  been  found  under  instructions  to  the  same  effect. 
It  recognized  the  law  to  be  that  a  mihtary  officer  charged  with 
a  particular  duty  might  impress  private  property  into  the  pub- 
lic service,  or  take  it  for  the  public  use,  and  that  the  govern- 
ment would  be  bound  to  make  compensation ;  but  that  the  officer 
should  not  be  regarded  as  a  trespasser  when  an  urgent  neces- 
sity was  shown  to  exist,  and  that  he  would  be  justified  in 
acting  upon  the  information  of  others,  as  well  as  his  own  ob- 
servation, affording  a  reasonable  ground  of  belief  that  the  peri] 
was  immediate  or  the  necessity  urgent,  though  it  should  turn 


276  Dbehman  v.  Stuvl.  [Miaaoiiri, 

out  to  have  been  erroneouB  or  unfounded,  and  that  he  would 
not  be  a  treepasser;  but  it  was  also  held  to  be  a  matter  of 
&ct  for  the  jury  to  determine  whether  such  emergency  ex<^ 
isted  or  not. 

Now,  the  only  effect  that  need  be  giyen  to  the  ordinance,  in 
order  to  make  it  cover  this  case,  and  justify  the  instructions 
which  were  given  for  the  defendant,  is  this:  that  when  the 
military  authority  and  orders  are  made  to  appear,  the  exist- 
ence of  the  emergency  or  military  necessity  shall  be  deemed 
to  be  conclusively  proved  and  established  by  the  judgment  of 
the  oflScer,  and  shall  be  presumed  as  a  matter  of  law.  It 
operates  so  far  to  change  the  rules  of  evidence.  It  makes  that 
a  justification  and  a  defense  which  would  not  have  been  such 
before  without  further  proof.  In  this  it  is  not  unlike  those 
statutes  which  make  certain  facts  proven  to  have  the  effect  to 
raise  a  conclusive  presumption  of  negligence  or  liability.  The 
military  necessity  only  is  thus  conclusively  presumed,  but 
the  question  whether  the  military  authority  or  orders  existed 
in  fact,  or  whether  the  acts  complained  of  were  really  done  by 
virtue  of  such  authority,  or  were  the  acts  of  the  individual  in 
his  private  capacity,  or  were  an  abuse  of  power  or  a  perversion 
or  orders  for  private  ends  or  malicious  purposes,  would  be  still 
open  for  determination  by  the  jury.  The  evidence  thus  far 
makes  a  change  in  the  law  as  it  stood  before,  but  we  do  not 
think  it  is  for  this  reason  unconstitutional. 

The  first  three  instructions  which  were  given  for  the  de- 
fendant left  to  the  jury  to  say  whether  these  officers  had  mili- 
tary authority  under  the  Upited  States,  and  whether  the  acts 
of  the  defendant  in  the  premises  were  done  in  pursuance  of 
orders  issued  by  such  authority.  They  took  away  from  the 
jury  the  consideration  of  the  military  necessity,  and  nothing 
more.  We  think  the  instructions  were  correct,  and  that  the 
verdict  was  fully  justified  by  the  evidence. 

The  fourth  instruction  for  the  defendant  proceeded  upon 
the  ground  that  a  detention  of  the  premises  by  the  defendant, 
as  a  private  individual,  after  the  military  evacuation,  would 
be  an  unlawful  detainer  only,  and  would  not  sustain  an  action 
for  a  forcible  entry  and  detainer.  In  such  case  a  demand 
in  writing  for  the  possession  and  a  refusal  would  be  necessary 
to  give  a  cause  of  action  under  the  statute.  Such  detainer 
would  only  amount  to  a  disseisin:  Spalding  v.  MayhaUj  27 
Mo.  377;  Rev.  Code,  1855,  p.  787,  seo.  8.  We  see  no  materia] 
objection  to  the  instruction. 
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The  fourth  and  fifth  instructions,  which  were  refused  for  the 
pl&iatiff,  are  sufficiently  disposed  of  by  what  has  been  said 
above. 

The  sixth  instruction  was  rightly  enough  refused,  for  the 
reason  that  the  military  authority  was  amply  proved,  and  there 
was  no  evidence  to  the  contrary,  and  though  it  might  have 
been  given,  its  refusal  could  do  no  prejudice  to  the  rights  of 
the  plaintiff.  The  same  question  of  fact  was  submitted  to  the 
jury  in  the  instructions  which  were  given.  There  was  no  er- 
ror in  this  of  which  the  plaintiff  can  complain. 

As  to  the  plaintiff's  seventh  instruction,  it  may  be  observed 
that  no  objection  was  taken  in  the  course  of  the  trial  to  the 
admissibility  of  the  evidence  that  was  produced  by  the  de- 
fendant to  prove  the  military  authority  and  the  orders,  and 
being  once  admitted  without  objection,  even  if  any  valid  ob- 
jection could  have  been  taken,  the  court  very  properly  refused 
to  exclude  it  from  the  jury  by  an  instruction  at  the  close  of 
the  case. 

The  eighth  instruction  refused  needs  no  further  considera- 
tion. There  was  no  possible  ground  on  which  the  ordinance 
could  be  called  a  bill  of  attainder. 

There  being  no  error  that  can  entitle  the  plaintiff  to  a  re- 
versal, the  judgment  will  be  affirmed. 

The  other  judges  concurred. 


Thb  principal  gasb  was  appealed  to  the  supreme  ootut  of  the  United^ 
States,  and  the  dedsion  of  the  state  court  there  affirmed:  Drtkman  ▼.  SUfel^. 
8  WaU.  606. 

That  Portion  op  Missouri  Constitution  under  consideration  in  the  prin*^ 
cipal  case  is  a  complete  bar  to  an  action  against  any  person  acting  under  mil* 
itary  authority  vested  in  him  by  the  state  or  the  United  States,  on  account 
of  any  act  done  by  him  by  virtue  of  such  authority:  Smith  ▼.  OwerUf  42  Mo. 
611;  WiUiaamon  ▼.  RuastU,  49  Id.  187;  State  v.  Cfatsiodler,  49  Id.  23;  CharU* 
T.  Dick,  1  DilL  14,  aU  citing  the  principal  case. 

Statb  mat  Change  Rshedy  and  prescribe  rules  of  evidence:  Hope  MvL 
/m.  Co.  v.  Fbjnn,  90  Am.  Dec.  438,  and  note  441. 

Opticers  and  Soldiers  may  Justipt  and  are  not  liable  for  acts  done  under 
orders  or  superior  military  authority:  RiggB  v.  State^  91  Am.  Dec.  272,  and 
note  276. 

Oppicer  mat  Justipt  Taking  Private  Property  for  public  nse  in  csm 
of  urgent  necessity:  Jones  v.  ComnwnweRUk,  89  Am.  Deo.  605;  Fanner  v. 
Ltwie,  89  Id.  610,  and  notes  to  these  cases. 

Government,  and  not  Opticer,  is  Responsible  for  property  destroyed  ot 
taken  for  public  use  by  virtue  of  military  authority:  WUlianu  v.  TTtdbers/iom^ 
44  Mo.  486,  citing  the  principal  case. 
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Action  ov  Fobocble  Entbt  and  Dktaineb  ia  for  the  proteotioii  of  penoni 
agaiiiBt  the  forcible  invasion  of  private  property  by  parties  acting  withoat 
anthority  of  law,  but  an  executive  officer  ia  not  liable  to  raeh  actioii  for  aoto 
done  by  him  in  ishe  lawful  diacharge  of  hia  lawful  dntiea:  Lmkr.  ffarriHffkm, 
23  Ma  App.  431,  citing  the  principal  caae. 

Bjefdbal  to  Givs  iNSKEUonoNs  WmcH  Work  No  PBuiXDiaB  ia  not  eixor: 
OuHn*s  Adm*r  v.  Todd^  64  Am.  Dec  231,  and  note;  Pamroff  v.  Paarmlee,  74 
Id.  328. 


Stewabt  V.  Stbingbb. 

141  Miaaovni,  400.] 

AfTiR  Appeal  is  Pratxd  ior  and  Allowed,  the  ooort  below  has  ceased 
to  have  any  joriadiction  over  the  record.  It  cannot  be  altered  or  changed 
by  either  party,  and  an  entry  cannot  be  filed  nune  pro  tmte,  or  any  addi- 
tion made  to  it. 

Whxn  Return  op  Shsripp  to  Pbooess  is  Reouiab  on  rre  Faxm,  it  is  con* 
clnaive  upon  the  partiea  to  the  anit  aa  to  the  facta  therein  redted,  and 
the  remedy  of  the  party  injured  ia  an  action  againat  the  aheriff  for  a  falae 
return. 

Where  Statute  Provides  por  Construotiye  Service  op  Writ  upon 
each  defendant  aeparately,  either  by  personal  aervice  or  by  leaving  a 
copy  at  hia  usual  place  of  abode,  the  terma  and  conditiona  of  such  ser* 
vice  must  be  complied  with.  Service  cannot  be  mads  by  leaving  one 
writ  for  two  def endanta. 

Thb  opinion  states  the  facts. 

Alexander^  for  the  appellants. 

Lewis  and  Bruere,  for  the  respondents. 

By  Court,  Wagner,  J.  This  appeal  is  prosecuted  from  a 
judgment  of  the  St.  Charles  circuit  court  overruling  a  motion 
to  set  aside  a  prior  judgment  rendered  therein.  It  appears 
from  the  record  that  at  the  March  term,  1862,  of  the  said  court 
the  plaintiffs  recovered  judgment  on  a  promissory  note  against 
the  defendants  William  Stringer,  Elizabeth  Stringer,  and 
Joseph  W.  Ruenzi.  There  was  no  appearance  to  the  action 
on  the  part  of  the  defendants,  and  judgment  was  taken  by 
default.  At  the  November  term,  1865,  of  the  court,  upon  due 
notice  given  to  the  plaintiffs,  Ruenzi  presented  his  motion  to 
set  aside  the  judgment,  and  assigned  for  reasons  that  the 
judgment  was  rendered  on  a  note  executed  before  he  had  ar- 
rived at  the  age  of  maturity,  and  while  he  was  yet  a  minor, 
and  that  the  suit  was  brought  before  he  was  twenty-one  years 
old;  that  the  return  on  the  writ  in  said  cause  showed  service 
on  him  by  delivering  a  copy  to  a  white  member  of  his  fSamily 
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at  his  place  of  abode,  when  in  fact  he  had  no  family,  and  at 
the  time  of  the  so-called  service  he  was  not  a  resident  of 
St.  Charles  County,  and  had  no  information,  knowledge,  or 
notice  of  the  said  suit  or  judgment  until  within  a  few  weeks 
past,  and  never  answered  or  appealed  in  said  cause. 

Subsequent  to  the  taking  of  the  appeal  in  this  case,  the 
sheriff  appeared  in  the  circuit  court  and  amended  his  return, 
making  it  conform  to  the  fact  set  out  in  the  motion,  that  Ru- 
enzi  was  not  found  in  St.  Charles  County,  and  we  are  now 
asked  to  permit  a  transcript  of  this  amended  return  to  be 
used  and  taken  as  a  part  of  the  record  in  this  court.  This  we 
cannot  do.  After  an  appeal  is  prayed  for  and  allowed,  the 
record  cannot  be  changed  or  altered  by  either  party;  an  entry 
cannot  be  filed  nunc  pro  tunc ^  and  no  addition  can  be  made  to 
it.  The  court  below  has  ceased  to  have  any  jurisdiction  over 
it:  Ladd  v.  Couzins^  35  Mo.  513: 

The  only  question  deemed  material  in  the  case  is  as  to  the 
sufficiency  of  the  sheriff's  return.  The  courts  of  some  of  the 
states  have  held  that  a  sheriff's  return  is  merely  prima  facie 
evidence  of  the  facts  therein  stated;  but  the  law  is  firmly 
settled  in  this  state  that  a  defendant  cannot  controvert  the 
truth  of  sheriff's  return.  If  the  return  of  a  sheriff  to  process 
is  regular  on  its  face,  it  is  conclusive  upon  the  parties  to  the 
suit,  and  the  remedy  for  the  party  injured  is  an  action  against 
the  sheriff  for  a  false  return:  Hallowell  v.  Paige j  24  Mo.  590; 
Delinger  v.  Higgins,  26  Id.  180. 

The  return  here  is  as  follows:  '*  Executed  the  within  writ 
and  petition  on  the  within-named  defendant  William  Stringer, 
by  delivering  to  him  a  true  copy  of  the  within  writ  and  peti« 
tion;  and  also  did,  on  the  same  day  and  at  the  same  time, 
leave  a  copy  of  the  writ  for  Elizabeth  Stringer  and  Joseph 
Ruenzi,  at  their  place  of  abode,  with  a  free  white  person,  a 
member  of  the  family;  of  the  two  other  within-named  defend- 
ants, a  free  white  person  over  the  age  of  fifteen  years  old,  in 
St.  Charles  County,  Missouri,  on  the  thirteenth  day  of  Febru- 
ary, 1862.    Charles  B.  Branham,  sheriff." 

The  revised  statute  of  1855  (Rev.  Code,  p.  1223,  sec.  7)  pro- 
vides that  service  may  be  made,  where  there  are  several  de- 
fendants, by  delivering  to  the  defendant  who  shall  be  first 
summoned  a  copy  of  the  petition  and  writ,  and  to  such  as 
shall  be  subsequently  summoned  a  copy  of  the  writ;  or  by 
leaving  such  copy  at  the  usual  place  of  abode  of  the  defendant, 
with  some  white  person  of  his  family  over  the  age  of  fifteen 
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years.  The  service  and  return  Were  both  plainly  irregular 
and  defective.  The  writ  purports  to  have  been  delivered,  ac- 
cording to  the  return,  to  one  person,  a  white  member  of  the 
family  of  both  defendants  at  one  and  the  same  time. 

Now,  a  person  cannot  be  a  member  of  two  families  at  the 
same  time,  and  it  appears  that  but  one  writ  was  left  for  the 
two  defendants,  when  the  statute  contemplates  that  a  separate 
writ  should  be  left  for  each  of  the  defendants  last  served. 

When  the  statute  provides  for  constructive  service,  the 
terms  and  conditions  of  such  service  must  be  complied  with. 
Such  being  the  fact,  and  there  being  nothing  to  show  that 
Ruenzi  was  ever  served  with  process,  and  having  had  no  day 
in  court,  we  think  his  motion  should  have  been  entertained. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Holmes,  J.,  concurred. 
Fagg,  J.,  absent. 

TriaIi  Comr  hat  Amkmd  Rbodbd  after  appeal  taken,  for  tiie  appeal 
only  depriTes  it  of  jurisdiction  of  the  case,  but  not  of  the  record:  Bxcknoffe 
Nat.  Bank  v.  Aliens  68  Mo.  476,  citing  with  disi^proval  the  principal  case. 

Shsbiff'r  Return  is  Ck)NCLusnrE  as  to  facts  therein  set  forth  upon  the 
parties  to  that  action:  Knowles  v.  Lord,  34  Am.  Dec.  625,  and  note  590;  7^^ 
man  ▼.  Davia,  73  Id.  786,  and  note  789;  PhiUipa  v.  Elwell,  84  Id.  373;  Decker 
▼•  Armstrong,  87  Mo.  319;  except  in  an  action  against  the  sheriff  for  a  false 
return:  Heath  v.  Missouri  etc,  R'y  Co,,  83  Id.  623;  both  of  the  latter  cite  the 
principal  case. 

Statuts  must  bb  Substamtiallt  Followbd  in  serving  process:  Bemsfm  ▼. 
Smith,  66  Am.  Dec.  285,  note  289. 

CoNSTRUonvB  Service  ov  Process  under  statute,  what  amounts  to:  Wsds 
T.  Jones,  61  Am.  Dec.  584;  Sturgia  v.  Faff,  79  Id.  440,  and  note  443;  note  to 
FUnt  B.  8,  Co.  v.  Foster,  48  Id.  273.  Service  is  insufficient  when  it  fails  to 
ahow  that  it  was  left  at  the  usual  phice  of  abode  of  the  party,  and  it  is  shown 
that  at  the  time  he  was  a  non-resident  of  the  state:  Alien  v.  Singer  Mfg.  Co., 
72  Mo.  329,  citing  the  principal  case. 

CoNSTRUcnvB  Service  of  Process  is  Strictly  Construbd,  and  ererj- 
thing  is  inferred  against  the  officer's  return,  which  its  departure  from  the 
statute  will  warrant:  Madison  Co,  Bank  v.  Swman,  79  Mo.  631,  cttmg  the 
principal  case. 

Attbr  Judomxnt  akd  Appeal  is  Takkn,  the  cause  is  treated  as  pending 
in  appellate  court.  Such  judgment  will  not  support  a  plea  of  res  adjudkata,' 
Ketehum  v.  Thatcher,  12  Mo.  App.  189,  citing  the  principal  case. 

Thb  principal  case  is  approved  as  to  the  insufficiency  of  the  serrice  of 
process  where  one  copy  only  is  left  for  two  def endants,  in  Stewart  ▼.  Btrtss^^ 
46  Mo.  Hi. 
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Powers  v.  Kubokhopp. 

[41  MuaovBi.  42&.J 

Wbbki  Avbwxb  Cqvtainb  No  CoimTEBGi.AiM  KOB  ScT-on;  no  repliim* 
tum  ia  necessary  ander  the  Miasonri  practice  act  of  1865. 

busm's  Sals  undsb  Powxb  Contained  in  Trust  Dno  ahonld  be 
made  with  preciaion  to  render  it  valid.  The  notice  of  sale  should  con- 
tain sndi  facts  as  would  reasonably  apprise  the  public  of  the  place, 
time,  and  terms  of  sale,  and  the  property  to  be  sold.  Bnt  mere  omis- 
mooB  and  inaccuracies  in  these  respects,  not  calculated  to  nuslead,  and 
working  no  prejudice,  will  not  be  regarded.  Therefore,  where  the  deed 
empowers  the  trustee  to  sell  at  public  auction  at  the  court-house  in  a  cer- 
tain town  and  county,  and  the  notice  states  that  the  sale  will  be  for 
cash,  at  the  court-house  door  in  such  town,  but  without  naming  the 
county,,  or  stating  that  it  will  be  at  public  auction,  the  notice  is  sufficient 
until  it  is  shown  that  injury  results  therefirom. 

Sam  AND  TiTLBS  Founded  on  Powebs  ov  Sale  contained  in  trust  deeds 
should  not  be  avoided  for  slight  reasons.  But  where  the  power  has  not 
been  executed  in  accordance  with  essential  conditions,  the  sale  and  deed 
will  be  held  to  be  utterly  void,  at  law  and  in  equity. 

ImooERT  PuBCHAfiER  AT  Tbvstee's  Sale  Under  trust  deed,  without  notiee^ 
will  not  be  affected  by  a  previous  arrangement  or  agreement  besween 
the  debtor  and  creditor. 

The  opinion  contains  the  facts. 
Oreenj  for  the  plainti£P  in  error. 
ThomaSj  for  the  defendant  in  error. 

By  Court,  Wagner,  J.  The  objection  urged  by  the  plaintiff 
in  error,  that  judgment  should  have  been  rendered  itx  his 
favor  because  there  was  no  replication  to  his  answer  in  the 
court,  cannot  be  sustained.  The  proceeding  was  commenced 
under  the  practice  act  of  1855,  and  must  be  conducted  in  ac- 
cordance with  its  provisions;  and  as  the  answer  contained  no 
counterclaim  or  set-off,  no  replication  was  necessary  under 
that  act. 

The  next  point,  and  the  principal  one  in  this  case,  is  as  to 
whether  the  notice  of  sale  given  by  the  trustee  was  sufBcient, 
or  whether  the  title  of  the  defendant  in  error  is  affected  by 
means  of  any  informality  in  it.  The  deed  of  trust  empowers 
the  trustee  to  sell  the  premises,  or  any  part  thereof,  "  at  public 
vendue,  to  the  highest  bidder,  at  the  court-house  door  in  the 
town  of  Hillsboro,  in  said  county  [Jefferson],  for  cash,  first 
giving  twenty  days'  public  notice  of  the  time,  terms  and  .place 
of  said  sale,  and  of  the  property  to  be  sold,  by  six  advertise- 
ments put  up  in  six  public  places  in  different  parts  of  the 
ooonty.''    The  notices  put  up  by  the  trustee  contained  the 


282  Powers  v.  Kueckhoff.  [MiBsonri, 

following:  "  Now,  at  the  request  of  the  legal  holder  of  said 
note,  I  will,  on  Monday,  the  fourth  day  of  April,  1864,  at  the 
court-house  door  in  the  town  of  Hillsboro,  and  between  the 
hours  of  nine  o'clock  in  the  forenoon  and  five  o'clock  in 
the  afternoon  of  said  day,  sell  said  real  estate  for  cash  in 
hand  for  the  purpose  of  paying  said  note."  It  is  now  insisted 
that  because  the  notice  did  not  strictly  and  literally  pursue 
the  directions  in  the  deed  in  designating  Hillsboro  as  in  Jef- 
ferson County,  and  stating  that  the  property  would  be  sold  at 
"  public  vendue  "  to  the  "  highest  bidder,"  the  sale  was  void, 
and  no  title  passed  under  it  to  the  grantee. 

The  greatest  impartiality  and  good  faith  are  required  of 
trustees,  and  as  they  are  invested  with  the  extraordinary 
power  of  transferring  one  man's  property  to  another,  they 
must  pursue  their  authority  with  precision  to  render  their 
acts  valid.  The  notice  given  by  them  should  contain  such 
facts  as  reasonably  to  apprise  the  public  of  the  place,  time, 
and  terms  of  sale,  and  the  property  to  be  sold.  But  mere 
omissions  and  inaccuracies  in  these  respects,  not  calculated  to 
mislead,  and  working  no  prejudice,  will  not  be  regarded:  Gray 
V.  Shaw,  14  Mo.  341;  Beattie  v.  Butler,  21  Id.  313  [64  Am.  Dec. 
234].  We  do  not  think  that  any  injury  could  have  resulted 
because  the  trustee  in  his  notice  omitted  to  describe  Hillsboro 
as  in  Jefferson  County.  He  had  just  stated  that  the  land  was 
situated  in  Jefferson  County,  and  that  the  sale  would  take 
place  at  the  court-house  door  in  the  town  of  Hillsboro;  it  was 
well  known  to  everybody  who  read  the  notice  that  that  town 
was  the  county  seat,  and  that  the  court-house  was  there.  The 
notice  imparted  the  requisite  information  as  to  place.  As  to 
the  failure  to  state  that  the  sale  would  be  at  public  vendue 
and  to  the  highest  bidder,  we  think  that  of  itself  is  not  suffi- 
cient to  justify  us  in  declaring  the  proceeding  void.  The 
notice  stating  that  the  property  would  be  sold  for  cash  at  the 
court-house  door  would  lead  to  the  presumption  that  it  was  to 
be  set  up  at  public  auction  to  the  highest  bidder.  And  al- 
though  no  legal  intendment  is  made  in  favor  of  a  sale  by  a 
trustee  as  in  case  of  sheriff's  sales  on  execution,  yet  we  are 
inclined  to  consider  the  acts  of  the  trustee  in  this  case  suffi- 
cient until  it  be  shown  that  injury  resulted  as  a  consequence. 
It  has  been  held  that  notice  of  sale  at  City  Hall  or  Merchants' 
Exchange  is  good,  as  by  usage  such  sales  take  place  at  the 
rotunda  of  those  buildings;  but  to  be  good,  they  must  take 
place  at  the  rotunda:  Hornby  v.  Conner^  12  How.  Pr.  490. 
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Public  policy  as  well  as  the  stability  of  rules  of  property  de^ 
mand  that  sales,  and  titles  founded  thereon,  should  not  be 
avoided  for  slight  and  trivial  reasons;  but  where  the  power 
has  not  been  executed  in  accordance  with  essential  conditions, 
the  sale  and  deed  will  be  held  to  be  utterly  void,  both  at  law 
and  in  equity:  Stine  v.  Wilkson,  10  Mo.  75;  Thornburg  v.  Jones, 
36  Mo.  514;  Jackson  v.  Clark,  7  Johns.  217;  Miller  v.  Hull,  4 
Denio,  104;  King  v.  Buntz,  11  Barb.  192;  Sherwood  v.  Reed,  7 
Hill,  431;  Dana  v.  Farrington,  4  Minn.  433. 

The  evidence  is  clearly  insufficient  to  show  that  Powers  was 
ever  impressed  with  notice  of  the  arrangement  entered  into 
between  Craft  and  Maupin  for  the  release  of  the  deed  of  trust 
on  the  sixty  acres  of  land  till  after  he  purchased  at  the  trus- 
tee's sale;  and  as  the  question  was  submitted  to  the  court,  its 
finding  will  not  be  interfered  with. 

Judgment  affirmed. 

The  other  judges  concurred. 


Trustzs's  Sale,  Notice  of,  What  Scjfficient:  Mitwse  v.  Cox^  9  Am.  Deo. 
313,  and  sote;  Leffler  v.  Armstrong^  68  Id.  672. 

Bona  Fids  Purchaser  at  Trcjstee's  Sale,  without  notice,  wiU  be  pro- 
tected: Wyse  V.  Dandridrje,  72  Am.  Dec.  ]49;  note  to  WilUamsv,  Otey,  47 
Id.  637. 

When  Power  Conferred  in  Deed  of  Trust  has  not  been  executed  ac- 
according  to  essential  conditions,  the  sale  and  deed  are  void,  both  at  law  and 
in  equity:  Eitelgeorge  T.  MtUual  etc.  Building  A ssodotionj  69  Mo.  55,  citing  the 
principal  case. 

Notice  of  Trustee's  Sale  is  Improper  and  Insufficient  when  made 
1>y  advertisement  naming  an  impossible  day  as  the  day  of  sale,  for  it  is  only 
by  inquiry,  and  not  by  anything  contained  in  the  notice,  that  persons  could 
ascertain  the  day  set  for  sale.  The  trustee  cannot  proceed  to  sell  nnder  such 
notice:  Thacber  v.  Tracy ^  8  Mo.  App.  318,  distinguishing  the  principal  case. 


Allrbd  ?;.  BuAY. 

[41  Missouri,  484.J 

▲ll  Persons  Who  Wronofullt  Contribute  in  any  manner  to  the  oom- 
miflsion  of  treepaas,  or,  after  the  same  has  been  committed  for  their  bene- 
fit, assent  to  it,  are  responsible  as  principals,  and  each  is  liable  to  the 
extent  of  the  injury  done. 

To  AaoKBTAjm  Liability  of  Partt  in  Trespass,  committed  by  more  than 
one,  it  is  only  necessary  to  show  that  he  participated  in  the  wrong  dona 
Hie  amount  of  property  taken  by  him,  if  he  took  any,  is  immaterial,  and 
it  need  not  be  shown  what  degree  of  effidenoy  he  exhibited  in  giving  aid 
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and  ccnmtexumca  to  the  perpetraton  of  the  trespMi.  It  u  eaaof^  if  hm 
was  foand  addag  in  ooneert  with  them. 

VsEDXCT  WILL  NOT  BB  Intbrtkbbd  WITH,  thoogh  it  may  seem  too  large» 
where  notiiing  appeara  upon  the  record  to  justify  the  concliision  that 
there  was  anything  corrupt  or  improper  in  the  amonnt  of  damages  fonnd 
by  the  jury. 

Is  Tbbsfass,  Plaintiff  is  Bntitlbd  to  Damaobs  for  all  injury  done,  and 
the  value  of  goods  taken  is  not  the  measure  of  damages.  In  such  eaaa^ 
it  is  proper  that  every  circumstance  going  to  show  aggravation,  as  well 
as  the  actual  injury  done,  should  be  taken  into  consideration. 

Tbespass  for  taking  goods.  The  following  instructions  were 
given  for  plaintiff:  1.  ''If  defendant  aided  or  assisted  in  tak- 
ing the  goods,  or  any  part  thereof,  at  the  time  specified,  he  is 
liable  for  the  entire  amount  taken  ";  2.  "  If  the  defendant  was 
then  aiding  or  abeting  or  countenancing  said  robbery,  he  is 
responsible  for  the  damage  sustained  by  plaintiff."  The  fol- 
lowing instructions  were  given  for  defendant:  1.  "  Unless  the 
defendant  was  present  and  took,  or  being  absent  indorsed  the 
taking  of,  the  goods  charged  in  the  plaintiff's  petition,  he  is 
not  liable  for  the  goods  taken,  nor  for  damages  for  the  taking 
of  the  same  ";  2.  "  Though  the  defendant  may  have  had  some 
of  the  goods  in  his  possession,  unless  he  had  them  under  such 
circumstances  as  induces  the  belief  that  he  intended  to  appro- 
priate them  to  his  own  use,  and  deprive  plaintiff  of  the  prop* 
erty  of  the  same,  he  is  not  liable  further  than  the  mere  value 
of  the  goods  he  had  in  his  possession  ";  3.  "  If  said  goods  were 
taken  during  the  absence  of  defendant,  he  is  not  liable,  unless 
he  is  proven  to  have  previously  advised  the  taking,  or  done 
some  act  in  aid  thereof."  The  following  instructions  were 
asked  by  defendant,  and  refused:  1.  "If  the  goods  were  taken 
by  the  public  enemy,  the  defendant  is  not  responsible ";  2. 
"  If  the  plaintiff  had  abandoned  the  goods  upon  the  approach 
of  the  public  enemy,  they  became  the  property  of  the  public 
enemy  when  appropriated  by  the  same;  and  if,  after  such  ap- 
propriation by  said  public  enemy,  such  enemy  disposed  of  said 
goods,  the  parties  to  whom  they  were  so  disposed  cannot  be 
held  responsible  for  the  trespass  ";  3.  "  Defendant,  if  liable  at 
all,  is  only  liable  for  such  goods  as  he  actually  took  himself^ 
and  not  liable  for  what  said  company  took,  unless  said  defend- 
ant belonged  to  said  company."  The  other  facts  are  stated  in 
the  opinion. 

JTrum,  Decker^  and  Krum^  for  the  appellant. 
Ewing  and  HoUiday^  for  the  respondent. 


Oct.  1867.]  Allbbd  v.  Bbat.  286 

By  Court)  FAoe,  J.    There  seemB  to  be  no  principle  of  law 

better  settled  than  that  all  persons  who  wrongfully  contribute 
in  any  manner  to  the  commission  of  a  trespass,  or,  after  the 
aame  has  been  committed  for  their  benefit,  assent  to  it,  are  r»- 
spcmBible  as  principals,  and  each  one  liable  to  the  extent  of 
the  injury  done.  This  was  an  action  of  trespass  instituted 
against  the  appellant.  Bray,  who,  as  the  petition  alleges,  to- 
gether with  other  persons  unknown  to  the  respondent,  wrong- 
fiilly  took  a  large  quantity  of  goods,  the  property  of  the 
respondent,  by  which  he  was  damaged  in  the  sum  of  three 
thousand  dollars. 

The  answer  is  simply  a  denial  of  the  allegations  of  the  peti- 
tion. The  proof  shows  Ihat  respondent's  storehouse,  situate 
in  the  town  of  Linden,  in  the  county  of  Christian,  was  broken 
open  and  robbed  of  a  large  amount  of  goods,  by  a  company 
of  rebels  conneeted  with  the  army  commanded  by  Sterling 
Price,  in  the  month  of  August,  1861;  that  on  the  next  day, 
and  whilst  the  company  was  still  in  possession  of  the  store, 
the  appellant.  Bray,  was  seen  to  come  out  of  it  with  some  of 
the  goods  in  his  hands,  and  one  witness  heard  him  remark 
^Uhat  it  made  no  difference,  that  plaintiff  (Allred)  was  a 
black  Republican."  Only  two  other  witnesses  testified,  one 
for  the  plaintiff  and  the  other  for  the  defendant.  The  second 
witness  for  the  plaintiff  did  not  see  any  of  the  goods  in  pos- 
session of  Bray.  He  says:  ''I  came  into  the  town  of  Linden 
the  morning  after  the  rebels  took  possession  of  the  place  and 
plaintiff's  store,  and  the  goods  and  property  therein.  I  went 
into  the  store-room  to  warm;  the  rebels  were  then  in  posses- 
sion. Defendant  came  out  of  plaintiff's  house  with  two  little 
pieces  of  pine  lumber;  he  put  them  into  the  stove  and  said, 
'  Boys,  let  us  have  a  better  fire.'  I  did  not  see  defendant  do 
anything  else."  The  last  witness,  after  stating  that  he  was 
in  the  town,  and  saw  the  parties  who  broke  open  the  store  and 
took  possession  of  the  goods,  and  that  Bray  was  not  present, 
proceeds  to  say:  ''The  defendant  came  there  the  next  day. 
I  saw  him  when  he  first  came  to  the  plaintiff's  store  on  that 
day.  I  heard  him  say  to  the  men  who  had  broken  open  the 
store  and  taken  the  goods  out,  that  they  ought  not  to  have 
done  it;  that  plaintiff  owed  both  parties,  and  was  in  debt; 
that  it  was  wrong;  that  plaintiff  would  not  be  able  to  pay  his 
debts."  With  the  exception  of  some  minor  details,  this  was 
the  substance  of  all  the  testimony  in  the  case. 

We  pass  over  the  question  in  reference  to  the  granting  of  a 
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new  trial,  as  it  does  not  appear  to  be  insisted  upon  by  the 
counsel  for  appellant. 

The  point  as  to  the  admission  of  improper  evidence  relates 
to  a  single  expression  made  by  the  first  witness  on  the  part  of 
the  plaintifll  He  states  at  the  conclusion  of  his  testimony 
that ''  the  defendant  was  a  rebel  at  the  time  of  taking  the 
goods."  It  was  a  fact  tending  to  show  the  concert  of  action 
between  Bray  and  the  parties  who  actually  broke  open  the 
store  and  first  took  possession  of  the  goods.  That  expression, 
coupled  with  the  statement  heretofore  quoted  fiH>m  the  testi- 
mony of  the  same  witness,  —  "  that  it  made  no  difierence,  that 
plaintiff  was  a  black  Republican," — certainly  would  go  very 
far  towards  showing  the  motives  and  purposes  which  actuated 
the  defendant  upon  that  occasion.  The  cause  was  tried  by  the 
court  sitting  as  a  jury,  and  there  is  nothing  in  the  record  from 
which  we  are  at  liberty  to  draw  the  inference  that  this  state- 
ment could  have  operated  prejudicially  to  the  defendant. 

The  next  point  that  we  shall  examine  relates  to  the  suffi- 
ciency of  the  testimony  to  authorize  the  declarations  of  law 
given  on  behalf  of  the  plaintiff.  In  ascertaining  the  liability 
of  a  party  in  an  action  of  this  sort,  it  is  only  necessary  to 
show  that  he  participated  in  the  wrong  done.  The  amount  of 
the  property  taken  by  him,  if  indeed  he  did  take  any,  is 
wholly  immaterial.  It  is  unnecessary,  likewise,  to  show  what 
degree  of  efficiency  he  exhibited  in  giving  aid  and  countenance 
to  those  who  actually  broke  into  the  store  and  took  the  plain- 
tiff's goods.  It  is  enough  if  he  was  found  to  be  acting  in  con- 
cert with  the  others.  It  is  not  our  province  to  weigh  the 
evidence  for  the  purpose  of  ascertaining  whether  the  finding 
of  that  fact  was  correct  or  not.  The  evidence  certainly  tended 
to  prove  both  of  the  propositions  contained  in  the  instructions 
given  for  plaintiff,  and  there  was  no  error  in  giving  them. 
The  three  instructions  given  on  the  part  of  the  defendant 
stated  the  law  as  favorably  for  him  as  the  facts  and  circum- 
stances authorized.  The  three  instructions  asked  by  the  de- 
fendant and  refused  by  the  circuit  court  were  drawn  upon  the 
theory  that  the  goods  in  question  were  taken  by  the  public 
enemy  after  they  had  been  abandoned  by  plaintiff,  and  that 
defendant  was  not  connected  with  the  military  company 
that  actually  committed  the  robbery.  It  is,  perhaps,  sufficient 
to  say  that  there  was  no  evidence  in  the  cause  upon  which 
these  instructions  could  be  predicated.  The  facts  proved  did 
not  tend  to  show  an  abandonment  by  the  plaintiff  of  his  prop- 
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erty;  and  it  made  no  difference,  in  point  of  fact,  whether  the 
defendant  was  connected  with  the  military  organization  of 
which  the  company  spoken  of  was  a  part,  or  not.  If  he  was 
present  at  any  time  during  the  commission  of  the  wrongful 
act,  giving  aid  and  countenance  to  it,  he  should  be  held  liable 
to  the  extent  of  the  injury  done.  It  made  no  difference  that 
the  defendant  was  not  present  on  the  day  that  the  house  and 
goods  were  taken  possession  of  by  this  company.  The  posses- 
sion was  continued  until  the  next  day,  and  up  to  the  time  that 
defendant  was  seen  under  such  circumstances  as  tended  to 
show  his  co-operation  in  the  trespass.  The  entire  proceeding, 
in  legal  contemplation,  was  but  one  act,  and  we  see  nothing 
in  the  record  to  show  that  the  court  acted  improperly  in  the 
giving  or  refusing  of  instructions. 

The  verdict  and  judgment  in  this  case  was  for  three  thou- 
sand dollars,  the  amount  of  damages  laid  in  the  petition. 
This  is  claimed  to  be  excessive,  and  sufficient  to  authorize 
this  court  to  reverse  the  judgment  of  the  circuit  court.  In 
cases  where  nothing  appears  upon  the  record  to  justify  the 
conclusion  that  there  was  anything  corrupt  or  improper  in 
the  amount  of  damages  found  by  the  jury,  this  court  will  not 
interfere  with  the  verdict,  even  though  it  might  seem  to  be  too 
large  upon  the  facts  proved. 

Wherever  damages  are  claimed  for  the  doing  of  a  wrongful 
act,  it  is  right  and  proper  that  every  circumstance  going  to 
show  the  aggravation,  as  well  as  the  actual  injury  done,  should 
be  taken  into  consideration.  The  evidence  in  this  case  shows 
that  the  plaintiff  left  his  home  and  property  on  the  approach 
of  the  parties  who  actually  broke  open  the  storehouse;  that 
his  property  was  taken  and  appropriated  or  destroyed,  and 
his  business  stopped.  He  was  entitled  to  compensation  for 
all  the  injury  done,  and  the  value  of  goods  taken  is  not  the 
measure  of  damages  in  such  a  case:  Freidenheit  v.  EdmunsoUf 
36  Mo.  226. 

The  other  judges  concurring,  the  judgment  of  the  circuit 
court  will  be  affirmed. 


Oo-TRBSPASSXBS,  VfTHO  ABB,  AUD  LiABOJiT  OF  Each:  ^rkwood  T.  MtUer, 
73  Am.  Dec,  134^  and  extended  note  treating  the  subject,  137-147,  and  citing 
the  principal  case  at  139.  See  also  RaiaUr  v.  Springer,  82  Id.  736.  All  tres- 
passers who  direct  the  commission  of  a  trespass,  or  wrongfally  contribute  te 
its  oommismon,  or  assent  to  it  after  it  is  committed,  are  equally  liable  to  the 
injured  person:  MeM<mnu$  ▼.  Xee,  43  Ma  208;  EdioU  ▼.  Stauntons,  3  W.  Va. 
570;  EoUidt^  ▼.  Jadmm^  21  Ma  App.  667,  all  eitang  the  principal  case. 


\ 
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YwKcaot  WOA  mr  mm  IhsrusBK)  oh  (Sfeomm  of  ezoasaiTO  dtwagin  in 
casee  of  tort,  unlefls  it  u  ehown  thai  the  jury  haa  acted  under  the  infliunee 
of  prejudice  or  paaaion:  Bou  ▼.  /stnif,  85  Am.  Dec.  373,  and  note;  KimbaU  v. 
Bath,  61  Id.  248,  and  note;  8L  Martin  v,  Dtawyer^  61  Id.  494^  and  note. 

SzaicPLABT  Damaobs,  wsKir  MAT  BB  BBCxyTBBBD  IS  TBBBPAflS:  PeMu 
T.  2*eif^  80  Am.  Dec  149»  and  note  153;  BettT.  AUm,  81  Id.  338^  andnotoi 
■•tom«ttanmaggm¥atMiii»aee^(2amt  y.  BMgm^VUSulM. 


MiNTBB   V.    PaOIFIO   BaILBOAD. 

(41  liiaMUBl,  608.] 

Dbldtbrt  or  Goons  to  Sbbvaht  or  Dolt  Authobizbd  Aobbt  ov  Cknoiov 
Oabbjbr,  who  is  in  the  habit  of  receiving  such  goods  in  the  ofdinafy 
acope  of  his  employment,  is  a  sufficient  delivery  to  make  the  carrier  re- 
apODBible  for  their  loss,  notwithstanding  any  general  or  special  instnuH 
tiona  giren  the  agent^  of  which  the  shipper  is  ignorant  and  haa  no 
notice. 

AoBNT  ov  Common  GabbKb  acting  in  the  usoal  oonrae  of  his  employment^ 
and  by  his  negligence  causing  injury  to  an  innocent  third  party*  renderB 
the  carrier  liable,  though  the  agent's  act  was  not  neoeasary  for  tbo 
proper  performance  of  his  duty,  or  even  oontraiy  to  the  cairier^a  pri« 
▼ate  order. 

Thb  opinion  states  the  case. 

LeighJUmj  for  the  appellant. 

Sherzer^  Hunton^  and  Moss^  for  the  respondent. 

• 

By  Court,  Wagnbb,  J.  Plaintiff  brought  his  action  in  the 
court  below  against  the  defendant,  as  a  common  carrier,  for 
the  value  of  a  piece  of  carpeting,  alleged  to  have  been  deliy- 
ered  to  the  defendant  for  transportation  from  St.  Louis  to  Kan- 
sas City,  and  by  the  defendant  lost.  The  defendant  denied 
that  the  carpeting  was  ever  delivered  to  it,  and  on  this  fact 
issue  was  joined.  The  facts  appear  to  be,  that  on  or  about 
the  20th  of  October,  1865,  plaintiff  came  to  defendant's  pas- 
senger-depot at  St  Louis,  Missouri,  having  with  him  a  trunk, 
and  the  piece  of  carpeting  in  controversy;  that,  having  pur- 
chased a  ticket  to  his  destination  in  Kansas  City,  he  demanded 
of  the  defendant's  agent  for  receiving  and  checking  baggage 
at  the  depot  a  check  for  the  trunk,  which  was  given,  and  at  the 
same  time  asked  for  a  check  for  his  carpeting,  when  the  agent 
told  him  that  ^4t  was  unnecessary,"  that  "  he  would  strap  it 
on  the  trunk;  one  check  would  do  for  both;  it  would  go 
safely."    Plaintiff  Oiexx  delivered  the  same  to  tbe  baggage 
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• 
agent,  who  took  it  into  his  care  and  custody,  but  it  was  lost  in 

the  course  of  transit,  and  never  returned  to  plaintiff.  The 
trunk  went  safely  and  was  duly  delivered.  The  defendant  re- 
sisted a  recovery  exclusively  on  the  ground  that  the  agent 
had  no  authority  to  receive  the  carpeting  to  be  carried  by  the 
passenger  train,  and  that  it  should  have  been  taken  as  freight 
to  another  and  distinct  depot,  and  carried  on  another  train. 
It  also  introduced  in  evidence  its  instructions  to  baggagemen, 
by  which  they  were  prohibited  to  check  or  receive  any  articles 
of  freight  or  merchandise  on  passenger  trains.  On  flie  above 
facts  the  court  gave  judgment  for  the  plaintiff. 

A  delivery  to  a  servant  or  duly  authorized  agent  of  a  com- 
mon carrier,  who  is  in  the  habit  of  receiving  packages,  is  un- 
questionably to  be  considered  a  sufficient  delivery:  Angell  on 
Carriers,  sec.  146.  But  to  make  the  common  carrier  respon- 
sible as  such,  the  delivery  must  be  made  to  a  servant  who  is 
instructed  to  receive  the  goods,  and  not  to  a  person  engaged  in 
other  duties:  Id.,  sec.  129.  In  Blanchard  v.  Isaacs^  3  Barb. 
388,  a  coat  was  delivered  to  the  driver  of  a  stage-coach  by  a 
person  not  a  passenger,  to  be  delivered  to  aiic^^er  in  a  different 
place,  but  nothing  was  paid  for  the  transportation  o!  t^e  coat, 
and  the  driver  refused  to  put  it  upon  the  way-bill,  saying  that 
he  had  no  right  to  do  so;  and  there  was  no  proof  that  the  coat 
ever  came  to  the  possession  of  the  proprietor  of  the  stage,  or 
any  of  his  agents:  it  was  held  that  there  was  no  delivery  of 
the  coat  to  the  proprietor,  and  that  he  was  not  responsible  as 
a  common  carrier  for  the  loss.  The  driver  of  the  stage-coach 
had  no  authority  to  receive  the  coat,  and  he  distinctly  informed 
the  owner  of  the  fact.  It  was  not  put  upon  the  way-bill,  nor 
was  it  taken  as  baggage,  because  the  person  to  whom  it  be- 
longed was  not  a  passenger.  Under  the  circumstances,  the 
proprietor  was  clearly  not  liable,  and  the  owner  knowingly 
sent  the  coat  at  his  own  risk.  When  there  is  no  special  con- 
tract, a  common  carrier  is  only  bound  to  carry  the  passenger, 
with  such  baggage  as  the  traveler  usually  carries,  comprising 
clothing,  and  such  articles  as  are  generally  taken  along  for 
personal  convenience:  Angell  on  Carriers,  sec.  115;  Story  on 
Bailments,  499.  But  if  the  traveler  takes  with  him  other  arti- 
cles, which  do  not  come  strictly  within  the  denomination  of 
baggage,  and  exposes  them  to  view,  so  that  no  concealment 
is  practiced,  and  the  carrier  chooses  to  treat  them  as  personal 
baggage  and  carries  them  accordingly,  and  a  loss  occurs,  he 
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will  be  responsible  tberefor:  QreaJt  Northern  R.  R,  Co.  y.  Shep' 
herd,  Eng.  R.  R.  Cas.  310. 

Will  the  fiact  that  the  company  instructed  the  baggage*mas« 
ter  not  to  receive  or  check  any  article  of  merchandise  on  the 
passenger  train  exonerate  them  from  liability?  It  is  not  pre- 
tended that  the  plaintiff  had  any  notice  of  such  instruction, 
or  that  the  agent  was  not  acting  within  the  general  line  of  his 
duty.  The  general  rule  is,  that  ''  if  a  servant  is  acting  in  the 
execution  of  his  master's  order,  and  by  his  negligence  causes 
injury  to  a  third  party,  the  master  will  be  responsible,  although 
the  servant's  act  was  not  necessary  for  the  proper  performance 
of  his  duty  to  his  master,  or  was  even  contrary  to  his  master's 
order":  Smith  on  Master  and  Servant,  157.  And  so  Story  lays 
down  the  law,  that  the  acts  of  the  agent  bind  the  principal  in 
all  cases  where  the  agent  is  acting  within  the  scope  of  the 
usual  employment,  or  is  held  out  to  the  public,  or  to  the  other 
party,  as  having  competent  authority,  although  he  has  in  fact, 
in  the  particular  instance,  exceeded  or  violated  his  instruc- 
tions and  acted  without  authority:  Story  on  Agency,  sec.  443; 
and  by  the  application  of  these  elementary  rules  to  railroad 
companies,  it  has  been  held  to  make  no  difference  in  regard 
to  the  liability  of  the  company  for  the  act  of  the  servant,  while 
acting  in  the  due  course  of  bis  employment,  that  he  did  not 
follow  their  instructions,  either  general  or  special:  Derby  v. 
Philadelphia  etc,  R.  R,  Co.,  14  How.  468. 

Now,  the  right  of  the  plaintiff  to  recover  here  is  because  the 
carpeting  was  placed  in  charge  of  the  baggage-master,  to  be 
transported  to  Kansas  City.  The  company  had  intrusted  to 
their  agent  authority  to  receive  and  check  baggage,  and  have 
also  given  him  power  to  determine  what  property  came  within 
that  class  or  description  of  property.  The  agent,  in  the  usual 
and  ostensible  scope  of  his  employment,  received  the  carpet- 
ing without  hesitation,  and  said  that  one  check  would  answer 
for  both  the  carpeting  and  the  trunk;  that  he  would  strap 
them  together,  and  they  would  go  safe.  This  was  a  complete 
reception  by  and  delivery  to  the  company.  The  plaintiff  was 
not  apprised  or  notified  that  it  was  against  any  law  or  regula- 
tion of  the  company  for  the  article  to  be  carried  on  the  train 
on  which  he  took  passage;  the  person  authorized  and  appointed 
for  that  purpose  received  it  willingly,  and  any  private  order  or 
instruction  given  by  the  company  to  its  agents,  as  to  what  arti- 
cles should  be  received  and  checked  for,  could  not  exonerate 
it  from  liability  or  impair  the  rights  of  the  plaintiff.    The  dis- 
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obeying  of  orders  on  the  part  of  the  servant  cannot  be  allowed 
to  work  an  injury  to  innocent  third  persons. 
Judgment  affirmed. 

The  other  judges  concurred. 


Delivsbt  of  Ooods  into  Hands  or  Dult  Authorized  Aqsnt  of  a 
common  carrier  renders  him  liable  therefor:  Merriman  v.  Harifoni  etc.  /?.  B. 
Co.,  52  Am.  Dec.  344;  Dibble  v.  Broum,  56  Id.  460.  And  a  passenger  has 
a  right  to  regard  the  person  who  handles  the  l)aggage  as  the  agent  of  the  car- 
rier; and  the  act  of  such  agent  is  the  act  of  the  carriei^  Ouiinit  v.  Ilensftaw, 
84  Id.  646.  The  carrier,  after  undertaking  to  carry  the  baggage,  is  liable, 
whether  the  agent  had  authority  to  accept  it  or  not:  Warner  v.  Bvrlinjton 
etc.  jR.  jR.,92  Id.  389.  An  agent  of  a  common  carrier  acting  as  baggage-master, 
and  within  the  scope  of  his  employment,  binds  the  carrier  by  his  acts,  though 
he  disregards  instructions:  CantUng  v.  Hannibal  etc.  B.  B.  Co.,  54  Mo.  389, 
citing  the  principal  case. 

Master  is  Liable  to  Third  Person  for  negligence  or  omission  of  duty 
on  the  part  of  his  servant  while  acting  within  the  scope  of  his  employment: 
Zu&ee  y.  Wing,  91  Am.  Dec.  425,  and  note  428.  And  this  principle  ob- 
tains though  the  servant  or  agent  exceeds  his  powers  or  disobeys  his  instruc- 
tions: Thames  Steamboat  Co.  v.  Bouaatonic  B.  B.  Co.,  63  Id.  154;  Harriman 
V.  Stowe,  57  Mo.  98;  and  though  the  servant's  act  was  not  necessary  to 
the  proper  performance  of  his  duty:  Oarretzen  v.  Duenckel,  50  Id.  110,  both 
citing  the  principal  case. 

CoMUON  Carrier  is  Liable  ior  Neoliqence  of  nis  Servant:  Black 
V.  CarroUingUm  B.  B.  Co.,  63  Am.  Dec.  586,  and  note  589;  when  such 
negligence  occurs  in  the  usual  course  of  employment:  Catena  etc  B.  B.  Co. 
V.  Bae,  68  Id.  574.  Though  the  servant  may  have  disregarded  instructions 
or  disobeyed  orders:  Thames  Steamboat  Co.  v.  Rousatonic  B.  B.  Co.,  63  Id.  154 
note  to  Moir  v.  Hopkins,  63  Id.  315. 


Keim  v.  Home   Mutual   Fibe  and  Marine   In- 
surance Company  of  St.  Louis. 

\42  MissoDax,  88.] 

AOQKFTANCB  OF  PROPOSAL  TO  INSURE  FOR  PREMIUM  OFFERED  IS  COMPLE- 
TION OF  Negotiation;  and  where,  upon  the  same  day  that  an  applica- 
tion for  insurance  was  filed,  the  company  made  out  and  signed  the 
policy,  it  thereby  ratified  the  application,  and  its  consent  was  complete. 

Ihsured  is  under  No  Legal  or  Moral  Obligation,  upon  Payment  of 
Premium  and  receipt  of  policy,  to  notify  the  insurance  company  that 
the  building  insured  has  been  burned  since  the  making  and  signing 
of  the  policy;  for  when  the  company  accepted  the  premium,  and  deliv- 
ered the  policy,  the  agreement  to  insure  was  complete  and  executed, 
and  related  back  to  the  time  when  the  policy  was  ma^le  out  and  signed, 
notwithstanding  a  condition  in  the  policy  that  it  should  take  effect  on 
the  day  of  approval,  and  be  binding  thereafter,  **  providing  the  preminm 
hM  been  paid,  and  not  otherwise." 
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IXSURASCE  COUPAKT  MAT  ImPOSB  CONDITION  THAT  AlL  ClAIXS  SHALL  BB 

Forfeited  under  the  policy  nnless  suit  be  brought  to  the  next  term  of 
court  after  the  refusal  of  the  company  to  pay,  unless  such  term  be  held 
within  sixty  days,  and  then  to  the  next  term  thereafter,  and  not  after- 
ward. 

OONTBACT  OF  InSUBANCE  IS  VOLUNTABT  CONTBACT,    AND  IF  ASSUBED  WILL 

Enter  into  It,  he  cannot  afterward  object  to  the  conditions;  and  emit 
can  be  brought  only  upon  the  contract  aa  contained  in  the  policy. 

Action  on  insurance  policy.    The  opinion  states  the  case. 
Sharp  and  Braadhead,  for  the  plaintiffs  in  error. 
Hill  and  Jewettj  for  the  defendants  in  error. 

By  Court,  Waqner,  J.  This  was  an  action  by  plaintiffs  on  an 
application  and  policy  of  insurance  issued  by  defendants  to 
one  A.  M.  Waterman,  dated  February  9,  1860,  on  a  building 
'used  for  storage,  in  Havana,  Illinois, — loss,  if  any,  made  pay- 
able to  Thomas  Ryan's  trustees.  From  the  record,  the  facts 
appear  to  be  that  Waterman  made  application  to  the  secretary 
of  the  insurance  company,  on  the  9th  of  February,  1860,  to 
have  the  property  insured  for  the  sum  of  three  thousand  dollars. 
The  application  was  accepted  by  the  secretary,  and  the  terms 
agreed  upon,  and  the  policy  was  to  take  effect  from  noon  of 
that  day;  the  policy  was  made  out  immediately  thereafter  and 
signed,  and  both  the  application  and  policy  were  permitted  to 
remain  in  the  hands  of  the  defendants. 

On  the  14th  of  March,  1860,  the  building  insured  was 
consumed  by  fire,  and  after  intelligence  of  that  fact  was  com- 
municated to  Waterman,  he  went  to  the  oflBce  of  the  defend- 
ants, paid  the  premium,  and  obtained  the  policy.  He  did  not 
disclose  the  fact  of  the  building  being  burned  up  when  he  got 
the  policy,  and  the  insurance  company  was  ignorant  of  the 
fact  when  the  same  was  delivered.  As  soon  as  knowledge 
of  the  burning  came  to  the  possession  of  the  company,  it  re- 
fused to  pay  the  loss,  and  notified  the  plaintiffs  accordingly. 

The  charter  and  by-laws  of  the  company,  which  are  in  evi- 
dence, and  which  are  attached  as  among  the  conditions  of  the 
policy,  provide  that  policies  of  insurance  shall  take  effect  at 
twelve  o'clock,  noon,  on  the  day  of  approval  at  the  office  of  the 
company,  and  shall  be  binding  thereafter,  providing  the  prem- 
ium has  been  paid,  and  not  otherwise.  Section  14  of  the  charter, 
the  same  provision  being  incorporated  as  one  of  the  conditions 
of  insurance,  provides  that  a  party  dissatisfied  with  the  re- 
fusal of  the  company  to  pay  may  bring  an  action  at  the  next 
term  of  court,  to  be  held  in  the  county  of  St.  Louis,  unless 
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such  court  shall  sit  within  sixty  days  after  the  refusal  to  pay; 
and  if  so,  then  at  the  next  term  of  court  held  in  said  county 
after  the  lapse  of  sixty  days,  and  not  afterward;  and  unless 
suit  is  so  brought,  all  claim  shall  be  forfeited  under  the  policy. 
The  case  was  submitted  to  the  court  without  a  jury,  and  on 
certain  declarations  of  law  being  given,  the  plaintiffs  took  a 
nonsuit,  and  upon  a  refusal  of  the  court  to  set  the  same  aside, 
a  writ  of  error  was  sued  out. 

It  is  not  necessary  to  notice  the  conflict  in  the  testimony  of 
Waterman  and  Salisbury,  the  secretary  of  the  company,  as  to 
the  alleged  declarations  made  by  the  latter,  that  when  the  ap- 
plication was  filed,  and  the  rate  assented  to  by  both  parties, 
the  transaction  was  complete,  and  that  Waterman  was  insured 
from  that  day;  that  there  was  nothing  further  to  be  done. 
This  was  a  question  of  fact  for  the  finding  of  a  jury;  but  from 
the  view  the  court  seems  to  have  taken  of  the  case,  it  did  not 
enter  into  its  decisions.  But  there  can  be  no  doubt  of  one 
thing, — that  when  the  company,  on  the  same  day,  proceeded 
to  make  out  and  sign  the  policy,  it  ratified  the  appplication, 
and  its  consent  was  complete.  The  acceptance  of  a  proposal 
to  insure  for  the  premium  offered  is  the  completion  of  the 
negotiation. 

On  the  acceptance  of  the  terms  proposed,  the  aggregatio 
mentium  takes  place;  the  minds  of  both  parties  have  met  on 
the  subject  in  the  manner  contemplated  at  the  time  of  enter- 
ing into  the  negotiation,  and  the  contract  becomes  binding  on 
each:  Tayloe  v.  Merchants^  F.  Ins.  Co,,  9  How.  390;  Hallock  v. 
Commercial  Ins.  Co.,  26  N.  J.  L.  268;  Commercial  Ins.  Co.  v. 
Hallock,  27  Id.  645  [72  Am.  Dec.  379]. 

It  is  laid  down  by  Angell  that  '^  when  the  negotiation  for  in- 
surance is  so  far  completed  that  nothing  remains  to  be  done 
but  to  deliver  the  policy  corresponding  with  the  terms  and 
date  of  application,  should  a  loss  occur  before  the  execution 
of  the  policy,  a  court  of  equity  would  relieve  the  assured": 
Angell  on  Fire  and  Life  Insurance,  sec.  34;  1  Duer  on  Insur- 
ance, p.  66,  sec.  10.  There  can  be  no  doubt  that  the  defend- 
ants would  have  considered  the  policy  good  if  the  fire  had  not 
occurred  on  the  14th  of  March,  1860,  and  that  by  its  terms 
it  would  have  related  back  so  as  to  cover  the  risk  from  the  9th 
of  February  preceding.  We  can  perceive  no  justice  in  allow- 
ing the  company  to  say  that  the  policy  would  have  been  bind- 
ing and  valid  from  the  ninth  day  of  February,  if  no  fire  had 
occurred,  but  that  it  is  void  and  of  no  effect  because  a  fire  took 
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place  on  the  14th  of  March  thereafter.  When  the  defendants 
accepted  the  premium  and  delivered  the  policy,  the  agreement 
to  insure  was  complete  and  executed,  and  related  back  to  the 
9th  of  February,  1860,  and  the  insured  was  under  no  legal  or 
moral  obligation  to  notify  the  company  that  the  building  had 
been  burned:  Whitaker  v.  Farmers^  Ins.  Co,,  29  Barb.  312;  Hal- 
loch  V.  Commercial  Ins.  Co.,  26  N.  J.  L.  268.  We  are  inclined  to 
think  that  the  court  erred  in  its  declaration  of  law  as  relates 
to  the  foregoing  proposition. 

But  one  of  the  conditions  annexed  to  the  policy  declared,  as 
before  stated,  that  all  claims  should  be  forfeited  under  it  if 
suit  was  not  brought  to  the  next  term  of  the  court  in  St.  Louis 
County,  unless  such  court  should  be  held  within  sixty  days 
after  the  refusal  of  the  party  to  pay,  and  then  to  the  next  court 
thereafter.  It  is  agreed  by  the  parties  that  the  first  term  of 
the  court  before  which  the  case  might  have  been  adjudicated 
was  held  more  than  sixty  days  after  the  defendants  gave  no- 
tice to  the  plaintiffs  of  refusal  to  pay  the  demand,  and  that 
no  suit  was  brought.  Conditions  of  this  kind  have  been  fre- 
quently introduced  by  insurance  companies  into  their  policies, 
and  have  been  almost  universally  sustained.  There  are  many 
good  reasons,  in  cases  of  insurance  against  fire,  why  the  insur- 
ers should  introduce  such  conditions  in  their  policies.  The 
object  is  merely  to  compel  a  speedy  determination  of  the  con- 
troversy while  the  proofs  and  witnesses  are  accessible,  and  all 
the  matters  pertaining  to  the  contest  are  fresh  in  the  recollec- 
tion of  the  parties.  They  work*  no  injury  to  the  claimants, 
and  may  be  of  great  benefit  to  the  insurers.  Moreover,  the 
contract  of  insurance  is  a  voluntary  contract,  and  the  insurers 
have  the  same  right  to  incorporate  and  impose  this  as  they 
have  any  other  condition;  and  if  the  assured  objects  to  it,  he 
is  under  no  obligations  to  conclude  the  contract;  but  if  he  will 
voluntarily  enter  into  it,  he  will  be  held  bound  thereby:  Cray 
V.  Hartford  Ins,  Co,,  1  Blatchf.  280;  Wilson  v.  jEtna  Ins.  Co., 
27  Vt.  99;  Brown  v.  Roger  Williams  Ins.  Co.,  5  R.  I.  394;  Ames- 
bury  V.  Bowditch  Ins,  Co,,  6  Gray,  596;  Ffdlum  v.  New  York  U. 
Ins,  Co,,  7  Id.  61  [66  Am.  Dec.  462]. 

The  suit  can  only  be  brought  on  the  contract  as  contained 
in  the  policy;  and  one  of  the  conditions  of  the  policy  agreed 
upon  voluntarily  between  the  parties  operates  as  a  limitation, 
and  precludes  the  plaintiffs  from  maintaining  their  action. 

Judgment  affirmed. 

The  other  judges  concurred. 


Oct  1867.]  McIlvainb  v.  Smith.  296 

Contract  of  Insurancx  is  Completx  whin  Insured  Mijus  Afplioa* 
TiON  fOR  Insurancs,  the  applioation  is  accepted,  the  policy  filled  oat  in  da- 
plicate,  and  the  applicant's  name  entered  on  the  books  of  the  company  as 
being  insured;  and  if  he  is  not  reqaired  at  that  time  to  pay  the  premium,  or 
notified  of  a  stipulation  in  the  policy  requiring  payment  of  the  premium  as 
a  condition  precedent  to  its  binding  force  upon  the  company,  the  latter  will 
be  deemed  to  having  waived  such  condition:  Pino  v.  Merthaidi  Mut,  Ins.  Co,, 
92  Am.  Dec.  529,  and  note  532,  citing  prior  cases:  Boehen  v.  WiUiavishurg 
C.  /.  Co.,  90  Id.  787.  In  lAngenfelter  v.  Phoenix  Ins.  Co.,  19  Mo.  App.  267, 
it  is  held,  citing  the  principal  case,  that  where  the  company  has  accepted  an 
application  for  insurance,  and  all  that  remains  to  be  done  is  to  issue  the 
policy,  the  contract  of  insurance  is  complete,  —  the  policy  being  merely  evi- 
dence thereof.  The  case  of  Baldwin  v.  Chouteau  Ins,  Co,,  56  Mo.  151,  was 
a  case  in  many  respects  similar  to  the  principal  case,  which  is  approved  and 
followed  therein. 

Condition  in  Poliot  that  No  AcnoK  shall  be  Brouoht  on  Ant  Claim 
under  it,  unless  commenced  within  a  certain  time  after  the  loss  or  damage, 
is  valid  and  binding,  and  the  actions  must  be  brought  within  the  time  lim- 
ited: Itipleif  V,  jEtna  Ins.  Co.,  86  Am.  Dec.  362,  and  note  371,  citing  prior 
cases  in.  this  series.  The  principal  case  is  cited  to  the  point  that  a  suit  on  an 
insurance  policy  not  brought  within  the  time  limited  in  the  policy,  is  barred: 
Glass  v.  Walker,  66  Mo.  37.  In  LancUs  v.  Home  Mut.  etc  Ins,  Co.,  56  Id.  598, 
however,  the  policy  under  consideration  did  not  contain  the  stipulation  as  to 
the  time  of  bringing  actions  on  the  policy  contained  in  the  policy  involved  in 
the  principal  case,  which  accordingly  did  not  apply. 


MoIlvainb  v.  Smith. 

[42  Missouri,  4&] 

Statdtb  Proyidino  that  "All  Real  Estate  whereof  Defendant,  or 
Ant  Person  for  nis  Use,  was  seised  in  law  or  equity,"  is  subject  to 
sale  under  execution,  contemplates  an  interest  or  estate  in  the  land,  of 
which  the  defendant,  or  the  trustee  for  his  use,  is  seised  in  law  or  equity; 
and  when  there  is  no  seisin  of  such  an  equitable  estate,  there  is  no  inter* 
est  in  the  land  which  is  liable  to  execution.  The  defendant  must  have 
an  actual,  equitable  interest  in  the  land  itself,  a  vested,  equitable  estate 
in  possession,  and  not  a  mere  ground  of  equitable  relief  against  the 
trustee  or  "equitable  chose  in  action." 

IvTBREirr  of  Cestui  que  Trust  is  not  Subject  to  Execution  Sale,  where 
under  the  trust  deed  he  has  no  seisin  or  possession  of  the  land,  no  power 
to  dispose  of  any  estate  in  the  land,  or  to  enjoy  the  occupancy,  or  to 
collect  the  rents,  and  no  right  to  call  upon  the  trustee  to  execute  any 
conveyance  to  him. 

One  cannot  Tie  up  his  Propertt  under  Trust  in  such  maimer  that 
he  may  be  enabled  to  enjoy  the  income  thereof  and  set  his  creditors  at 
defiance;  and  the  proper  remedy  in  such  case  is  a  bill  by  the  judgment 
creditor  to  have  the  rents  and  profits,  as  they  accrue,  applied  in  equity 
to  the  satisfaction  of  the  debt,  as  far  as  they  will  go,  and  the  powers  of 
the  court  are  ample  to  make  the  remedy  effectual;  and  the  trustee  may 
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be  enjoined  from  paying  a^er  the  income  to  the  judgment  debtor,  and  be 
directed  to  pay  it  o^er  for  the  ntisfaction  of  each  decree  as  may  be 
rendered. 

Bill  in  equity  by  McIlvaiDe  against  Garesche  as  trustee, 
and  Smith  as  cestui  que  trust.  The  plaintiff  and  another  had 
recovered  judgments  against  Smith,  and  at  a  sheriff's  sale 
thereunder  the  plaintiff  became  the  purchaser,  and  alleged 
that  he  thereby  acquired  the  title  of  Smith  to  the  realty  which 
was  the  subject  of  the  trust  deeds,  it  having  been  conveyed  to 
him  by  deed  duly  executed,  "  Smith  at  the  time  being  in  the 
enjoyment  of  the  rents,  issues,  and  profits  as  granted  to  him  " 
by  the  deeds  of  trust  in  question.  And  the  petition  prayed 
that  Garesche,  the  trustee,  be  ordered  and  decreed  '^  to  pay  and 
render "  to  the  plaintiff  during  the  life  of  Smith,  and  that 
Garesche,  or  his  successors  as  trustees,  be  enjoined  from  paying 
the  income  to  any  one  other  than  the  plaintiff  or  his  assignees; 
and  that  generally  the  plaintiff  be  fully  subrogated,  during 
the  life  of  Smith,  to  all  his  rights  and  interests  under  the  trust 
deeds.  The  trust  deeds  were  made  and  executed  by  one  Gib- 
son to  Riggin,  who  was  the  first  trustee.  Under  a  power  of 
appointment  reserved  to  Smith  in  the  deed  to  change  the 
trustee,  Garesche  had  been  substituted  as  trustee.  The  peti- 
tion further  alleged  that  Gibson,  the  grantor,  was  merely  the 
nominal  and  not  the  real  owner  at  the  time  of  the  execution 
of  the  trust  deed,  and  that  Smith  was  the  real  owner,  having 
conveyed  to  Gibson,  without  consideration,  who  thereupon  exe- 
cuted two  trust  deeds  of  the  realty  in  question  to  Riggin. 
These  deeds  were  upon  uses  and  trusts,  as  follows:  "That  the 
said  Riggin  should  have  and  hold  the  above-described  prem- 
ises, and  all  the  appurtenances  thereto  belonging,  under  him 
and  his  legal  representatives,  subject  to  the  following  trusts, 
to  wit:  '  During  the  life  of  Thomas  Floyd  Smith,  lieutenant 
in  the  United  States  army  [this  defendant],  said  trustee  shall 
control  and  manage  the  said  property,  and  shall  rent  and 
lease  the  same  for  such  periods  and  upon  such  terms  as  shal 
make  the  same  most  productive,  and  shall  receive  the  rents 
issues,  and  profits  of  the  same;  and  shall,  out  of  such  rents 
issues,  and  profits,  pay  all  taxes,  assessments,  and  other  charges 
on  said  property,  insurances  upon  the  buildings  which  are  or 
may  be  erected  thereon,  and  other  expenses;  and  shall  pay 
over  to  said  Thomas  F.  Smith,  at  the  end  of  each  quarter  of 
a  year,  during  his  life,  the  net  product  of  said  property,  such 
payments  only  to  be  made  to  said  Thomas  F.  Smith  in  per 
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son,  or  upon  his  order,  drawn  after  each  quarterns  income  shall 
have  actually  accrued,  with  the  express  limitation  upon  the 
right  of  the  said  Smith  to  receive  such  income;  that  if  at  anj 
time  during  any  quarter  of  the  year,  and  before  the  income  for 
each  quarter  becomes  due,  or  at  any  time  whatever  before  such 
quarter  becomes  due,  said  Thomas  F.  Smith  should,  by  draw- 
ing orders  upon  such  trustee,  or  in  any  other  manner,  attempt 
to  anticipate  the  income  of  any  quarter,  then  the  income  for 
the  quarter  or  quarters  sought  to  be  anticipated  shall  not  be 
paid  to  the  said  Smith  or  upon  his  order,  but  shall  become  a 
fund  in  the  hands  of  the  said  trustee  for  the  benefit  of  those 
entitled  to  the  said  property  and  its  profits  under  this  deed, 
according  to  the  terms  hereinafter  provided;  and  the  money 
accruing  from  the  property  during  the  quarter  thus  to  be  an- 
ticipated by  the  said  Smith  shall  be  loaned  out  by  the  said 
trustee,  and  shall  be  accumulated  during  the  life  of  said 
Smith,  and  paid  out  after  his  death  in  the  manner  hereinafter 
provided, — the  design  of  this  whole  provision  for  the  benefit  of 
said  Thomas  F.  Smith  being  to  give  to  the  said  Thomas  F.  a 
right  to  and  interest  in  the  rents,  issues,  and  profits  of  the  said 
property  only  after  the  actual  accruing  of  each  quarter's  rent, 
so  that  before  it  has  actually  accrued  neither  he  nor  any 
other  person  claiming  through  him  shall  ever  obtain  any 
claim  to  or  interest  in  any  rent  of  any  current  quarter; 
and  any  attempt  to  control  or  anticipate  the  rent  of  any 
quarter  before  it  is  actually  due  shall  prevent  him  or  his 
assigns  from  ever  having  any  rights  or  interest  in  the 
rents,  issues,  or  profits,  so  attempted  to  be  anticipated.'  And 
this  conveyance  is  made  upon  this  further  trust;  *That 
if  the  said  Thomas  F.  should  at  his  death  leave  any  child 
or  children  or  their  descendants  living,  then  said  trus- 
tee shall  convey  said  property,  and  pay  over  all  funds 
in  his  hands  arising  from  said  property,  to  such  child  or 
children  or  their  descendants,  in  such  shares  and  proportions 
as  the  said  Thomas  F.  may  by  any  writing  in  the  nature  of  a 
last  will  direct;  but  if  he  should  die  without  giving  such 
directions,  then  the  same  shall  be  conveyed  and  paid  over  to 
such  child  or  children  or  their  descendants  in  the  same  shares 
and  proportions  in  which  they  woiild  take  real  and  personal 
property  left  by  him,  to  descend  to  and  to  be  distributed 
among  them  by  law.'  And  this  conveyance  is  made  upon 
this  further  trust:  '  That  if  the  said  Thomas  F.  shall  at  his 
death  leave  neither  child  nor  the  descendants  of  any  child  liv 
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ing,  and  if  he  shall  by  last  will  and  testament  dieect  said  trustee 
to  convey  the  said  property  or  any  part  thereof,  or  to  pay  over 
any  of  the  money  that  may  be  in  his  hands  under  this  trust, 
to  any  person,  then  said  trustee  shall  convey  the  same  and 
pay  over  the  funds  according  to  such  direction.'"  It  was 
further  provided  in  the  deed,  that  in  case  Smith  should  die 
intestate,  without  children  or  their  descendants,  the  trustee 
should  then  hold  the  property  for  his  brother  and  sister,  sub- 
ject to  similar  trusts  as  before;  and  upon  their  death  the 
property  was  to  be  conveyed  to  the  heir  at  law  of  Smith.  And 
the  deeds  then  continued:  "And  this  conveyance  is  upon  this 
further  trust:  'That  the  said  Thomas  F.  Smith  during  his 
life,  and  after  his  death  those  who  succeed  him  in  said  prop- 
erty, shall  have  the  right  at  any  time  to  serve  a  written  de- 
mand upon  said  trustee  to  convey  such  estate  in  said  premises 
as  is  hereby  vested  in  said  trustee  to  another  trustee,  to  be 
named  in  such  demand;  and  thereupon  said  trustee  shall 
<jonvey  the  said  property  to  such  new  trustee  upon  the  like 
uses  and  trusts,  and  subject  to  the  same  limitations  and  re- 
strictions herein  above  set  forth, — the  object  of  this  clause 
being  to  confer  on  said  Thomas  F.  Smith  during  his  life,  and 
after  his  death  those  who  succeed  him  as  aforesaid  in  said 
property,  the  power  to  substitute  another  trustee  in  place 
of  said  trustee  herein  named,  but  not  in  any  manner  what- 
ever to  affect  or  change  the  uses  and  trusts,  or  to  alter,  mod- 
ify, increase,  or  diminish  the  limitations,  restrictions,  and 
stipulations  hereinbefore  mentioned.'"  A  demurrer  to  the 
petition  was  sustained,  and  the  cause  is  submitted  to  this  court 
upon  a  writ  of  error. 

Cline^  Jamison,  and  Day,  for  the  plaintiff  in  error. 

Field,  HamUtony  and  A,  J,  P.  Oaresche,  for  the  defendants  in 
error. 

By  Court,  Holmes,  J.  The  case  is  submitted  upon  the 
questions,  —  1.  Whether,  under  the  terms  of  the  trust  deed, 
Thomas  F.  Smith  took  an  estate  or  interest  in  the  land  that 
was  vendible  under  execution;  and  2.  Whether  the  plaintiff 
IS  entitled  to  any  relief  upon  this  bill,  or  can,  by  any  proceed- 
ing in  equity,  reach  the  profits  of  the  land  during  the  life  of 
Smith. 

There  is  no  allegation  of  fraud,  and  the  validity  of  the  deed 
is  admitted.     It  is  to  be  taken  as  a  voluntary  conveyance  in 
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good  faith  and  upon  a  good  consideration.  The  deed  creates 
a  trust;  and  the  trusts  declared  are  of  such  a  nature  as  to 
preclude  the  execution  of  a  use  in  Smith  as  the  original 
grantor  under  the  statute:  Quest  v.  Farley j  19  Mo.  147.  It  is 
a  trust  of  which  the  scheme  has  been  completely  declared  in 
the  outset,  and  may  be  considered  so  far  as  an  executed  trust. 
It  is  not  executory  in  any  sense  that  would  require  the  aid  of 
a  court  of  equity  to  prescribe  the  mode  in  which  the  trusts 
are  to  be  executed;  but  the  execution  of  the  trusts,  as  declared, 
would  be  enforced  in  equity.  It  is  an  express  trust,  and  there 
is  no  room  to  infer  a  resulting  trust  by  operation  of  law  for  the 
benefit  of  Thomas  F.  Smith. 

The  first  question  is,  whether  the  trust  declared  for  his 
benefit  creates  an  equitable  estate  in  the  land  that  could  be 
levied  on  and  sold  under  execution.  By  the  statute,  "  all  real 
estate  whereof  the  defendant,  or  any  person  for  his  use,  was 
seised  in  law  or  equity,"  is  subject  to  sale  under  execution; 
and  the  term  "real  estate"  includes  "all  estate  and  interest  in 
lands,  tenements,  and  hereditaments":  Rev.  Code,  1855,  p.  740, 
sees.  17,  73.  The  statute  contemplates  an  interest  or  estate  in 
the  land,  of  wl^ich  the  defendant,  or  the  trustee  for  his  use,  is 
seised  in  law  or  equity;  and  when  there  is  no  seisin  of  such 
an  equitable  estate,  there  is  no  interest  in  the  land  which  is 
liable  to  execution:  Brant  v.  Robertson,  16  Mo.  149.  It  was 
said  in  Broadwell  v.  Yantis,  10  Id.  403,  that  "  there  must  be 
an  interest  in  land  which  a  court  of  law  can  protect  or  enforce, 
in  order  that  it  may  be  subject  to  the  lien  of  a  judgment  and 
execution,"  and  that  "a  mere  equity,  unaccompanied  with 
possession,  is  not  such  an  interest."  The  previous  decision  of 
this  court  would  seem  to  warrant  a  distinction,  in  reference  t. 
the  beneficiary,  between  a  vested  equitable  estate  in  possession, 
and  a  mere  ground  of  equitable  relief  against  the  trustee,  as  a 
simple  right  to  maintain  a  suit  in  equity:  Anthony  v.  Rogers,  17 
Mo.  394;  Rankin  v.  Harper,  23  Id.  579;  Dunnica  v.  Coy^  24  Id. 
J  67  [69  Am.  Dec.  420].  The  case  of  Broadwell  v.  Yantis,  supra^ 
recognized  the  authority  of  the  case  of  Bogart  v.  Perry,  1  Johns. 
Cas.  52,  which  appears  to  have  proceeded  upon  a  distinction 
of  this  nature;  and  it  was  there  said  that  there  must  be  an 
equitable  title  or  estate  within  the  purview  of  tbe  statute  of 
uses,  and  not  a  mere  equitable  interest  in  the  land.  It  is  not 
very  clear  what  was  meant  by  such  an  interest,  but  it  may  be 
supposed  to  mean  such  an  interest  only  as  might  furnish  a 
ground  for  equitable  relief  against  the  trustee  to  enforce  the 
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execution  of  the  trust,  or  "  an  equitable  choee  in  action/'  as  it 
was  said  in  that  case. 

A  life  estate  in  land,  at  common  law,  was  evidenced  by  the 
tenant  being  clothed  with  the  possession  under  the  name  of 
livery  of  seisin,  and  he  became  a  freeholder.  Trusts  are  cog- 
nizable only  in  equity,  and  it  was  for  the  reason  that  the  col- 
lateral obligations  of  trusts  were  not  known  at  law  as  interests 
in  lands  that  they  took  the  name  of  equitable  estates.  A 
simple  trust  supposes  the  legal  estate  merely  to  be  vested  in 
the  trustee,  and  that  the  cestui  que  trust  is  entitled  in  equity 
to  the  rents  and  profits,  and  has  power  to  dispose  of  the  lands, 
and  a  right  to  call  upon  the  trustee  to  execute  a  conveyance 
to  him:  2  Washburn  on  Real  Property,  166,  220.  Under  this 
deed,  it  is  plain  that  Thomas  F.  Smith  had  no  seisin  or  pos- 
session of  the  land,  no  power  to  dispose  of  any  estate  in  the 
land,  or  to  enjoy  the  occupancy,  or  to  collect  the  rents;  nor 
could  he  call  upon  the  trustee  to  execute  any  conveyance  to 
himself.  His  interest,  whatever  it  may  have  been,  does  not 
appear  to  have  had  the  ordinary  incidents  of  a  life  estate  in 
land,  either  at  law  or  in  equity.  We  think  it  is  suflBciently  clear 
that  the  deed  did  not  vest  in  him  an  equitable  estate  in  the 
land  itself,  to  be  enjoyed  in  possession  or  otherwise.  The 
levy,  sale,  and  sheriff's  deed  to  the  purchaser,  under  the  exe- 
cution, described  the  property  as  "  all  the  right,  title,  interest, 
claim,  estate,  and  property  of  the  said  Thomas  F.  Smith  in 
and  to"  the  lots  mentioned  and  designated  by  metes  and 
bounds.  We  must  hold  that  he  had  no  estate  in  the  land 
which  could  pass  by  that  description. 

In  England,  a  judgment  is  made  a  charge  in  equity  on  all 
lands  and  equitable  interests,  and  the  lien  may  be  enforced  by 
the  courts  of  equity,  and  be  made  available  even  by  a  sale: 
Adams's  Equity,  130,  133.  In  that  way  there  is  less  danger  of 
a  sacrifice  of  property  in  consequence  of  the  difficulty  of  ascer- 
taining what  those  interests  are;  but  if  all  equitable  estates 
and  interests  were  subject  to  sale  under  execution,  the  seller 
could  seldom  know  what  he  was  selling,  nor  the  purchaser 
what  he  was  buying,  and  valuable  property  would  almost  in- 
evitably be  sacrificed,  or  the  levy  and  sale  would  prove  utterly 
futile.  Considerations  like  these  may  justify  us  in  confining 
the  meaning  of  the  statute  to  its  clear  and  express  terms. 

Many  cases  from  other  states  bave  been  cited  by  the  defend- 
ants' counsel,  which  may  be  taken  as  examples  of  equitable 
interests  that  are  not  vendible  under  execution;   and  some 
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cases  also  of  bounties  given  by  the  donors  for  the  maintenance 
and  support  of  the  beneficiary,  or  of  a  man  and  his  family, 
under  limitations  and  restrictions  as  to  the  interest  conferred 
that  were  held  to  preclude  the  vesting  of  any  interest  or  prop- 
erty which  could  be  subjected  to  the  payment  of  debts  even  by 
a  judgment  creditor's  bill:  Johnston  v.  Zane^  11  Gratt.  552; 
Fisher  v.  Taylor^  2  Rawle,  33;  Holdship  v.  Pattereonj  7  Watts, 
647;  Brewster  v.  Striker^  2  N.  Y.  19;  Ashhurst  v.  Oiven,  5 
Watts  &  S.  323;  Markham  v.  Guerrantj  4  Leigh,  284.  Upon 
the  question  whether  this  interest  was  subject  to  levy  and  sale 
under  execution,  they  give  a  strong  support  to  the  construction 
we  have  given  to  the  statute,  but  none  of  them  can  be  regarded 
as  decisive  of  the  point  that  the  interest  of  Smith,  under  this 
deed,  was  not  a  vested  interest  for  life  in  the  net  product  of 
the  rents,  issues,  and  profits  arising  out  of  this  laud,  which 
may  be  reached  by  the  creditor,  and  applied  in  equity  to  the 
satisfaction  of  this  debt. 

This  brings  us  to  the  second  question,  whether  the  plaintiff 
is  entitled  to  any  relief  on  this  bill,  or  can,  by  any  proceeding 
in  equity,  reach  this  net  income  during  the  life  of  the  bene- 
ficiary. What  interest,  then,  did  He  take?  By  the  terms  of 
the  deed,  during  his  life,  the  trustee  is  to  control  and  manage 
the  property,  to  make  loans,  and  receive  the  rents  and  profits,  to 
pay  all  the  taxes,  charges,  insurance,  and  other  expenses,  and 
to  pay  over  to  Thomas  P.  Smith,  at  the  end  of  each  quarter 
during  his  life,  **the  net  product  of  said  property,"  under  the 
restrictions  mentioned,  with  remainders  over,  and  a  power  of 
appointment  as  therein  expressed.  This  gave  him  a  vested 
life  estate  in  this  net  product,  of  which  the  trustee  could  not 
deprive  him  by  the  exercise  of  any  discretion.  He  was  bound 
to  pay  it  over  to  Smith,  and  it  is  not  given  to  any  other  person. 
So  far,  the  case  is  similar  to  that  of  Green  v.  Spicer,  1  Russ.  & 
M.  395.  Other  cases  fully  support  this  construction:  Piercy 
V.  Roberts,  1  Mylue  &  K.  4;  Ilallett  v.  Thompson,  5  Paige,  583; 
Dich  V.  Pitchford,  1  Dev.  &  B.  Eq.  480;  Bryan  v.  Knickerbocker, 
1  Barb.  Ch.  409.  As  it  was  said  in  Brandon  v.  Robinson,  18 
Ves.  Jr.  429,  it  could  not  be  contended  that  he  had  no  interest 
until  he  tendered  himself  personally  to  give  a  receipt,  nor  that 
if  he  refused  to  give  a  receipt  during  his  life,  and  allowed  the 
income  to  accumulate,  it  would  not  be  assets  for  his  debts:  it 
would  clearly  be  so:  2  Story's  Eq.  Jur.,  sec.  974  a. 

There  is  no  limitation  over  this  whole  interest  upon  any 
•condition  that  could  determine  it,  short  of  the  period  of  his 
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life.  The  restriction  expressed  concerns  only  each  quarter's 
rent  as  it  becomes  due,  and  this  is  only  that  if  by  any  per- 
sonal act  he  shall  assign,  or  in  any  manner  attempt  to  antici- 
pate, the  income  of  any  quarter,  that  quarter's  income  shall  go 
over.  The  additional  clause  further  shows  very  clearly  that 
he  was  to  be  the  owner  of  this  interest  in  the  net  product,  but 
not  of  the  income  of  any  quarter  until  it  had  accrued;  and 
any  attempt  to  anticipate  should  prevent  him  or  his  assigns 
from  having  any  interest  in  the  quarter's  income  so  attempted 
to  be  anticipated,  and  in  this  case  it  was  to  go  over. 

There  is  no  question  here  of  any  personal  act,  or  attempt  to 
anticipate,  within  this  restriction.  There  is  no  question  of 
any  assignment  by  an  act  of  bankruptcy  or  an  insolvent's 
schedule.  The  levy  and  sale  under  execution  being  ineffect- 
ual to  pass  this  equitable  interest,  there  is  no  question  of  an 
assignment  by  the  act  of  the  law  in  invitum.  The  case  is 
really  that  of  a  judgment  creditor  seeking  a  remedy  in  equity 
against  this  property  of  the  debtor,  to  subject  it  to  the  pay- 
ment of  his  debt.  The  property  is  of  such  a  nature  that  it 
cannot  effectually  be  reached  at  law;  but  it  is  quite  a  different 
thing  in  equity.  Here  is  an  attempt  of  a  man  apparently  to 
tie  up  his  own  property  under  a  trust  in  such  a  manner  that 
himself,  as  owner,  may  be  enabled  to  enjoy  the  income  and  set 
his  creditors  at  defiance.  This  is  a  thing  the  law  does  not  al- 
low. A  man  cannot  own  property  or  money  and  not  own  it  at 
the  same  time.  Whatever  might  be  said  of  the  justice  or 
honesty  of  the  thing  in  point  of  morals,  it  is  enough  that  such 
an  arrangement  is  in  contravention  of  the  rules  of  law  and 
equity.  He  cannot  be  permitted  to  have  the  beneficial  enjoy- 
ment of  an  income  of  this  nature  beyond  the  reach  of  his 
honest  debts. 

As  it  was  said  by  Lord  Eldon,  in  a  similar  case,  ''he  can- 
not prevent  his-  creditors  obtaining  any  interest  in  it,  though 
it  is  his."  Nor,  when  the  property  is  actually  given  to  a  man 
in  this  manner  for  life,  can  the  donor  take  away  the  incidents 
of  a  life  estate,  nor  annex  restrictions  that  shall  deprive  him 
of  all  power  of  alienation,  though  he  may  reduce  the  interest 
to  an  estate  short  of  a  life  estate  by  a  limitation  over:  Bran- 
don v.  Robinsony  18  Ves.  433;  Oravea  v.  Dolphin^  1  Sim.  66; 
Lear  v.  Leggett,  2  Id.  479;  Sh^e  v.  Hale^  13  Ves.  404;  PiercyY. 
Roberts,  1  Mylne  &  K.  4. 

An  exception  may  be  permitted  in  favor  of  a  married  woman 
(as  to  the  power  of  alienation),  to  the  extent  tbAt  the  pow^ar 
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is  created  by  a  court  of  equity,  in  reference  to  her,  a  separate 
property,  but  no  further:  Barton  v.  Briwoe^  Jacob,  603.  It  ia 
further  to  be  observed  that  this  was  not  a  bounty  coming  from 
another  under  rigid  restrictions  for  maintenance  only,  and  ex- 
cluding all  ownership  of  any  interest  in  the  fund,  but  the 
beneficiary  was  himself  the  donor,  with  no  restrictions  which 
can  be  admitted  to  exclude  a  vested  ownership  for  life.  In 
such  case,  especially,  the  court  will  lean  in  favor  of  a  vested 
interest. 

The  cases  show  that  the  proper  remedy  in  such  case  is  a  bill 
by  the  judgment  creditor  to  have  the  rents  and  profits,  as  they 
accrue,  applied  in  equity  to  the  satisfaction  of  the  debt,  as  far 
as  they  will  go,  and  the  powers  of  the  court  are  ample  to  make 
the  remedy  efiectual:  Bryan  v.  Knickerbockery  1  Barb.  Ch.  409; 
Dick  V,  Pitchford,  1  Dev.  &  B.  Eq.  480;  Hallett  v.  Thompson^  & 
Paige,  583.  There  would  probably  be  no  occasion  to  take  the 
property  out  of  the  hands  of  the  trustee;  but  he  might  be  en- 
joined from  paying  over  the  quarterly  rents  to  Smith,  and  di- 
rected to  pay  them  over  for  the  satisfaction  of  such  decree  as 
might  be  rendered.  The  commencement  of  suit  would  create 
an  equitable  lien  on  the  rents  and  profits  in  the  hands  of  the 
trustee  accrued  or  to  become  due;  and  a  master  might  bo 
directed  to  take  an  account,  or  such  other  proceedings  be  had 
as  might  seem  proper,  according  to  the  practice  in  equity:  2 
Spencer's  Eq.  Jur.  40,  798. 

It  will  be  apparent  that  the  plaintiff  was  not  entitled  to  re- 
lief upon  this  petition.  It  was  not  framed  with  a  view  to  the 
relief  that  might  be  granted  as  above  indicated.  The  demurrer 
was  properly  sustained. 

The  judgment  will  therefore  be  a£Eirmed. 

The  other  judges  concurred. 


OiTATiONS  OF  Pbincipal  Gase.  — In  the  case  of  Laddcmd  ▼.  Cfareaehe^  55- 
Mo.  207,  269,  the  same  trust  as  that  of  the  principal  case  was  involved,  and 
the  plaintiff  sought  to  reach  the  trust  fund  by  process  of  garnishment,  but 
the  court  held  tliat  this  also  was  not  a  proper  means  of  subjecting  the  fund 
to  the  payment  of  the  beneficiary's  debts.  The  proper  remedy  was  in  equity: 
Dodd  V.  Levyt  10  Mo.  App.  123,  citing  the  principal  case.  See,  however, 
Pklxna  V.  Dorria,  20  Id.  1.  The  case  of  Lackland  v.  Smitk,  6  Id.  153,  was 
another  attempt  to  reach  the  same  trust,  the  creditor  here  adopting  a  bill  in 
equity  as  his  appropriate  remedy,  and  though  the  trial  court  dismissed  the 
bill,  the  appellate  court  sustained  it,  reversing  the  decision  of  the  lower 
court,  and  remanding  the  oaose.  The  principal  case  is  also  cited  to  the 
point  that  where  the  income  of  a  trust  estate  is  given  to  a  man  for  life,  th« 
equitable  estate  for  life  is  alienable  by  and  liable  in  equity  to  the  debts  o€ 
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the  tttM  que  trust,  and  this  quality  is  so  inaeparable  from  the  estate,  that  no 
provision,  however  express,  which  does  not  operate  as  a  cesser  or  limitation 
of  the  estate  itself  can  protect  it  from  his  debts:  Sparhawk  ▼.  Cloon,  125 
Mass.  266.  And  so  also  Lcanpert  ▼.  ffaydel,  20  Mo.  App.  625,  by  Lewis, 
P.  J.,  in  a  dissenting  opinion. 

EQUmXS    NOT    SCTBJBCT    TO    EZBOUTION    VNBEB    STATUTES    SUBJBOTING 

Trust  Estates.  -^  Statute  qf  Charles  11.  —  Tmst  estates  were  not  regarded 
at  common  law  as  assets:  Freeman  on  Ebceoutions,  sec  187;  BenneU  ▼.  Box^ 
1  Cas.  Ch.  12;  nor  were  they  subject  to  debts  due  to  private  persons  for  at 
common  law  an  execution  operated  on  legal  right  and  title,  and  not 
upon  equitable  interests,  which  were  exclusively  of  equitable  jurisdiction: 
8huU  V.  Harder,  1  Terg.  3;  8.  C,  24  Am.  Dec.  427;  Freeman  on  Executions, 
sec.  187;  "and  it  is  doubtful  whether  they  were  liable  to  crown  debts. 
'But  by  the  statute  13  Eliz.,  c  4^  it  is  enacted  that  if  any  person  who  is  an 
accountant,  or  indebted  to  the  crown,  shall  purchase  any  lands  in  the  name 
of  other  persons  to  his  own  use,  all  such  lands  shall  be  taken  for  the  satLsfac- 
tion  of  the  debts  due  by  such  person  to  the  crown ':  1  Qreenleafs  Cruise, 
413 ":  Freeman  on  Executions,  sec.  187.  In  the  reign  of  Charles  n.,  how- 
ever, a  statute  was  passed  to  enable  private  creditors  to  obtain  satisfaction 
of  their  debts  by  extending  lands  held  in  trust,  and  by  this  statute,  29  Car. 
n.,  c.  3,  sec.  10,  it  was  'enacted  "  that  it  shall  and  may  be  lawful  for  every 
sheriff  or  other  officer  to  whom  any  writ  or  precept  shall  be  directed,  upon 
any  judgment,  statute,  or  recognizance,  to  do,  make,  and  deliver  execution 
unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements,  etc.,  as  any 
other  person  or  persons  shall  be  seised  or  possessed  in  trust  for  him  against 
whom  execution  is  so  sued,  like  as  the  sheriff  or  other  officer  might  or 
ought  to  have  done  if  said  party  against  whom  the  execution  shall  be  so  sued 
had  been  seised  of  such  lands,  tenements,  etc.,  of  such  estate  as  they  be 
seised  of  in  trust  for  him  at  the  time  of  the  said  execution  sued,  which  lauds, 
tenements,  etc.,  by  force  and  virtue  of  such  execution  shall  accordingly  be 
held  and  enjoyed,  free  and  discharged  from  all  encumbrances  of  such  person 
or  persona  as  shall  be  so  seised  or  possessed  in  trust  for  the  person  against 
whom  such  execution  shall  be  sued;  and  if  any  cestui  qtie  trust  shall  die,  leav- 
ing a  trust  in  fee-simple  to  descend  to*  his  heir,  then,  and  in  every  such  case, 
Buch  trust  shall  be  deemed  and  taken,  and  is  hereby  declared,  to  be  assets  by 
descent;  and  the  heir  shall  be  liable  to  and  chargeable  with  the  obligation  of 
hia  ancestors,  for  and  by  reason  of  such  assets,  as  fully  and  amply  as  he 
might  or  ought  to  have  been  if  the  estate  in  law  had  descended  to  him  in 
possession,  in  like  manner  as  the  trust  descended." 

"The  tendency  of  the  decisions  has  been  such  as  to  restrict  the  operation 
of  this  statute  to  the  estates  therein  clearly  and  expressly  designated.  It  by 
no  means  follows  that,  in  states  which  have  adopted  this  or  a  similar  statute, 
all  equitable  estates  are  subject  to  execution.  On  the  contrary,  it  will  be 
found  that  the  equitable  interests  coming  within  the  statutes  are  compara- 
tively rare  ":  Freeman  on  Executions,  sec.  187.  It  is  settled  that  the  trusts 
contemplated  by  the  statute  of  Charles  were  only  such  pure  and  simple  trusts 
as  exist  when  the  ceiUtti  que  trust  has  the  whole  beneficial  interest,  and  the 
trustee  the  bare  legal  title,  and  that  any  complicated  trusts,  such  as  exist 
when  any  other  persons  are  beneficially  interested  besides  the  judgment 
debtor,  are  not  within  its  purview,  and  if  creditors  would  seek  satisfaction  of 
theur  debts  out  of  such  interests,  they  must  do  so  in  a  court  of  chancery, 
which  is  so  constituted  as  to  be  capable  of  adjusting  conflicting  interests  by 
hearing  and  determining  upon  the  rights  of  all  parties  interested,  — a  capacity 
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not  poaseased  by  ooorts  of  laV.  Thus  in  Doe  ▼.  OrtenMl^  4  Bom.  ft  Aid. 
684»  Mr.  Chief  Justice  Abbott  aays:  "The  words  of  the  etatate  are  'seised 
or  possessed  in  trust  for  him  against  whom  ezecation  is  sned,  like  as  the 
sheriff  might  do^  if  that  person  were  seised.'  This  statute  made  a  change  in 
the  common  law,  and  np  to  a  certain  extent  at  least,  made  a  trust  the  sub- 
ject of  inquiry  and  cognisance  in  a  legal  proceeding.  We  think  that  the  trust 
that  is  to  be  thus  treated  must  be  a  dear  and  simple  trust  for  the  benefit  of 
the  debtor;  the  object  of  the  statute  appearing  to  us  to  be  merely  to  remote 
the  t>echnical  objection  arising  from  the  interest  in  land  being  legally  vested 
in  another  person,  where  it  is  so  vested  for  the  benefit  of  the  debtor."  And 
the  trust  in  that  case,  he  said,  "was  obviously  created,  not  for  the  benefit  of 
Mr.  Greenhill,  the  debtor,  but  for  the  benefit  and  security  of  Mrs.  GreenhUl, 
bis  mother.  She  is  the  principal  object  of  the  trust."  And  the  case  is  au- 
thority to  the  effect  that  this  clause  of  the  statute  of  Charles  11.  is  confined  to 
oases  where  the  trustees  are  seised  or  possessed  in  trust  for  a  defendant  alone, 
and  not  jointly  with  another  person.  In  Forth  v.  Duke  qfNorfcJkt  4  Madd. 
<603,  also,  it  is  said  by  Sir  John  Leach,  that  "  a  judgment  creditor  has  at  law, 
by  the  statute  of  frands,  execution  against  the  equitable  freehold  estate  of 
the  debtor  in  the  hands  of  his  trustee,  provided  the  debtor  has  the  whole 
beneficial  interest;  but  if  he  has  left  a  partial  interest  only  in  his  equitable 
freehold  estate,  the  judgment  creditor  has  no  execution  at  law,  though  he 
may  come  into  a  court  of  equity,  and  claim  there  the  same  satisfaction  out  of 
the  equitable  interest  as  he  would  be  entitled  to  at  law  if  it  were  legal."  See 
also  Harria  v.  Pugh^  4  Bing.  335.  And  it  has  also  been  held  that  the  statute 
4oes  not  extend  to  estates  for  years:  King  v.  BaUeU^  2  Vem.  248;  or  to  equita- 
ble interests  in  personalty;  Rke  ads.  BumeUt  1  Speers  Eq.  579;  S.  C,  42  Am. 
Dec.  33d.  In  fine,  "  the  operation  of  this  and  similar  statutes  seems  to  be 
oonfined  to  jcases  where  a  ceatot  que  truHy  by  virtue  of  a  conveyance  or  devise, 
is  entitled  to  the  full  and  exdnsive  benefit  and  enjoyment  of  an  estate  the 
legal  title  to  which  is  vested  in  another  ":  Freeman  on  Executions,  sec.  187. 

Statdtbs  in  Amsbioa.  -—The  statute  of  29  Charles  IL  did  not  extend  to 
the  colonies:  BuneU  v.  Lewis,  2  Pick.  508;  MerriU  v.  Brown,  12  Id.  216; 
Boarman  v.  CcUleU,  13  Smedes  k  M.  149;  and  in  some  of  the  states  it  has 
never  been  adopted,  and  the  rule  respecting  trust  estates  remains  as  at  com- 
mon law,  and  they  cannot  be  taken  under  execution;  Id.;  though  it  has  also 
been  held  that  the  provisions  of  the  statute  of  frauds,  29  Charles  11.,  were 
extended  to  the  colonies  by  virtue  of  the  statute  5  Qeo.  II.,  c  7,  sec.  4: 
Skme  V.  Harder,  1  Yerg.  3;  S.  C,  24  Am.  Dec.  427;  IVhUe  v.  Kamna(^  8 
Rich.  377. 

In  many  of  the  states,  however,  this  statute  has  been  enacted,  either  in 
the  same  words  or  in  language  similar  in  effisct;  while  in  others,  statutes 
have  been  passed  in  this  regard  which  are  more  or  less  comprehensive  tbaa 
the  Wnglish  statute. 

It  has  been  said  that  these  statutes — that  is,  the  Wnglish  statute  and  those 
taken  directly  from  it —  were  passed  with  the  intent  to  enable  a  creditor  to 
reach  at  law  those  fraudulent  and  covinous  trusts  in  which  the  cestui  que  uee 
has  the  whole  beneficial  interest,  and  the  trustee  the  naked  and  formal  title; 
and  that  it  undoubtedly  extends,  also,  to  a  transaction  which  was  not  origi- 
nally fraudulent,  as  where  the  trustee  had  at  first  an  interest  in  the  estate, 
but  which  snbseqiMntly  became  extinot,  and  the  whole  estate  vested  in  the 
oeitat 91W fmat.'  BogeriY.  Perry,  17  Johns.  351;  8.  C,  8  Am.  Deo.  411.  This 
may  very  possibly  have  been  the  original  intent  d  the  statate^  bat  thsy 
liave  oartainly  been  grren  a  nmdi  wider  scope. 
Ail  Dbo  VoLi  XOVII-40 
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The  Knglinh  role  of  constmctiaa  is  imiTenally  accepted  in  this  coontry  in 
determining  what  trusts  may  be  reached  under  statates  saeh  as  that  of  29 
Charles  IL;  and  it  is  settled  that  the  trust  mnst  be  a  dear  and  simple  tnwt^ 
for  the  benefit  of  the  debtor  alone:  Bke  ads.  BumeU,  I  Speers  Eq.  079;  b.  0.« 
42  Am.  Dec  336;  WhUe  ▼.  Kavanagh,  8  Rich.  377;  HarHmm  v.  Battle,  1  Der. 
Eq.  541;  ISasUcmd  y.  Jordan,  3  Bibb,  186;  Omuby  ▼.  Tarascon^  3  litt  412. 
There  mnst  be  no  beneficial  interest  in  the  trustee:  Blanchard  ▼.  Taylor,  7 
B.  Mon.  645;  and  he  mnst  ha^e  a  mere  "dry,  naked  legal  title/'  with  the 
whole  beneficial  interest  in  the  oubd  qm  iru$L'  Prealey  ▼.  Bogtrs,  24  Miss. 
520;  BroadweQ  r,  Tantia,  10  Mo.  398, 403;  Jadxon  ▼.  Bateman,  2  Wend.  570. 
Therefore,  if  others  besides  the  judgment  debtor  have  an  equitable  interest 
in  the  land,  his  interest  is  not  within  the  statute;  or  in  oiher  words,  equi- 
table interests  held  jointly  with  another  person  are  not  subject  to  sale  under 
execution;  the  judgment  debtor  must  have  the  entire  equitable  interest: 
Lynch  v.  (Ttica  Ins,  Co,,  18  Wend.  236;  O^tOtnt  v.  Gardner,  19  Id.  414;  Jad^ 
aon  V.  BaUman,  2  Id.  570;  KeUogg  ▼.  Wood,  4  Paige,  578;  Rict  ads.  BumeU, 
1  Speers  Eq.  579;  8.  C,  42  Am.  Dec  336;  CouUa  v.  WaHur,  2  Leigh,  28a 
Thus  it  is  said  by  Judge  Walker,  in  delivering  the  opinion  of  the  court  in 
PeUU  V.  Johnson,  15  Ark.  55:  "In  all  such  cases,  where  the  debtor  in  pos- 
sessed of  an  equitable  estate,  in  which  there  are  conflicting  interests,  upon 
the  determination  of  which  the  debtor's  real  interest  must  depend,  and  the 
creditor  seeks  to  subject  it  to  the  payn^ent  of  his  debt,  his  best,  and  in  most 
cases  his  only,  remedy  is  in  chancery,  where  all  the  parties  interested  can  be 
heard  and  the  real  interest  of  the  debtor  ascertained,  and  where  a  sale  may 
be  had  under  process  so  guarded  as  to  protect  the  interest  of  the  debtor,  and 
give  assurance  to  the  purchaser  of  an  unencumbered  title" 

As  a  corollary  of  this  proposition,  and  for  the  same  reason,  it  is  maintained 
that  imperfect  and  uncertain  equities  of  a  complicated  nature  are  not  subject 
to  sale  under  these  statutes,  and  only  pure  and  unmixed  trusts  in  favor  of 
the  debtor  alone  are  so  subject;  the  remedy  of  the  creditor  where  mixed  and 
complicated  trusts  are  involved  being  properly  in  a/orum  of  equity:  //op^ms 
V.  Carey,  23  Miss.  54;  Ooodwm  v.  Anderson,  5  Smedes  &  M.  730;  Harrison  v. 
BalUen  1  Dev.  Eq.  541;  Melton  v.  Davidson,  6  Ired.  Eq.  194;  Brown  v.  Craves, 
4  Hawks,  342;  Gamble  v.  Dabney,  20  Tex.  76,  77;  WaUaoe  v.  Campbell,  53  Id. 
229;  since  execution  sales  of  such  equities  "  must  be  made  at  ruinous  sacrifices 
to  debtors,  and  without  efifecting  the  purpose  of  the  law  in  satisfying  the 
claims  of  creditors  ":  Edwards  v.  Norton^  55  Tex.  405;  Hendricks  v.  Snediker, 
30  Id.  306.  In  Bradtoell  v.  Yantis,  10  Mo.  398,  403,  cited  approvingly  in  the 
principal  case,  it  is  said  that  there  must  be  an  interest  in  the  land  which  a 
court  of  law  can  protect  and  enforce.  And  certainly  where  the  equity  is  of 
such  a  mixed  and  complicated  nature  that  it  constitutes  a  mere  equitable 
chose  in  action,  a  mere  right  to  enforce  in  equity  a  performance  by  the  trus- 
tee of  the  duties  of  his  trust,  it  is  not  such  a  pure  and  simple  trust  as  may  be 
sold  under  execution  at  law:  The  principal  case;  Vaitx  v.  Parke,  7  Watts  &  S. 
25;  Fisher  v.  Taylor,  2  Rawle,  33;  and  in  North  Carolina  it  is  held  that  whe**e 
the  court  cannot  decree  a  conveyance  of  the  legal  title  at  the  suit  of  the  cestui 
que  trust,  the  trustee's  estate  would  not  be  divested  by  a  sherifiTs  sale  under 
execution  against  the  cestui  que  trust:  Battle  v.  Petway,  5  Ired.  576;  S.  C,  44 
Am.  Dec  59;  Forbes  v.  Smith,  8  Ired.  Eq.  31;  Williams  v.  Council,  4  Jones, 
215;  but  see  Life  Estates,  it^ra.  In  connection  with  the  subject  of  "com- 
plicated trusts,"  it  is  to  be  noted  that  many  cases,  where  the  question  of  the 
Uability  of  equitable  estates  in  land  to  execution  has  arisen,  have  considered 
only  the  statute  of  uses  and  its  effect  in  executing  the  use  in  the  cestui  que 
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MM  so  as  to  sabject  it  to  ezeeation  in  the  same  way  as  a  l^gal  estate;  and  in 
these  cases  the  statute  of  frauds,  29  Charles  11.,  is  sometimes  not  considered. 
These  cases  maintain  that  where  land  is  devised  to  trustees  they  will  take 
the  legal  estate  wherever  it  is  necessary  in  order  to  effect  the  purposes  of  the 
trust;  the  statute  of  uses  does  not  apply  to  special  and  active  trusts,  and  they 
are  not  ezecnted  under  that  statute,  and  are  not  subject  to  sale  under  execu- 
tion: (Tpham  v.  Vam/qf,  16  N.  H.  462;  Hooberrp  v.  Harding,  3  Tenn.  Ch.  677; 
See  Harrimm  v.  Batae^  1  Dev.  Eq.  641;  and  "Equitable  Life  Estates,"  it^rtL 
Bo  in  AMurH  v.  Qivm^  6  Watts  k  S.  323,  it  is  held  that  the  estate  of  trus- 
tee who  receives  a  maintenance  out  of  the  trust  estate,  which  by  the  terms  of 
the  will  he  holds  in  trust  for  his  children,  cannot  be  sold. 

BxampUi  qf  Mixed  TrugU  noi  Subject  to  EhDecMtion.  —  Where  by  the  terms  of 
a  settlement  the  real  and  personal  estate  of  a  feme  Mole  was  vested  in  » 
trustee  to  be  held  for  her  until  marriage,  and  afterwards  for  the  joint  use 
of  the  husband  and  wife,  and  of  the  survivor,  with  contingent  remainders 
over,  the  use  was  not  executed  under  the  statute  of  uses,  and  the  legal  title 
therefor  remained  in  the  trustee;  and  furthermore,  the  statute  of  frauds, 
20  Gar.  IL,  c  3,  sec.  10,  did  not  apply,  for  the  trust  was  not  a  simple  one,  for 
the  benefit  of  the  debtor  alone,  but  his  equitable  interests  were  mingled  and 
united  with  those  of  his  wife,  who  was  indeed  the  primary  and  principal  ob- 
ject of  the  trust,  and  therefore  his  interest  was  not  subject  to  sale  under 
execution:  Rice  ads.  BumeU,  1  Speers  £q.  579;  S.  C,  42  Am.  Dec.  336. 
Where  a  trustee  holds  land  for  the  sole  and  separate  use  of  the  wife  of 
the  debtor  for  life,  and  after  her  death  to  the  use  of  the  debtor  for  life, 
and  after  the  death  of  the  survivor  to  the  use  of  the  children  of  the  debtor, 
the  debtor  has  not  such  an  interest  as  is  subject  to  sale  under  the  tenth  sec- 
tion of  the  statute  of  frauds,  during  the  lifetime  of  his  wife:  Wlute  v.  KavjC" 
naght  8  Rich.  377.  So  where  real  estate  is  vested  in  a  trustee  by  deed  of 
marriage  settlement,  in  trust  to  pay  the  wife  an  annuity  out  of  the  profits, 
and,  subject  to  this  annuity,  in  trust  for  a  sou  of  the  grantor,  the  interest 
of  the  latter  is  not  subject  to  execution  during  the  life  of  tlie  annuitant: 
CciuUa  V.  WdlkeTf  2  Leigh,  268.  And  so  a  settlement  which  gives  the  grantor 
and  his  wife  a  mere  maintenance  for  his  life,  and  provides  that  the  property 
shall  not  be  subject  to  his  debts  thereafter  contracted,  is  valid,  and  his  in- 
terest cannot  be  subjected  to  the  payment  of  his  debts:  Johnston  v.  Zane,  11 
Gratt.  652. 

Where  property  is  given  in  trust  to  be  divided  among  certain  named  per- 
sons, the  interest  of  one  of  these  persons  is  not  liable  to  be  sold  under  execu- 
tion at  law  for  his  debts;  for  this  is  not  a  simple  trust,  but  one  where  the  in- 
terests of  other  cesttus  que  trust  are  also  involved:  OilUs  v.  McKay,  4  Dev. 
172.  So  where  A  executed  a  note  for  the  purchase  of  land,  and  having  paid 
part  thereof,  gave  his  note  for  the  remainder,  with  B  and  C  as  sureties,  and 
had  the  title  executed  to  B,  who  agreed  orally  that  he  would  pay  the  balance 
due,  it  was  held  that  the  trust  estate  in  A,  as  existing  under  the  oral  agree- 
ment with  B,  was  not  a  pure  and  unmixed  trust  liable  to  sale  under  execu- 
tion, under  the  North  Carolina  statute:  Love  v.  Smothers,  82  N.  C.  369. 
And  so  where  a  person  executed  a  deed  for  the  benefit  of  certain  creditors 
of  a  railroad  company,  the  company  took  no  salable  interest:  Tfiomcis  v. 
Eckardf  88  IlL  593.  And  where  the  equitable  title  to  land  under  a  contract 
of  sale  with  the  right  to  its  possession  is  acquired  in  the  name  of  one  person, 
but  in  fact  belongs  to  and  is  held  in  trust  for  another,  who  pays  the  money 
paid  on  the  contract,  the  former  is  not  beneficially  interested  in  the  land, 
tad  baa  no  interest  subject  to  levy  and  sale:  QueU  v.  Ilanlin,  81  Mo.  441. 


906  McIlvains  v.  Smth.  [Ifisioari, 


Ir  VFlate  ▼.  McPheOem^  75  Id.  286»  »  remaiiider  in  tnat  wu  held  to  bo  nib- 
jMb  to  mLo. 

Rmuutuiq  TBOTm  — The  majority  of  the  authorities  hold  that  reenltbig 
tni8t%  8«oh  aa  arise  when  the  oonsideration  of  a  oonTejanoe  is  famished  by 
«ie  person  and  the  deed  taken  in  the  name  of  another,  are  within  the  pro- 
^isioos  of  the  statute  29  Charles  IL,  and  similar  statates,  and  that  the  in- 
terest of  the  beneficiary  nnder  snch  a  tnist  is  snbject  to  exeontion  sale: 
Andbh  ▼.  ffarper,  23  Ma  579;  DumUea  ▼.  Cby,  24  Id.  167;  S.  C,  09  Am. 
Dte.  420;  HtrrmgUm  ▼.  Herrhffion,  27  Id.  560;  Bvan$  v.  Wilder,  5  Id.  313; 
£ois  T.  Marco,  53  Me.  45;  Prkhard  r.  Brown,  4  N.  H.  397;  S.  a,  17  Am. 
Dec.  431;  Outhrie  ▼.  Oardner,  19  Wend.  414;  Wail  r.  Day,  4  Denio,  439; 
CidariQ  Bomk  v.  Root,  3  Paige,  478;  FooU  v.  Cokm,  3  Johns.  216  (the  rule 
as  otherwise,  however,  under  the  present  revised  statates  of  New  York: 
WfigkL  V.  DougVus,  3  Barb.  574;  Brttmter  ▼.  Power,  10  Paige,  667;  Cktrjidd 
T.  Hatmaiser,  15  N.  T.  475);  Moore  v.  McDufy,  3  Hawks,  578;  Smitheai  ▼. 
i^ray,  1  Humph.  491;  S.  C,  34  Am.  Dec.  664;  Thomas  v,  Walier,  6  Humph. 
113;  Dewey  v.  Xon^,  25  Vt.  564.  "  This  majority  is  opposed  by  a  minority 
very  nearly  its  equal  in  number  and  importance  ":  Freeman  on  Executions, 
eec.  189;  Harrison  ▼.  HoWs,  2  Kott  &  McG.  578;  Baushti  v.  Hoisimbaek,  S 
Rich.  624;  White  v.  Kavanagh,  8  Id.  377;  Jimmerson  v.  Duncan,  3  Jones, 
^37;  Mitchell  v.  Robertson,  15  Ala.  412;  WUson  v.  Beard,  19  Id.  629;  Doe  v. 
McKinmey,  5  Id.  719  (in  Alabama  it  is  held  that  the  statute  does  not  allow  of 
the  sale  of  such  equities  because  of  its  peculiar  phraseology);  Gentry  v.  Har- 
der, 2  Jones  Eq.  177;  Oroumg  v.  Rich,  1  Ired.  553;  Maynard  v.  Hoskkis,  9 
Mich.  485  (by  statute). 

Mobtoaoor's  Equht  of  Redemption  at  common  law  could  not  be  sold 
iiuder  the  statute  of  29  Charles  II.  It  was  a  mere  equity,  since  the  mort- 
4^ee  was  regarded  as  holding  the  legal  title,  in  which,  furthermore,  he  had  a 
beneficial  interest.  And  as  we  have  seen,  the  interest  of  the  oeshu  que  trust 
«ould  not  be  sold  when  the  trustee  or  holder  of  the  legal  title  had  any  benefi- 
cial interest  therein.  It  is  clear,  therefore,  that,  according  to  legal  principles, 
a^mortgagor's  equity  of  redemption  was  not  at  common  law,  nor  under  the 
statute  of  Charles,  subject  to  execution;  and  such  is  the  law  in  England  and 
in  some  of  the  United  States:  Freeman  on  Executions,  sec  190;  Watson  on 
Bheriffs,  209;  Phmhet  v.  Penson,  2  Atk.  290;  8coU  v.  Sdioley,  8  East,  467, 486; 
Lyster  v.  Dolhrd,  1  Ves.  Jr.  431;  S.  C,  4  Brown  Ch.  478;  Fan  Ness  r.  Hyatt, 
13  Pet.  294;  HiU  v.  Smith,  2  McLeau,  446;  Groves  v.  WiWams,  69  Ga.  614; 
Watson  ▼.  Reissig,  24  HI.  281;  S.  C,  71  Am.  Dec.  746;  Merry  v.  Bosturick,  13 
HL  398;  8. 0.,  54  Am.  Dec.  434,  and  note  438;  Atkins  v.  Sawyer,  1  Pick.  351; 
8.  C,  11  Am.  Dec.  188;  Oale  v.  Hammond,  45  Mich.  147  (by  statute);  Pres- 
ion  V.  Ryan,  45  Id.  174;  Caninn  ▼.  Dow,  27  Miss.  246;  ThomhiUv.  Oilmer,  4 
Smedes  A  M.  153;  Henry  v.  Fidlerton,  13  Id.  631;  Marlow  v.  Johnson,  31 
Miss.  128;  AlBson  v.  Gregory,  1  Murph.  333;  Burgin  v.  Burgin,  1  Ired.  160; 
£mith  V.  Taylor,  11  Lea»  738;  Combs  v.  Young's  Widow,  4  Yerg.  218;  8.  C, 
26  Am.  Dec.  225;  Hurt  v.  Reeves,  5  Hayw.  50.  But  the  mortgagor's  interest 
is  subject  to  sale  after  he  has  paid  the  debt  in  full,  for  he  tiien  has  the  whole 
beneficial  interest^  and  the  mortgagee  the  naked  legal  tttle:  Woffe  v.  Dowdl, 
13  8medes  ft  M.  108;  a  C,  51  Am.  Deo.  147;  Boarman  ▼.  CkUlett,  13  Smedes 
ft  M.  149. 

In  most  of  the  United  States,  however,  the  equitable  view  of  mortgages  is 
adopted,  and  amortga^e  is  regarded  even  at  law  as  a  mere  seenrity,  and  the 
mortgagor,  except  as  between  himself  and  his  mortgagee,  as  the  owner  of  the 
properly;  and  therefore,  in  the  vast  majority  of  the  states,  the  mortgagor^a 
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intereat  is  Uable  to  be  sold  under  execution:  Shaw  ▼.  Lhtdseff,  60  Ala.  S44; 
OaasenJteimer  v.  MouUon,  2  S.  Hep.  C52  (Ala.);  Punderton  v.  Brown,  1  Day» 
93;  S.  C,  2  Am.  Dec.  63;  Livermore  v.  Boutellc,  11  Gray,  217;  S.  C,  71  Am. 
Dec.  708;  CowUs  v.  Diekinton,  140  Mass.  373;  Bijrd  v.  Clarke,  82  Miss.  623; 
See  Qerman- American  Seminary  v.  Saenger,  33  N.  W.  Rep.  301  (Mich.).  !» 
Freeman  on  Execution,  sees.  190,  191,  numerous  other  cases  are  cited  to  tuts 
effect;  and  as  the  subject  has  been  previously  treated  in  this  series  (note  ti> 
Atihu  T.  Sawyer,  11  Am.  Dec.  193-198),  it  will  not  be  further  discussed  here. 

VxvDXx's  Intskxst.  —  "The  interest  held  under  a  contract  to  purchase^ 
with  an  agreement  for  a  conveyance  when  the  terms  of  the  sale  have  beeD 
complied  with,  is,  of  course,  a  mere  equity,  and  upon  common-law  principles 
is  not  subject  to  execution.  Prior  to  the  statute  of  29  Charles  11.,  it  would 
have  been  immaterial  to  inquire  whether  the  vendee  had  fully  complied  with 
the  terms  of  his  agreement,  and  become  entitled  to  a  conveyance  or  not;  for 
as  long  as  the  legal  title  remained  in  the  vendor,  there  was  no  interest  in  the 
vendee  subject  to  execution.  Under  the  construction  given  to  this  and  to 
similar  statutes,  the  vendee  who  had  made  full  payment,  and  was  entitled  to 
an  immediate  conveyance,  was  regarded  as  a  cestui  que  trust,  for  whom  and 
to  whoee  use  the  vendor  was  seised  ":  Freeman  on  Executions,  sec.  194.  And 
therefore  the  interest  of  such  a  vendee  is,  by  virtue  of  these  statutes,  subject 
to  levy  and  sale  under  execution:  Morgan  v.  Rouse,  53  Mo.  219;  Netfy.  Seely, 
49  Id.  209;  Thompson  v.  WJteailey,  5  Smedes  k  M.  499;  Moody  v.  Farr,  G  Id. 
100;  Frost  v.  Reynolds,  4  Ired.  Eq.  494;  PiUs  v.  Dullard,  3  Ga.  5;  PliiWps 
V.  Daxis,  69  K.  C.  117.  The  interest  of  a  vendee  was  held  to  be  salable, 
where  the  deed  by  mistake  described  other  land  than  that  contracted  to  be 
conveyed,  and  the  purchaser  at  the  execution  sale  succeeded  to  all  rights 
which  the  judgment  debtor  had  to  sue  the  original  grantor  for  specific  per- 
formance or  reformation  of  the  deed:  Morgan  v.  Jxousc,  53  Mo.  221,  citing  the 
principal  case.  And  the  same  rule  was  maintained  after  the  vendee  had  ten- 
dered the  whole  of  the  purchase-money,  which  the  vendor  had  refused:  An- 
thony V.  Bogere,  17  Id.  394.  In  some  states  where  there  is  no  statute 
subjecting  equities  in  land,  the  interest  of  the  vendee  will,  of  course,  not  bo^ 
liable  to  levy  and  sale  until  the  legal  title  is  vested  in  him  by  conveyance  - 
from  the  vendor.  This  was  the  case  in  Alabama  for  a  long  time:  Ifogan  v. . 
Smith,  16  Ala.  600;  ColUns  v.  Robinwii,  33  Itl.  91;  FawceU  v.  Kinney,  33  Id. 
261;  until  the  code  now  in  force  was  ado])tcd,  which  subjects  *' perfect, 
equities"  to  execution:  SJiaw  v.  Lindifey,  60  Id.  344.  And  even  this  statute- 
does  not  extend  to  the  interest  of  a  purchaser  who,  having  paid  the  purchase- 
money,  takes  a  conveyance  of  the  title  to  his  wife:  Smitii  v.  Cockrell,  GO  Id. 
64.  In  Indiana,  also,  the  interest  of  a  vendee  cannot  be  reached  by  levy  and 
sale  until  after  conveyance:  Modtsett  v.  Johnson,  2  Blackf.  431;  Gentry  v.  AU 
Uson,  20  Ind.  481;  though  it  may  be  subjected  to  the  satisfaction  of  debts  by 
means  of  certain  statutory  proceedings  in  aid  of  execution:  Figg  v.  Snook,  9k 
Ind.  202. 

"In  cases  where  a  contract  of  sale  has  been  made,  and  only  a  portion  of 
the  purchase-money  has  been  paid,  the  vendee  has  an  interest  which  will  be 
recognized  and  amply  protected  in  equity.  He  is  not,  however,  such  a  ceshd- 
gve  trust  as  is  referred  to  in  the  statute  of  29  Charles  II.,  nor  in  similar  stac- 
utes.  He  has  no  right  to  call  for  an  immediate  conveyance.  He  is  not  enti- 
tled to  the  legal  estate;  nor  is  it  certain  that  he  will  ever  be  so  entitled.  Tbft 
vendor  has  still  a  beneficial  interest  in  the  legal  estate.  It  is  true  that  the) 
vendee's  estate  or  interest  may  be  of  great  value,  and  that  it  ought,  as  a  mattei- 
•f  pubUo  policy  and  common  honesty,  to  >e  available  as  assets  for  the  benefit 
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of  his  creditors.  Bat  it  is  clear  that  the  case  is  not  one  of  a  simple 
tmst,  and  therefore  that  the  vendee's  interest  cannot  be  taken  in  ezecntion, 
by  yirtne  of  the  common  law,  nor  of  the  statutes  heretofore  referred  to  **: 
iSreeman  on  Ezecntiona»  sec  194;  Shaw  ▼.  LiwUey,  60  Ala.  344;  Brunaon  r, 
Orant,  48  Ga.  3d4;  SlcOe  Bank  v.  Macif,  4  Ind.  366;  ModUeU  ▼.  Johnson,  2 
Blackf.  431;  Hutehins  ▼.  Hatma,  8  Ind.  633;  Alien  ▼.  Sanden,  2  Bibb,  94; 
Moan  ▼.  Simptcm,  3  Met  (Ky.)  349;  HoplAnB  v.  Stump,  2  Har.  &  J.  301; 
Harmon  ▼.  Jamea,  7  Smedes  &  M.  Ill;  8.  C,  45  Am.  Deo.  296;  DeUfield  ▼. 
Anderstm,  7  Smedes  A^  M.  630;  Goodwin  ▼.  Andenon,  5  Id.  730;  ElUa  r.  Ward, 
7  Id.  651;  Ohiahoim  ▼.  ^ncfretes,  57  Miss.  636  (in  this  case  it  was  held  that 
a  yendor's  interest  where  part  of  the  pnrchase-money  had  been  paid  was  not 
subject  to  execution);  Broadwtll  v.  TantU,  10  Mo.  398»  403;  Bogeri  ▼.  Perry, 
17  Johns.  351;  S.  0.,  8  Am.  Deo.  411;  Jackaon  ▼.  Baieman,  2  Wend.  573; 
AfeUon  ▼.  Damdwn,  6  Ired.  Eq.  194;  Ledbetter  v.  Andereon,  PhilL  £q.  323; 
/VoA<  V.  Reynolds,  4  Ired.  Eq.  494;  Badlam  v.  Coce,  11  Ired.  456;  Hmsdode  v. 
TAomtofi,  75  N.  C.  381;  i^/iirfc  v.  Harder,  1  Yerg.  3;  S.  C,  24  Am.  Dec.  427. 
But  as  the  interest  of  a  yendee  may  be  transferred  voluntarily,  it  has  been 
held  that  a  sale  of  his  interest  under  execution,  if  made  at  his  request,  is 
valid,  though  the  whole  of  the  purchase-money  has  not  been  paid:  Moore  v. 
Simpson,  3  Met.  (Ky.)  349.  The  weight  of  authority  is  beyond  doubt  in  favor 
of  exempting  from  execution  sale  the  interest  of  a  vendee  who  has  not  paid 
the  purchase-money,  or  has  paid  only  a  part  thereof,  where  it  is  sought  to 
subject  it  to  sale  under  and  by  virtue  of  some  such  statute  as  that  of  29 
Charles  IL  There  are  some  authorities,  however,  which  take  a  different 
view.  Thus  in  Missouri,  where  the  statute  is  similar  to  that  of  29  Charles  II. 
(see  the  principal  case),  it  has  been  said  that  "when  parties  have  bound 
themselves  by  agreement  to  convey  land  and  to  pay  for  it,  equity  recognizes 
an  interest  in  the  land  as  already  in  the  purchaser,  and  the  case  is  the  stronger 
when  the  purchaser  has  actually  paid  in  whole  or  in  part;  and  in  either  case 
the  interest  of  the  purchaser  may  be  sold  on  execution,  upon  the  principle 
that  the  vendor  is  to  be  regarded  as  seised  in  equity  to  the  use  of  the  pur- 
chaser. But  if  no  money  has  been  paid,  and  if  the  person  who  may  become 
the  purchaser  is  not  actually  under  any  obligation  to  pay,  then  there  is  no 
seisin  in  the  seller,  even  in  equity,  to  the  purchaser's  use,  and  there  is  no  in- 
terest in  the  land  in  him  which  is  liable  to  sale  on  execution  ":  Brani  v.  Roth 
ertson,  16  Mo.  129,  149.  See  also  Lumley  v.  Robinson,  26  Id.  364;  Houston 
V.  Jordan,  35  Id.  520.  So  in  Young  v.  Mitchell,  33  Ark.  222,  where  the 
statute  subjected  to  execution  all  real  estate  of  which  defendant,  or  any  per- 
son for  him,  is  seised  "in  law  or  equity,"  it  was  held  that  the  interest  of  a 
vendee  was  subject  to  execution  sale  whether  or  not  he  had  paid  the  pur- 
chase-money or  taken  possession,  subject  only  to  the  legal  and  equitable  rights 
of  the  vendor  for  the  unpaid  purchase-money:  See  Hardy  v.  Heard,  15  Ark. 
187,  188.  In  some  other  states  the  statutes  subjecting  equities  are  broader 
in  their  terms,  and  under  such  statutes  the  interest  of  a  vendee  who  has  paid 
none,  or  only  a  part,  of  the  purchase-money  may  be  sold:  Fish  v.  FowUe,  68 
Cal.  373;  MeWiUiams  v.  Withington,  7  Saw.  206;  and  see  also  Stevens  v.  Le- 
grow,  19  Me.  95;  Jameson  v.  Head,  14  Id.  34;  Woods  v.  Scott,  14  Vt.  618; 
RussdCs  Appeal,  16  Pa.  St.  319;  Vierheller's  Appeal,  24  Id.  106;  8.  C,  62  Am. 
Dec.  366. 

The  mere  possession  of  lands  is  prkna/ade  evidence  of  legal  title,  and  ii 
nibject  to  execution:  Freeman  on  Executions,  seo.  176.  "It  may  be  shown, 
however,  that  such  possession,  instead  of  being  held  by  virtue  of  some  legal 
title,  is  held  by  the  suflferanoe  and  at  the  will  of  the  owner  or  by  virtne  of  a 
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contract  of  purchase,  oi  of  some  other  purely  eqnitable  title.  When  such  a 
showing  is  made,  the  presumption  arising  from  the  defendant's  possession  is 
rebutted;  and  we  think,  as  a  necessary  consequence  of  such  rebuttal,  the 
interest  of  the  defendant  ought  to  be  declared  not  subject  to  execution. 
Such  has  uniformly  been  the  case  when  the  defendant's  possession  has  been 
shown  to  be  permissive  or  by  mere  tenancy  at  will.  But  some  contrariety 
of  opinion  has  been  expressed  in  cases  where  the  possession  was  held  in  con- 
nection with  and  by  virtue  of  a  oontract  to  purchase,  or  of  some  other  equi- 
table title.  The  majority  of  the  cases  have,  we  believe,  affirmed  that  the 
interest  of  the  vendee  before  full  payment  is  not  subject  to  execution,  though 
he  is  found  in  possession  of  the  property  ":  Freeman  on  Executions,  sec.  194; 
ElUa  V.  Ward,  7  Smedes  ft  M.  651;  Frost  v.  /Reynolds,  4  Ired.  Kq.  494;  Bad- 
kany.  Coob,  U  Ired.  456;  Hmmiale  v.  Tki>mton,  75  K.  G.  381;  Bogeri  v.  Perry, 
17  Johns.  351;  S.  C,  8  Am.  Dec.  411.  A  different  conclusion  has  been 
reached  in  some  authorities,  but  this  result  has  been  in  most  cases  influenced 
by  provisions  of  statutes  which  are  more  comprehensive  in  their  terms  than 
that  of  29  Charles  11.,  or  by  judicial  policy  broader  and  more  extensive  than 
the  terms  of  that  statute:  See  Jackson  v.  ScoU,  18  Johns.  94;  Jackaon  v.  Par' 
ker,  9  Cow.  73;  Haynes  v.  Baktr,  5  Ohio  St.  253;  RoaenJUld  v.  Chader,  12 
Keb.  25;  EsUa  v.  Ivey,  53  Ga.  52;  Bawson  v.  Coffin,  55  Id.  348;  Forrester  v. 
JIanaway,  82  Pa.  St.  218.  In  New  York,  a  statute  has  been  enacted  under 
which  means  are  now  supplied  for  reaching  the  interests  of  vendees  in  pos- 
session; but  such  interests  cannot  be  sold  under  an  ordinary  levy  and  sale: 
Boughton  ▼.  Bank  qf  Orleans,  2  Barb.  Ch.  458;  Cfriffin  v.  Spencer,  6  H;11,  525; 
Saffs  V.  Cartwright,  9  N.  Y.  49. 

Trust  to  Pat  Dkbts.  — Where  a  debtor  conveys  land  in  trust  to  pay  his 
debts,  he  is  entitled  to  any  surplus  that  may  remain  after  the  purposes  of  the 
trust  are  accomplished  and  the  debts  are  paid;  but  this  equitable  interest 
which  he  retains  in  the  trust  property  is  not  of  a  pure  and  simple  nature,  but 
on  the  contrary,  is  complex  and  mixed,  since  the  creditors  whose  debts  are  to 
6e  paid  by  the  terms  of  the  deed  are  also  eestuu  que  trust  thereunder;  and  the 
trust  is  therefore  one  in  which  the  debtor  has  by  no  means  the  entire  benefi- 
cial interest,  but  one  in  which  he  is  jointly  interested  with  others,  who  are 
furthermore  the  principal  objects  of  the  trust.  The  interest  of  a  grantor  in 
a  deed  of  trust  for  the  payment  of  debts  is  therefore  not  subject  to  sale 
on  execution  under  the  stetnte  of  29  Charles  n.,  or  similar  statutes,  at  least 
not  until  all  the  debts  are  paid  and  the  surplus  is  ascertained:  PeUU  v.  •/oAn- 
jon,  15  Ark.  55;  WUhes  v.  Ferris,  5  Johns.  835;  S.  C,  4  Am.  Deo.  364;  Hav 
rison  v.  BaitU,  I  Dev.  Eq.  541;  Brown  v.  Chraoes,  4  Hawks,  342;  Thompson  v. 
Ford,  7  Ired.  418;  Clayton  v.  Anthony,  6  Bnd.  285. 

PfTBOHABKB  AT  EuBUUTioN,  after  the  period  of  redemption  has  expired,  and 
before  conveyance  to  him  by  the  sheriff  has  an  interest  which  is  undoubtedly 
subject  to  execution;  for  in  that  case  the  equitable  estate  acquired  by  the 
pnrohaser  becomes  absolute  and  indefeasible,  leaving  in  the  judgment  debtor 
the  mere  dry,  naked,  legal  title,  with  authority  in  the  sheriff  to  divest  it  by 
executing  a  deed  to  the  purchaser.  In  California,  New  York,  and  Pennsyl- 
vania, however,  the  estate  of  a  purchaser  of  land  at  an  execution  sale  is  held 
to  bo  rabject  to  levy  and  sale  even  before  the  expiration  of  the  time  for  re- 
demption, on  the  ground  that  by  his  purchase  the  purchaser  acquires,  even 
before  the  expiration  of  the  redemption  period,  an  inchoate,  inceptive  title  to 
the  land  sold,  and  because  the  sberifTs  deed,  when  made,  tikes  effect  by  rela- 
tion, as  of  the  day  of  the  sale:  Pope  v.  i^o^erv,  31  Cal.  301;  Wrighiy.  Douglas^ 
<K.Y.878;  Stater's  Appeal,  2»  Va^  Bt.  IG^i  Morrisonr.  IFtif^s  7  Watt%  437t 
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WhUing  v.  Butler,  29  Mich.  129.  Bot  in  tlMae  states  aqvities  aie  much  mors 
generally  subject  to  exeeation  sale  than  in  those  states  wheve  tlie  statute  of  29 
Charles  n.,  or  similar  statutes,  prevaiL  And  in  the  latter  states  we  find,  as 
we  should  expect  to,  that  this  eqnity,  until  the  expiration  of  the  redemptiaD 
period,  is  regarded  as  a  mixed  equity,  in  which  the  judgment  debtor  and  sob- 
sequent  lien  creditors  have  equitable  interests  as  well,  sad  therefore,  until 
that  time,  as  not  subject  to  execution  sale:  Den  ▼.  Steelman,  10  K.  J.  L.  193; 
Kidder  v.  OreuU,  40  Me.  589;  Bowman  v.  People,  82  HL  246. 

Equtfable  Lite  Estates.  — There  are  authorities  which  carry  the  princi- 
ple that  the  debtor  must  have  the  entire  beneficial  interest  in  the  trust  estate 
to  its  ultimate  limit,  and  maintain  that  where  the  beneficial  interest  of  the 
debtor  is  for  his  life  only,  with  a  limitation  over  upon  his  death,  it  is  not  sub- 
ject to  execution  sale;  that  the  equitable  estate  must  be  coextensive  with 
the  legal  title;  and  when  the  debtor  has  an  equitable,  life  estate,  with  a  re- 
mainder over,  his  interest  is  not  vendible  on  execution,  because  the  execu- 
tion sale,  it  ia  said,  transfers  the  legal  title,  and  there  would  then  be  ''no  fee 
to  support  the  remainder  '*;  and  also  because  the  remaindermen  are  regarded 
as  persons  jointly  interested  in  the  trust  estate  with  the  debtor,  who,  for 
that  reason,  cannot  be  regarded  as  possessing  the  sole  and  entire  legal  inter- 
est: See  Freeman  v.  Perry,  2  Dev.  Eq.  243;  Burgin  v.  Bargin,  I  Ired.  160; 
Barrison  v.  Baitle,  1  Dev.  Eq.  541;  but  see  Dick  v.  PUd^crd,  1  Dev.  ft  B.  Eq. 
4S0.  And  it  is  also  held  in  North  Carolina,  that  where  the  court  cannot  decree 
a  conveyance  of  the  legal  title  at  the  suit  of  the  cestui  que  tnui,  the  trustee's 
estate  would  not  be  divested  by  a  sheriff's  sale  under  execution  against  the 
cestui  que  trust:  Battle  v.  Petuxty,  5  Ired.  576;  S.  C,  44  Am.  Dec.  59;  Forbes 
V.  Simih,  8  Ired.  Eq.  31;  Williams  v.  Council,  4  Jones,  215.  And  these  were 
cJl  cases  where  there  was  a  limitation  over  upon  a  life  estate,  and  where,  for 
that  reason,  the  equitable  life  estate  was  not  subject  to  execution  sale.  In 
Presley  v.  Rogers,  24  Miss.  520,  where  there  was  a  remainder  over,  the  life 
estate  was  not  liable  to  sale,  the  court  applying  the  principle  that  the  trustee 
must  have  merely  the  naked,  dry,  legal  title,  with  the  whole  beneficial  inter- 
est in  the  cestui  que  trust.  In  all  of  the  foregoing  cases,  however,  the  prop- 
erty involved  consisted  of  slaves,  and  the  reason  sometimes  expressed,  and 
undoubtedly  always  influencing  the  courts,  was  that  if  the  possession  of  a 
slave  were  transferred  to  an  execution  purchaser,  it  would  work  an  injury  to 
the  remaindermen,  as  there  would  be  no  guaranty  that  the  slave  would  be 
forthcoming  upon  the  termination  of  the  life  estate.  This  reason  would  not 
prevail  if  the  property  involved  were  land.  In  Brewster  v.  Stnker,  2  N.  T. 
19,  however,  there  was  a  trust  to  pay  rents,  issues,  and  profits  for  life,  and 
a  limitation  over,  and  it  was  held  that  the  legal  estate  was  necessarily  in  the 
trustees,  and  therefore  that  the  estate  of  the  ceatet  911s  trust  iot  life  mm  not 
subject  to  execution.    This  was  decided  under  the  statute  of  uses. 

It  has  also  been  held  that  a  provision  in  a  deed  of  trust  for  the  support  of 
the  grantor  for  life  out  of  the  income  of  the  trust  property  created  an  inter- 
est which  could  be  reaehed  by  creditors  only  by  bill  in  equity,  and  not  hf 
exeoution:  Bryan  v.  Kmchtrhadaer,  1  Barb.  CSu  409.  But  here  otbsra  would 
have  an  interest  in  the  surplus  over  and  above  what  was  neoessary  to  sup- 
port the  cutui  que  trust:  See  also  Rioe  ads.  Burnett^  1  Speera  ISq.  579; 
8.  C.,42  Am.  Dec.  336.  Where  the  property  in  question  is  land,  and  the 
cetUd  qm  trust  for  life  is  the  sole  party  in  interest  during  that  period*  and  has 
the  power  of  disposition  and  the  right  to  possession  of  the  equitable  estate^ 
no  reason  is  perceived  why  that  life  estate  should  not  be  vendible  under  eze- 
eatioii  by  virtue  of  the  statute  of  89  Charles  IL,  and  similar  stvtfttes:  Aft^ 
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dtrson  V.  BriMoe,  12  Bosh,  844;  the  principal  case;  and  see  Forth  ▼.  Duke  qf 
Norfolk,  cited  supra,  in  the  first  snbdivision  of  this  note;  especially  as  a 
debtor's  equitable  interest  for  life  goes  to  the  assignee  in  bankruptcy,  not- 
withstanding any  provisions  in  the  deed  of  trust  against  the  power  of  the 
eeiUd  que  iruai  to  alienate  or  assign,  or  any  provision  that  the  fund  shall  not 
be  subject  to  his  debts:  Brandon  ▼.  Bobhuon,  18  Ves.  429;  Chreen  v.  Sjrioer,  1 
Buss,  ft  M.  395;  Pferey  v.  Roberta,  1  Mylne  ft  K.  4;  2  Story's  Eq.  Jur.,  sec. 
'474  a.  Still,  there  are  undoubtedly  equitable  life  estates  of  a  mixed  and 
complicated  nature,  where  it  is  plain  that  the  eeaim  que  trust  has  no  power  of 
alienation  or  right  to  possession,  and  that  his  interests  are  sufficiently  inter- 
mingled and  connected  with  the  interests  of  the  remaindermen  as  to  render 
it  impossible  to  regard  his  interest  as  a  sole  and  entire  interest.  This  being 
the  case,  his  interest  would  not  be  vendible  to  the  prejudice  of  the  remainder- 
men, whose  interests  could  be  properly  gnarded  only  in  a  court  of  chancery. 
Such  was  the  principal  case.  And  so  in  Pennsylvania,  where  equities  are 
freely  sold  at  law  (Freeman  on  Hzecutions,  sec.  188),  we  find  a  case  where  a 
testator  directed  his  executors  to  purchase  a  tract  of  land,  to  be  conveyed  to 
them,  in  trust  for  his  son,  who  was  to  have  the  rents,  issues,  and  profits 
thereof  but  expressly  declared  that  the  land  should  not  be  liable  for  any  debts 
which  might  be  contracted  by  the  son,  and  at  the  death  of  the  son  the  land 
was  to  vest  in  the  heirs  of  his  body,  and  if  he  should  die  without  issue,  then 
to  vest  in  the  right  heirs  of  the  testator;  and  it  w^  held  that  this  was  not 
a  trust  within  the  statute  of  uses,  that  the  son  had  no  life  estate  in  the  laud, 
but  merely  a  right  to  receive  from  the  trustees  the  rents  and  profits,  and  that 
this  interest  could  not  be  taken  in  execution  and  sold  for  his  debts:  Fiaher  v. 
Taylor,  2  Bawle,  33.  So  the  case  of  Vaux  v.  Parke,  7  WatU  ft  S.  25,  where 
the  trustee  was  directed  to  pay  the  rents  and  profits  to  the  grantor's  son, 
and  at  his  death  to  convey  to  his  appointees,  or  if  intestate  to  his  heirs,  was 
•aid  by  Sergeant,  J.,  to  be  the  same  as  Fieher  v.  Taylor,  supra ;  and  the 
learned  judge  added:  "  It  cannot,  therefore,  be  determined  that  the  son  has 
an  estate  in  the  land  bound  by  the  judgment,  without  considering  the  crea* 
tion  of  the  trust  as  a  mere  nullity,  or  else  confounding  together  a  simple 
trusty  which  gives  the  cestui  que  trust  a  right  to  the  possession,  control,  and 
disposal  of  the  land,  and  a  special  trust  which  gives  him  no  more  than  the 
right  to  enforce  in  equity  the  intention  of  the  testator  to  the  extent  of  his 
interest.  The  distinction  between  these  two  classes  of  trusts  pervades  the 
whole  doctrine  of  trusts,  and  without  a  due  regard  to  it,  their  existence  can- 
not be  preserved."  So  also  in  Bristow  v.  McCall,  16  S.  C.  545,  a  testator  de- 
vised real  estate  to  A  and  B,  and  their  heirs,  in  trusty  however,  for  the  use 
and  benefit  of  his  son  and  daughter,  with  directions  to  A  and  B  to  divide  the 
.land  equally  between  the  son  and  daughter,  and  to  permit  each  to  use,  pos- 
sess, and  enjoy  his  or  her  half  in  severalty  during  his  or  her  natural  life,  and 
after  the  death  of  either,  to  divide  his  or  her  share  among  his  or  her  children 
equally.  And  it  was  held  that  the  statute  of  uses  did  not  execute  the  use, 
and  therefore  the  son's  interest  could  not  be  sold  on  execution  as  a  legal  in- 
terest in  lands;  and  furthermore,  that  the  trust  in  the  son's  favor  was  not 
snch  a  simple  trust  for  the  benefit  of  the  debtor  alone  as  to  be  subject  to  levy 
and  sale;  and  this,  notwithstanding  the  land  was  divided  between  the  cestui 
que  trust  after  the  testator's  death,  and  they  went  into  possession.  See  also 
WaUaee  v.  Oau^pbeO^  68  Tex.  229. 

A  nmaindsr  in  trait  wae  held  to  be  subject  to  sale  in  WhUer.McPheetere, 
7ft 
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PROTiaioNs  IN  Devibss  and  Trust  Deeds  that  Fcnd  shall  not  be 
Liable  vor  Debts  of  ceatm  que  trusty  and  that  he  shall  have  no  control  over 
it  and  no  power  to  alienate  or  dispose  of  it,  or  to  anticipate  it  in  any  way, 
have  been  held  to  be  valid  and  e£fective  against  creditors  of  the  eextui  qne 
trust  in.  law  or  in  equity,  on  the  ground  that  this  is  not  an  unreasonable  or 
illegal  restriction  upon  the  power  of  alienation,  and  that  creditors  should 
ascertain  the  conditions  upon  which  their  debtor  is  entitled  to  the  trust  fund 
before  they  give  him  credit:  Nichols  v.  EaUmy  91  U.  S.  716;  Wallace  v.  Camp- 
bell,  53  Tex.  229;  Johnston  v.  Zane,  11  Gratt.  552;  Markham  v.  Guerrani,  4 
Leigh,  284.  But  at  common  law  such  an  interest  of  a  cestui  que  trust  was 
assignable,  notwithstanding  the  prohibitions  expressed  against  his  power  to 
assign  or  alienate;  and  also  passed  to  an  assignee  in  bankruptcy:  Braiudon  v. 
Robinson,  18  Yes.  429;  Oreen  v.  Spicer,  1  Russ.  k  M.  395;  Piercy  v.  Eoberte, 
1  Mylne  &  K.  4;  2  Story's  Eq.  Jur.,  sec.  474  a. 

Creditors  may  Reach  bt  Bill  in  Equitt  a  fund  arising  out  of  a  com- 
plicated or  mixed  trust  in  which  their  debtor  has  an  interest,  though  they 
are  not  able  to  levy  upon  it  at  law:  Sparhawk  v.  Chon,  125  Mass.  263; 
Pickens  v.  Dorris,  20  Mo.  App.  1 ;  Coutta  v.  WcUher,  2  Leigh,  268.  Kor  caa  a 
person  so  tie  up  his  real  estate  under  a  deed  of  trust  as  to  secure  himself  an 
income,  and  protect  the  property  from  future  creditors.  Equity  will  apply 
the  rents  and  profits  of  the  land  to  the  satisfaction  of  debts  accruing  either 
prior  or  subsequent  to  the  execution  of  the  deed  of  trust:  Lacklcuui  v.  Smiih, 
5  Mo.  App.  153,  and  the  principal  case. 

PSOULIARITIXS    OF    LaWS    OF    SOME    STATES    WITH    RbSPBCT  TO    SaLB  Of 

Equitable  Estates  in  Realty.  —  This  note  here  concludes  with  a  state- 
ment of  some  of  the  special  laws  which  prevail  in  different  states  distinctively, 
and  of  the  construction  that  has  been  given  them. 

Alabama.  —  Li  this  state,  no  equitable  title  could  be  sold  after  the  statute 
of  1820,  and  before  the  statute  of  1876  (Code,  sec.  3209),  permitting  the  sale 
of  "perfect  equities":  Wilson  v.  Beard,  19  Ala.  629.  And  Chief  Justice 
BrickeU,  in  Shaw  v.  Lindsay,  60  Id.  344,  says:  "The  perfect  equity  which 
the  statute  subjects  to  levy  and  sale  under  execution  at  law  ia  of  one  class 
only,  — that  of  a  vendee  who  has  paid  the  purchase-money.**  And  this  lan- 
guage is  adopted  in  Smith'e  Sx*r  v.  Cfoekrell,  66  Id.  64. 

Califomict,  —  In  California,  all  beneficial  estates  are  liable  to  be  taken  in 
execution  irrespective  of  the  question  whether  they  are  legal  or  equitable: 
Le  Roy  v.  Dunkerly,  54  CaL  460;  Janes  v.  Throckmorton,  57  Id.  384.  And 
"any  interest"  in  land,  legal  or  equitable,  is  subject  to  attachment  or  exe- 
cution, levy,  and  sale:  Fish  v.  Fowlie,  58  Id.  375.  The  statute  (Code  Civ. 
Ftoo.,  sec.  688)  is  very  broad,  providing  that  "all  goods,  chattels,  moneys, 
and  other  property,  both  real  and  personal,  or  any  interest  therein  of  the 
judgment  debtor,  not  exempt  by  law,  ....  are  liable  to  execution ";  and 
under  this  statute  it  was  held  that  where  a  deed  of  trust  vested  or  left  an 
interest  in  the  property  in  question  in  the  grantor,  such  interest  is  under  the 
code  subject  to  sale  under  execution.  This  construction  was  applied  to  a 
ease  where  the  judgment  defendant  had  conveyed  real  estate  to  a  trustee  in 
trust  to  receive  the  rents  and  profits  of  the  same,  and  to  pay  the  grantor's 
daughter  fifty  dollars  per  month  out  of  the  same  during  her  natural  life,  pro- 
viding that  should  the  daughter  die  before  the  grantor,  then  the  amount 
settled  on  her  should  vest  in  the  grantor  to  be  used  by  him  for  his  benefit; 
but  if  the  daughter  survived  him,  then  the  chargp  i^ould  descend  to  her 
legid  gepreesntatives;  and  the  deed  further  provided  that  the  tiustoe  shoold 
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also  hold  the  property  in  trust  to  pay  the  grantor  the  balance  of  the  rents, 
issues,  and  profits  of  the  land,  and  that  the  trusts  created  should  continue 
only  during  the  natural  life  of  the  trustor  and  cestui  que  trust,  and  at  the 
decease  of  either,  that  their  respective  estates  should  descend  according  to 
law  to  their  legal  representatives;  and  the  trustee  was  also  given  full  power 
to  control,  manage,  and  protect  the  property,  and  to  alienate  it.  The  decis- 
ion here  is  certainly  widely  divergent  from  the  rule  maintained  in  many 
other  states,  as  this  trust  was  plainly  a  "complex  "  one,  and  was  for  the  bene- 
fit of  another  beside  the  judgment  debtor;  and  it  is  justified  only  by  the  very 
comprehensive  language  of  the  statute,  "any  interest  therein":  Kennedy  v. 
Nunan,  52  Gal.  326.  In  this  state,  therefore,  the  interest  of  a  vendee  is  sub- 
ject to  execution,  though  no  purchase-money  has  been  paid:  Fish  v.  ^ow/iie; 
58  Id.  373;  see  also  McKeon  v.  Bi^)ee,  9  Id.  137;  S.  C,  70  Am.  Dec.  642; 
McWilliaiM  v.  WlUdngUyn,  7  Saw.  205. 

Michigan  and  New  Jersey.  — In  these  states,  trust  estates  are  not  liable  to 
execution:  GorJvam  v.  Wing,  10  Mich.  486;  Tra^k  v.  Green,  9  Id.  358;  Ilogan 
V.  Jacques,  19  N.  J.  £q.  123;   VancUve  v.  Oriyve,  4  Id.  330. 

New  York.  —  Before  the  revision,  the  statute  of  New  York  was  almost  an 
exact  copy  of  the  English  statute,  and  under  that  law  it  was  held  that  the 
debtor  must  have  the  entire  equitable  interest,  and  that  his  interest  could 
not  be  sold,  if  others  besides  him  had  an  equitable  interest  in  the  land:  Lynch 
Utka  Ins.  Co.,  18  Wend.  236;  Kellogg  v.  FTomf,  4  Paige,  578;  Jackson  v.  Bate- 
man,  2  Wend.  570;  Ouihrie  v.  Gardner,  19  Id.  414.  The  present  statute  of 
this  state  is  broad  enough  in  its  terms,  when  taken  by  itself,  to  include  all 
equities  which  were  subjected  to  sale  by  the  statute  of  29  Charles  II. ;  but  it 
is  to  be  construed  in  connection  with  other  provisions  which  have  the  efiect 
of  excepting  from  its  operation  resulting  trusts  and  certain  authorized  express 
trusts,  which  can  therefore  be  reached  only  by  proceedings  in  equity:  GarfiM 
▼.  Hatmaier,  15  K.  T.  475,  481;  WrigJU  v.  Douglass,  3  Barb.  574;  Brewster  v. 
Power,  10  Paige,  567.  Such  excepted  trusts  are  those  which  have  been  created 
by  some  person  other  than  the  defendant  himself,  and  which  provide  for  the 
maintenance  and  support  of  the  cestui  que  tintst.  Such  equitable  interests 
cannot  be  sold  under  execution;  but  it  is  held  that  the  surplus,  if  any  there 
be  after  providing  for  the  debtor's  maintenance  and  support,  may  be  reached 
in  equity,  and  applied  to  the  satisfaction  of  the  debts  of  the  ce^ui  que  trust: 
Graff  yr.  Bomutt,  31  K.  Y.  9;  S.  C,  88  Am.  Dec.  236,  and  note  241;  ffalleU  v. 
Thompson,  5  Paige,  583;  Bryan  v.  Knkhtrhacher,  1  Barb.  Ch.  409;  BramhaU 
v.  Ferris,  14  N.  Y.  41;  S.  C,  67  Am.  Dec.  113. 

Ohio.  —  In  Ohio,  equities  are  not  subject  to  execution  unless  accompanied 
by  possession,  and  even  then  it  is  not  clear  whether  the  equity  is  transferred 
or  only  the  possessory  interest:  Freeman  on  Executions,  seo.  188;  Douglass 
v.  Houston,  6  Ohio,  156;  SeoU  v.  Douglass,  7  Id.  227;  Miner  ▼.  WaUace,  10 
Id.  403;  ffaynes  v.  BaJxr,  5  Ohio  St.  255. 

TesBos  and  Virginia,  —  In  these  states,  provisions  for  the  maintenance  and 
support  of  the  cestui  que  trust  are  valid,  and  provisions  that  the  trust 
fund  shall  not  be  alienable,  or  subject  to  the  debts  of  the  cestui  que  trust,  are 
effective  as  against  creditors:  Wcdlacer.  Campbell,  53  Tex.  229;  Johnston  v. 
Zasie,  U  Oratt.  562;  Markham  v.  Guerrant,  4  Leigh,  284. 

Equttzbs  Sobjiot  to  JuDOMmr  Lnor:  See  note  to  FiUey  v.  Duneam,  93 
Am.  Deo.  348»  349l 
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MussEB  V.  Johnson. 

[42  MIBSOUBI,  74.J 

Ck>BFO]UTioir  MAT  BB  BouND  IN  Mattebs  or  SmPLB  CoKT&ACT  by  aa  in- 
stniment  executed  in  the  name  of  a  duly  authorised  agent,  for  in  snch 
CMOS  the  general  principles  of  the  law  of  agency  apply;  and  the  rale  it 
not  BO  strict  as  in  the  case  of  a  conveyance  of  real  property,  where  the 
instrament  mast  purport  to  be  executed  by  the  corporation  acting  by  its 
duly  authorized  agent. 

Whxbx  It  is  Umcebtaiit  on  Facb  of  Instrument  whether  it  was  in- 
tAided  to  bind  the  principal  or  the  agent,  parol  eyidenoe  is  admiiwdble 
to  explain  the  latent  ambiguity,  and  to  aid  in  the  interpretation. 

Whxbje  Common  Seal  or  CoRroRATiON  is  Affixed  to  Instkumznt,  and 
the  signatures  of  the  proper  officers  are  proved,  courts  are  to  presiune 
that  the  officers  did  not  exceed  their  authority;  and  the  seal  itself  ia 
prima  fade  evidence  that  it  was  affixed  by  proper  authority;  and  the  bur* 
den  of  proving  the  contrary  is  upon  the  objecting  party. 

Action  upon  an  assignment  of  a  claim  by  the  North  Mis- 
Bouri  Railroad  Company.    The  opinion  states  the  case. 

R,  H,  Muaser^  plaintiff  in  error  pro  se, 

T.  T,  Oantt,  for  the  defendant  in  error. 

By  Court,  Waqneb,  J.  The  petition  in  this  cause  set  forth 
that  the  North  Missouri  Railroad  Company,  haying  agreed 
to  purchase  all  the  assets  of  the  Chariton  and  Randolph  Rail- 
road Company,  and  being  thereto  authorized  by  an  act  of  the 
general  assembly  of  Missouri,  agreed  to  pay,  as  a  considera- 
tion therefor;  so  much  of  the  debts  of  the  said  Chariton  and 
Randolph  Railroad  Company  as  would  not  exceed  the  sum  of 
twenty-five  thousand  dollars,  and  appointed,  in  concert  with 
said  Chariton  and  Randolph  Railroad  Company,  a  committee, 
of  which  Johnson,  the  defendant,  was  one,  to  audit  the  demands 
of  the  creditors  of  the  said  Chariton  and  Randolph  Railroad 
Company;  that  one  Abell,  another  of  the  committee,  com- 
bining with  the  defendant,  Johnson,  and  the  rest,  audited  and 
allowed  in  favor  of  said  Abell,  fraudulently,  a  sum  of  two 
thousand  four  hundred  dollars,  which  was  not,  in  fact,  due  to 
the  said  Abell;  and  that  the  North  Missouri  Railroad  Com- 
pany, after  paying  this  demand  to  the  said  Abell,  assigned  to 
the  plaintiff  its  right  to  recover  it  back  from  the  said  Abell, 
Johnson,  and  the  rest  of  the  committee.  The  action  was 
brought  against  all  the  committee,  but  only  Johnson  was 
served  with  process,  and  the  answer  was  put  in  by  him  alone. 

The  defendant  answered,  denying  the  fraud  and  combina- 
tion charged,  and  denying  the  assignment  of  the  claim  of  the 
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North  MiBBouri  Railroad  Company  to  the  plaiDtifT.  When 
the  cause  came  on  for  trial,  the  plaintiff  offered  in  evidence 
the  following,  as  evidence  of  the  assignment: — 

''PBXsmnrr's  OmoE,  North  BIissouri  Rahaoab  CoMrAHT* 

July  23,  1866. 

''  For  value  received,  and  without  recourse  on  us,  we  assign 
to  Richard  H.  Musser  any  claim  or  cause  of  action  we  may 
have  against  Peter  T.  Abell,  Adamantine  Johnson,  and  John 
F.  Cunningham,  on  account  of  any  sums  of  money  improperly 
paid  by  us  to  the  said  Abell,  Johnson,  and  Cunningham,  under 
the  fjEilse  pretense  of  the  said  Abell,  Johnson,  and  Cunning- 
ham, that  the  same  was  due  to  the  said  Peter  T.  Abell  by 
virtue  of  our  contract  with  the  Chariton  and  Randolph  Rail- 
road Company,  under  date  14th  of  May,  1864,  for  services 
rendered  as  agent  and  attorney  to  the  last-named  corporation; 
more  particularly  the  sum  of  two  thousand  four  hundred  dol- 
lars paid  upon  the  certificate  of  the  said  Abell,  Cunningham, 
and  Johnson,  and  William  E.  Moberly,  on  or  about  the  twen- 
tieth day  of  September,  1865.  Isaac  H.  Stuboeon, 
[l.  s.]                                     "  Prest.  North  Mo.  R.  R.  Ca 

"Attest,  with  seal  of  company  attached. 

"  Geo.  H.  Blood,  Sec'y  N.  M.  R.  R.  Co." 

The  defendant  objected  to  the  introduction  of  this  paper  as 
evidence,  for  the  reason  that  it  did  not  profess  to  be  the  deed 
of  the  North  Missouri  Railroad  Company,  and  that  it  did  not 
appear  that  the  same  was  executed  by  any  person  to  that  end 
authorized  by  said  company.  The  court  sustained  the  objec- 
tion, and  the  plaintiff  excepted.  The  plaintiff  then  intro- 
duced Isaac  H.  Sturgeon  as  a  witness,  and  offered  to  prove 
by  him  that  he  was  authorized  by  the  executive  committee  of 
the  North  Missouri  Railroad  Company  to  sign  the  above  paper. 
The  defendant  objected  to  this  evidence,  because  the  same  was 
incompetent  and  irrelevant.  The  objection  was  sustained,  and 
the  defendant  excepted  and  took  a  nonsuit,  and  brings  the 
case  up  by  writ  of  error. 

If  a  conveyance  of  real  property,  purporting  to  be  the  con* 
veyance  of  a  corporation  made  by  one  authorized  to  make  it 
for  them,  be  in  fact  executed  by  the  attorney  or  agent  in  his 
own  name  as  his  own  deed,  it  will  not  be  the  deed  of  the  cor- 
poration, although  it  was  intended  to  be  so,  and  the  attorney 
or  agent  had  full  authority  to  make  it  so. 

The  conveyance  must  purport  to  be  made  and  executed  by 
the  corpoEration  acting  by  its  duly  authorized  agent.    But  in 
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matters  of  simple  contract,  the  rule  is  not  so  strict,  and  an 
execution  of  an  instrument  to  bind  the  corporation  will  be  in- 
ferred from  the  general  principles  of  the  law  of  agency.  In 
the  diversified  exercise  of  the  duties  of  an  agent,  the  liability 
of  the  principal  depends  upon  the  facts  that  the  act  was  done 
in  the  exercise  and  within  the  limits  of  the  powers  delegated, 
and  especially  that  it  was  the  intent  of  the  parties  that  the 
principal,  and  not  the  agent,  should  be  bound:  McLaren  y. 
Pennington,  1  Paige,  102;  Baisgerard  y.  New  York  Banking 
Co.j  2  Sand.  Ch.  23;  Jenkins  v.  Morris,  16  Mees.  &  W.  180. 

And  where  the  matter  is  uncertain  on  the  face  of  the  in- 
strument whether  it  was  intended  to  bind  the  principal  or  the 
agent,  parol  evidence  is  admissible  to  explain  the  latent  am- 
biguity, and  to  aid  in  the  interpretation:  Smith  v.  Alexander^ 
81  Mo.  193;  Shuetze  v.  BaiUy^  40  Id.  69. 

When  the  instrument  bears  no  marks  of  an  official  char- 
acter upon  its  face,  there  is  great  difficulty  in  applying  the 
rule;  but  where  marks  of  an  official  character  not  only  exist, 
but  actually  predominate,  the  case  is  shorn  of  all  perplexity. 
The  assignment  in  this  case  is  headed  and  dated  at  the  com- 
pany's official  place  of  transacting  business;  and  although  the 
officers  use  the  plural  "  we,"  instead  of  naming  the  company 
as  the  contracting  party,  it  sufficiently  appears  that  they  were 
acting  officially  for  the  company,  and  intended  to  bind  it. 
As  strong  and  irresistible  evidence  of  this,  they  recite  the 
contract  made  with  the  Chariton  and  Randolph  Railroad 
Company,  and  that  ^'  the  same  was  due  by  virtue  of  our  con- 
tract "  (meaning  unmistakably  the  North  Missouri  Railroad 
Company)  with  the  said  Chariton  and  Randolph  Railroad 
Company,  and  then  sign  the  paper  officially,  and  attach  the 
seal  of  the  company.  There  is  little  room  for  doubt  that  it 
was  an  official,  and  not  an  individual,  act;  but  if  any  doubt 
existed,  it  was  competent  to  remove  it  by  parol  testimony. 

Another  branch  of  the  objection  was,  that  it  did  not  appear 
that  the  instrument  was  executed  by  any  person  authorized 
to  that  end  by  the  company.  It  does  not  appear  that  there 
was  any  denial  that  Sturgeon  was  the  president,  and  Blood 
the  secretary,  or  that  their  signatures  were  genuine.  The  seal 
of  the  corporation,  then,  imparted  authority.  For  it  is  a 
familiar  rule  that  when  the  common  seal  of  a  corporation  ap- 
pears to  be  affixed  to  an  instrument,  and  the  signatures  of  the 
proper  officers  are  proved,  courts  are  to  presume  that  the  offi- 
cers did  not  exceed  their  authority,  and  the  seal  itself  is  prima 


Oct  1867.]  MuBSXB  V.  JoHNson.  819 

facie  evidence  that  it  was  affixed  by  proper  authority:  Angell 
and  Ames  on  Corporations,  sec.  224,  and  authorities  referred 
to  in  note  2.  The  affixing  of  the  seal  is  not  conclusive  evi- 
dence of  authority;  but  if  dispute  arises,  the  contrary  must  be 
shown  by  the  objecting  party:  Id.;  KoehUr  v.  Black  River  Co.^ 
2  Black,  715. 

It  is  unnecessary  to  notice  the  objection  to  Sturgeon's  testi- 
mony, as  we  have  already  substantially  disposed  of  the  case  at 
presented  by  the  record. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

The  other  judges  concurred. 


WhDT  CoMMOH   SbAL  OV  CtoBPOBATKnf  AfPSABS  to  BI  AllIXID  TO   Iir- 

•nantBHT,  and  th9  sigiiatiire  of  the  proper  offioera  are  proved,  coarto  ere  te 
presome  that  the  officers  did  not  exceed  their  aathority:  CfaahwUer  v.'  Wiltti, 
91  Am.  Dec  607»  and  note  610. 

CORFOBATX  DkED0  SHOULD  BX    EZBOUTID  UNDBB  CORFOBATB  SXAL,   and 

purport  to  be  a  corporate  act:  See  CkukwUer  ▼.  WiUi»t  91  Am.  Deo.  607,  and 
note  616.  In  CU^  qf  KanaoB  v.  Hannibal  etc  R,  R.  Co.,  77  Mo.  188,  Hongh, 
0.  J.,  and  Henry,  J.,  dissent  on  one  point»  on  the  ground  that  the  officers 
signing  the  deed  did  not  acknowledge  it  as  ''  the  act  of  the  corporation/'  bat 
•s  their  own  act,  and  cite  the  principal  case  in  support  of  their  position. 

POWXR  OF   DULT  AUTHORDSBD  AOSNT  07  Ck>BPOItATION  TO    BiND   It,   in 

matters  of  simple  contract,  is  presumed:  See  Pixiey  v.  Wettem  Pae{fie  R.  R. 
Cb.,  91  Am.  Dec  623,  and  note  637. 

Pabol  BviDiNai  TO  Show  wuithkb  iHSTBUiaifT  was  Ihtbndsd  to  Bind 
CoBPOBATiON.  —  The  question  whether  parties  to  a  bill  or  note  are  to  be  held 
•s  individuals  or  in  official  capacities  must  be  determined  by  their  intent,  as 
gathered  from  the  whole  instrument,  however  inartificially  it  may  be  drawn, 
cr  however  informally  the  intent  may  be  expressed:  Klotierman  v.  Loos,  58 
Ho.  294.  And  oral  evidence  is  admissible  to  explain  whether  instruments 
are  ''the  contracts  of  the  company  by  Thomas,  its  president,  or  of  Thomas 
himseU ":  Turner  v.  Thomas,  10  Mo.  App.  342.  And  so  an  agent  or  officer 
of  a  corporation  who  puts  his  own  name  officially  to  aa  obligation,  and  not 
the  name  of  the  principal  or  the  corporation,  does  not  thereby  necessarily 
make  it  his  own  personal  obligation:  McCl^ian  v.  RqfnoUU,  49  Mo.  314; 
WaaMngUm  efe.  Ins.  Oo.  v.  8U  Matrffs  Seminary,  62  Id.  490.  The  above  cases 
flite  the  prindpal  case.  See  alao^  upon  this  pointi  McOu/rdy  v.  Rogtn^  91  Anv 
Dee.  468^  and  note  471. 
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Levering  v.  Union  Transportation  and  Ins.  Co. 

[42  1II8BOUBI.  88.1 

Pladitzff  is  not  Boitnd  to  Show  Neoliqxnge  on  Past  or  Garrieb  in 
the  first  instance;  all  that  is  necessary  is  to  prove  the  delivery  of  the 
goods  to  the  carrier  to  be  carried,  and  the  burden  of  acoonnting  for  them 
is  thrown  upon  him;  and  to  exonerate  himself  from  liability,  he  mnst 
prove  either  the  safe  delivery  of  the  goods,  or  that  tfaa  loss  oocozred  by 
one  of  the  causes  excepted  in  his  undertaking. 

Oabbikb  hat  Rbstbict  his  TiTAKn.nr,  so  Fab  as  Hb  is  Insubbb,  against 
losses  by  mistake  or  accident;  but  he  cannot  exempt  himself  from  losses 
oansed  by  a  neglect  of  that  degree  of  diBgenflo  which  the  law  caste  upon 
him  in  his  character  of  bailee. 

Construction  of  Limitations  of  Carrier's  JaumLrrr  must  be  made  most 
strongly  against  him. 

BuRDXN  IS  tnpON  Carrier,  NorwirHSTAirDoio  Ezceftion  EacxMymio  Hoc 
■box  Liaxilitt  for  loss  by  fire^  to  show  that  the  aooident  did  not  ooonr 
throogh  any  fault  or  negligence  on  his  part^  or  on  the  part  of  his  agsnte 
or  employees.  ' 

Where  GkwDS  in  Transportation  are  Burned,  and  Carrier  has  Be- 
strioted  his  Liabhitt  against  Loss  bt  Fire,  it  is  proper  for  the  court 
to  instruct  that  the  carrier  is  not  liable  if  "  reasonable  "  care  was  used, 
and  if  the  car  was  "reasonably"  suitable  for  the  transportation  of  the 
goods  lost.  The  word  "  reasonable  "  is  intended  to  convey  the  idea  that 
the  carrier  was  bound  to  use  that  care  and  foresight  which  was  appropri- 
ate to  the  occasion,  and  necessary  in  like  exigencies  and  employmente  as 
distinguished  from  that  ordinary  care  which  devolves  upon  an  ordinary 
bailee. 

Action  against  a  carrier  to  recover  the  value  of  goods  burned. 
The  opinion  states  the  case. 

■ 

HwUony  Mo88y  and  Sherzer^  for  the  appellants. 
KnaXy  and  Smith  and  Knight^  for  the  respondent 

By  Court,  Wagnsb,  J.  This  suit  was  brought  by  plaintiflGi 
to  recover  the  value  of  twenty-six  bales  of  cotton,  which  de- 
fendant had  received  to  transix)rt  from  East  Si  Louis  to  New 
York.  The  cotton  was  destroyed  by  fire  in  the  course  of  its 
transit,  in  one  of  defendant's  railway  cars.  At  the  time  the 
cotton  was  delivered  to  defendant,  it  gave  a  receipt  tor  the 
same,  in  the  nature  of  a  bill  of  lading,  which  had  stamped 
across  its  face  the  words,  ''At  owner's  risk  of  fire/'  and  also  a 
like  reservation  in  regard  to  loss  by  fire  inserted  in  one  of  the 
conditions  embodied  in  the  instrument 

The  plaintiffs  claim  damages  to  the  amount  of  the  value  of 
the  cotton,  and  allege  that  the  loss  was  occasioned  by  the 
negligence  and  carelessness  of  the  defendant  in  failing  to 
furnish  suitable  cars  for  its  transportation.    The  jury,  acting 
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\inder  inetructions  of  the  court,  found  a  verdict  for  the  defend- 
ant, on  which  judgment  was  rendered.  There  is  nothing  in 
the  evidence  requiring  comment;  and  if  the  law  was  correctly 
and  properly  declared,  there  is  nothing  to  justify  an  inter- 
ference. The  plaintiffs  were  not  bound  to  show  negligence  on 
the  part  of  the  carrier,  in  the  first  instance.  All  that  is  neces- 
sary to  charge  a  carrier  is  to  prove  the  delivery  of  the  thing 
to  Iiim  to  be  carried,  and  the  burden  of  accounting  for  it  is 
thrown  upon  him;  and  if  he  wishes  to  exonerate  himself  from 
liability,  he  must  either  showthe  safe  delivery  of  the  goods, 
or  prove  that  the  loss  occurred  by  one  of  the  causes  excepted 
in  his  undertaking:  Tumey  v.  WUsim^  7  Yerg.  340  [27  Am. 
Dec.  515];  Berry  v.  Cooper^  28  Qa.  643;  Cameron  v.  Rich,  4 
Strob.  168  [53  Am.  Dec«  670].  It  is  universally  admitted 
that  the  carrier  is  always  liable  for  injuries  resulting  from  his 
own  negligence,  which  will  include  defects  in  the  means  of 
transportation  provided  by  him;  and  his  liabilities  will  ex- 
tend to  agencies  which  the  violence  of  nature  causes  in  con- 
sequence of  his  negligence  or  defective  means.  In  general, 
he  has  been  held  to  be  an  insurer  of  the  safety  of  the  goods 
intrusted  to  his  care,  and  can  only  be  exempted  from  perils 
occasioned  by  the  act  of  God  and  the  public  enemy.  For  a 
long  time  it  was  denied  by  most  respectable  and  eminent  au- 
thorities that  a  carrier  could  release  himself  from  the  stringent 
responsibility  imposed  upon  him  by  the  common  law,  or  de- 
stroy the  character  of  insurer  which  he  held  toward  the  per- 
son employing  him  either  by  notice  or  contract.  But  the 
opinion  now  seems  to  prevail  that  he  may  stipulate  for  a 
limitation  of  his  responsibility:  Parsons  v.  Afonteith^  13  Barb. 
353;  Moore  v.  Evans,  14^  Id.  524;  Dorr  v.  New  Jersey  Steam 
Nav.  Co.,  11  N.  Y.  486  [62  Am.  Dec.  125];  New  Jersey  Steam 
Nav.  Co,  V.  Merchants^  Bank,  6  How.  382;  York  Company  v. 
Central  Railroad,  3  Wall.  107;  Camden  v.  Beelduff,  16  Pa.  St. 
67  [55  Am.  Dec.  481];  Davidson  v.  Graham,  2  Ohio  St.  131; 
WesUm  TranspoHation  Co.  v.  NewhaU,  29  Dl.  466  [76  Am. 
Dec.  760].  But  although  he  may  thus  restrict  his  liability, 
so  far  as  he  is  an  insurer  against  losses  by  mistake  or  acci- 
dent, he  cannot  exempt  himself  from  losses  caused  by  a 
neglect  of  that  degree  of  diligence  which  the  law  casts  upon 
him  in  his  character  of  bailee. 

As  the  exception  is  an  innovation  on  the  principles  of  law, 
and  introduced  exclusively  for  the  benefit  of  the  carrier,  th* 
construction  must  be  made  most  strongly  against  him. 
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In  Atwood  v.  Reliance  Transportation  Co.,  9  Watts,  88  [34 
Am.  Dec.  503],  in  relation  to  the  restriction  in  a  contract  by  a 
carrier,  Mr.  Chief  Justice  Gibson  said:  *'  Though  it  is,  perhaps, 
too  late  to  say  that  a  carrier  may  not  accept  his  charge  on 
special  terms,  it  is  not  too  late  to  say  that  the  policy  which 
dictated  the  rule  of  the  common  law  requires  that  exceptions 
to  it  be  strictly  interpreted,  and  that  it  is  his  duty  to  bring 
his  case  strictly  within  them  ";  and  the  authorities  are  all  to 
the  same  effect.  The  peculiar  duty  and  high  responsibility 
which  has  been  imposed  upon  the  common  carrier  arises  from 
the  public  character  of  his  employment,  the  extensive  control 
he  exercises  over  the  property  of  others,  and  the  facilities 
which  he  usually  has  for  securing  impunity  for  an  abuse  of 
his  trust:'  2  Kent's  Com.  597.  It  is  the  imperative  duty  of  a 
common  carrier  to  receive  whatsoever  goods  are  offered  to 
him  for  transportation  in  the  usual  course  of  his  employment, 
and  he  takes  them  with  all  the  responsibilities  attached  by 
law  to  his  calling  or  employment.  He  cannot  vary  his  lia- 
bility by  inserting  conditions  in  his  acceptance  of  goods;  but 
to  have  this  effect  of  exonerating  him,  there  must  be  a  special 
contract  assented  to  by  the  shipper. 

The  argument  in  favor  of  the  right  of  the  carrier  to  vary 
his  liability,  by  introducing  conditions  into  his  acceptance,  is 
founded  on  a  misconception,  in  considering  that  his  liability 
is  voluntary,  and  arises  ex  contractu.  The  law  attaches  the 
responsibility  to  his  employment  or  calling;  and  if  he  as- 
sumes the  calling,  he  has  no  power  over  the  duties  which  the 
law  annexes  to  that  calling.  His  assuming  the  character  of  a 
common  carrier  depends  entirely  on  his  own  will  and  assent; 
but  if  he  undertakes  that  occupation,  the  liabilities  which 
come  upon  him,  in  respect  of  goods  brought  home  to  him  to 
be  carried,  are  imposed  by  law,  and  not  created  by  his  assent 
or  agreement.  The  law  of  common  carriers  is  different  from 
the  law  applicable  to  other  classes  of  people.  They  are  recog- 
nized by  the  law  as  peculiar  persons,  in  respect  to  whom,  in 
their  employment,  non-feasance  is  a  misdemeanor;  a  failure 
to  carry  and  deliver  safely  is  a  tort:  Merrit  v.  EarUj  31  Barb. 
38;  People  v.  Willet,  26  Id.  81;  Heim  v.  McCaughan,  32  Miss. 
19  [66  Am.  Dec.  588];  Johnson  v.  Richardson,  17  111.  303  [63 
Am.  Dec.  369];  1  Smith's  Lead.  Cas.,  note  to  Coggs  v.  Bet' 
nard.  Public  policy  and  fair  dealing,  on  which  the  extraor- 
dinary liability  of  »  sommon  carrier  is  founded,  cannot  bo 
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undermined  and  fnietrated  by  the  design  and  circumyention 
of  artfully  prepared  printed  receipts,  contrived  by  scheming 
corporations  and  soulless  companies,  thrust  upon  the  public, 
without  an  opportunity  of  fair  assent,  in  the  press  and  hurry 
of  railroad  travel.  But  in  the  case  presented  for  consideration, 
we  suppose  there  was  a  special  agreement  between  the  parties; 
it  was  argued  on  that  hypothesis  by  the  counsel  on  both  sides, 
and  seems  to  stand  admitted  by  the  pleadings.  It  devolved 
on  the  defendant  to  show,  notwithstanding  the  exception  ex- 
empting it  from  loss  by  fire,  that  the  accident  did  not  occur 
through  any  fault,  want  of  care,  or  negligence  on  its  part,  or 
the  part  of  its  agents  or  employees. 

The  court  refused  all  the  instructions  asked  for  by  defend- 
ant, and  instructed  the  jury,  at  the  request  of  the  plaintiffs, 
that ''  if  the  cotton  might  have  been  saved  by  due  and  proper 
care  by  defendant  or  its  employees,  then  the  defendant  is  lia- 
ble for  the  loss.  The  burden  of  proof  is  on  the  defendant  to 
show  that  the  cotton  was  not  lost  by  reason  of  any  want  of 
care,  skill,  and  diligence  on  the  part  of  defendant  or  its  em- 
ployees. The  defendant  is  liable  for  any  loss  occasioned  by 
the  negligence  of  its  agents.  If  the  cotton  was  burned  by 
reason  of  the  insufficiency  of  the  car  in  which  it  was  trans- 
ported, in  not  being  close  and  tight,  then  the  defendant  is  lia- 
ble for  the  loss." 

Other  instructions  were  asked  by  the  plaintiffs,  which  were 
refused;  and  in  this  refusal  we  see  no  error,  as  the  above  most 
clearly  lay  down  the  law  and  explain  the  defendant's  liability, 
throwing  the  whole  onus  upon  it. 

It  has  often  been  held  that  this  court  will  not  reverse  a 
judgment  when  the  court  below  refused  to  give  instructions 
perfectly  unexceptionable,  provided  the  law  was  clearly  and 
fully  given  by  the  court  in  others.  After  the  giving  of  the 
plaintiffs'  instructions,  the  court,  of  its  own  motion,  gave  the 
following:  "  If  the  cotton  in  question  was  lost  by  fire  while  in 
defendant's  possession,  on  a  railroad  train,  then  the  defend- 
ant is  not  liable,  if  the  persons  in  charge  of  the  train  took  all 
reasonable  care,  and  observed  all  reasonable  precautions,  in 
the  management  and  conduct  of  the  train,  and  if  the  car  in 
which  the  cotton  was  burned  was  reasonably  tight,  and  suit- 
able for  the  transportation  of  such  freight." 

This  instruction  constitutes  the  chief  error  complained  of  by 
plaintiffs.     We  cannot  perceive  that  there  is  any  well-founded 
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objection  to  it.  Taken  in  connection  with  the  other  instruc- 
tions, in  effect  it  tells  the  jury  that  it  was  incumbent  on  the 
defendant,  before  it  could  screen  or  shield  itself  from  liability, 
to  show  that  its  agents  took  that  precaution  and  used  that  dil- 
igence which  were  suitable  and  appropriate  to  the  business  it 
was  pursuing  and  the  responsibility  it  had  incurred,  and  also 
that  the  vehicle  it  used  for  the  purpose  of  transportation  was 
good  and  sufficient.  The  ordinary  bailee  for  hire,  or  private 
carrier,  is  liable  only  for  neglect  of  ordinary  care;  but  the  com- 
mon carrier  is  held  to  a  different  and  higher  degree  of  dili- 
gence; and  the  word  ^'reasonable,"  used  in  the  instructioD,  is 
intended  to  convey  the  idea  that  the  carrier  was  bound  to  use 
that  care  and  foresight  which  was  appropriate  to  the  occasion 
and  necessary  to  be  used  in  like  exigencies  and  employments, 
as  contradistinguished  from  that  ordinary  care  which  devolves 
upon  an  ordinary  bailee.  A  reasonable  act  is  such  act  as  the 
law  requires:  Wame  v.  BicJcford,  9  Price,  43;  Pudsey  v.  New- 
Sam,  Yelv.  44;  Piatt  on  Covenants,  157,  342.  In  Riley  v. 
Home,  5  Bing.  220,  Chief  Justice  Best,  in  discussing  this  ques- 
tion, says:  "When  goods  are  delivered  to  a  carrier,  they  are 
usually  no  longer  under  the  eye  of  the  owner;  he  seldom  fol- 
lows or  sends  any  servant  with  them  to  the  place  of  their  des- 
tination. If  they  should  be  lost  or  injured  by  the  grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them,  or 
by  others  in  collusion  with  them,  the  owner  would  be  unable  to 
prove  either  of  these  causes  of  loss;  his  witnesses  must  be  the 
carrier's  servants,  and  they,  knowing  that  they  could  not  be 
contradicted,  would  excuse  their  masters  and  themselves.  To 
give  due  security  to  property,  the  law  has  added  to  that  re- 
sponsibility of  a  carrier  which  immediately  arises  out  of  his 
contract  to  carry  for  a  reward,  namely,  that  of  taking  all  rea- 
sonable care  of  it, — the  responsibility  of  an  insurer.  Prom 
his  liability  as  an  insurer,  the  carrier  is  only  to  be  relieved  by 
two  things, — both  so  well  known  to  all  the  country  when  they 
happen  that  no  person  would  be  so  rash  as  to  attempt  to  prove 
that  they  had  happened  when  they  had  not, — namely,  the 
act  of  God  and  the  king's  enemies."  The  taking  of  reasonable 
care,  and  the  furnishing  of  cars  reasonably  safe  and  suitable 
for  the  business, — these  seem  to  be  the  very  things  required 
by  law;  and  unless  the  carrier  shows  satisfactorily  that  he  has 
«ome  up  to  these  requirements,  he  will  be  responsible  for  loss, 
without  rctgard  to  his  special  contract  for  exemption.    The 
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law,  it  is  believed,  was  properly  declared,  and  we  cannot  tin* 
dertake  to  weigh  the  evidence. 
Judgment  affirmed. 

The  other  judges  concurred. 

Common  Cakbub  mat  bt  Spsgial  Contbaot  Ldot  hib  Common^law  Lia* 
BiUTT,  but  he  cannot  exempt  himself  from  liability  for  the  conaeqnenoes  of 
bis  negligence:  Orace  ▼.  Adams,  ante,  p.  117;  Mann  ▼.  Burtbard,  94  Am.  Dee. 
398,  and  note  403;  Mobile  €te.  S.  R  Co.  v.  BopHna,  94  Id.  607,  and  note  613; 
BueUand  v.  Adams  Express  Co,,  93  Id.  68,  and  note  73;  McMillan  ▼.  MicM- 
gan  etc  R.  R.,  93  Id.  208,  and  note  230;  ^911^0  ▼.  New  Tork Centred  R,  R,  Co., 
93  Id.  162;  SouOnsm  Express  Co,  ▼.  PureeO,  92  Id.  53;  FiUebrown  v.  Cfrand 
Trunk  R'y  Co.,  92  Id.  606;  JlUnois  Central  R  R,  Co.  v.  Adams,  92  Id.  85; 
Adams  Express  Co,  ▼.  Reagan,  92  Id.  332.  The  principal  case  is  cited  to  thia 
effect  in  KeUhmim  v.  Amerioan  etc  Express  Co.,  52  Mo.  396;  Read  v.  SL  Loms 
etc,  R.  R.  Co.,  60  Id.  205;  Rice  y.  Kansas  Paeyic  R^y  Co.,  63  Id.  318;  Smder 
y.  Adams  Excess  Co,,  63  Id.  383;  OxLey  y.  8t  Lams  etc  R,  R.  Co.,  65  Id.  632; 
Dunn  y.  Hannibal  etc  R,  R.  Co,,  68  Id.  276;  BaU  y.  Wabash  etc  R'y  Co.,  83 
Id.  58a 

BuBDEN  OF  Pboof  ts  Gasb  OF  Loss  BT  GoMMON  Cabbixb:  Mann  v.  Birch' 
ard,  94  Am.  Dec.  398,  and  note  403;  MobUe  etc  R,  R.  Co,  y.  Hopkins,  94  Id. 
607.  The  burden  of  showing  a  special  contract  limiting  the  carrier's  liability 
is  on  the  carrier:  MeMiUan  v.  Michigan  etc  R,  R.,  93  Id.  208;  FUlebrown  y. 
Orand  Trunk  Ky  Co.,  92  Id.  606.  The  principal  case  is  cited  to  the  point 
that  when  goods  are  shown  to  haye  been  deiiyered  to  the  carrier  nninjured, 
the  onus  is  on  the  carrier  to  account  for  the  injury,  and  show  that  he  is  ex- 
empted from  liability  imder  his  contract:  Buddy  y.  Wabash  etc  R*y  Co.,  20 
Mo.  App.  210.  And  the  burden  of  excusing  non-deUyery  is  upon  the  carrier: 
Isenberg  v.  8t.  Louis  and  Vichburg  Anchor  Line,  13  Id.  420. 

The  pbincipal  oasb  is  citxd  also  to  the  point  that  a  conomon  carrier  is 
bound  to  receiye  goods  whioh  are  offered  for  carriage:  Schooling  y.  8i,  Louis 
etc  Ry  Co.,  75  Mo.  519. 
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DocTBDni  "VoD)  nv  Pabt,  Vom  nr  Toio,'*  dobs  mot  Afplt  to  instru- 
ments or  contracts  containing  yoid  parts,  if  the  yalid  parts  can  be  sepa- 
rated therefrom,  except  where  a  statute,  by  its  express  terms,  declares 
the  whole  instrument  or  contract  yoid  on  account  of  some  proyision 
which  is  unlawful,  or  where  there  is  soma  all-peryading  yice,  such  as 
fraud  or  some  unlawful  act  which  is  condenmed  by  public  policy  or  the 
common  law,  and  ayoids  all  parts  of  the  transaction  because  all  are  alike 
infected. 

Assured  may  Rsoovsb  Valux  of  PiBSONAinrr  Insxtbbd,  though  thxrb 
WAS  Falsi  Wabbahtt  as  to  encumbranoes  on  the  realty  ooyered  by  the 
same  policy,  which  was  therefore  yoid  as  to  the  realty,  where  the  per^ 
•onalty  is  separately  yalned  and  appraised,  and  there  is  nothing  to  show 
that  tiie  representation  as  to  encumbrances  on  the  realty  formed  any 
inducement  to  the  execution  of  the  policy  coyering  the  personalty. 
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Action  on  insurance  policy  upon  a  livery-stable  and  horses, 
and  other  personal  property  of  the  plaintiff.  The  policy  con- 
tained, among  others,  the  following  condition:  "The  appli- 
cation and  description  referred  to  in  this  policy  shall  be 
considered  a  part  of  this  contract,  and  a  warranty  by  the  as- 
sured; and  any  false  representation  by  the  assured  of  the 
condition,  situation,  or  occupancy  of  the  property,  or  other- 
wise, or  any  omission  to  make  known  any  fact  material  to  the 
risk,  or  any  over-valuation,  or  any  misrepresentation  what- 
ever, either  in  the  written  application  or  otherwise,  shall  ren- 
der this  policy  void  and  of  no  effect."  In  other  respects  the 
opinion  states  the  case. 

Wingate  and  Brady,  and  Adams,  for  the  appellant. 

/).  A,  McMillan,  and  Draffin,  Hutchinson,  and  Muir,  for  tne 
respondent. 

By  Court,  Wagner,  J.  The  single  point  presented  by  the 
record  in  this  case  is,  whether  the  court  committed  error  in 
holding  that  the  assured  might  recover  the  value  of  the  per- 
sonal property  covered  by  the  policy  of  insurance,  when  the 
policy  as  to  the  real  estate  was  admittedly  void. 

The  action  was  instituted  on  a  policy  of  insurance  executed 
by  the  defendant  to  the  plaintiff,  founded  upon  a  written  ap- 
plication made  by  the  assured,  which,  by  the  terms  of  the 
policy,  became  and  formed  a  part  of  the  policy  itself.  The 
written  application,  which  constituted  a  part  of  the  policy, 
contained  the  following  interrogatories:  "What  is  the  title?" 
Answer,  "Fee-simple."  "Is  your  property  encumbered?  by 
what,  and  to  what  amount?"  Answer,  "No."  The  applica- 
tion then  concluded  with  these  words:  "The  foregoing  is  a 
correct  description  of  the  property  to  be  insured,  and  a  war- 
ranty on  the  part  of  the  applicant  on  which  the  insurance 
will  be  predicated;  and  the  applicant  hereby  agrees  to  accept 
the  policy  hereon  from  said  company,  if  this  application  be 
approved."  The  policy  covered  a  livery-stable  and  horses,  and 
other  personal  property  in  the  same,  and  insured  the  plaintiff 
against  loss  by  fire  which  might  happen,  except  where  the  fire 
occurred  by  the  negligence  or  design  of  the  insured.  The 
policy  was  for  five  thousand  dollars, — one  thousand  dollars 
being  on  the  livery-stable,  and  the  balance  on  the  personal 
property.  The  property  was  separately  valued  and  appraised, 
and  after  the  insurance  attached,  was  all  consumed  by  fire. 
The  answer  of  the  plaintiff  to  the  question  concerning  encum- 
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brances  was  untrue,  as  there  was  a  deed  of  trust  upon  the  real 
estate  at  the  time  it  was  made.  As  the  record  stands,  it  is 
conceded  by  the  plaintiff  that  the  policy  was  void  as  to  that 
property,  and  so  the  court  below  determined,  but  held  it  a 
valid  and  subsisting  contract  as  to  the  other  property.  It  is 
now  contended  by  the  counsel  for  the  defendant  that  the  con- 
tract was  an  entirety;  that  it  was  indivisible  in  its  nature,  and 
that  if  it  was  void  in  part  it  was  void  in  whole.  In  the  case 
of  Curtis  V.  Leavittj  15  N.  Y.  9,  the  court,  in  speaking  of  in- 
struments or  contracts  which  contain  some  forbidden  vice,  or 
void  parts,  repudiate  the  doctrine  expressed  in  the  words, 
"  void  in  part,  void  in  toto"  and  declare  the  general  rule  to 
be,  that  if  the  good  be  mixed  with  the  bad,  it  shall  neverthe- 
less stand,  provided  a  separation  can  be  made.  The  excep- 
tions are,  where  a  statute,  by  its  express  terms,  declares  the 
whole  instrument  or  contract  void  on  account  of  some  pro- 
vision which  is  unlawful,  or  where  there  is  some  all-pervading 
vice,  such  as  fraud,  or  some  unlawful  act  which  is  condemned 
by  public  policy  or  the  common  law,  and  avoids  all  parts  of 
the  transaction  because  all  are  alike  infected:  1  Parsons  on 
Contracts,  5th  ed.,  457;  Peltz  v.  Long,  40  Mo.  532. 

The  present  case  does  not  come  within  the  exceptions  above 
stated,  though  there  are  cases  deciding  that  the  contract  of  in- 
surance, predicated  on  policies  like  the  one  under  considera- 
tion, is  an  entire  contract,  unsusceptible  of  division,  and  that 
a  breach  of  warranty,  avoiding  a  part,  will  invalidate  all.  This 
eourt,  however,  in  a  case  not  distinguishable  from  the  one  we 
are  now  considering,  has  held  otherwise. 

In  Loehner  v.  Home  Mutual  Ins,  Co,,  17  Mo.  247,  it  was  held 
that  although  a  failure  to  disclose  an  encumbrance  would  avoid 
a  policy  on  a  house  insured,  yet  it  would  not  avoid  it  as  to 
furniture  insured  in  the  same  policy,  but  separately  appraised, 
unless  the  fact  concealed  was  shown  to  be  material  to  the  risk. 
Where  a  firm  obtained  insurance  upon  a  storehouse,  and  a 
stock  of  goods  therein  for  a  separate  sum,  and  the  interest  of 
the  insured  in  the  house  was  incorrectly  described,  by  reason 
of  which  the  policy  was  void  as  to  the  house,  in  a  suit  brought 
to  recover  for  the  loss  of  the  goods,  it  was  decided  that,  in  the 
absence  of  proof  that  the  plaintiff  procured  the  insurance  upon 
the  house  for  a  fraudulent  purpose,  or  that  their  supposed  in- 
terest in  the  house  induced  the  defendant  to  insure  the  goods, 
Ihe  policy  was  not  vitiated  as  to  the  insurance  on  the  goods: 
Phcenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.)  9. 


828  KooNTz  V.  Hannibal  Savings  etc.  Co.     [Missouri^ 

In  Clarh  v.  New  England  Mutual  Ins,  Co,,  6  Cush.  342,  the 
policy  contained  a  provision  that  when  any  of  the  property  in- 
sured should  be  alienated,  the  policy  should  be  void.  Several 
pieces  of  property  were  insured  in  the  same  policy,  though 
they  were  valued  and  insured  separately,  and  one  piece  of 
property  was  alienated  after  the  insurance  was  effected;  it  was 
held  that  this  did  not  avoid  the  entire  policy,  but  only  rendered 
it  void  pro  tanto. 

Trench  v.  Chenango  County  Mutiuil  Ins.  Co.,  7  Hill,  122,  is  a 
case  in  which  an  action  was  brought  on  the  policy  issued  by 
the  defendants,  by  which  they  undertook  to  insure  the  plain- 
tiffs $750  on  their  paper-mill,  and  the  like  sum  on  certain  per- 
sonal property  therein.  The  defense  was,  that  the  application 
did  not  mention  all  the  buildings  standing  within  ten  rods  of 
the  mill,  agreeably  to  the  following  condition  annexed  to  the 
policy:  "Such  application  shall  contain  the  place  where  the 
property  is  situated;  of  what  materials  it  is  composed;  its 
dimensions,  number  of  chimneys,  fireplaces,  and  stoves;  how 
constructed;  its  relative  situation  as  to  other  buildings;  dis- 
tance from  each,  if  less  than  ten  rods;  for  what  purpose  occu- 
pied; and  whether  the  property  is  encumbered,  by  what,  and 
to  what  amount;  and  if  the  applicant  has  a  less  estate  than 
in  fee,  the  nature  of  the  estate."  The  application  for  insurance 
described  some  of  the  buildings  standing  within  ten  rods  of 
the  property  insured,  but  omitted  to  mention  others  situated 
within  that  distance,  and  it  was  adjudged  that  the  condition 
related  exclusively  to  applications  for  insurance  upon  build- 
ings, and  therefore  furnished  no  ground  of  defense  to  the 
plaintiffs'  claim  respecting  the  personal  property  covered  by 
the  policy.  The  case  in  Hill  is  very  much  shaken  by  a  sub- 
sequent determination  in  the  court  of  appeals,  in  Wilson  v. 
Herkimer  County  Mutual  Ins.  Co,,  6  N.  Y.  53;  and  in  Smith 
V.  Empire  Ins,  Co.,  25  Barb.  497,  a  contrary  doctrine  is  held; 
and  the  case  of  Brown  v.  People^ a  Mutual  Ins,  Co,,  11  Cush. 
280,  and  other  cases  which  we  have  examined  in  Massachusetts 
and  Maine,  are  in  conflict  with  it. 

It  will  thus  be  seen  from  the  foregoing  cases  that  if  there 
were  no  binding  precedent  in  our  own  reports,  we  might  adopt 
either  view  of  the  question  and  be  well  sustained  by  authority. 
Upon  an  examination  of  the  application  which  made  a  part 
of  the  policy,  there  can  be  but  little  room  for  doubt  that  the 
warranty  against  encumbrances  was  intended  to  apply  exclu* 
Bively  to  the  livery-stable.    The  other  property  was  separately 
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valued  and  appraised,  and  there  is  nothing  to  show  that  the 
representation  as  to  encumhrances  on  the  stable  formed  an. 
inducement  to  the  execution  of  the  policy  covering  the  per- 
sonal property.  We  consider  the  case  of  Lohner  v.  Home  MuU 
Ins.  Co.,  guproy  binding  authority,  and  we  follow  it  cheerfully^, 
because  we  regard  it  as  in  consonance  with  justice. 
Judgment  will  be  affirmed. 

The  other  judges  concurred. 


Insubangb  Polict  Von>  as  to  Pabt  of  Property  Ivsurxd,  whether 
Void  ik  Toto:  See  OotUman  v.  PenMylvama  Itu,  Co.,  94  Am.  Dec.  55,  and 
note  60;  Bames  ▼.  Umon  MuL  Fire  Ins.  Co.,  81  Id.  562,  and  note  564.  It  is 
held  in  American  Ins.  Co,  v.  BameU,  73  Mo.  367,  citing  the  principal  case, 
that  a  misrepresentation  as  to  the  title  of  the  assured  to  the  land  on  which 
the  bnilding  insured  is  located  will  avoid  the  policy  as  to  the  building,  and 
it  may  also  be  void  as  to  the  personal  property  covered  by  it  for  the  same- 
reason,  if  the  policy  contains  a  oondition  expressly  to  that  effect. 


Babton  V.  Home  Insuraxce  Co.  of  New  York. 

[42  Missouri,  156.J 

Glaubx  vx  Iirsu&AVCB  PoLiOT  that  Coicpant  shall  not  be  Liable  for 
any  loss  or  damage  by  fire  which  may  happen  by  means  of  any  invasion, 
or  military  or  usurped  power,  will  exempt  the  company  from  liability, 
though  the  burning  took  place  without  any  direct  commands  from  the 
saperior  officers  of  the  army  of  invasion  or  rebellion  which  occasioned- 
and  was  the  proximate  cause  of  the  loss. 

Action  upon  insurance  policy.    The  opinion  states  the  case. 

Adams  and  Shackelford,  and  R.  F.  Wingate,  for  the  appel^ 
lants. 

Draffin,  HuichinBon,  and  Muir,  for  the  respondent. 

By  Court,  Wagner,  J.  This  was  an  action  upon  a  policy 
of  insurance  for  ten  thousand  dollars,  issued  by  defendant  to 
plaintiffs,  on  a  lot  of  hemp  stored  in  a  warehouse  belonging  ta 
R  W.  Ijewis,  in  the  city  of  Glasgow,  in  Howard  County,  in  this 
flftate.  The  hemp  was  destroyed  on  the  seventeenth  day  of 
October,  1864,  by  fire,  while  an  armed  and  organized  force  of 
the  rebel  army  held  military  possession  and  control  of  the 
place.  The  evidence  shows  most  clearly  that  when,  on  the 
fifteenth  day  of  October,  the  national  soldiers  were  overpow- 
ered and  compelled  to  surrender  to  the  rebels,  the  latter  force- 
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held  absolute  and  exclusive  possession  of  the  place  till  the 
evening  of  the  seventeenth  day  of  the  month,  and  that  their 
forces  had  not  evacuated  the  town  till  after  the  fire  had  con- 
sumed the  hemp.  As  to  the  origin  of  the  fire,  whether  it  oc- 
-curred  by  the  act  of  the  rebel  soldiers,  or  was  communicated 
by  their  camp-fires,  there  is  some  doubt,  and  we  do  not  propose 
to  discuss  it,  as  it  properly  belongs  to  the  province  of  a  jury. 
It  is  certain,  however,  that  there  is  no  evidence  that  the  burn- 
ing was  authorized  by  an  order  from  the  commander  of  the 
forces.  It  appears  from  the  record  that  the  citizens  were  badly 
frightened,  and  that  the  rebel  guard,  stationed  near  the  ware- 
house, would  not  permit  them  to  go  near  it.  The  policy  of  in- 
surance contains  this  clause:  "Provided,  always,  and  it  is 
hereby  declared,  that  this  corporation  shall  not  be  liable  to 
make  good  any  loss  or  damage  by  fire  which  may  happen  by 
means  of  any  invasion,  insurrection,  riot,  or  civil  commotion, 
•or  of  any  military  or  usurped  power,  or  of  any  loss  by  theft  at 
or  after  the  fire."  The  defendant  contends  that  it  is  exempted 
from  the  payment  of  the  loss  by  reason  of  the  above-recited 
proviso;  but  it  is  argued  by  the  plaintifis  that,  to  constitute 
an  exemption  in  consequence  of  usurped  power,  it  must  be 
shown  that  the  property  was  destroyed  by  the  order  or  direc- 
tion of  the  oflScer  commanding  the  rebel  army.  We  lay  out 
of  view  all  that  part  of  the  case,  and  the  instructions  given  in 
relation  to  riot,  as  there  is  nothing  to  show  that  the  property 
was  burned  by  reason  of  a  riot,  either  in  the  manner  contem- 
plated by  the  policy  or  by  law.  If  the  defendant  is  not  liable, 
it  is  on  account  of  the  exclusion,  in  the  policy,  of  loss  happen- 
ing by  means  of  military  or  usurped  power. 

The  whole  case  turns  upon  the  construction  which  shall  be 
given  to  these  words.  With  respect  to  the  rules  of  construc- 
tion in  policies  of  insurance,  except  in  cases  relating  to  war- 
ranties, it  is  the  duty  of  the  court  to  adopt  the  construction 
that,  in  their  judgment,  shall  best  correspond  with  the  real  in- 
tentions of  the  parties.  As  far  as  our  investigations  have  led 
us,  this  is  a  case  of  new  impression  in  this  country;  and  the 
reason  is  manifest,  because  we  have  had  but  one  great  rebel- 
lion in  the  whole  period  of  our  history  which  would  enable  the 
clause  to  have  any  force  or  application.  In  the  case  of  Drink- 
watery.  Corporation  of  the  London  Assurance  Co.^  2  Wils.  363, 
the  covenant  upon  a  policy  of  insurance  against  fire  provided 
that  the  defendants  should  not  be  liable  in  case  the  house  was 
bomt  by  reason  of  any  invasion,  foreign  enemy,  or  any  mill- 
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tary  or  usurped  power.  The  house  was  burnt  by  a  mob,  and 
it  was  held  not  within  the  proviso.  Wilmot,  C.  J.,  in  his  opin- 
ion, said:  "My  idea  of  the  words  'burnt  by  usurped  power/ 
from  the  context,  is,  that  they  mean  burnt  or  set  on  fire  by  oc- 
•casion  of  an  invasion  from  abroad,  or  of  an  internal  rebellion 
when  armies  are  employed  to  support  it."  Now,  the  contract 
was  made  between  the  parties  with  reference  to  the  usual  risks 
incurred  in  ordinary  times.  The  extraordinary  hazards  aris- 
ing from  insurrection,  invasion,  military  and  usurped  power, 
when  the  arm  of  the  civil  magistrate  is  powerless,  are  expressly 
guarded  against  and  excluded. 

It  would  be  doing  violence  to  the  language  which  the  par- 
ties have  seen  fit  to  use,  and  would  be  also  a  strained  and 
xmnatural  interpretation  of  their  meaning,  to  say  that  the 
insurer  would  be  liable  in  all  cases,  except  where  he  could 
show  that  the  burning  took  place  by  order  of  the  ofiBcer  imme- 
diately commanding  the  rebellious  forces.  The  language  in 
the  proviso  is,  that  the  company  shall  not  be  liable  for  any 
loss  or  damage  by  fire  which  may  happen  by  means  of  inva- 
sion, military  or  usurped  power,  etc.  If  the  military  or 
usurped  power,  or  the  invasion,  was  the  means  that  occa- 
sioned, or  the  proximate  cause  of,  the  loss,  then  the  company 
<;annot  be  held  liable  within  the  terms  of  its  contract.  An 
army  of  invasion  or  engaged  in  rebellion  is  liable  to  commit 
acts  of  spoliation  or  burning  without  any  direct  commands 
from  the  superior  officers,  and  the  insurer  certainly  never  in- 
tended to  incur  any  risk  by  reason  of  such  acts.  To  exoner- 
ate the  defendant  from  its  liability,  it  is  not  material  how  or 
in  what  way  the  fire  originated,  provided  it  was  within  the 
range  of  any  one  or  more  of  the  excepted  causes.  The  real 
question  is.  Did  the  fire  happen  or  the  loss  occur  by  reason  of 
or  in  consequence  of  the  military  and  usurped  power  of  the 
rebels  being  in  Glasgow?  and  were  they  the  proximate  cause 
of  the  burning  and  destruction  of  the  property?  If  so,  the 
judgment  should  be  for  the  defendant;  otherwise,  for  the 
plaintiff.  It  will  be  unnecessary  to  notice  the  instructions  in 
detail,  as  the  cause  will  have  to  be  retried  in  accordance  with 
the  above  views. 

The  judgment  of  the  district  court  will  be  affirmed,  and 
the  cause  remanded  to  the  circuit  court,  to  be  proceeded  with 
in  conformity  to  the  foregoing  opinion. 

The  other  judges  concurred. 
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Olauss  in  Polio7  of  Mabinb  Insvkancb  "  warranted  free  from  loea  or 
expense  ariamg  from  capture,  seizure,  or  detention,  or  the  consequences  of 
any  attempt  thereat,"  exempts  the  company  from  liability  in  case  of  a  cap- 
tore  by  anthority  of  the  Confederate  States  during  the  rebellion: 
km  T.  Oobimbian  Ins.  Ch.,  93  Am.  Dec  660,  and  note  572. 


O'Shea  v.  Collier  White  Lead  and  Oil  Co. 

[42  MiSSOUKi,  897.] 

Um GST  Good  Faith  is  Reqttibxd  in  Aoresmbnts  bt  Debtor  with  Crxdi- 
TOBS  VOR  Ck>MFOSinoK  by  which  the  property  of  the  debtor  is  assigned 
to  trostees,  to  be  distributed  according  to  the  deed  of  tmst,  as  each  credi- 
tor signs  the  deed  and  comes  into  the  agreement  on  the  understanding 
that  all  will  share  equally  or  according  to  the  terms  of  the  instrument. 
Hence  if  the  signatures  of  some  of  the  creditors  have  been  obtained  by 
secret  bargains  or  obligations  granting  them  more  favorable  terms  than 
the  general  scopo  and  provisions  of  the  composition  deed  will  warrant,  a 
gross  deception  is  practiced  on  the  other  creditors,  and  both  law  and 
equity  adjudge  the  transaction  void,  it  being  against  public  policy  and 
constructively  fraudulent. 

Sbouritt  Given  in  Pursuance  of  Ck>NTRACT,  whereby  any  of  the  creditors 
who  have  entered  into  an  i^preement  of  composition  with  their  debtor 
has,  unknown  to  the  others,  obtained  any  benefit  beyond  the  others,  is 
absolutely  void  even  against  the  debtor  who  may  have  given  the  security. 

Instrument  Creatino  Obuoation  of  Preference  in  Favor  of  One  or 
More  of  Several  Creditobs  who  are  parties  to  an  agreement  of  com- 
position with  their  debtor  may  be  valid  if  it  form  part  of  the  original 
transaction  and  be  communicated  to  the  other  creditors,  and  they  do  not 
object;  but  all  of  the  creditors  must  know  of  it  and  acquiesce. 

Suit  by  O'Shea,  administrator  of  John  D.  Solliyan,  to  en« 
join  the  Collier  White  Lead  and  Oil  Company  from  proceeding 
to  Bell  certain  land  under  a  deed  of  trust.  The  land  originally 
belonged  to  C.  D.  Sullivan,  was  afterwards  sold  under  execu- 
tion to  one  Krum,  who  conveyed  to  plaintiff's  intestate.  Before 
the  execution  sale,  however,  C.  D.  Sullivan  had  executed  cer- 
tain notes  to  the  Collier  White  Lead  and  Oil  Company,  secured 
by  the  deed  of  trust  upon  the  land  in  question,  as  collateral 
security  for  the  payment  of  a  debt  due  that  company  from  the 
firm  of  Champion  &  Co.,  and  in  consideration  of  which  the 
White  Lead  and  Oil  Company  released  their  attachment  on 
the  property  of  Champion  &  Co.,  and  entered  into  a  deed  of 
composition  with  the  other  creditors  of  Champion  &  Co.  The 
plaintiff  contended  that  the  deed  of  trust  to  the  White  Lead 
and  Oil  Company  was  a  secret  deed,  in  fraud  of  the  remaining 
creditors,  and  therefore  voidi 
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T,  T,  Gantt,  for  the  appellant. 

Clinef  Jamison^  and  Day^  for  the  reepondente. 

By  Court,  Wagner,  J.  Champion  &  Co.,  being  in  failing 
circumstances,  and  in  fact  insolvent,  made  a  proposal  to  their 
creditors  for  a  composition,  for  the  completion  of  which  the 
consent  of  all  the  creditors  was  necessary.  They  assigned  all 
their  property  to  certain  trustees,  who  were  as  speedily  as 
possible  to  turn  the  property  into  available  assets,  and  pay  off 
the  debts  and  distribute  the  assets  in  the  manner  designated 
in  the  deed  of  assignment.  The  agreement  for  the  composi- 
tion was  signed  with  the  express  understanding  and  upon  the 
condition  that  all  the  creditors  should  assent  thereto.  The 
Collier  White  Lead  and  Oil  Company  and  other  creditors  had 
previously  taken  out  attachments,  and  levied  the  same  upon 
the  property  of  Champion  &  Co.  Nothing  could  be  done 
toward  perfecting  the  arrangements  for  a  composition  between 
the  creditors  till  these  attachments  were  dismissed.  Finally, 
the  Collier  White  Lead  Company,  who  had  for  some  time 
refused,  acceded  to  the  agreement,  and  dismissed  their  at- 
tachment, and  the  other  attaching  creditors  also  dismissed 
theirs,  and  the  whole  scheme  was  consummated.  Before, 
however,  the  company  gave  their  consent,  and  dismissed  their 
suit  for  attachment,  they  procured  from  the  partnership  fund 
of  Champion  &  Co.  collateral  security  to  fully  indemnify  and 
make  secure  their  claim,  and  thus  gained  a  preference  over 
the  other  creditors. 

The  evidence  is  conflicting  as  to  the  secrecy  with  which  this 
transaction  was  entered  into,  but  it  fully  appears  that  but  a 
small  portion  of  the  creditors  were  cognizant  of  it.  This  suit 
was  brought  to  enjoin  the  company  from  selling  the  real  estate, 
on  which  they  had  a  deed  of  trust  to  secure  them  in  their 
preference  over  the  other  creditors.  The  court  below  having 
given  a  decree  dissolving  the  injunction  and  dismissing  the 
suit,  the  cause  is  now  here  on  appeal.  There  is  but  a  single 
point  to  be  passed  on,  and  that  is.  Did  the  taking  the  addi- 
tional security  by  the  Collier  White  Lead  Company  operate 
as  a  fraud  on  the  other  creditors,  and  render  the  security  void? 
Between  the  parties  to  the  arrangement  there  may  be  no  actual 
fraud,  but  the  tendency  is  to  defraud  the  other  creditors;  and 
therefore,  on  grounds  of  public  policy,  it  is  held  to  be  con* 
fltructively  fraudulent,  and  condemned  both  at  law  and  in 
equity.    The  purport  of  a  composition  is,  that  the  property  of 
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the  debtor  shall  be  assigned  to  trustees,  and  shall  be  collected 
and  distributed  by  them  among  the  creditors  according  to  the 
order  and  terms  prescribed  in  the  deed  itself.  In  all  transac- 
tions of  this  description,  the  utmost  good  faith  is  required,  as 
each  one  signs  the  deed  and  comes  into  the  agreement  on  the 
understanding  that  they  will  share  mutually,  or  according  to 
the  terms  embodied  in  the  instrument.  But  if  the  signatures 
of  some  of  the  creditors  have  been  obtained  by  secret  bargains 
or  obligations  granting  them  more  favorable  terms  than  the 
general  scope  and  provisions  of  the  composition  deed  will  war- 
rant, a  gross  deception  is  practiced  on  the  other  creditors,  and 
both  law  and  equity  adjudge  the  transaction  void:  1  Story's 
Eq.  Jur.,  sec.  378;  Willard's  Eq.  209. 

Every  creditor  has  a  direct  interest  that  the  agreement 
should  be  fairly  performed.  And  where  any  creditor  un- 
known to  the  others  has  obtained  any  benej&t  beyond  what 
the  others  have  obtained,  the  others  are  cheated  and  imposed 
upon,  and  the  private  contract  entered  into  is  a  fraud  on  the 
arrangement,  and  any  security  given  in  pursuance  of  such 
contract  is  absolutely  void,  even  against  the  debtor  who  may 
have  given  such  security:  Cockshott  v.  Bennett^  2  Term  Rep. 
765;  Eaatabrook  v.  Scott,  3  Ves.  460;  Mawaon  v.  Stock,  6  Id. 
301;  Ez  parte  Sadler,  15  Id.  55;  Leicester  v.  Rose,  4  East,  379; 
Jackson  v.  Davison,  4  Bam.  &  Aid.  695;  Pendlebury  v.  Walker, 
4  Younge  &  C.  424. 

The  cases  generally  proceed  on  the  ground  that  the  trans- 
action complained  of  was  secret  and  unknown  to  the  other 
creditors;  but  an  instrument  creating  an  obligation  of  prefer- 
ence may  be  valid  if  it  form  part  of  the  original  transaction, 
and  be  communicated  to  the  other  creditors,  and  they  do  not 
object.  In  Jackman  v.  Mitchell,  13  Ves.  581,  Lord  Chancellor 
Eldon  said:  "  I  remember  the  case  of  a  person  named  Heb- 
blewaite,  who  had  made  a  composition  with  his  creditors,  and 
secured  the  delBciency  to  one  creditor  by  a  bond,  and  that  was 
held  good  in  this  court  by  Lord  Thurlow;  and  it  was  part  of 
the  transaction  that  that  dealing  should  not  be  kept  secret, 
but  should  be  communicated  to  the  other  creditors;  and  as 
they  did  not  object.  Lord  Thurlow  held  it  good."  In  that 
case  the  matter  was  brought  home  to  all  the  other  creditors, 
and  as  they  made  no  objection,  their  assent  was  presumed. 

In  the  present  case  no  such  acquiescence  appears.  Many  of 
the  creditors  or  their  representatives  swear  positively  that  they 
knew  nothing  about  the  arrangement,  and  there  is  no  evi* 
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dcnce  tending  to  show  that  more  than  a  very  small  minority 
of  them  had  any  knowledge  of  it.  That  a  few  had  an  under- 
standing or  impression  of  its  existence  cannot  change  the 
rules  of  law.  Their  claims  may  have  been  insignificant,  or 
from  other  reasons  they  might  have  been  satisfied,  whilst 
the  others  would  have  interposed  a  decided  objection.  We 
are  not  at  liberty  to  speculate  by  arithmetical  calculation 
as  to  the  probable  effect  the  consent  of  a  part  would  have  in 
determining  the  fairness  of  the  transaction  or  the  rights  of  the 
parties.  Besides  the  unbroken  current  of  decisions  in  Eng- 
land, the  American  cases  all  support  the  views  above  indi- 
cated: Yeomans  v.  Chatterton,  9  Johns.  295  [6  Am.  Dec.  277]; 
Payne  v.  Eden,  3  Caines,  213;  Wiggins  v.  Bnshy  12  Johns.  306; 
Tuxbury  v.  Miller,  19  Johns.  311. 

The  cage  of  Case  v.  Oerrish,  15  Pick.  49,  is  almost  precisely 
parallel  with  this;  and  Shaw,  C.  J.,  seems  to  regard  the  rule 
as  too  clearly  settled  to  require  any  argument. 

The  authorities  cited  by  the  respondents  furnish  no  aid  to 
their  view  of  the  law.  In  Lee  v.  Lockhart,  3  Mylne  &  C.  302, 
where  the  crjsditor  had  the  benefit  of  his  security,  there  was 
no  contract  or  common  purpose  between  the  mortgagees  and 
other  creditors.  There  was,  besides,  an  indorsement  on  the 
deed  reserving  to  the  creditor  his  right  under  his  security, 
which  was  evidence  of  bona  fides,  and  of  all  absence  of  con- 
cealment. 

In  Clark  v.  White,  12  Pet.  199,  the  court  enunciated  the  very 
doctrine  above  laid  down  and  enforced,  and  expressly  says: 
"If,  upon  failure  or  insolvency,  one  creditor  goes  into  a  con- 
tract of  general  composition  common  to  the  others,  at  the  same 
time  having  an  underhand  agreement  with  the  debtor  to  re- 
ceive a  larger  per  cent,  such  an  agreement  is  fraudulent  and 
void,  and  cannot  be  eiiforced  against  the  debtor  or  any  surety 
to  it." 

The  agreement  entered  into  in  this  case,  by  which  the  re- 
spondents obtained  additional  security  and  gained  an  advan- 
tage over  the  other  creditors,  is  against  public  policy, — such 
a  one  as  the  law  deems  constructively  fraudulent,  —  and  must 
therefore  be  held  incapable  of  enforcement. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

The  other  judges  concurred. 


Iksolvxmt  Debtor  mat  Prepbr  Crkditor  at  Common  Law*.  Johnson  t. 
McGhrew,  77  Am.  Dec.  137.     See  WUmer's  Appeal,  84  Id.  505,  and  note  510. 
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But  if  the  statute  prohibits  it,  a  secnrity  given  to  one  creditor  without  the 
knowledge  and  assent  of  the  other  creditors  is  void:  Denny  v.  DcuuLj  48 
Id.  655,  and  note  660;  Bryan  t.  Briabm,  72  Id.  219;  Ashlty  v.  Rofnmmm,  65 
Id.  387;  Baldwin  v.  Peel,  75  Id.  806,  and  note  818,  819. 


Claflin  v.  Rosenberg. 

r42  Missouri,  489.1 

iNSTRUcnoK  Declaring  that  upon  Evibbncb  PLAiNTmr  oahmot  Rboovkb 
is  justified  only  where  there  is  a  total  failure  of  evidenoe  to  uphold  a 
verdict^  but  where  there  is  any  evidence  tending  to  prove  the  issue  it 
must  be  submitted  to  the  jury. 

•iXATUTB  REQUIRINa  AOHTAL  AND  Ck>NTn!n7xb  POSSESSION  IN  CaSB  OF  SaLB 

OF  Goods  to  render  the  sale  valid  against  creditors  of  the  vendor  and 
subsequent  purchasers,  though  it  does  not  use  the  word  /' exclusive, " 
necessarily  implies  that  the  possession  should  be  exclusively  in  the 
vendee. 

To  Bender  Sal^  of  Goods  Valid  as  against  Creditors  of  Vendor 
and  subsequent  purchasers,  the  vendee  must  take  actual  possession,  and 
the  possession  must  be  open,  notorious,  and  unequivocal,  such  as  to  ap- 
prise the  community,  or  those  who  are  accustomed  to  deal  with  the 
party,  that  the  goods  have  changed  hands,  and  that  the  title  has  passed 
out  of  the  seller  and  into  the  purchaser. 

To  CoNSTiTUTB  Valid  Sale  OF  All  Goods  in  Store  as  against  Creditori 
OF  Vendor,  there  must  be  a  complete  change  of  the  dominion  and  con- 
trol over  the  property,  and  some  act  whi(di  will  operate  as  a  diveati- 
ture  of  title  and  possession  from  the  vendor,  and  a  transference  thereof 
to  the  vendee,  who  must  exhibit  the  usual  indicia  of  ownership;  and 
though  it  may  not  be  essential  that  the  goods  should  be  moved  to  a 
different  house,  there  must  be  some  open  and  notorious  act  clearly  in- 
dicative of  delivery  and  possession,  such  as  taking  an  invoice,  putting 
up  a  new  sign,  or  any  other  reasonable  means  which  would  impart  notiee 
to  a  prudent  man  that  a  change  had  taken  place. 

Vendor  may  be  Employed  to  Render  Services  in  and  about  property  in 
the  same  manner  as  any  other  agent  or  employee,  where  all  the  goods  in 
a  store  have  been  sold,  and  the  sale  still  be  valid  as  against  cnaditors  of 
the  vendor,  provided  the  requirements  of  the  law  concerning  change  of 
possession  have  been  complied  with;  but  the  law  does  not  permit  a  joint 
or  concurrent  possession  of  the  vendor  with  the  vendee. 

Attachment  levied  by  A.  and  C.  P.  Claflin  on  a  stock  of 
boots  and  shoes  in  a  store  occupied  by  the  defendant  Rosen- 
berg. Strauss  interpleaded,  and  claimed  the  goods  under  a 
bill  of  sale  executed  to  him  by  the  defendant  about  a  month 
previous  to  the  levy  of  the  writ.  It  appeared  in  evidence 
that  Strauss  was  a  brother-in-law  of  the  defendant,  and  had 
loaned  him  large  sums  of  money  and  paid  bills  for  him;  and 
that  in  consideration  of  this  indebtedness,  the  bill  of  sale  of 


March,  1868.]         Claflin  t^.  Bo9BMBBB«.  MT 

tho  stock  of  goodis  had  been  exeouled  by  the  delendasnt  and 
recorded,  and  he  had  turned  over  the  store  to  Stranss;  that 
on  the  evening  of  the  same  day  Strauss  agreed  with  the  de- 
fendant to  employ  him  as  his  clerk  at  a  salary  of  seventy 
dollars  per  month,  and  defendant  was  to  sell  the  stock  and 
pay  to  Strauss  the  balance  of  the  proceeds  remaining  after 
paying  his  own  wages,  the  expenses  of  the  store,  and  the  rent, 
which  he  was  to  pay  to  the  landlord  for  Strauss.  The  evi- 
dence further  showed  that  under  this  arrangement  the  de« 
fendant  continued  in  the  charge  and  control  of  the  store  the 
same  as  before  the  sale,  except  that  during  two  days  while  he 
was  sick,  his  brother,  who  was  a  clerk  of  Strauss,  took  his 
place;  and  at  other  times,  for  an  hour  or  more,  this  clerk  sup- 
plied his  place  when  he  was  called  away  on  business.  Strauss 
went  to  the  store  nearly  every  day,  remaining  an  hour  or  more 
both  before  and  after  the  sale,  but  more  frequently  afterwards. 
After  the  sale,  he  came  generally  in  the  evening  to  look  after  the 
business.  He  never  sold  any  of  the  goods  himself,  however,  nor 
interfered  with  the  defendant  in  their  sale.  The  following  in- 
structions were  asked  by  the  plaintiffs  and  refused:  '*  1.  The 
jury  are  instructed  that  upon  the  evidence  Simon  Stfauss,  the 
interpleader,  cannot  recover;  2.  To  entitle  the  interpleader, 
Simon  Strauss,  to  recover  in  this  case,  he  must  satisfy  the  jury 
by  the  evidence  that  the  goods  in  question  were  sold  and  de- 
livered to  him;  that  he  took  possession  of  the  same  after  the 
purchase;  that  he  had  exclusive  possession  as  against  said  de- 
fendant Rosenberg,  and  that  the  change  of  possession  must 
have  been  an  actual  and  visible  change, — such  a  change  as 
to  indicate  to  persons  who  had  previously  done  business  at 
the  store  of  Rosenberg  aforesaid,  that  he  no  longer  had  pos- 
session of  or  controlled  the  goods  attached;  8.  Unless  the  jury 
are  satisfied  from  the  evidence  that  Simon  Strauss  had  actual 
possession  of  the  goods  in  question;  that  the  change  of  posses- 
sion was  visible,  continued,  and  exclusive,  as  against  defend- 
ant Rosenberg, — such  a  change  of  possession  as  to  indicate 
to  purchasers  at  large  that  said  defendant  was  no  longer  in 
control  of  said  goods,  —  Uiey  are  instructed  by  the  court  that, 
as  against  creditors,  the  said  sale  is  fraudulent  and  void,  even 
although  they  believe  from  the  evidence  that  said  sale  from 
defendant  to  said  Strauss  was  in  good  faith  and  for  a  valuable 
consideration."  Verdict  and  judgment  being  for  the  inter- 
ideader,  the  plaintiffs  appealed. 

Ax.  Hmo.  Vou  XGVH— S2 
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T.  A.  and  H.  M.  Po9tf  and  8aw/ud  Knox^  for  the  appellants. 
BUwart  and  Wietwg^  for  the  respondents. 

By  Court,  Wagneb,  J.  This  case  was  well  argued,  and  the 
question  is  important,  as  it  requires  a  definite  construction  of 
the  tenth  section  of  the  act  concerning  fraudulent  conveyances: 
Qen.  Stats.,  c.  107,  p.  440.  The  subject  of  sales  of  goods  and 
chattels  without  delivery  has  given  rise  to  more  protracted  dis- 
cussion and  more  contradictory  decisions  than  any  other  mat- 
ter in  the  whole  range  of  the  law.  The  construction  given  to 
the  English  statute  of  frauds  in  an  early  day  was  that  the  re- 
tention of  personal  property  by  the  vendor  after  sale  amounted 
to  fraud  per  se;  that  it  was  conclusive,  and  could  not  be  re- 
butted by  proofe  of  honesty  and  fairness  in  the  transaction. 
The  leading  cases  supporting  this  rigid  and  stringent  rule  are 
Twynne^s  Case^  2  Coke,  80,  and  Edwards  v.  Harbin^  2  Term 
Rep.  587,  in  England,  and  they  were  followed  and  received 
the  sanction  of  the  United  States  supreme  court  in  HamilUm 
V.  Ru88elijl  Cranch,  97,  and  many  of  the  states  have  adopted 
the  same  doctrine.  In  other  states  a  more  liberal  view  has 
been  taken,  and  it  is  held  that  the  retaining  of  the  property 
after  sale  is  only  evidence  of  fraud,  susceptible  of  being  ex- 
plained, and  should  be  passed  upon  as  a  question  of  fact  by 
the  jury.  In  the  early  history  of  this  state  the  court  adhered 
to  the  law  as  settled  in  Twynne*8  Caae^  supra^  and  adopted  in 
the  national  tribunal:  Rocheblave  v.  Pottery  1  Mo.  561  [14  Am. 
Dec.  806],-  Foster  v.  WaUace,  2  Id.  231;  Sibley  v.  Hood,  3  Id. 
290;  King  v.  Bailey,  6  Id.  576.  But  the  cases  holding  this 
view  of  the  law  were  all  shaken  or  overruled  in  Shepherd  v. 
T^9t  7  Id.  151,  where,  for  the  first  time,  it  was  adjudged  that 
in  all  cases  the  purchaser  might  show  why  he  left  the  vendor 
in  possession  of  the  property,  and  that  such  possession  was  in 
good  fiEuth.  In  this  conflict  of  judicial  opinion,  the  legislature 
interposed,  and  settled  the  law  by  statutory  enactment,  as 
declared  in  Shepherd  v.  Trigg,  supra.  Several  decisions  were 
rendered  by  this  court  giving  the  statute  an  interpretation  and 
legal  exposition,  and  it  was  supposed  that  the  vexed  question 
was  conclusively  settled  and  put  at  rest,  till  the  revisers,  in 
1865,  inserted  the  tenth  section,  which  unsettled  the  law,  as  it 
had  existed  for  more  than  twenty  years,  and  practicaUy  re- 
stored the  ancient  rule. 

The  objections  complained  of  by  the  appellants  consist  in 
the  refiisid  of  the  court  to  give  certain  instructions  prayed  for. 
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The  first  instruction  was,  we  think,  rightfully  refused.  It 
declared  that,  upon  the  evidence,  the  interpleader  could  not 
recover.  It  is  unnecessary  to  repeat  that  such  an  instruction  is 
only  justified  or  warranted  where  there  is  a  total  and  complete 
failure  of  evidence  to  uphold  a  verdict;  but  where  there  is  any 
evidence  tending  to  prove  the  issue,  it  must  be  submitted  to 
the  jury.  There  was  some  evidence  in  the  present  case,  and 
the  court  very  properly  refused  to  withdraw  it  from  the  con- 
sideration of  the  jury. 

The  last  instruction  asked  was  bad,  because  there  was  no 
evidence  to  sustain  it.  The  third  and  fourth  instructionS| 
however,  are  the  ones  principally  relied  on,  and  they  may  con- 
veniently be  considered  together,  as  they  contain  substantially 
the  same  proposition.  They  assert,  in  effect,  that  the  jury 
must  be  satisfied  from  the  evidence  that  the  interpleader  took 
actual  possession  of  the  goods  in  question,  that  the  change  of 
possession  was  visible  and  continuous  and  exclusive  as  against 
Rosenberg,  his  vendor,  and  such  as  to  indicate  to  purchasers 
at  large  that  Rosenberg  no  longer  had  possession  or  control  of 
the  goods,  else  they  should  find  for  the  appellants.  The  stat- 
ute declares  that  "every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control,  unless  the  same 
be  accompanied  by  delivery  in  a  reasonable  time  (regard  be- 
ing had  to  the  situation  of  the  property),  and  be  followed  by 
actual  and  continued  change  of  the  possession  of  the  things 
sold,  shall  be  held  to  be  fraudulent  and  void  as  against  the 
creditors  of  the  vendor,  or  subsequent  purchasers  in  good 
faith." 

The  main  objection  urged  against  the  instructions  is,  that 
they  require  the  possession  to  be  exclusively  in  the  vendee, 
as  against  the  vendor,  and  the  court  seems  to  have  refused 
them  principally  upon  that  ground. 

In  Wordall  v.  Smithy  1  Camp.  333,  Lord  EUenborough,  in 
speaking  on  this  subject,  said:  "To  defeat  the  execution,  there 
must  have  been  a  bona  fide  substantial  change  of  possession. 
It  is  mere  mockery  to  put  another  person  in  to  take  possession 
jointly  with  the  former  owner  of  the  goods.  A  concurrent 
possession  with  the  assignor  is  colorable;  there  must  be  an 
exclusive  possession  under  the  assignment,  or  it  is  fraudulent 
and  void  as  against  creditors."  Although  the  statute  does 
not  use  the  word  "  exclusive,"  it  necessarily  implies  it,  and  it 
is  obviously  essential  to  carry  out  its  plain  intention. 

The  vendee  must  take  the  actual  possession,  and  the  poe* 
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•e88i<ni  mufit  be  open,  notoriouB,  and  uneqnivocali  each  as  to 
apprise  the  community,  or  those  who  are  acciiBtomed  to  deal 
with  the  party,  that  the  goods  have  changed  hands,  and  thai 
the  title  has  passed  out  of  the  seller  and  into  the  purchaser. 
This  must  be  determined  by  the  vendee  using  the  usual  marks 
and  indiGia  of  ownership,  and  occupying  that  relation  to  the 
thing  sold  which  owners  of  property  generally  sustain  to  their 
own  property. 

There  must  be  a  complete  change  of  the  dominion  and  con« 
trol  over  the  property,  and  some  act  which  will  operate  as  a 
divestiture  of  title  and  possession  from  the  vendor,  and  a 
transference  into  the  vendee.  This  necessarily  excludes  the 
idea  of  a  joint  or  concurrent  possession.  It  may  not  be  es- 
sential or  indispensable  that  the  goods  should  be  moved  into 
a  new  or  different  house,  but  there  must  be  some  open,  notori- 
ous, or  visible  act  clearly  and  equivocally  indicative  of  deliv- 
ery and  possession,  such  as  taking  an  invoice,  putting  up  a 
new  sign,  or  any  other  reasonable  means  which  would  impart 
notice  to  a  prudent  man  that  a  change  had  taken  place.  The 
statute  provides  that  the  change  shall  be  actual  and  continued; 
it  must,  therefore,  be  neither  formal  nor  temporary;  but  where 
the  whole  law  has  been  complied  with,  we  see  nothing  to  pre- 
vent the  employment  of  the  vendor  to  render  services  in  and 
about  the  property,  in  the  same  manner  as  any  other  agent  or 
employee. 

The  instructions  placed  the  law  correctly  before  the  jury, 
and  should  have  been  given;  and  for  the  refusal  to  give  the 
same  the  judgment  will  be  reversed  and  the  cause  remanded. 

The  other  judges  concurred. 


Chanob  of  Possbssion  SumoEKNT  AB  AGAnrsT  OaxDrroBs  and  Sobsib- 
QUBNT  PoBOHABBBS.  —It  is  a  question  of  no  imall  diffioolty  to  detormina 
what  it  a  sufficient  change  of  poesessum  to  sustain  a  sale  of  penomal  property 
as  against  creditors  and  sabsequent  bonajide  purcbasers.  Said  Fortar,  J.,  in 
delivering  the  opinion  of  the  court  in  Chase  ▼.  Rabton,  30  Fa.  St.  641:  "The 
question  what  constitutes  sufficient  change  of  poesession  to  perfect  a  sale  of 
chattels  has  been  fruitful  of  litigation  here  and  elsewhere.  To  attempt  a 
review  of  the  cases  is  Uke  entering  a  wilderness."  This  is  a  question  whidi 
will  necessarily  vary  with  the  cironmstanees  of  each  partienlsr  oase^  and  its 
determination  will  depend,  not  only  upon  the  dhsraoter  of  the  property,  but 
also  upon  the  nature  of  the  transaction,  the  position  of  the  parties,  and  the 
intended  use  of  the  property.  There  are,  however,  certain  broad  and  gen- 
eral requirements  which  the  change  of  possession  must  possess  in  order  to 
make  it  snffioiflnt  Sueh  ohaage  of  poeseaaien  must  be  open,  notoiooa^  aetaal, 
laaaUi^  unoqaiTQoaly  awibatmtial,  eontinuad,  and  auoh  as  to  apprise  tha  aoni^ 
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munity,  or  those  accustomed  to  deal  with  the  Vendor,  of  the  fact  that  he  has 
ceased  to  be  the  owner  of  the  property:  FUafferald  v.  Oorkam,  4  Gal.  289; 
S.  C,  60  Am.  Dec.  616;  Stewart  ▼.  SeanneU,  8  GaL  80;  ^ocon  ▼.  Soamieit,  S 
Id.  272;  Richania  v.  Schroder,  10  Id.  432;  Stevens  v.  Irwm,  15  Id.  003;  S.  C, 
76  Am.  Dec  600;  SngUs  v.  Marshali,  19  Id.  320;  Orwn  t.  Bameff,  66  Id.  2M: 
Dean  v.  Walhenluyrei,  64  Id.  78;  KeUy  ▼.  Murphy,  70  Id.  660;  Cook  t.  Mctim, 
6  CoL  21;  Kirtland  v.  Snow,  20  Conn.  23;  Norton  v.  DooHttk,  82  Id.  405; 
Meadv.  Noyta,  44  Id.  487;  Thampeonv,  WilhUe,  81  HI.  356;  Jarviey,  Dame, 
li  B.  Mon.  629;  S.  0.,  61  Am.  Dec.  166;  Leaem  t.  Herriford,  44  Mo.  323; 
StaU  ▼  ScMein,  45  Id.  521;  Bishop  v.  O'CormeU;  56  Id.  158;  Bwrgeri  v.  jBtor- 
cA«r<,  59  Id.  80;  MiOa  v.  Sntompson,  72  Id.  367;  Stewart  v.  ^e^^m,  79  Id.  622, 
624,  all  of  the  foregoing  Missouri  cases  citing  the  principal  case;  Cutting  ▼. 
Jadatm,  56  N.  H.  253;  Parher  v.  Marvel,  60  Id.  30;  Savage  ▼.  Murphy,  34 
N.  Y.  608;  8.  C,  90  Am.  Dec.  733;  McCarthy  v.  McDermott,  10  Dal^,  460; 
Eagle  v.  Ekhelberger,  6  Watts,  29;  S.  0.,  31  Am.  Dec  449;  MUhr  v.  barman, 
69  Pa.  St.  134;  Carman  v.  Cooper,  72  Id.  32;  Swing  v.  MerOey,  3  Utah,  406; 
Moore  v.  JSTeW^,  5  Vt.  34;  S.  C,  26  Am.  Dec.  283;  M(yrri$  ▼.  Hyde,  8  Vt.  852; 
S.  0.,  30  Am.  Dec.  475;  Parker  v.  Kendrick,  29  Vt.  388;  Allen  v.  Maseey,  17 
WalL  353,  citing  the  principal  case  The  rale  requiring  the  vendee  to  take 
and  retain  possession  in  order  to  protect  the  sale  against  the  creditors  of  the 
vendor  is  a  rule  of  policy  as  well  as  of  evidence,  its  object  being  to  prevent 
fraud  by  taking  away  the  temptation  to  commit  it:  Kirtland  v.  Snow,  20 
Conn.  23.  Where  property  capable  of  being  removed  is  left  in  the  posses- 
sion and  under  the  control  of  the  vendor,  the  sale  is  fraudulent  as  to  creditors 
and  subsequent  purchasers,  although  it  was  made  in  good  faith  and  for  a 
valuable  consideration:  Thompson  v.  WilhUe,  81  111.  356.  The  mere  marking 
of  goods  is  of  no  avail  if  there  is  no  change  of  possession:  Stewart  v.  Nelson, 
79  Mo.  522, 524,  both  citing  the  principal  case.  The  change  of  possession  must 
be  accompanied  by  the  usual  indida  of  ownership,  by  a  complete  change  of  con- 
trol over  the  property,  and  by  some  act  which  will  operate  to  divest  the  title 
and  possession  out  of  the  vendor  and  vest  them  in  the  vendee:  Burgert  v. 
Borchert,  59  Mo.  80;  Mills  v.  Thompson,  72  Id.  367,  both  citing  the  principal 
case.  Butler,  J.,  in  delivering  the  opinion  of  the  court  in  Norton  v.  DooUttk, 
32  Conn.  311,  said:  "  Purchasers  must  learn  and  understand  that  if  they  pur- 
chase property,  and  without  a  legal  excuse  permit  the  possession  to  remain  in 
fact  or  apparently  and  visibly  the  same,  or  if  changed  for  a  brief  period  to  be 
in  fact  or  apparently  and  visibly  restored,  and  thereafter  in  fact  or  apparently 
and  visibly  continued  as  before  the  sale,  they  hazard  its  loss  by  attachment 
for  tiie  debts  of  the  vendor,  as  still,  to  the  view  of  the  world  and  in  the  eye 
of  the  law,  as  it  looks  to  the  rights  of  creditors  and  the  prevention  of  fraud, 
his  property."  And  Rothrock,  C.  J.,  in  delivering  the  opinion  of  the  court 
in  Deere  v.  Needles,  65  Iowa,  105,  said:  "The  purpose  of  the  statute  is  that 
there  shall  be  such  a  change  of  possession  as  will  give  to  parties  dealing  with 
the  seller  or  buyer  notice  of  the  transaction.  It  is  such  transfer  of  domin< 
ion  over  the  property  as  to  impart  notice  to  persons  dealing  with  reference  to 
the  property  that  the  title  has  been  transferred,  or  such  possession  as  will 
put  such  persons  in  possession  of  such  facts  as  will  lead  to  inquiry  as  to  the 
ownership.  It  is  sometimes  said  that  the  possession  must  be  such  as  to  be 
notice  to  the  world.  This  does  not  mean  notice  to  the  public  generally,  but 
to  those  who  propose  to  purchase  the  property  or  deal  with  reference  to  it." 
The  goods  muft  either  pass  to  the  vendee  or  the  vendor  must  pass  away 
from  them,  leaving  them  in  the  exclusive  possession  of  the  vendee:  Oarman 
f.  Choper,  72  Pa.  St.  32.    Where  the  vendor  is  the  sole  conductor  of  the 
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busineBS,  and  his  poBsession  aad  ose  of  the  property  sold  is  not  interrapted, 
the  sale  will  be  void  as  against  creditors,  notwithstanding  the  Tendee  mi^ 
own  the  farm  upon  which  the  property  is  used  after  the  sale,  and  may  reside 
upon  it  with  the  vendor:  MUU  v.  Warner,  19  Vt  609;  S.  C,  47  Am.  Dea 
711.  Possessioa  is  not  changed  where  the  servant  of  the  vendor  remains  in 
possession  as  before  the  sale:  HurVburd  v.  BofforduSf  10  GaL  518;  Chester  v. 
Bower,  55  Id.  46;  Doack  v.  Brubaeker,  1  Nev.  218;  Ifoore  v.  Kelley,  5  Vt  34; 
S.  C,  26  Am.  Dec.  283;  Bamp  on  Frandnlent  Ck>nveyanoes,  3d  ed.,  171. 
Goods  boaght  in  a  retail  store  most  be  separated  from  the  bulk  of  the  other 
goods,  and  possession  thereof  most  be  delivered  with  as  little  delay  as  is  con- 
sistent with  the  nature  of  the  articles  purchased:  Eagle  v.  Ekhelberger,  6  Watts; 
9;  S.  C,  31  Am.  Dec.  449.  The  separation  of  property  must  be  made  at  the 
time  of  the  sale,  or  in  a  reasonable  time  after  it:  Carpenter  y.  Mayer,  6  Watts, 
483;  McMarlan  v.  EngUah,  74  Pa.  St.  296.  But  m  8mUh  v.  Stem^  17  Id.  360,  it 
was  held  that  a  delay  of  two  or  three  weeks  in  the  delivery  of  household 
goods  did  not  invalidate  the  sale,  where  the  vendee's  family  were  during  the 
time  looking  for  a  house  in  which  to  put  them,  and  no  levy  was  made  in  the 
mean  time.  Merely  changing  the  name  on  the  store  containing  the  goods 
is  not  sufficient  evidence  of  a  change  of  possession,  where  everything  else  re- 
mains just  as  it  was  before  the  sale:  KUe  v.  ReUeenberger,  23  W.  Va.  749.  A 
vendee  may  be  in  possession  as  between  himself  and  his  vendor,  and  still  his 
possession  may  not  be  sufficient  as  against  the  vendor's  creditors:  Mead  v. 
Noyee,  44  Conn.  487.  Lr  MerrUl  v.  HurUmt,  63  GaL  494,  the  property  sold 
was  a  quantity  of  loose  hay  stored  in  a  bam  owned  by  the  vendor.  The  ven- 
dee examined  the  hay  at  the  time  of  the  sale,  and  there  was  a  verbal  delivery. 
The  vendee  also  placed  a  num  in  charge  of  the  property,  but  the  bam  con- 
tinued in  the  possession  and  under  the  control  of  the  vendor.  A  portion  of 
the  hay  was  subsequently  removed,  but  the  part  in  controversy  remained  in 
the  bam  until  it  was  attached  by  a  creditor  of  the  vendor  alx>ut  three 
months  after  the  sale.  The  trial  court  found  that  there  was  not  an  immedi- 
ate delivery,  and  an  actual  and  continued  change  of  possession;  and  the 
supreme  court  held  that  the  finding  was  justified  by  the  evidence.  In  Hidl 
V.  Sigaworth,  48  Conn.  258,  S.  C,  40  Am.  Bep.  167,  the  vendee  employed  by 
the  vendor  on  the  latter's  farm  agreed  to  buy  of  him  a  horse,  and  apply  his 
wages  in  payment.  Two  yean  afterwards  the  vendor  sold  and  delivered  the 
horse  to  the  vendee,  taking  his  receipt  in  full  of  wages  earned  in  payment. 
The  vendee  continued  in  the  vendor's  employment  on  the  farm,  keeping  the 
horse  in  the  vendor's  stable,  taking  care  of  it,  breaking  it,  and  shoeing  it^ 
paying  the  vendor  for  the  feed.  It  was  held  that  there  was  not  a  sufficient 
change  of  possession  as  against  the  creditors  of  the  vendor.  But  see  Wdmter 
V.  Anderean,  42  Mich.  554^  8.  C,  36  Am.  Bep.  452,  where  it  was  agreed 
between  a  farmer  and  his  laborer  that  the  latter  should  accept  certain 
hogs  in  payment  for  his  services.  The  hogs  were  pointed  out,  but  were  to 
remain  in  tlie  pasture  with  other  hogs  until  an  opportunity  should  be  found 
for  selling  them.  It  was  held  that  this  was  a  sufficient  transfer  of  the  posses- 
sion to  constitute  a  delivery  under  the  circumstances.  Codey,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "It  was  all  the  delivery  that  could  well 
have  been  made  under  the  circumstances  without  requiring  Anderson  to  re- 
move the  hogs  from  the  farm  where  he  was  employed  to  some  other  plaoe 
where  they  would  have  been  lees  in  his  possession  than  where  they  were;  and 
for  this  there  could  have  been  no  sufficient  reason." 

In  BoberU  v.  Baddiff,  85  Kan.  502,  a  lawyer  and  real  eftate  agent  bovghl 
a  stock  of  milliiMiry  goods  in  a  distant  city,  and  returned  home  on  the  sams 
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day,  without  moving  the  goods,  chAogiiig  the  sign  on  the  store,  or  giring  any 
notice  to  the  public  that  there  had  been  a  change  of  proprietonhip,  but  leav- 
ing to  manage  the  new  business  the  same  persons  who  had  been  in  charge 
before  the  sale.  And  it  was  held  that  there  was  sufficient  evidence  to  justify 
the  jury  in  finding  the  sale  fraudulent  as  against  the  creditors  of  the  ven- 
dors. So  in  W^^fy.  Kahn,  62  Miss.  814,  where  the  business  after  the  con- 
veyance was  carried  on  just  as  before  the  sale,  and  there  was  nothing  to 
indicate  that  the  former  clerk  had  become  the  owner,  and  the  former  owner 
a  derk,  but,  so  for  as  the  public  could  know  from  appearances,  the  vendor 
was  still  the  owner  of  the  business,  and  the  fact  of  the  sale  was  known  to 
two  persons  only  besides  the  parties  to  it,  the  sign  over  the  store  remaining 
the  same,  and  the  license  of  the  former  owner  remaining  posted  up  in  the 
store  as  before  the  sale,  it  was  held  that  there  was  not  sufficient  evidence  of 
a  change  of  possession  as  against  the  vendor's  creditors.  But  in  Ware  v. 
Hiraeh,  19  IlL  App.  274,  where  certain  creditors  of  a  debtor  in  failing  circum- 
stances bought  out  his  store  and  goods,  and  put  one  of  their  number  in  pos- 
session thereof  who  opened  a  new  set  of  books,  took  down  the  debtor's  sign, 
employed  the  former  clerks,  and  paid  the  rent,  etc.,  it  was  held  that  there 
was  sufficient  evidence  of  a  change  of  possession  to  satisfy  the  requirements 
of  the  Illinois  statute.  In  Wils(m  v.  HiO,  17  Nev.  401,  the  mortgagor  of  324 
cords  of  wood  lying  on  the  roadside  went  with  the  mortgagee  to  the  pUoe, 
and  said  to  him:  "  There  is  the  wood.  I  deliver  it  to  you  as  security  for  the 
money  loaned."  The  wood  was  not  marked,  nor  was  any  one  put  in  charge  of 
it,  but  the  mortgagee  went  occasionally  to  see  that  no  one  interfered  with  it. 
It  was  held  that  there  was  not  a  sufficient  change  of  possession  as  against 
creditors.  In  Bdz  v.  C<mn€r,  7  Daly,  660,  the  purchaser  at  execution  sale 
left  the  property  after  the  sale  in  the  same  premises,  wh^re  it  was  used  by  the 
execution  debtor  as  it  had  been  used  by  him  before  the  sale,  and  over  which 
he  exercised  the  same  control  as  before,  except  that  after  the  sale  he  acted  as 
agent  of  the  purchaser;  and  it  was  held  that  the  change  of  possession  was 
constmctive  only,  and  not  actual,  and  that  the  sale  was  therefore  presump- 
tively fraudulent  as  to  the  creditors  of  the  former  owner.  In  McCarthy  v. 
MeDermoU,  10  Id.  450,  the  vendor,  after  the  execution  and  delivery  of  a  bill 
of  sale  of  the  furniture  of  a  boarding-house,  went  with  the  purchaser  to  the 
house,  who  stated  to  him  that  he  took  possession  of  the  property,  and  at  the 
same  time  delivered  to  the  vendor's  wife  a  writing  constituting  her  a  bailee 
of  the  property;  but  there  was  no  change  in  the  apparent  ownership,  and 
nothing  done  to  disclose  the  fact  that  the  title  had  been  transferred.  It  was 
held  that  the  sale  was  void  as  against  creditors,  and  that  it  was  error  to 
snbndt  the  question  of  change  of  possession  to  the  jury. 

In  Btnii  v.  Bodhey,  69  Pa.  St  71,  the  vendor  was  the  lessee  of  a  tannery, 
and  after  the  sale  the  vendee  paid  the  rent  for  the  remainder  of  the  year, 
but  the  vendor  remained  on  the  premises  as  before,  and  worked  out,  and  sold 
the  stock,  paying  the  money  received  therefor  to  the  vendee.  It  was  held 
that  there  was  not  sufficient  change  of  possession  to  make  the  sale  valid  as 
against  creditors.  But  in  Craiqford  v.  Dauia,  99  Id.  676,  the  vendor  was  an 
aged  and  infirm  man  residing  on  a  farm  under  a  parol  lease,  his  son  residing 
with  him.  By  reason  of  infirmity  and  poverty  the  father  was  unable  to 
carry  on  the  farm,  and  he  therefore  sold  all  the  property  on  the  farm  to  his 
son  in  consideration  of  the  vendee's  agreeing  to  support  his  father  and  mother 
and  pay  the  rent.  The  son  after  the  sale  took  charge  of  the  farm,  bought 
and  put  additional  stock  on  it,  used  the  whole  of  it,  paid  the  rent,  supported 
his  father  until  he  died^  and  continQed  to  support  his  mother,  hired  and  paid 
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labor  to  work  the  farm,  and  lived  npoa  it.  It  was  held  that  the  trial  oourt 
erred  in  holding  that  the  evidence  of  change  of  poeaeanon  waa  not  aofficient 
aa  againat  creditors  of  tiie  vendor,  and  the  sapreme  court  decided  that  the 
case  ooght  to  have  been  left  to  the  jury  to  decide,  under  the  eironmstances, 
whether  the  lale  was  in  good  faith  or  merely  colorable. 

Baldwin,  J.,  in  delivering  the  opinion  of  the  ooort  in  StevcM  ▼.  Irwiiif  15  Gal. 
S07, 8. 0.,  76  Am.  Dec.  500,  said:  "  The  word  'aotoal '  was  designed  to  exclude 
the  idea  of  a  mere  formal  change  of  possession,  and  the  word  'continned '  to 
exclude  the  idea  of  a  mere  temporary  change."  It  will  not  do,  therefore,  for 
the  vendor  to  deliver  poasession  to  the  vendee,  and  then  take  the  goods  back 
into  his  poasession,  and  keep  and  use  them  just  as  he  did  before,  for  the  very 
object  of  the  law  is  to  prevent  the  beneficial  use  of  the  property  by  the 
debtor:  ChidAury  v.  Mag,  1  Litt.  254;  Bredoetmdge  ▼.  Anderwnt  3  J.  J. 
Manh.  710;  Tcung  v.  McClure,  2  Watts  &  8.  147;  McBride  v.  MeCUOand, 
a  Id.  94;  Streeperv.  BckaH,  2  Whart  302;  8.  C,  30  Am.  Dec.  258;  MtBer  v. 
Oarman,  69  Pa.  St  134;  MiUa  v.  Warner,  19  Vt.  609;  S.  0.,  47  Am.  Dec. 
711.  But  returning  possession  to  the  vendor  after  the  sale  upon  a  hiring, 
and  for  a  temporary  purpose,  will  not  render  the  sale  fraudulent  where  there 
has  been  a  visible  and  substantial  change  of  possession:  French  v.  HaU,  9 
N.  H.  137;  8.  C,  32  Am.  Dec.  341.  And  in  OloMcock  v.  BaUon^  6  Rand.  78, 
S.  0.,  18  Am.  Dec  703,  it  was  held  that  the  temporazy  retention  of  posses- 
sion by  the  vendor  does  not  render  a  conveyance  void  as  to  subsequent  pur^ 
chasers,  if  the  possession  \b  delivered  before  any  one  is  deceived,  or  has 
become  a  purchaser. 

Where  a  party,  in  good  faith,  buys  chattels  and  takes  possession  of  them, 
and  loans  or  hires  them  to  the  seller,  the  sale  will  not,  in  Iowa,  be  held  void 
as  against  creditors  or  subsequent  purchasers:  Deere  v.  Needles,  65  Iowa, 
101.  The  fact  that  the  vendee  of  a  horse  and  wagon  employs  the  brother  of 
the  vendor  to  drive  it,  and  subsequently,  for  a  short  time,  employs  the  ven- 
dor for  that  purpose,  does  not  show  such  want  of  change  of  possession  as  to 
avoid  the  sale  as  to  the  vendor's  creditors:  O^Oara  v.  Lowry,  5  Mont.  427. 
Nor  does  the  fact  that  the  vendor  remains  in  the  store  as  clerk  of  the  ven- 
dee, or  merely  keeps  desk-room  there,  where  there  has  been  an  exclusive 
possession  taken  by  the  vendee:  Ziegler  v.  Hcuidrick,  106  Pa.  St.  87. 

The  rule  that  the  change  of  possession  must  be  continued  does  not  pre- 
clude the  vendor  from  ever  again  having  any  control  over  or  use  of  the 
property  sold.  This  would  be  an  unreasonable  restriction.  The  buyer  may 
employ  the  former  owner  to  take  charge  of  the  goods,  and  to  care  for  and 
sell  them  for  him.  If  he  does  this  in  good  faith,  and  after  taking  such  pos- 
session, and  exercising  such  control  and  dominion  over  the  property  as  to 
show  the  public  and  those  dealing  with  the  vendor  that  there  has  been  a  real 
change  in  the  ownership,  he  will  not  be  subjected  to  the  penalty  of  a  forfeit- 
ure of  his  property  because  he  has  seen  fit,  or  has  been  compelled,  to  leave 
the  goods  in  charge  of  the  former  owner:  Stevens  v.  Irwin,  15  OsL  603;  8.  C, 
76  Am.  Dec.  500;  Chdchaux  v.  Mu^fard,  26  Gal.  316;  8.  G.,  85  Am.  Dec  178; 
PowellY.  8Uckney,  88  Ind.  310;  Bunng  v.  Merkley,  3  Utah,  406.  Where  the 
possession,  control,  and  dominion  over  the  goods,  and  the  beneficial  use 
thereof,  are  changed,  this  will  be  sufficient:  Wing  v.  Peabody,  fSH  Vt.  19. 

The  poasession  of  the  vendee,  to  be  sufficient,  must  be  exclusive  of  that  d 
the  vendor.  A  concurrent  possession  in  vendor  and  vendee  will  not  oonsti- 
tate  such  a  possession  as  will  suffice  as  against  the  creditors  of,  or  subse- 
^punt  purchasers  from,  the  vendor:  WordaU  v.  BmUh,  1  Gamp.  882;  AUen 
r.  Mamy,  17  WalL  851;  Watttr^.  OrmUe,  8  B.  Mon.  II;  Phiated  v.  Hbftnes. 
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58  N.  H.  293j  Babbr.  ClmMon,  10  Serg.  &  R.  419;  S.  0.,  13  Am.  Dec.  68i; 
^rutfA  ▼.  i:eZ2er,  43  Pa.  St.  104;  McKibbm  ▼.  Martin,  64  Id.  862;  J/iOery. 
Gidnnafi*  69  Id.  134;  Worman  ▼.  JTromer,  73  Id.  378;  StUea  ▼.  Simmway,  16 
Vt.  436;  JSToiJ  ▼.  Parmms,  17  Id.  271.  Where  the  ooatrol  end  uae  of  the 
goods  by  the  vendor  and  vendee  are  eo  confoaed  and  mixed  as  to  leave  the 
qaeetion  of  pofloeeaion  Qnoertain»  the  sale,  however  honest,  cannot  be  raa* 
tained:  Worman  y,  Kramer,  iupra. 

What  Dxuvxbt  Suttioisiit  ab  AOAan  Cbbditobs  and  Subsiquxht 
PuBGHAflXBa.  — The  determination  of  the  saffidency  of  the  delivery  of  the 
property  is  generally  an  important  matter  in  determining  the  question 
whether  or  not  there  has  been  a  sofficient  change  of  possession..  Ordinarily 
as  between  the  parties  a  delivery  is  not  essential  to  complete  a  sale,  but  as  to- 
oreditors  and  subsequent  bona  fidt  purchasers,  a  delivery  of  some  kind  is  ab- 
solutely indispensable  to  complete  the  sale.  As  to  the  difficulty  of  laying 
down  any  general  rule  by  which  to  determine  the  sufficiency  of  delivery, 
Dickerson,  J.,  in  delivering  the  opinion  of  the  court  in  McKtt  v.  Qarodan,  60 
Me.  166,  said:  "  What  amounts  to  proof  of  delivery  has  been  much  discussed 
by  courts  and  jurists,  and  where  so  much  depends  upon  the  nature  of  the 
subject-matter  of  the  sale,  its  situation  and  condition,  the  usual  course  of 
trade,  and  all  the  other  attendant  circumstances,  together  with  the  subee- 
quent  acts  of  the  parties,  as  showing  their  intention  at  the  time  of  the  sale, 
it  will  be  found  exceedingly  difficult,  if  not  absolutely  impracticable,  to  lay 
down  a  general  rule  applicable  to  all  cases. "  But  while  it  is  hard  to  lay  down 
a  general  rule  applicable  to  all  cases,  it  is  well  settied  that  there  must  be  an 
actual  delivery  whenever  the  nature  of  the  property  and  the  position  of  the 
parties  render  it  practicable  to  make  such  a  delivery.  A  symbolical  or  con* 
structive  delivery  cannot  take  the  place  of  a  real  delivery,  where  the  latter 
can  be  reasonably  made:  Chenery  v.  Palmer,  6  GaL  119;  S.  C,  65  Am.  Dec. 
493;  Stevens  v.  Irwin,  15  GaL  503;  S.  C,  76  Am.  Dec.  500;  WcUeon  v.  Rodgers, 
63  Gal.  401;  Corgan  v.  Frew,  39  Dl.  31;  S.  G.,  89  Am.  Dec  286;  Lefever  v. 
Mvree,  81  DL  456;  AUen  v.  Carr,  85  Id.  388;  Jarvia  v.  Davis,  14  K  Mon.  629; 
8.  G.,  61  Am.  Dec.  166;  Peabody  v.  Carroll,  9  Mart.  295;  S.  0.,  13  Am.  Dec. 
305;  LudwiffY,  FuUer,  17  Me.  162;  S.  G.,  35  Am.  Dec.  245;  MeKeeY.  Qaree- 
fen,  60  Me.  165;  Fairfield  Bridge  Co.  v.  Nye,  60  Id.  372;  Packard  v.  Wood,  4 
Gray,  307;  Burge  v.  Com,  6  Allen,  412;  Harkw  v.  Hall,  132  Mass.  232;  CaU 
V.  Oray,  37  N.  H.  428;  S.  G.,  75  Am.  Dec.  141 ;  SturtevarU  v.  Ballard,  9  Johns. 
337;  S.  G.,  6  Am.  Dec.  281;  Cunningham  v.  NeuUle,  10  Serg.  &  R.  201;  Young 
V.  MeClure,  2  Watts  &  S.  147;  McBride  v.  McClelland,  6  Id.  94;  Bom  v.  Shau), 
29  Pa.  St.  288;  S.  G.,  72  Am.  Dec  633;  Bravan  v.  Keller,  43  Pa.  St  104; 
a  G.,  82  Am.  Dec  554;  Barr  v.  i^ette,  53  Pa.  St  257;  KcKibbin  v.  KUne,  64 
Id.  359;  BUlingsley  v.  White,  69  Id.  464;  Fleteher  v.  Howard,  2  Aikens,  115; 
8.  C,  16  Am.  Dec  686;  Sleeper  v.  Pollard,  28  Vt  709;  S.  G.,  67  Am.  Dec 
741;  Manufaetmtrs^  Bank  qf  MUwauhee  v.  Rugee,  59  Wis.  221. 

Williams,  J.,  in  delivering  the  opinion  of  the  court  in  BiUingsley  v.  White^ 
69  Pa.  St  467,  said:  "  What  then  constitutes  such  a  change  of  possession  as 
the  law  requires  in  order  to  prevent  the  sale  being  declared  fraudulent? 
Undoubtedly,  the  vendor  must  deliver  to  the  vendee  the  possession  of  the 
property  in  order  to  consummate  the  sale,  and  render  it  valid  as  against 
crediteors.  The  delivery  must  be  actual,  and  such  as  the  nature  of  the  prop- 
arty  or  thing  sold,  and  the  circumstances  of  the  sale,  will  reasonably  admii, 
and  such  as  the  vendor  is  capable  of  making.  A  mere  symbolical  or  con- 
■fcrootiva  delivery,  where  an  actual  or  real  one  is  reasonably  practicable,  ii 
•f  no  avBiL    llMire  most  be  an  actual  separation  of  the  property  from  the 
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possession  of  the  vendor  at  the  time  of  the  sale,  or  within  a  retflonable  tim* 
afterward,  according  to  the  nature  of  the  property.  Bat  is  it  essential  to 
such  separation  that  the  property  shall  be  removed  from  the  vendor,  or  the 
vendor  from  the  property,  so  that  there  shall  be  an  actoal  and  visible  separa- 
tion between  them,  measurable  by  space  or  distance  T  Most  the  vendor  abso- 
lately  cease  to  have  any  connection  or  contact  with  the  property  after  its 
delivery,  not  as  owner,  but  as  the  agent  or  servant  of  the  vendee,  on  pain  of 
having  the  sale  declared  fraudulent  f  To  hold  this  would  be  going  beyond  the 
established  doctrine  of  our  own  decisions,  and  the  reason  and  requirements  of 
the  law.  Separation  of  the  property  from  the  possession  of  the  vendor  im- 
plies nothing  more  than  a  change  of  the  vendor's  relation  to  it  as  owner,  and 
consists  in  the  surrender  and  transfer  of  his  power  and  control  over  it  to  the 
vendee.  But  in  order  to  prevent  fraud,  the  law  requires  that  this  shall  be 
done  by  sufh  appropriate  and  significant  acts  as  if  done  in  good  faith, — shall 
clearly  show  the  vendor's  intention  to  part  with  the  possession  of  the  prop- 
erty and  transfer  it  to  the  vendee.  And  these  acts  must  be  so  open  and 
manifest  as  to  make  the  change  of  possession  apparant  and  visible.  If  there 
are  such  palpable  tokens  and  proofs  of  the  vendor's  surrender  of  his  dominion 
over  the  property  as  owner,  and  of  the  transfer  of  his  possession  to  the  ven- 
dee, the  sale  will  not  be  declared  fraudulent  in  law,  although  the  vendor  may 
act  as  the  agent  or  servant  of  the  vendee  in  the  management  and  disposal  of 
the  property,  provided  that  his  acts  are  professedly  and  apparently  done,  not  as 
owner,  but  as  the  agent  or  servant  of  the  vendee,  and  are  so  understood  by 
those  with  whom  he  deals.  If  the  change  of  possession  is  otherwise  suffi- 
cientiy  shown,  the  mere  fact  of  such  agency  is  not,  and  never  has  been  held  to 
be,  such  a  badge  of  fraud,  or  evidence  of  retained  possession,  as  to  render  the 
sale  invalid." 

What  is  a  reasonable  time  within  which  to  make  the  delivery  is  a  question 
to  be  determined  by  the  circumstances  of  each  case:  State  v.  Kmff,  44  Mo. 
238.  The  fact  that  property  is  sold  on  one  day  and  not  delivei'ed  until  the 
next  day  does  not  render  the  sale  void  as  to  creditors,  if  the  delivery  was 
not  possible  on  the  day  of  sale;  and  it  is  a  proper  question  for  the  jury 
whether  the  property  was  so  situated,  and  the  parties  were  in  such  a  posi- 
tion, that  instant  d^very  could  not  be  made,  and  whether  it  was  made  as 
soon  after  the  sale  as  was  practicable:  0*Oara  v.  Lowry,  5  Mont.  427.  In 
KletMchmSdt  v.  McAndrewe,  117  U.  S.  282,  a  biU  of  sale  of  goods  twenty- 
three  miles  away  was  executed  at  9  o'clock  P.  ic.,  and  the  goods  were  deliv- 
ered to  the  vendee  at  4  o'clock  next  morning.  This  was  held  to  be  an 
**  immediate  "  delivery  sufficient  under  the  statute  of  Montana.  Where  the 
property  is  in  the  possession  of  the  vendee  at  the  time  of  the  sale,  a  formal 
delivery  of  possession  is  not  necessary:  Bump  on  Fraudulent  Gonveyanoes^ 
3d  ed.,  148;  Ma/nUm  v.  Moore,  7  Term  Rep.  67;  Lake  v.  Morris,  30  Conn.  201. 
But  if  goods  be  pledged  to  a  person  as  collateral  security,  the  debtor  retain- 
ing possession  of  them,  the  delivery  of  samples  to  the  agent  of  the  creditor 
to  facilitate  sales  of  the  goods  by  him  on  behalf  of  the  debtor  is  not  a  sof- 
fioient  delivery  of  the  goods:  Thurber  v.  Oliver,  26  Fed.  Bep.  224. 

But  while  an  actual  delivery  cannot  be  dispensed  with  where  such  deliv- 
•ly  is  reasonably  practicable,  the  acts  that  will  constitute  a  deliveiy  will 
depend  very  much  upon  the  nature  and  quantity  of  the  property  sold.  As 
was  said  by  Rhodes,  J.,  delivering  the  opinion  of  the  court  in  X«iy  v.  NeMe, 
25  CaL  562:  "  The  same  acts  are  not  necessary  to  make  a  good  delivery  of  a 
ponderous  article,  like  a  block  of  granite  or  a  stack  of  hay,  as  would  be  re- 
qmired  in  case  of  an  artido  of  small  bulk,  as  a  paroel  of  boUioii.    It  mi|^ 
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properly  be  required  that  there  ahoiild  be  a  marnial  delivery  of  a  nngle  sack 
of  grain  at  the  moment  of  its  sale,  bat  upon  a  sale  of  two  thonsaad  sacks 
this  could  not  be  done  without  incurring  great  and  unnecessary  expense,  and 
departing  from  the  usual  course  of  business."  In  the  case  of  ponderous  arti- 
cles or  of  property  of  which  from  its  nature  or  situation  it  is  impracticable 
to  make  actual  manual  delivery,  such  delivery  only  need  be  made  as  the  cir- 
cumstances reasonably  admit  of:  CartwriQiU  v.  Phoenix^  7  Cal.  281;  Welden  v. 
Murdoch,  23  OaL  540;  S.  C,  83  Am.  Deo.  135;  Morgan  v.  MUler,  62  Cal.  492; 
Schmidt  v.  Nunan,  63  Id.  371;  Cook  v.  Mann,  6  CoL  21;  Calkins  v.  Lochoood, 
17  Conn.  154;  S.  a,  42  Am.  Deo.  729;  Seymour  v.  O'Kee/e,  44  Conn.  128; 
Straus  V.  Minzealuiimer,  78  HI.  492;  Tickn(n-  v.  McCleliand,  84  Id.  471;  HaU 
V.  Rkhardaon,  16  Md.  397;  S.  C,  77  Am.  Dec.  303;  Thompson  v.  Baltimore 
etc,  R.  R.  Co.,  28  Md.  405;  Thomdike  v.  Bath,  114  Mass.  116;  //bM»  v.  Carr, 
127  Id.  532;  Togmni  v.  Kyle,  17  Nev.  209;  S.  0.,  45  Am.  Rep.  442;  Sthnaon 
V.  Wrigky,  8G  N.  Y.  332;  McKMin  v.  MarUn,  64  Pa.  St.  352;  McMarlan  v. 
English,  74  Id.  290. 

In  the  case  last  cited,  it  was  held  that  in  the  case  of  the  sale  of  the  furni- 
ture of  a  large  hotel  it  was  enough  for  the  vendee  to  assume  the  direction 
and  control  of  the  property  in  such  an  open  and  notorious  manner  as  usually 
accompanies  an  honest  transaction.  In  Straus  v.  Minusheimer,  78  HI.  492, 
the  vendor  of  a  largo  quantity  of  cigars  brought  the  vendee  to  the  factory, 
and  said  to  him:  "  Here  are  your  cigars."  He  handed  to  him  several  boxes, 
and  the  vendee  paid  for  the  whole,  employed  the  cigar-makers  in  charge  of 
the  factory  to  stamp  them  in  accordance  with  the  laws  of  the  United  States, 
which  require  stamping  before  removal.  This  was  held  to  be  as  complete  a 
delivery  as  the  vendor  could  make,  and  therefore  sufficient.  In  Morgan  v. 
Miller,  62X)al.  492,  the  cattle  sold  were  running  at  large  with  those  of  another 
person,  and  the  vendor  had  them  driven  up  into  a  corral,  and  said  to  the 
vendee:  "  Here  are  your  cows  that  you  bought."  The  vendee  then  requested 
a  person  to  take  charge  of  the  cattle  for  her,  which  he  undertook  to  do.  This 
was  held  to  be  a  sufficient  delivery.  In  Schmidt  v.  Nunan,  the  vendor  sold  a 
quantity  of  hay  on  his  ranch,  to  be  delivered  at  a  landing  on  the  river.  He 
delivered  it  there,  and  it  was  put  on  board  a  schooner  chartered  by  the  ven- 
dee, when  it  was  attached  by  the  creditors  of  the  vendor.  It  was  held  to 
have  been  delivered  to  the  vendee,  and  not  liable  to  attachment.  In  TognM 
v.  Kyle,  17  Kcv.  209,  S.  C,  45  Am.  Rep.  442,  the  vendors  executed  to  the 
vendees  a  bill  of  sale  of  twelve  thousand  bushels  of  charcoal  in  pits  on  the 
vendors'  land.  The  vendees  sent  a  person  a  few  days  afterwards  to  the  pits, 
who  marked  them  with  their  names.  This  person  remained  in  charge  a  few 
days,  and  then  requested  a  neighbor  to  look  after  the  pits,  which  he  did. 
This  was  held  to  be  a  sufficient  delivery. 

In  Vermont  it  is  held  that  logs  in  a  stream,  or  piled  on  its  banks,  espe- 
cially if  partly  frosen  into  the  ice,  are  of  such  a  cumbrous  character,  and  so 
situated,  as  to  pass,  as  against  creditors,  by  a  bill  of  sale,  without  further  de- 
livery: Sanborn  Y.  Kittredge,  20  Vt.  632;  Hutekms  v.  Oilchrist,  23  Id.  82;  Birge 
V.  Edgerton,  28  Id.  291;  FUeh  v.  Burke,  38  Id.  683;  SterUngy,  Baldwin,  42  Id. 
306;  Roes  v.  Draper,  65  I^.  404;  mngsky  v.  White,  57  Id.  565.  Ross,  J.,  in 
delivering  the  opinion  of  the  oourt  in  the  case  last  cited,  said:  "  To  hold  that 
such  property  oomes  within  the  operation  of  the  ordinary  rule  would  prao- 
tioally  preclude  any  sale  of  it  which  would  be  valid  against  attachment  by 
the  creditors  of  the  vendor.  But  in  Cobb  v.  HaskeO,  14  Me.  303,  S.  C,  31 
Am.  Deo.  56^  where  the  vendor  of  lumber  lying  in  difbrent  piles  in  a  mill- 
yard farooi^t  tii«  v«odee in  ai^t  of  it,  and  said,  "There  is  the  lumber,"  and 
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told  him  to  take  it  away  and  make  the  best  of  it,  and  the  vendee  went  away 
and  left  it  as  it  was,  and  exercised  no  ownership  over  it  for  two  months,  it 
was  held  not  to  have  been  delivered,  as  against  attacfamg  creditors  of  the 
vendor. 

If  a  vessel  is  abroad  at  the  time  of  its  sale,  it  will  be  sufficient  if  it  be 
delivered  within  a  reasonable  time  after  its  arrival:  Thuni  v.  Jenkmt,  7 
Mart.  (La.)  318;  S.  0.,  12  Amu  Bee.  608.  Bat  a  boat  upon  the  water  wiU 
not  pass,  as  against  a  sabseqiient  purchaser,  by  an  oral  sale  without  deliveiy: 
Vecude  v.  Samerby,  5  Allen,  280. 

The  delivery  of  warehouse  receipts  for  bulky  articles  stored,  in  the  ware- 
house is  a  sufficient  delivery  of  such  articles.  Usage  has  made  the  possession 
of  these  documents  equivalent  to  the  xxwsession  of  the  property  itself:  JTorr 
V.  Barker,  8  Cal.  609;  Benton  v.  Curyea,  40  HI.  320;  Cool  v.  PkUUpe,  66  Id. 
217;  BroadweU  v.  Howard,  77  Id.  305;  National  Ba$ik  v.  WdOyridge,  19  OhioSt 
419;  Oibion  v.  Stevens,  8  How.  384.  And  the  delivery  of  the  keys  of  a  ware- 
house in  which  bulky  articles  are  stored  is  a  sufficient  delivery  of  the  artidas 
themselves:  Niagara  Co,  National  Bank  v.  Lord,  33  Hun,  557. 

Where  the  vendor's  possession  is  constructive,  the  goods  will  pass  by  a 
constructive  delivery:  Oibeon  v.  Stevens,  8  How.  384;  MtUa  v.  Camp,  14  Conn. 
219;  S.  0.,  36  Am.  Dea  488;  Sanbomy,  KUtredge,  20  Vt.  632;  S.  C,  50  Am. 
Dec.  68;  Hutckms  v.  OUchrist,  23  Id.  82;  Bump  on  Fraudulent  Conveyanoes^ 
3d  ed.,  170. 

When  the  property  sold  is  in  the  possession  of  a  third  person,  and  the 
vendor  directs  him  to  deliver  it  to  the  vendee,  this  is  a  sufficient  delivery^ 
Bump  on  Fraudulent  Conveyances,  3d  ed.,  170;  Thomas  v.  HWhouse,  17 
Iowa»  67;  Sansee  v.  WUstm,  17  Id.  582;  Case  v.  Bowers,  54  Id.  679;  Camj^iM 
V.  Hamilton,  63  Id.  293;  Morse  v.  Potoers,  17  N.  H.  286;  KendaU  v.  Fitts,  22 
Id.  1;  WaXcoU  v.  KeUh,  22  Id.  196;  Stowe  v.  Taft,  58  Id.  445;  Linton  v.  BtOs, 
7  Pa.  St.  89;  Wkigham's  Appeal,  63  Id.  194;  Worman  v.  Kramer,  73  Id.  378; 
Pierce  v.  Chipman,  8  Vt..334;  Potter  v.  Washburn,  13  Id.  558;  8.  C,  37  Am. 
Dec.  616;  Kroesen  v.  Seevers,  6  Leigh,  434.  A  sale  of  growing  crops  does  not 
come  within  the  rule  requiring  an  immediate  delivery  and  continued  change 
of  possession.  If  a  purchaser  of  a  growing  crop  takes  all  the  possession  of  it 
that  is  practicable  before  harvesting  it,  and  after  it  la  cut  down,  and  before 
he  has  had  time  to  remove  it,  it  is  attached,  the  purchaser  will  be  entitled 
to  hold  it:  Pacheeo  v.  Hunsacker,  14  CaL  120;  Bemal  v.  Hovkms,  17  Id.  541; 
Thompson  v.  WiUdte,  81  Dl.  356;  Bobbins  v.  Oldham,  1  Duv.  28;  Cvmntins  v. 
Chriggs,  2  Id.  87;  S.  C,  87  Am.  Dec.  482;  Morton  v.  Bagan,  5  Bush,  334.  A 
sale  of  goods  is  not  void  for  want  of  delivery  and  change  of  popsession  as 
against  a  creditor  who  has  knowledge  of  the  sale,  assents  to  and  ^>ecomes  a 
party  to  it  by  deriving  from  it  a  valuable  secnrity:  Panons  v  SatA^  61 
N.  H.843. 
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American  National  Bank  v.  Bangs. 

[42  Missouri,  4C0.] 

ADSmON  OF  WOBDS  DlSIGNATINO  PLACB  OF  PaTICERT  AT  FoOT  OF  PBOK* 

IBSOKRT  Note,  merely  as  a  memorandnm,  does  not  oonstitQte  a  material 
alteration  avoiding  ^le  instmment  as  against  the  maker,  though  it  woold 
anindomer. 


^CTION  against  Bangs  and  Deady  as  the  makers  of  a  prom* 
issory  note,  indorsed  by  the  payees  to  the  plaintiff,  of  which 
the  following  is  a  copy:  — 

"$1,000.  St.  Louis,  October  10, 1866. 

"  Three  months  after  date,  we  promise  to  pay  to  the  order 
of  Fritsch  and  Simonton,  New  York,  one  thousand  dollars  for 
value  received,  negotiable  and  payable  without  defalcation 
or  discount.  Due  at  Goodyear  Brothers  and  Durand's,  New 
York,  January  10-13th.  Bangs  and  Dbady." 

In  other  respects  the  opinion  states  the  case. 
A.  H.  Bereman,  for  the  plaintiff  in  error. 
A.  M.  Oardner^  for  the  defendants  in  error. 

By  Court,  Faoo,  J.  This  was  an  action  by  the  holder  of  a 
promissory  note  against  the  defendants  in  error  as  the  makers 
of  the  same.  The  answer  denied  the  execution  of  the  note, 
and  averred  a  want  of  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  plaintiff  in  error  was  a  corpo- 
ration, or  whether  the  note  was  assigned  by  the  payees,  and 
before  maturity,  and  for  value.  The  judgment  of  the  St. 
Louis  circuit  court  at  special  term,  in  favor  of  the  defend- 
ants, was  affirmed  on  appeal  to  the  general  term,  and  is  now 
brought  here  by  writ  of  error. 

There  seems  to  have  been  no  controversy  at  the  trial,  except 
as  to  the  identity  of  the  note  sued  upon.  The  defendants 
rested  their  whole  case  upon  the  fact  that  there  had  been  a 
material  alteratioii  of  the  note  after  its  execution.  J.  H. 
Bangs,  one  of  the  defendants,  being  introduced  on  the  part  of 
the  plaintiff,  testified  that  he  had  examined  the  note  sued 
upon,  and  "  that  the  signature  thereto  of  ^  Bangs  and  Deady ' 
was  the  genuine  signature  of  said  firm,  made  by  said  witness." 
On  cross-examination,  he  stated  further  that  '*  the  words  ^  at 
Gk>odyear  Brothers  and  Durand's,  New  York,  January  10- 
18th,'  placed  at  the  foot  of  said  note,  to  the  left  of  the  signature, 
were  written  there  after  the  making  of  the  said  note,  and  with* 
out  the  knowledge  or  consent  of  the  defendants;  that  the  note 
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as  it  now  reads  is  not  the  note  of  the  defendants;  that  they 
never  promised  or  agreed  to  pay  the  same  at  (Joodyear 
Brothers  and  Durand's,  New  York;  that  otherwise  the  note 
was  as  it  was  originally  made,  and  was  altered  in  no  other 
respect." 

The  question  then  is,  whether  these  words,  attached  to  the 
foot  of  the  instrument,  are  to  be  taken  as  a  part  of  it,  or  only 
a  private  memorandum,  which  can  in  no  way  affect  the 
liability  of  the  makers.  It  will  be  found  upon  an  examination 
of  the  authorities  upon  this  question,  that  where  such  words 
are  not  incorporated  in  the  body  of  the  contract  itself,  nor  in 
any  manner  annexed  to  the  instrument  by  the  maker  for  the 
purpose  of  fixing  a  place  of  payment,  they  are  to  be  taken  as 
a  mere  memorandum,  and  therefore  immaterial:  Story  on 
Promissory  Notes,  sec.  49;  Exon  v.  RusseUy  4  Maule  &  S.  505; 
Williams  v.  Waring^  10  Bam.  &  C.  2.  The  same  doctrine  is 
fully  recognized  by  the  American  courts  in  all  the  leading 
cases  that  have  been  examined :  Woodworth  v.  Bank  of  America^ 
19  Johns.  391  [10  Am.  Dec.  239];  Nazro  v.  Fuller,  24  Wend. 
374. 

It  should  be  kept  in  mind  that  this  action  is  against  the 
makers  themselves.  It  was  not  declared  upon  as  a  note  pay- 
able at  the  city  of  New  York.  There  is  no  contest  here  as  to 
a  right  to  tender  the  amount  at  any  designated  place  of  pay- 
ment, but  simply  as  to  the  effect  of  the  addition  upon  their 
general  liability  to  pay.  The  principle  is  everywhere  recog- 
nized that  the  maker  is  generally  and  universally  liable,  and 
a  demand  at  the  place  is  not  a  condition  precedent  of  payment: 
Nazro  v.  Fuller^  supra.  The  memorandum  in  this  case  does 
not  increase  or  vary  in  any  respect  the  liability  of  the  defend- 
ants, and  therefore  presents  no  obstacle  to  the  recovery  of  the 
plaintiff.  It  is  admitted  that  in  cases  where  there  was  a 
contest  between  the  holder  and  indorser,  such  an  addition  or 
memorandum,  without  the  knowledge  and  consent  of  the  lat- 
ter, has  been  held  su£5cient  to  discharge  him.  But  as  to  the 
makers  themselves,  the  question  is  altogether  different.  This 
opinion  has  proceeded  upon  the  idea  that  the  words  in  ques- 
tion were  simply  a  memorandum  made  at  the  bottom  of  the 
note  after  its  execution,  and  not  intended  to  be  a  part  of  the 
contract  itself.  Such  appears  to  be  the  fact,  so  far  as  the  case 
is  presented  here  by  the  record;  but  we  will  not  assume  it  to  be 
so  for  the  purpose  of  entering  up  judgment  in  this  court  The 
case  proved  at  the  trial  did  not  authorize  the  declaration  of 
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law  made  by  the  court  that  the  plaintiff  was  not  entitled  ta 
recover. 

Its  judgment  will  therefore  be  reyersed,  and  the  cause 
manded  for  further  trial. 

The  other  judges  concurred. 


Matibial  Altkbation  of  Pbomibsobt  Noia  Ayoiss  It,  m  the  idoQtity 
thereof  is  destroyed;  but  the  mle  is  otherwise  when  the  alteratioii  is  inmift* 
terisl:  Bdknap  t.  Natiomal  Bomk,  anUep  p.  105^  and  note  oiting  prior 
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[42  Missouri,  474.] 

OomTT  DOSS  HOT  Reqitirs  Ck)OBT  TO  Envorcb  Oont&aot  Vaud  aooord- 
ing  to  the  laws  of  the  place  where  it  was  made,  if  sach  enforcement 
would  result  to  the  manifest  injury  or  detriment  of  the  citizens  of  the 
coontry  where  the  property  is  situated  or  the  claim  is  sought  to  be 
enforced. 

Whxbb  AssiGKHBirr  tor  Benefit  of  Orsditobs  is  Valid  under  Laws 
OF  State  where  it  is  made,  and  all  the  parties  reside  in  that  state^  a 
creditor  cannot  come  into  another  state,  where  roalty  covered  by  tiie 
aasignment  ia  situated,  and  have  the  proceeds  thereof  distributed  pr^ 
rata,  on  the  groimd  that  the  assignment  creates  preferences,  and  ia 
therefore  void  under  the  laws  of  the  latter  state;  though  it  would  be 
otherwise  were  the  creditor  a  resident  of  that  state. 

Bill  in  equity  to  marshal  assets. 

Sharp  and  Broadhead^  for  the  plaintiffs  in  error. 

Cfanttf  for  the  defendants  in  error. 

By  Court,  Waoneb,  J.  This  was  a  bill  in  equity  to  mar- 
shal the  assets  of  Isaac  Rosenfield,  an  insolvent,  who  had 
assigned  and  transferred  all  his  property,  both  personal  and 
real.  Having  failed  in  business  in  New  York,  he  made  a  vol- 
untary assignment  of  his  effects,  including  certain  real  estate 
situated  in  the  city  of  St.  Louis,  in  which  certain  creditors 
were  preferred.  The  parties  were  all  residents  of  New  York 
and  New  Jersey,  and  the  assignment  was  valid  by  the  laws  of 
New  York,  where  it  was  executed,  but  would  have  been  void 
if  made  in  this  state  under  our  statute.  The  plaintiffs  here 
have  a  judgment  against  the  insolvent  debtor,  but  it  has  na 
priority  of  lien  over  the  title  vested  in  the  assignees;  and  they 
insist  that  the  assets  arising  from  the  sale  of  the  realty  in 
this  state  should  be  distributed  pro  rata,  and  in  accordance 
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with  otnr  etatnte.  The  deed  of  assignment  is  regularly  exe- 
€uted  and  acknowledged,  so  as  to  be  a  good  and  sufficient 
conveyance  jto  pass  the  title  to  real  estate  in  this  state.  The 
only  question  submitted,  therefore,  is,  whether  the  assignment 
is  to  be  governed  by  the  laws  of  Missouri. 

This  proceeding  was  commenced  under  the  statutes  of  1855; 
«nd  by  the  thirty-ninth  section  of  the  assignment  act,  as  it 
then  existed,  it  is  provided  that  '^  every  provision  in  any  as- 
signment hereafter  made  in  this  state  providing  for  the  pay* 
ment  of  one  debt  or  liability  in  preference  to  another  shall  be 
void,  and  all  debts  and  liabilities  within  the  provisions  of  the 
^issignment  shall  be  paid  pro  rata  from  the  assets  thereof." 
The  general  rule  seems  to  be  well  settled  that  personal  prop- 
-erty  is  transferable  according  to  the  law  of  the  country  where 
the  owner  is  domiciled;  but  immovable  or  real  property  most 
be  transferred  according  to  the  lex  rei  aitas. 

The  law  of  one  state  cannot,  propria  vigorcj  have  any  force  or 
effect  or  territorial  operation  beyond  its  own  limits;  and  what- 
ever vitality  it  may  obtain  in  another  state  is  owing  solely  to 
the  principle  of  comity.  Courts  of  justice  are  accustomed,  on 
the  grounds  of  comity,  to  examine  into  and  enforce  contracts 
made  in  other  states,  and  carry  them  into  effect  according  to 
the  laws  of  the  place  where  the  transaction  originated,  subject, 
however,  to  the  exception  that  they  will  not  execute  them 
where  it  would  be  against  public  policy  or  injurious  to  their 
own  citizens.  In  a  note  to  Emory  v.  Orenoughf  3  Dall.  370, 
Huberus  is  quoted,  where  he  lays  down  these  maxims:  *'  1. 
The  laws  of  every  empire  have  force  within  the  limits  of  that 
government,  and  are  obligatory  upon  all  within  its  bounds; 
2.  All  persons  within  the  limits  of  a  government  are  consid- 
ered as  subjects,  whether  their  residence  is  permanent  or  tem- 
porary; 8.  By  the  courtesy  of  nations,  whatever  laws  are 
•carried  into  execution  within  the  limits  of  any  government 
are  considered  as  having  the  same  effect  everywhere,  so  far  as 
they  do  not  occasion  a  prejudice  to  the  rights  of  the  other 
government  or  its  citizens."  Mr.  Justice  Cowen,  in  a  very  foil 
and  elaborate  note  to  the  case  of  Andrews  v.  Herriot^  4  Cow. 
510,  deduces  the  following  doctrine:  '^  That  the  law  of  a  place 
where  the  contract  is  made  or  to  be  performed  is  to  govern  as 
to  the  nature,  validity,  construction,  and  efifoct  of  such  eon- 
tract;  and  being  valid  in  such  place,  it  is  to  be  eonsidsred 
Talid  and  enforced  everywhere,  with  the  exception  of  obsev  ia 
the  oentffftct  is  immcMral  or  unjust,  at  wluch  tile  en- 
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forcing  it  in  a  state  would  be  injurious  to  the  rights,  the 
interest,  or  convenience  of  such  state  or  its  citizens.'' 

In  Bryan  v.  Brisbin,  26  Mo.  423  [72  Am.  Dec.  219],  an 
assignment  for  the  benefit  of  creditors  was  executed  in  Min- 
nesota, making  preferences  in  fayor  of  certain  designated 
creditors,  and  was  valid  by  the  laws  of  that  state;  it  was 
held  that  it  would  not  be  enforced  by  the  courts  of  this  state 
in  opposition  to  the  claims  of  a  creditor  resident  here,  who 
had  attached  the  property  previous  to  notice  of  the  assign- 
ment. 

In  the  very  recent  case  of  OuUlander  v.  Howell,  35  N.  Y. 
657,  in  the  New  York  court  of  appeals,  the  action  was  for  the 
detention  and  conversion  of  some  boilers.  It  appeared  that 
the  firm  of  Boardman  &  Co.,  residing  and  doing  business  in 
the  city  of  New  York,  failed  in  December,  1857;  and  then, 
in  that  city,  made  a  general  assignment  to  the  plaintiff,  also 
a  resident  of  that  city,  for  the  benefit  of  creditors,  giving 
preferences.  The  assignors,  at  the  time  of  the  assignment, 
had  some  steam-boilers  in  New  Jersey,  which  had  been  manu- 
factured for  them  by  the  defendants,  and  for  which  they  were 
then  indebted  to  the  defendants.  After  the  assignment,  the 
defendants,  residents  of  New  Jersey,  sold  the  steam-boilers, 
under  proceedings  commenced  by  foreign  attachment  against 
the  assignors  in  New  Jersey,  to  satisfy  the  demand.  Plaintiff 
demanded  the  boilers,  and  the  defendants  refused  to  deliver 
them.  It  was  shown  on  the  trial  that  an  assignment  giving 
preferences  was  void  in  New  Jersey,  by  the  laws  of  that  state. 
The  court  decided  that  the  property,  being  situated  in  New 
Jersey,  was  subject  to  the  locaL  laws  of  that  state,  and  that 
the  assignee  could  not  recover. 

So  in  Zipcey  v.  Thompsonj  1  Gray,  243,  it  was  held  that  no 
comity  could  require  the  courts  of  one  state  to  give  force  to  an 
assignment  made  in  another  state,  which  was  not  only  against 
their  well-settled  policy,  but  against  their  direct  legislation, 
and  the  effect  of  which  would  be  to  give  preference  to  citizens 
of  other  st<ates  over  those  of  their  own.  The  above  cases  all 
proceed  on  the  idea  that  comity  does  not  require  a  court  to 
enforce  a  contract  valid  according  to  the  laws  of  the  place 
where  it  was  made,  if  such  enforcement  would  result  to  the 
manifest  injury  or  detriment  of  the  citizens  of  the  country 
where  the  property  is  situated  or  the  claim  attempted  to  be 
enforoed. 

Every  state  has  the  indisputable  right  to  pass  laws  fixing  the 
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itatua  and  regulating  the  dispoBal  of  property  within  her  own 
jurisdiction;  and  no  principle  of  comity  can  be  allowed  to  in- 
terfere with  either  her  express  legislation,  or  what  may  be 
deemed  sound  policy  for  the  protection  of  her  own  citizens. 

But  there  is  no  question  arising  here  between  those  claim- 
ing under  the  assignment  and  our  own  citizens.  The  parties 
are  all  non-residents,  and  the  claimants  have  no  lien  spring- 
ing out  of  our  own  laws  for  which  they  seek  protection.  They 
do  not  claim  the  property  in  specie,  nor  set  up  and  assert  any 
prior  right;  but  they  ask  that  assets  accruing  from  the  sale  of 
the  lands  may  be  marshaled,  and  that  they  may  be  permitted 
to  receive  a  pro  rata  share. 

The  case,  then,  presents  the  simple  question  of  an  assign- 
ment made  in  the  state  of  New  York,  valid  by  the  laws  of  that 
state,  where  the  parties  are  all  within  the  same  jurisdiction, 
except  the  assignor,  and  certain  of  the  creditors  come  here  and 
attempt  to  defeat  the  operation  and  policy  of  the  assignment 
by  an  appeal  to  our  laws.  In  the  case  of  Einer  v.  Beste^  32 
Mo.  240,  this  court,  after  a  very  thorough  review  of  the  au- 
thorities, decided  that  where  the  plaintiffs  and  defendants 
were  citizens  of  Louisiana,  and  the  defendants  had  made  an 
assignment  of  their  property  in  accordance  with  the  laws  of 
that  state,  for  the  benefit  of  their  creditors,  and  an  assignee 
had  been  appointed  to  collect  and  distribute  the  assets  of  the 
insolvents,  one  of  the  creditors,  a  citizen  of  and  residing  in  the 
same  state,  could  not  secure  a  preference  over  the  remaining 
creditors  in  his  own  state  by  process  of  attachment  against 
the  property  and  assets  of  the  insolvents  in  this  state.  Whilst 
owing  to  the  peculiarities  of  the  code  of  Louisiana  in  respect 
to  proceedings  in  insolvency,  the  case  may  not  be  regarded  as 
absolutely  in  point,  the  analogy  is  cogent,  and  it  must  be  con- 
sidered as  a  strong  authority  here.  The  statute  refers  to  as- 
signments made  in  this  state;  but  had  other  rights  attached, 
and  the  interests  of  our  own  citizens  intervened,  I  should  not 
be  inclined  to  give  it  such  a  narrow  construction.  The  obvious 
policy  of  the  law  was  to  deny  preferences  in  this  state;  and  it 
never  could  be  endured  that  a  foreign  assignment,  made 
directly  in  opposition  to  our  legislation,  should  have  the  effect 
of  giving  an  advantage  to  non-resident  creditors  to  the  injury 
of  our  own  citizens.  But  as  the  case  presents  no  such  ques- 
tion, we  think  comity  requires  and  justice  will  be  subserved 
by  holding  the  assignment  good  according  to  the  law  of  the 
place  where  it  was  executed. 
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The  judgment  of  the  court  below,  therefore,  holding  this 
view  of  the  law  will  be  afQrmed. 

The  other  judges  concurred. 


Ck>MnT,  Ermrr  and  Emoor  or:  See  Ducal  y.  City  qf  Chicago^  95  Am.  Deo. 
529,  and  note  citing  prior  cases.  Where  a  deed  is  executed  in  one  state  be- 
tween citijEons  thereof,  conveying  lands  situated  in  another  state,  without 
any  covenants,  the  law  of  the  latter  state  cannot  be  made  to  extend  beyond 
her  borders  so  as  to  make  such  deed  contain  a  covenant  of  seisin:  BeUieU  v. 
Bethellf  54  Ind.  433,  citing  the  principal  case. 

AflsioNMBNT  FOB  Bknitit  or  CBSDrroRs  or  Propertt  SrruATED  IN  I>ir- 
fBKBKT  State  from  that  wherein  assignment  is  made,  and  void  under  laws 
of  the  former  state  because  creating  preferences,  effect  of:  See  Strieker  <Se  Co, 
V.  Tinckham,  89  Am.  Dec.  280,  and  note  281,  282;  Hanford  v.  Pcune,  78  Id. 
586,  and  note  594-597,  discussing  this  topic  at  length;  Rkt  v.  Courtis,  78  Id. 
597;  Waiters  v.  Whitlock,  76  Id.  607,  and  note  616.  The  principal  is  cited  to 
the  point  that  a  voluntary  assignment  for  the  benefit  of  all  the  creditors  of 
the  assignor  made  in  one  state  will  pass  to  the  assignee  personal  property 
situated  in  another  state;  and  such  assignment,  if  not  in  conflict  with  the 
laws  of  the  latter  state,  will  have  priority  over  the  claims  of  subsequent  at- 
taching creditors  in  that  state:  Askew  v.  La  Cygne  Bank,  83  Mo.  370.  And 
in  First  National  Bank  v.  Hughes,  10  Mo.  App.  22,  it  is  held,  citing  the  prin- 
cipal case,  that  where  a  deed  of  assignment,  void  in  the  state  where  made, 
but  effectual  to  pass  title  to  land  situated  in  thia  stat^,  was  delivered  in  the 
state  where  made,  prior  to  the  levy  of  an  attachment  upon  the  land  in  this 
state,  at  the  suit  of  a  citizen  of  a  third  state,  and  recorded  here  prior  to  the 
issue  of  execution  and  sale  under  a  judgment  in  the  attachment,  the  title  of 
the  grantee  in  the  deed  of  assignment  is  superior  to  that  of  the  purchasers  in 
the  attachment.  See  also^  upon  this  point,  Einer  v.  Beats,  82  Am.  Dec  129, 
and  note  136. 


LONO   V.    TOWL. 
[42  Missouri,  645.] 

Contract  Pbohibitino  Pabtt  ibom  Cabbtino  on  Sfioivio  Tradi^  with- 
out limit  as  to  time  or  place,  is  void. 

OoNTRAcr  IK  Rbstraint  or  Tkadb  bcust  havb  Rbasonabub  LnciTATioir  Aa 
to  Plaob;  and  a  prohibition  which  extends  any  further  than  will  fully 
protect  the  party  for  whose  benefit  the  contract  is  made,  in  his  occu- 
pation or  business,  is  an  unreasonable  restraint  of  trade,  and  will  render 
the  contract  void. 

CoNTiucT  IS  NOT  VoiD  A3  IN  RxsTRAiNT  OF  Tradb  if  it  docs  uot  prohibit 
the  defendant  from  carrying  on  the  business  designated  at  any  place  he 
may  choose,  but  merely  limits  the  manner  of  conducting  it  by  fixing  the 
prices  at  which  he  may  buy  and  sell,  and  the  persons  to  whom  he  may 
sell 

DmaasAL  or  Sum  Palpably  Unjust  Forms  No  Adbquatb  Considbra- 
TiON  for  a  promise.  To  make  the  settlement  of  assumed  rights  a  suffi- 
oisnt  eoosideratioii  for  a  promise,  there  must  be  at  least  an  appearance 
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of  right  sufficient  to  nuBe  a  poosible  doabt  in  inTor  of  the  party  asaerting 
the  claim. 
Sum  Stipulated  as  Damages  for  Brxagh  or  Ant  One  of  Seyeral  Cove- 
HANTS  is  a  penalty  merely  where  the  damages  are  readily  ascertainable 
in  the  case  of  a  breach  of  the  contract  with  respect  to  one  or  more  of  the 
acts,  the  performance  or  omission  of  which  are  secured  by  the  agreement, 
notwithstanding  it  secures  the  performance  or  omission  of  other  acts 
which  aje  not  measurable  by  any  exact  pecnniary  standard. 

Action  for  breach  of  contract.    The  opinion  states  the  case. 

Perryman  arid  Dining j  Oareaehe  and  Meady  and  Wingo  and 
EolfCf  for  the  plaintiffs  in  error. 

Van  AlleUy  for  the  defendant  in  error. 

By  Court,  Baker,  J.  Previous  to  the  execution  of  the  in- 
strument on  which  this  suit  was  brought,  the  plaintiffs  were 
in  possession  of  a  tract  of  mineral  land  in  Washington  County, 
from  which  a  number  of  miners  were  engaged  in  taking  lead 
ore  under  an  agreement  to  sell  the  ore  to  the  plaintiffs.  In 
violation  of  their  agreement,  some  of  the  miners  sold  ore  taken 
from  the  plaintiffs'  land  to  the  defendant.  The  plaintiffs  in- 
stituted several,  suits  before  a  justice  of  the  peace  against  the 
defendant  for  purchasing  ore  thus  taken  from  their  land, 
which  were  pending  when  the  agreement  sued  on  was  entered 
into.  By  this  instrument,  the  plaintiffs  agreed  to  dismiss 
these  suits.  The  defendant  agreed  on  his  part  that  he  would 
not  pay  for  ore  he  might  thereafter  purchase,  taken  from  the 
plaintiffs'  land,  a  greater  price  than  they  were  pa3ring  for  such 
ore,  and  that  he  would  not  pay  a  greater  price  for  ore  taken 
from  other  lands  than  they  were  paying  for  ore  taken  from 
their  own.  He  also  agreed  to  sell  the  plaintiffs  all  ore  there- 
after purchased  by  him,  for  which  he  was  to  receive  four  dol- 
lars per  thousand  pounds  more  than  they  were  paying  at 
the  time  to  the  miners  on  their  own  land.  The  defendant 
further  "binds  himself,  his  heirs,  executors,  and  administra- 
tors, firmly,  by  these  presents,  in  the  sum  of  five  hundred 
dollars  lawful  money,  liquidated  damages;  which  said  sum 
the  said  George  Towl  agrees  and  binds  himself  to  pay  to  the 
said  party  of  the  second  part,  to  be  collected  in  any  court  of 
competent  jurisdiction,  upon  the  violation  of  any  of  the  stipu- 
lations or  conditions  of  this  agreement,  or  upon  his  failure  to 
perform  the  same." 

Two  breaches  of  the  conditions  of  the  agreement  are  assigned 
in  the  petition.  One  i?,  that  the  defendant  purchased  six 
thousand  pounds  of  ore  at  two  dollars  per  thooaand  more  than 
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the  plaintiffs  were  paying.  The  other  is,  that  he  purchased 
twenty-five  thousand  four  hundred  pounds,  which  he  refused 
to  sell  to  them. 

It  is  urged  that  the  contract  is  in  restraint  of  trade  and 
against  public  policy,  and  is,  therefore,  void;  that  it  is  void 
for  want  of  sufficient  consideration;  and  that  the  sum  of  five 
hundred  dollars  mentioned  in  it  is  a  penalty,  and  not  liqui- 
dated damages. 

A  contract  prohibiting  one  of  the  parties  from  carrying  on 
any  specific  trade  or  business,  without  limit  as  to  time  or 
place,  is  doubtless  void;  such  contracts,  to  be  binding,  must 
have  reasonable  limitations  as  to  the  place.  What  would  bo 
reasonable  limitations  must  greatly  depend  on  the  circum- 
stances of  each  case.  It  must  appear  that  such  contract  im- 
poses no  restraint  upon  one  party  that  is  not  beneficial  to  the 
other.  The  prohibition  should  not  extend  any  further  than 
will  fully  protect  the  party  for  whose  benefit  the  contract  is 
made  in  his  occupation  or  business.  If  the  prohibition  ex- 
tends beyond  this,  it  is  an  unreasonable  restraint  of  trade,  and 
will  render  the  contract  void:  Chappel  v.  Brockway^  21  Wend. 
158;  Alger  V.  Thacher,  19  Pick.  51  [31  Am.  Dec.  109];  Bowser 
V.  BlisSf  7  Blackf.  344  [43  Am.  Dec.  93];  Lawrence  v.  Kidder^ 
10  Barb.  641;  Story  on  Contracts,  sec.  552. 

Does  the  contract  under  consideration  come  within  the  rule 
above  prescribed?  It  does  not  prohibit  tl»e  defendant  from 
carrying  on  the  business  designated  at  any  place  he  may 
choose.  It  only  limits  the  manner  by  fixing  the  prices  at 
which  he  may  buy  and  sell,  and  the  persons  to  whom  he  may 
sell.  It  is  not  a  restriction  of  trade  according  to  any  proper 
construction  of  the  rule.  This  principle  of  law  had  its  origin 
in  the  apprentice  system  of  England,  where  an  apprenticeship 
was  required  before  engaging  in  any  trade  or  business.  No 
satisfactory  reason  has  been  found  for  its  existence  in  this 
country,  where  no  such  system  prevails;  and  although  it  has 
been  too  long  acquiesced  in  here  to  be  now  disturbed,  we  are 
unwilling  to  extend  it  to  cases  not  clearly  within  its  provisions 
and  sanctioned  by  precedents.  Under  this  view  of  the  case, 
we  think  that  the  contract  is  not  void  for  being  in  restraint  of 
trade.  There  is  no  question  but  that  the  suits  instituted  before 
the  justice  were  without  foundation,  and  that  the  plaintiffs  had 
not  even  a  color  of  right  to  recover.  To  make  the  settlement 
of  assumed  rights  a  sufficient  consideration  for  a  promise,  there 
must  be,  at  least,  an  appearance  of  right  sufficient  to  raise  a 
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possible  doubt  in  favor  of  the  party  asserting  the  claim.  The 
ore  purchased  by  the  defendant,  for  which  the  suits  were 
brought,  was  evidently  the  property  of  the  parties  selling  it, 
and  if  they  sold  it  in  violation  of  their  contracts  with  the 
plaintiffs,  they  must  look  to  them  for  redress.  The  plaintiffs, 
having  clearly  no  just  claim  against  the  defendant,  had  no  right 
to  sue  him,  and  can  derive  no  advantage  from  having  done  so. 
The  dismissal  of  suits  so  palpably  unjust  forms  no  adequate 
consideration  for  a  promise:  WUbur  v.  Ciranej  13  Pick.  284; 
Union  Bank  v.  Oeary^  5  Pet.  114;  Muirhead  v.  Kirlcpatrickj  21 
Pa.  St.  237;  Yates  v.  MenneU,  2  Moore,  297;  Stoddard  v.  Mix, 
14  Conn.  12;  Barlow  v.  Ocean  Ins,  Co,j  4  Met.  270. 

In  the  case  of  Basye  v.  Arribrosej  28  Mo.  39,  the  court  says 
that  "  where  the  agreement  secures  the  performance  or  omis- 
sion of  various  acts  which  are  not  measurable  by  any  exact 
pecuniary  standard,  together  with  one  or  more  acts  in  respect 
to  which  the  damages  on  a  breach  of  contract  are  readily  as- 
certainable by  a  jury,  and  there  is  a  sum  stipulated  as  dam- 
ages for  a  breach  of  any  one  of  the  covenants,  such  sum  is  held 
to  be  a  penalty  merely.'' 

The  authority  is  clearly  in  point  in  the  question  we  are  now 
considering.  The  sum  sued  for  is  to  be  treated  as  a  penalty, 
and  not  liquidated  damages. 

The  judgment  of  the  court  below  is  affirmed. 

The  other  judge»  concurred. 
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lOBM  is  not  an  adequate  consideration:  CM  v,  Cowdery,  94  Am.  Deo.  370, 
and  note  375.  The  principal  case  is  cited  to  the  point  that  to  make  the  set- 
tlement of  assumed  rights  a  snfficient  consideration  for  a  promise,  there  must 
be,  at  least,  an  appearance  of  right  sufficient  to  raise  a  possible  doubt  in  favor 
of  the  party  asserting  the  claim:  Briacoe  v.  Kinealy,  8  Mo.  App.  81. 

CONTBAOTS   Vf   RESTRAINT  OF   TbADB,   RbQUISITES  TO    VaUDITT  OF:     See 

KuUr  V.  Taylor,  91  Am.  Dec.  221,  and  note  224.  This  subject  receives  ex- 
tended treatment  in  the  note  to  Angler  v.  WMer,  92  Id.  751-765.  The  prin- 
cipal case  is  cited  to  the  point  that  the  old  doctrine  of  the  common  law,  that 
contracts  in  restraint  of  trade  are  void,  has  been  modified  by  the  more  recent 
decisions,  as  the  laws  of  trade  have  become  better  understood  during  the  de- 
velopment of  our  commercial  system,  and  the  changes  which  have  been  intro- 
duced in  the  social  system:  SJarainka  v.  Sdiarringhauaen,  8  Mo.  App.  525. 

When  CoNTBAor  fob  Damages  is  One  fob  Liqitidated  Damages,  ob  fob 
Penalty:  See  Hardte  dt  Co.  v.  Howard,  83  Am.  Dec.  17d»  and  note  178;  ffaU 
r.  Crowley,  81  Id.  745,  and  note  747;  Mone  v.  BaMum,  foti,  p.  369. 
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f42  MiasOUBl.  694.1 
SnFULATION  fOB  DaiCAOES    MAT  BE    RSOAKDKD  AS    LIQUIDATED  DAMAOBfl^ 

when  oontuned  in  a  written  contract  concerning  the  sale  of  land,  by  the  . 
terms  of  which  nine  thousand  dollars  of  the  purchase  price  was  to  be 
paid,  and  two  notes  of  six  thousand  dollars  each,  secured  by  a  deed  of 
trusty  were  to  be  given  for  the  remainder  of  the  purchase  price,  where- 
'upon  the  vendor  was  to  execute  and  deliver  to  the  vendee  a  deed,  the 
stipulation  being  that  if  either  party  should  fail  to  comply  with  the 
provisions  of  the  contract  he  should  **  forfeit  and  pay  to  the  other  the  sum 
of  two  thousand  dollars." 

Contract  will  be  Treated  as  One  iob  Penaltt,  and  not  ioe  Liqui- 
dated Damages,  when  the  agreement  contains  several  distinct  cove- 
nants oil  which  there  may  be  divers  breaches,  some  of  an  uncertain 
nature  and  others  certain,  with  one  entire  sum  to  be  paid  on  breach  of 
performance. 

Contract  is  One  for  Liquidated  Damages  wbere  Damages  Growino 
out  of  Breach  are  Uncertain  in  amount,  and  the  parties  agree  that 
a  certain  sum  shall  be  the  damages  in  case  of  a  failure  to  perform,  in 
language  plainly  expressive  of  such  agreement,  and  when  the  intention 
is  plain;  unless  the  sum  fixed  is  £preatly  disproportionate  to  either  the 
actual  or  presumed  damage,  showing  that  one  side  was  the  victim  of  op- 
pression. 

Action  for  breach  of  contract.  The  opinion  states  the 
case. 

Abner  OreeUy  for  the  plaintiff  in  error. 

J.  L.  ThomaSj  and  Fisher  and  Rowell,  for  the  defendants  in 
error. 

By  Court,  Wagner,  J.  On  the  seventh  day  of  February, 
1867,  by  an  agreement  in  writing,  Morse  sold  to  Rathburn 
his  farm  m  Jefferson  County  for  the  sum  of  twenty-one  thou- 
sand dollars.  By  the  terms  of  the  agreement,  nine  thousand 
dollars  was  to  be  paid  on  the  first  day  of  April,  1867,  at  the 
office  of  Bogy  and  Fry,  in  the  city  of  St.  Louis,  and  for  the 
remainder  of  the  purchase-money  Rathburn  was  to  execute 
liis  two  several  promissory  notes  for  six  thousand  dollars  each, 
payable  in  one  and  two  years  respectively,  with  six  per  cent 
interest  from  date. 

The  payment  of  the  notes  was  to  be  secured  by  the  execu- 
tion of  a  deed  of  trust  on  the  land.  Upon  the  payment  of  the 
money  and  the  execution  and  delivery  of  the  notes  and  deed 
of  trust,  Morse  was  to  make,  execute,  and  deliver  a  good  and 
sufficient  warranty  deed  for  the  real  estate.  The  agreement 
contained  this  further  stipulation:  '^And  the  4aid  parties  to 
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this  agreement  bind  themselves  that  either  party  failing  to 
comply  with  its  provisions  shall  forfeit  and  pay  to  the  other 
the  sum  of  two  thousand  dollars."  Morse,  at  the  appointed 
time,  presented  his  deed  and  tendered  a  compliance  with  his 
part  of  the  contract,  but  Rathburn  refused  to  comply  or  exe- 
cute it  on  his  part,  and  this  action  was  instituted  to  recover 
the  two  thousand  dollars,  —  the  plaintiff  contending  that  it 
was  agreed  on  between  the  parties  as  liquidated  or  stipulated 
damages.  The  circuit  court  refused  to  give  it  this  construc- 
tion, and  held  that  it  was  a  penalty,  and  that  the  plaintiff 
could  only  recover  such  damages  as  he  could  show  by  evi- 
dence that  he  was  entitled  to  by  reason  of  the  breach.  This 
view  of  the  subject  was  also  entertained  by  the  district  court, 
and  the  plaintiff  has  brought  the  case  here  by  writ  of  error.- 

It  is  perfectly  competent  for  parties,  when  entering  into  an 
agreement,  to  avoid  all  controversy  as  to  the  amount  of  dam- 
ages which  may  result  from  a  violation  of  the  contract,  and 
to  agree  upon  a  fixed,  certain,  and  definite  sum  which  shall  bo 
paid  by  the  party  in  default.  The  damages  in  such  a  case  are 
termed  liquidated,  stipulated,  or  stated  damages.  But  in  such 
cases  great  diiEculty  has  been  experienced  in  giving  the  con- 
tract a  practical  application  and  construction  in  determining 
whether  the  damages  should  be  regarded  as  liquidated,  or  a& 
a  mere  penalty  only.  The  question  is  environed  with  doult 
and  contradiction,  and  the  decisions  are  conflicting  and  inhar- 
monious. Mr.  Sedgwick,  the  learned  author  of  the  treatise  on 
damages,  says:  "The  subject-matter  of  the  contract  and  the 
intention  of  the  parties  are  the  controlling  guides.  If,  from 
the  nature  of  the  agreement,  it  is  clear  that  any  attempt  to 
get  at  the  actual  damage  would  be  difficult,  if  not  vain,  then 
the  courts  will  incline  to  give  the  relief  which  the  parties  have 
agreed  on.  But  if,  on  the  other  hand,  the  contract  is  such 
that  the  strict  construction  of  the  phraseology  would  work 
absurdity  or  oppression,  the  use  of  the  term  '  liquidated  dam- 
ages' will  not  prevent  the  courts  from  inquiring  into  the  ac- 
tual injury  sustained,  and  doing  justice  between  the  parties." 

Judge  Story  says  that  "  the  general  principle  adopted  is  that 
whenever  a  penalty  is  inserted  merely  to  secure  the  perform- 
ance or  enjoyment  of  a  collateral  object,  the  latter  is  consid- 
ered as  the  principal  intent  of  the  instrument,  and  the  penalty 
is  deemed  only  as  accessory,  and  therefore  as  intended  only 
to  secure  the  due  performance  thereof,  or  the  damage  really 
incurred  by  the  non-performance.    In  every  such  case  the 
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general  test  by  which  to  aaoertain  whether  relief  can  or  cannot 
be  had  in  equity  is  to  consider  whether  compensation  can  be 
made  or  not.  But  the  writers  all  concur  that,  where  the  par- 
ties have  agreed  that  in  case  one  party  shall  do  a  stipulated 
act,  or  omit  to  do  it,  the  other  party  shall  receive  a  certain 
sum  as  the  just,  appropriate,  and  conventional  amount  of  dam- 
ages sustained  by  such  act  or  omission,  courts  will  not  inter- 
fere to  grant  relief,  but  will  deem  the  parties  entitled  to  fix 
their  own  measure  of  damages;  provided  that  the  damages 
do  not  assume  the  character  of  gross  extravagance,  or  of  wan- 
ton and  unreasonable  disproportion  to  the  nature  and  extent 
of  the  injury. 

Where  an  agreement  was  entered  into  by  the  defendant  to 
perform  for  the  plaintiff  at  his  theater,  and  attend  all  rehear- 
sals, or  pay  the  established  fines  for  all  forfeitures  of  any  kind 
whatsoever,  with  a  clause  that  either  of  the  parties  neglecting 
to  perform  the  agreement  should  pay  the  other  two  hundred 
pounds,  and  the  declaration  averred  a  refusal  to  perform, — 
plea,  non  assumpaity — on  trial,  a  verdict  was  had  for  twenty 
pounds,  with  leave  to  the  plaintiff  to  enter  a  verdict  for  two 
hundred  pounds,  if  the  court  should  consider  the  agreement 
one  in  the  nature  of  liquidated  damages.  Here  it  will  be 
seen  that  the  phrase  ^'liquidated  damages"  was  not  used, 
and  that  if  the  sum  of  two  hundred  pounds  was  not  construed 
as  a  penalty  merely,  the  non-payment  of  any  one  of  the  fines 
would  have  forfeited  the  whole  amount.  Lord  Eldon,  then 
lord  chief  justice  of  the  common  pleas,  in  delivering  the 
judgment  of  the  court,  said  that  ho  "  had  felt  much  embar- 
rassment in  ascertaining  the  principle  of  the  decisions,"  and 
that  'Hhis  appeared  to  him  the  clearest  principle:  that  where 
a  doubt  is  stated,  whether  the  sum  inserted  be  intended  as  a 
penalty  or  not,  if  a  certain  damage  less  than  that  sum  is  made 
payable  upon  the  face  of  the  same  instrument  in  case  the  act 
intended  to  be  prohibited  be  done,  that  sum  shall  be  construed 
to  be  a  penalty,  though  the  mere  fact  of  the  sum  being  appar- 
ently enormous  and  excessive  would  not  prevent  it  from  being 
considered  as  liquidated  damages."  He  added  further:  *'  Prima 
facie^  this  certainly  is  contract,  and  not  penalty,  but  we  must 
look  to  the  whole  instrument";  and  it  was  held  a  penalty:  Ast- 
ley  V.  Weldan,  2  Bob.  &  P.  846. 

The  doctrine  laid  down  in  Aitley  v.  Wddon^  «upra,  was  ap- 
plied in  a  subsequent  case  {KembU  v.  Farr«n,  6  Bing.  141),  to 
a  very  similar  state  of  facts.    The  defendant  had  agreed  with 
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the  plaintiff  to  act  as  principal  comedian  at  Covent  Gardeni 
and  to  conform  to  its  rules;  the  plaintiff  to  have  £3  68.  8d. 
every  night  that  the  theater  should  be  open.  And  the  agree- 
ment contained  a  clause  that  if  either  party  failed  to  fulfill 
his  agreement,  or  any  part  thereof,  or  any  stipulation  therein 
contained,  such  party  should  pay  the  other  the  sum  of  £1,000; 
to  which  sum  it  was  agreed  that  the  damages  should  amount, 
and  which  sum  was  declared  by  the  parties  to  be  liquidated 
and  ascertained  damages,  and  not  a  penalty  or  penal  sum,  or 
in  the  nature  thereof.  The  breach  alleged  was  a  refusal  to  act 
during  the  second  season,  and  the  jury  gave  a  verdict  for  £750. 
A  motion  was  made  to  increase  this  verdict  to  £1,000,  on  the 
ground  that  that  sum  was  the  amount  liquidated  by  the  parties; 
but  it  was  denied.  Tindal,  C.  J.,  delivered  the  opinion  of  the 
court,  and  his  remarks  contain  such  a  fiill  and  precise  expo- 
sition of  the  doctrine  which  has  been  followed  in  other  cases 
that  we  will  transcribe  a  portion  of  them. 

"  It  is  undoubtedly  difficult  to  suppose  any  words  more  pre- 
cise or  explicit  than  those  used  in  the  agreement, — the  same 
declaring  not  only  affirmatively  that  the  sum  of  one  thousand 
pounds  should  be  taken  as  liquidated  damages,  but  negatively 
also  that  it  should  not  be  considered  as  a  penalty,  or  in  the 
nature  thereof.  And  if  the  clause  had  been  limited  to  breaches 
which  were  of  an  uncertain  nature  and  amount,  we  should 
have  thought  that  it  would  have  had  the  effect  of  ascertain- 
ing the  damages  upon  any  such  breach  at  one  thousand 
pounds.  For  we  see  nothing  illegal  or  unreasonable  in  the 
parties,  by  their  mutual  agreement,  settling  the  amount  of 
damages,  uncertain  in  their  nature,  at  any  sum  upon  which 
they  may  agree.  In  many  cases  such  an  agreement  fixes 
that  which  is  almost  impossible  to  be  accurately  ascertained, 
and  in  all  cases  it  saves  the  expense  and  difficulty  of  bring- 
ing out  that  point.  But  in  the  present  case,  the  clause  is  not 
so  confined;  it  extends  to  the  breach  of  any  stipulation  by 
either  party.  If,  therefore,  on  the  one  hand,  the  plaintiff  had 
neglected  to  make  a  single  payment  of  £3  Qs.  Sd.  per  day,  or, 
on  the  other  hand,  the  defendant  had  refused  to  conform  to 
any  usual  regulations  of  the  theater,  however  minute  or  unim- 
portant, it  must  have  been  contended  that  the  clause  in  ques- 
tion in  either  case  would  have  given  the  stipulated  damages 
of  one  thousand  pounds.  But  that  a  very  large  sum  should 
become  immediately  payable  in  consequence  of  the  non-pay- 
ment of  a  very  small  sum,  and  that  the  former  should  be  con* 
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mdered  a  penalty,  appears  to  be  a  contradictioQ  in  terms;  the 
case  being  precisely  that  in  which  courts  of  equity  have  al- 
ways relieved,  and  against  which  courts  of  law  have  in  modern 
times  endeavored  to  relieve  by  directing  juries  to  assess  the 
real  damages  sustained  by  the  breach  of  the  agreement.  It 
has  been  argued  at  the  bar  that  the  liquidated  damages  apply 
to  those  breaches  of  the  agreement  only  which  are  in  their 
nature  uncertain,  leaving  those  which  are  certain  to  a  distinct 
remedy  by  the  verdict  of  a  jury;  but  we  can  only  say,  if  such 
is  the  intention  of  the  parties,  they  have  not  expressed  it,  but 
have  made  the  clause  relate  by  express  and  positive  terms  to 
all  breaches  of  every  kind.  We  cannot,  therefore,  distinguish 
this  case  in  principle  from  that  of  Astley  v.  Weldon,  in  which 
it  was  stipulated  that  either  of  the  parties  neglecting  to  per- 
form the  agreement  should  pay  to  the  other  of  them  the  full 
sum  of  two  hundred  pounds,  to  be  recovered  in  his  majesty's 
courts  at  Westminster." 

The  doctrine  in  this  case  has  been  repeatedly  recognized, 
and  its  reasoning  was  applied  and  enforced  in  this  court  in 
the  case  of  Basye  v.  Amhrow^  28  Mo.  39,  where  the  defendant, 
Ambrose,  bound  himself  in  the  sum  of  one  thousand  dollars 
to  Basye  and  Bachman  as  liquidated  damages,  and  not  as  a 
penalty,  in  consideration  of  certain  acts  to  be  performed  by 
them,  to  go  with  them  to  California  to  dig  for  gold  He  on 
bis  part  stipulated  to  do  and  perform  many  acts,  some  of  them 
very  trivial  and  unimportant  in  their  nature;  and  he  obligated 
himself  in  case  of  failure  to  comply  with  his  contract,  to  pay 
Basye  and  Bachman  one  thousand  dollars  as  liquidated  dam- 
ages, and  in  the  event  of  their  receiving  damages  over  that 
sum,  he  was  to  pay  whatever  damages  they  might  sustain; 
but  in  no  event  were  the  damages  to  be  less  than  one  thou- 
sand dollars.  Here  the  one  thousand  dollars  was  to  be  paid  for 
the  breach  of  any  one  of  the  conditions,  without  regard  to  how 
trifling  it  might  have  been,  or  whether  Basye  and  Bachman 
suffered  any  injury  in  consequence  thereof^  or  not,  and  not- 
withstanding that  the  damages  might  have  been  susceptible  of 
easy  and  exact  ascertainment  by  evidence  before  a  jury.  It 
was  held  that  the  whole  scope  and  tenor  of  the  instrument 
showed  that  the  stipulation  was  designed  as  a  penalty,  and 
not  stated  damages.  To  the  same  effect,  see  Hammer  v.  Brei' 
denbachj  31  Mo.  49;  Moore  v.  Platte  County^  8  Id.  469;  Oower 
V.  Scdtmanh,  11  Id.  273;  Daily  v.  Litchfield^  10  Mich.  29; 
Lampman  v.  Cochran^  16  N.  Y.  275;  Lord  v.  Oaddis,  9  Iowa, 
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235;  Eallock  y.  Slater^  9  Id.  599;  Higginson  t.  WOd,  14  Gray, 
165. 

The  general  role  may  be  formally  stated  that  when  the 
agreement  contains  several  distinct  covenants,  on  which  there 
may  be  divers  breacheSy  some  of  an  uncertain  nature  and  others 
certain,  with  one  entire  sum  to  be  paid  on  breach  of  perform- 
ance, then  the  contract  will  be  treated  as  one  for  a  penalty, 
and  not  for  liquidated  damages.  In  some  instances  it  has 
been  decided  that  from  the  very  excessiveness  and  dispropor- 
tion of  the  damages  to  the  injury  sustained,  a  penalty  was  in- 
ferable, instead  of  liquidated  damages.  Thus,  in  Dennis  v. 
CumminSj  8  Johns.  Cas.  297  [2  Am.  Dec.  160],  the  parties 
contracted  for  an  exchange  of  lands,  and  the  plaintiff  agreed 
to  let  the  defendant  have  seven  hundred  acres  of  land,  in  the 
county  of  Ontario,  at  the  appraisal  of  men,  in  part  payment 
for  a  farm  which  the  defendant  agreed  to  sell  the  plaintiff, 
lying  in  the  county  of  Columbia,  valued  at  $3,750.  The  agree- 
ment, after  mentioning  the  terms  of  exchange,  contained  the 
following  covenant:  *'  And  it  is  further  covenated,  in  and  by 
the  said  agreement  by  and  between  the  said  parties,  that,  in 
case  of  failure  to  fulGll  the  aforesaid  agreements  or  covenants 
on  the  part  of  either  of  said  parties,  the  party  not  fulfilling 
the  said  agreements  shall  forfeit  and  pay  to  the  other  party, 
who  shall  fulfill  the  said  agreement,  the  sum  of  two  thousand 
dollars  damages."  The  court  held  that  it  was  a  penalty, 
Thompson,  J.,  saying:  "If  recurrence  be  had  to  this  agree- 
ment, it  never  can  be  presumed  that  the  parties  had  the  sum 
in  view  as  the  measure  of  damages;  for  the  full  value  of  the 
defendant's  property  which  was  to  be  exchanged  was  only 
$3,750;  and  the  value  of  the  plaintiff's  considerably  less.  It 
would  be  a  strange  construction  to  suppose  that  the  damages, 
on  a  failure  in  fulfilling  such  a  bargain,  should  be  two  thou- 
sand dollars."  But  in  the  same  court,  where  the  defendant 
covenanted  to  assign  to  the  plaintiff  a  lease,  and  to  deliver 
possession  thereof,  with  the  following  provision:  ^'And  I 
further  covenant  that,  in  case  of  non-performance  of  any  or 
either  of  the  above  covenants,  I  will  forfeit  the  sum  of  five 
hundred  dollars,  as  the  liquidated  damages,  to  the  said 
Knapp," — it  was  said:  "  It  is  a  clear  case  of  liquidated  dam- 
ages, if  it  is  in  the  power  of  the  party  to  liquidate  them": 
Knapp  V.  Maitby,  13  Wend.  587;  Pearce  v.  WiUiams,  24  Id. 
244;  Hasbrouch  v.  Tappan^  15  Johns.  200;  Reynolds  v.  Bridge^ 
16  El.  &  B.  528;  Cothecd  v.  Talmage^  9  N.  Y.  551  [61  Am.  Dec. 
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716];  ClemefU  ▼.  Caahj  21  Id.  253;  Dunlap  y.  Oregcry,  10  Id. 
241  [61  Am.  Dec.  746].  Where  a  bond  was  given  by  the 
plaintiff  to  the  defendant,  conditioned  that  certain  work  should 
be  done  by  himself  and  another  party  for  a  certain  sum  within 
six  weeks,  and  if  not,  they  would  ''forfeit  and  pay  "  a  designated 
amount  for  every  week  till  it  was  finished.  Buller,  J.,  declared 
that  it  was  as  strong  a  case  of  liquidated  damages  as  could 
exist:  Fletcher  v.  Dyche^  2  Term  Rep.  82.  In  Cheddieh  v. 
Marshy  21  N.  J.  L.  463,  it  was  held  that  when  a  party  to  an 
agreement  contracts,  upon  a  given  event,  to  "  forfeit  and  pay  " 
a  certain  sum  of  money,  the  natural  and  legal  import  of  the 
terms  renders  that  sum  stipulated  damages  or  compensation, 
and  not  a  penalty,  unless  a  contrary  intention  is  to  be  inferred 
from  other  parts  of  the  agreement.  In  Streeper  v.  WiUiama^ 
48  Pa.  St.  450,  a  hotel-owner  agreed  to  sell  it  for  fourteen 
thousand  dollars  (of  which  three  thousand  dollars  was  to  be 
paid  at  a  specified  time,  when  a  deed  was  to  be  signed),  part 
possession  to  be  delivered  immediately;  and  in  the  contract 
the  parties  agreed  to  forfeit  five  hundred  dollars  in  case  either 
failed  to  comply  with  its  terms;  held,  that  the  forfeiture  was 
intended  by  the  parties  as  a  compensation  to  either,  in  case 
the  other  wholly  abandoned  the  contract,  and  that  it  was 
liquidated  damages,  and  not  a  penalty. 

In  the  case  of  Clement  v.  Cash^  supra,  the  consideration  for 
the  premises  sold  was  nine  thousand  dollars,  and  the  contract 
required  the  plaintiff  to  pay  four  thousand  dollars  on  the  first 
day  of  April,  1855;  to  assign  two  mortgages,  one  for  $3,737, 
and  the  other  for  one  thousand  dollars;  to  convey  to  the  de- 
fendant a  house  and  lot,  and  to  deliver  to  him  two  promissory 
notes  to  be  made  by  the  plaintiff,  with  a  good  indorser,  for  five 
hundred  dollars, — all  of  which  acts  were  to  be  performed  on 
the  first  day  of  April,  1855,  on  which  day  the  defendant  was 
to  execute  a  conveyance  to  the  plaintiff  of  the  lajid  speci- 
fied; and  in  default  by  either  party,  the  one  complying  with 
his  contract  was  to  recover  two  thousand  dollars  as  liquidated 
damages.  In  a  very  thorough  discussion  of  the  question,  the 
court  declared  that  the  contract,  in  legal  effect,  provided  but 
for  the  performance  of  a  single  transaction  on  each  side,  and 
at  the  same  period  of  time,  viz.,  the  execution  and  delivery  of 
a  deed  of  the  land  by  the  defendant,  and  payment  therefor  by 
the  plaintiff;  that  tiie  defendant  agreeing  to  receive  in  pay- 
ment for  his  deed  and  the  plaintiff  to  pay,  simultaneously 
with  its  delivery,  the  consideration  in  money  and  other  prop- 
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erty,  could  not  divest  what  was  to  be  done  of  the  character  of 
a  single  transaction.  And  it  was  accordingly  adjudged  that 
there  was  nothing  unconscientious  in  enforcing  the  agreement 
made  by  the  parties  themselves,  and  that  the  damages  were 
compensatory,  and  not  to  be  regarded  as  a  penally. 

Where  the  parties  to  a  contract,  in  which  the  damages  to  be 
ascertained  growing  out  of  a  breach  are  uncertain  in  amount, 
mutually  agree  that  a  certain  sum  shall  be  the  damages  in 
case  of  a  failure  to  perform,  in  language  plainly  expressive  of 
such  agreement,  and  when  the  intention  is  plain  and  palpable, 
there  is  no  law  that  I  am  aware  of  to  justify  the  courts  in  giv- 
ing the  contract  a  different  construction,  or  saying  that  the 
parties  meant  something  else.  Where  the  sum  fixed  is  greatly 
disproportionate  to  either  the  actual  or  presumed  damage, 
showing  that  one  side  was  the  victim  of  oppression,  a  court 
exercising  equity  powers  would  interfere.  But  no  such  facts 
are  exhibited  in  this  case.  The  agreement  and  the  matters 
and  things  to  be  performed  by  the  respective  parties  constitute 
essentially  one  entire  transaction. 

The  loss  resulting  from  non-performance  on  either  side  was 
vague  and  uncertain,  and  insusceptible  of  any  precise  or  accu- 
rate ascertainment.  Morse,  relying  on  the  execution  of  the 
contract  in  good  faith,  may  have  purchased  other  property,  or 
made  arrangements  to  invest  the  money  arising  from  the  sale 
of  his  land  in  other  business.  Now,  it  is  evident,  and  every  one 
can  see,  the  difficulty  there  would  be  in  attempting  to  reach 
the  real  damage  which  men  must  necessarily  suffer  from  dis- 
appointment in  their  plans;  and  many  of  the  subjects  of  loss 
or  damage  cannot  even  be  given  in  evidence.  An  accurate 
account  can  scarcely  be  stated  in  dollars  and  cents;  and  in  a 
contract  of  the  magnitude  of  the  one  in  controversy,  but  few 
would  place  the  estimate  lower  than  the  amount  agreed  upon 
by  the  parties  in  case  of  total  abandonment.  If  interference 
were  justified  on  the  ground  that  the  sum  named  was  oppress- 
ive or  grossly  disproportionate  to  the  real  injury,  such  dispro- 
portion is  certainly  not  apparent  in  this  case. 

This  case  seems  to  have  been  tried  in  a  very  summary  man- 
ner in  the  circuit  court,  and  i^o  evidence  was  introduced  or 
admitted  in  regard  to  a  certain  defense  set  up  in  the  answer. 
It  may  safely  be  assumed  that  the  expression  of  opinion  by 
the  court  in  regard  to  the  nature  of  the  damages,  before  the 
cause  was  really  submitted,  suspended  the  necessity  of  the  de- 
fendant availing  himself  of  the  question  of  misrepresentation 
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which  he  alleged  was  practiced  upon  him  by  the  plaintiff. 

As  the  cause  will  be  remanded,  if  there  is  any  merit  in  the 

defense  the  defendant  will  be  entitled  to  the  Ml  benefit  of  it. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

The  other  judges  concurred. . 

Stxpulatid  Damaom,  WHDr  Trxatbd  as  Liquidated  Damaois^  and 
when  as  a  penalty:  Sae  Long  ▼•  Towl,  anie,  p.  266,  and  note  citing  prior  cases. 

Thb  fbikgipal  oasb  18  orrED  to  the  point  that  whether  a  snm  inserted  in 
an  instrument^  to  be  paid  in  case  of  breach,  is  to  be  regarded  as  a  penalty  or 
iiqnidated  damagest  most  be  determined  by  the  nature  of  the  contract  and 
its  provisions.  If  the  whole  scope  of  the  writing  shows  that  it  is  intended  as 
a  penalty,  it  will  be  so  treated,  without  reference  to  any  particalar  lan- 
guage the  parties  may  have  need:  Hamaher  t.  Sfknen^  49  Mo.  407.  Th# 
case  was  retried  and  again  appealed,  and  is  reported  in  49  Id.  91. 


FiBLD   V.   LaNGSDOBF. 

[48  HISSOVBI,  SbL] 

ViNim  ABTiB  Alleged  Pobohasb  of  Goods  is  Estopped  by  the  \mj  of 
an  execution  in  his  &Tor  upon  the  same  goods,  as  the  property  of  th» 
▼endcr,  from  claiming  the  goods  in  any  other  way  than  by  virtue  of  sueh 
levy;  and  this  is  so,  although  the  evidence  shows  that  he  did  not  intend 
by  such  levy  to  abandon  his  alleged  purchase,  and  was  advised  by  coun- 
sel that  it  would  not  affect  his  title  to  the  goods. 

A  FULL  statement  of  the  facts  of  this  case  appears  in  Langs' 
dorf  y.  Fields  36  Mo.  440.  It  was  an  action  of  attachment  by 
Langsdorf  and  Rosenstein  against  one  Meirand,  and  certain 
goods  in  his  possession  were  levied  upon,  and  Field  Brothers 
claimed  them  by  interpleader.  The  facts  in  brief  are,  that 
Meirand  was  indebted  to  Field  Brothers,  and  conveyed  a  lot 
of  goods  iu  his  store  to  them  in  payment  of  the  indebtedness. 
When  the  values  of  the  goods  were  carried  out  and  footed  up, 
it  was  found  that  Meirand  had  conveyed  an  excessive  quan- 
tity. Thereupon  Field  Brothers,  without  releasing  the  con- 
veyance, took  a  confession  of  judgment  for  their  debt  from 
Meirand,  and  under  it  levied  an  execution  upon  the  same 
goods  that  were  included  in  the  inventory.  But  prior  to  this 
levy  of  the  execution  in  favor  of  Field  Brothers,  the  plaintiffs, 
Langsdorf  and  Rosenstein,  had  sued  out  their  writ  of  attach- 
ment, and  attached  the  goods  in  question  as  the  property  of 
Meirand;  and  upon  this  state  of  facts,  they  claim  that  as 
attaching  creditors  they  are  entitled  to  hold  the  property  in. 
question.     Other  facts  appear  in  the  opinion. 
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KrufOj  Decker  J  and  Krum^  for  the  plaintiffs  in  enor. 
Knox  and  Smithy  for  the  defendants  in  error. 

By  Court,  Baker,  J.  This  case  has  been  here  before,  and 
thU  be  found  reported  in  86  Mo.  441,  where  a  full  statoDoent 
of  it  can  be  seen.  It  is  unnecesary  to  restate  it  here.  The 
testimony  is  substantially  as  it  was  then.  The  only  material 
difference  consists  in  testimony  introduced  by  the  respondents 
tending  to  show  that  the  plaintiffs  did  not  intend  to  abandon 
their  alleged  purchase  of  the  goods  in  question  by  taking  out 
an  execution  on  the  judgment  in  their  favor  against  Meirand, 
and  having  the  same  levied  on  the  goods  as  his  property;  that 
they  were  advised  by  their  attorney  that  it  would  not  affect 
their  title  to  the  goods,  and  would  be  the  most  convenient  way 
to  get  possession  of  them. 

The  court  below,  on  its  own  motion,  instructed  the  jury 
that  *'  if  after  the  supposed  sale  by  Meirand  to  interpleaders, 
they  caused  an  execution  to  be  levied  on  the  goods  as  the 
property  of  Meirand,  this  was  a  solemn  admission  on  their 
part  that  the  goods  were  the  property  of  Meirand,  and  not 
the  property  of  interpleaders,  and  estops  interpleaders  from 
claiming  the  goods  in  any  other  way  than  by  virtue  of  said 
levy." 

The  conduct  of  the  appellants,  in  causing  an  execution  to 
issue  on  a  judgment  that  constituted  the  consideration  for  the 
goods  they  claim  to  have  purchased,  and  which  was  fully 
satisfied  if  the  purchase  was,  in  fact,  made,  and  in  having  it 
levied  on  the  goods  in  question  as  the  property  of  the  person 
from  whom  they  claim  to  have  purchased  them,  is  totally  in- 
consistent with  their  claim  to  the  property.  Nor  is  this  glar- 
ing inconsistency  relieved  by  the  explanation  given.  It  was 
a  gross  abuse  of  the  process  of  the  court  to  use  it  in  getting 
possession  of  the  goods  in  such  an  illegal  and  improper  man- 
ner. The  court  was  fully  justified  in  characterizing  the  trans- 
action in  strong  language. 

We  think  the  appellants  were  fairly  estopped,  and  that  the 
instruction  complained  of  was  properly  given. 

The  judgment  of  the  court  below  is  af^rmed. 

The  other  judges  concurred. 


"Crbditor's  Position  is  Chakozd"  bt  Attaohicbnt,  whbdi  Mbahhw 
«F  Law  ov  Estofpsl:  Drew  t.  KhabdU,  SO  Am.  Deo.  1S3. 
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Facts  Working  Ebsoppbl. — A  clerk  aold  liqiiar  in  M.'i  iteire^  and  11 
declared  that  the  stock  of  liqnore  belonged  to  the  derk:  held,  that  when  al- 
taehed  for  the  debts  of  the  clerk,  M/s  declaration  estopped  him  from  claim- 
ing the  property:  MUtMl  ▼.  Heed,  70  Am.  Dec  647. 

Equitabli  Rsvoffkl,  whin  DoOTRnin  ov,  will  bb  Apflhd:  See  DtuU 
T.  Ikteie,  85  Am.  Deo.  167,  and  oaaes  collected  in  note  171. 

DnoLABATioif a  OF  Garnibhss  that  Em  was  Ikdsbtid  to  Dxvbiivaiit  m 
Larob  Bum,  in  conseqnence  of  which  the  defendant  was  sned  and  the  debt 
attached,  does  not  estop  snch  garnishee  from  denying  that  he  was  indebted 
to  the  defendant  at  the  time  the  attachment  was  issued:  PhUUpelmrgh  Bank  t. 
Fuhner,  86  Am.  Deo.  193. 

Ter  principal  0A8B  IS  ]>iBTiNOTn8HiD  in  Anchor  Jfiffing  Co.  t.  Walsh,  20 
Ma  107,  109,  it  holding  that  the  levy  of  an  attachment  npon  ohattels  aa 
the  defendant's  property  does  not  prevent  the  plaintiff  from  ■nbeeqnently 
•eisng  the  same  property,  in  replevin,  as  his  own. 


Phillips  v.  Soott. 

[4S  Missouri,  M.] 

BfiDRNOB — Ooras  OP  LuTRRfl,  WHEN  ApiTTwnRT.R. — The  defendant  noti* 
fled  the  plaintiff  to  prodnce  certain  letters  addressed  to  him,  which  the 
plaintiff  fiiiled  to  do.  There  was  sufficient  proof  that  the  letters  had 
been  deposited  in  the  post-office  and  directed  to  the  proper  address 
ef  the  plaintiff.  Held,  that  the  presumption  that  the  letters  had  been 
received  by  dne  course  of  mail  would,  perhaps,  be  sufficiently  strong 
to  anthorize  the  reading  of  copies  in  evidence,  but  in  the  absence  of 
such  sufficient  proof  of  mailing,  there  would  be  no  error  in  excluding 
them. 

Whrrr  Conbionmrnt  is  Madr  TO  Factor  por  Salr,  without  Inotruo- 
TIONS,  and  in  the  abeence  of  established  usage  to  the  contrary,  it  may 
be  presumed  that  the  produce  is  intended  to  be  sold  at  the  place  of 
residence  of  the  factor.  Any  usage  to  the  contrary,  to  be  of  any  avail, 
enght  to  be  so  general  and  well  established  that  it  may  be  presumed 
to  have  entered  into  the  contract,  or  to  have  been  actually  brought  to 
the  knowledge  of  the  prinoipaL 

Vactor  has  Entire  Disoretion  as  to  Tiiib,  Price,  and  Place  or  Sal^ 
and  is  not  even  limited  by  positive  instructions,  where  he  has  made  ad> 
vances  upon  consignments,  and  the  disposal  thereof  becomes  necessary 
to  protect  himself  against  loss.  But  if  intended  to  be  relied  upon  as  a 
defense,  such  necessity  should  be  properly  pleaded,  and  the  onus  of  prool 
would  rest  upon  the  defendant  to  show  such  necesn^. 

Thb  opiDion  states  the  case. 

Hitchcock  and  Lubke^  for  the  appellant 
Knox  and  Smithy  for  the  respondent. 

By  Court,  Fago,  J.    The  plaintiff's  claim  in  this  case  was 
lor  the  difference  between  the  alleged  value  of  fiye  hundred 
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barrels  of  flour  in  the  St.  Louis  market  and  the  sum  for  which 
it  actually  sold  in  the  city  of  New  York.  The  petition  alleges 
that  the  flour  in  question  was  consigned  to  the  appellant  (de- 
fendant below),  a  factor  residing  in  St.  Louis,  for  the  purpose 
of  being  sold  in  that  market;  that  it  was  shipped  without 
authority  to  the  city  of  New  York,  and  there  sold;  that  the 
defendant  had  only  accounted  to  plaintiff  for  the  sum  of 
$1,322.40  as  the  proceeds  of  said  sale;  that  the  flour  at  the 
time  of  shipment  was  worth  in  the  St.  Louis  market  $7.50 
per  barrel,  making  a  total  of  $3,750,  the  difference  for  which  he 
asked  judgment,  being  the  sum  of  $2,427.60. 

The  answer  denies  that  there  was  any  order  or  direction  to 
sell  in  the  St.  Louis  market,  or  any  limitation  by  positive  in- 
structions in  relation  to  the  place  of  sale  or  the  price.  It  is 
averred  tfaiat,  from  time  to  time,  previous  to  the  shipment, 
plaintiff  had  consigned  to  defendant  large  quantities  of  flour, 
—  a  portion  of  which,  with  the  knowledge  and  consent  of 
plaintiff,  had  been  shipped  to  the  eastern  markets,  and  there 
sold  for  a  profit;  that  a  part  of  the  lot  of  flour  in  question 
became  sour  before  it  could  be  sold,  and  was  consequently 
disposed  of  at  a  much  less  rate  than  it  would  otherwise  have 
brought;  that  defendant  had  made  large  advancements  to 
plaintiff  upon  these  different  consignments,  and  claimed  a 
small  balance  to  be  still  due  him  according  to  an  account 
rendered.  It  is  further  stated,  by  way  of  defense,  that  the 
defendant  had  good  right  to  make  the  shipment  complained 
of,  ^*  according  to  the  well-known  and  established  usage  of 
merchants  in  St.  Louis";  and  concludes  with  the  general 
averment  that  the  flour  was  not  worth  the  amount  claimed, 
and  that  he  had  fully  accounted  to  plaintiff  for  every  barrel 
consigned  to  him,  "at  its  true  valtie,  and  for  the  entire  pro- 
ceeds thereof."  The  plaintiff  had  judgment  in  the  St.  Louis 
circuit  court  for  the  sum  of  $1,460,  and  the  defendant  brings 
the  case  here  by  appeal. 

Previous  to  the  trial,  defendant  had  given  notice  to  the 
plaintiff  to  produce  certain  letters  addressed  to  him  for  the 
purpose  of  informing  him  of  the  disposition  made  of  his  flour. 
They  were  not  produced  according  to  the  notice,  and  an  offer 
was  made  to  read  copies  from  the  defendant's  letter-book.  As 
a  foundation  for  the  introduction  of  this  secondary  evidence, 
the  defendant  was  asked  to  state,  in  his  examination,  whether 
the  originals  were  sent  to  the  plaintiff,  and  he  stated  that  they 
were.    Upon  cross-examination,  this  statement  was  qualified 
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by  the  following  answer  as  to  his  means  of  knowing  the  fact, 
viz.:  ''  I  generally  carried  them  to  the  office;  but  I  cannot  say 
that  they  were  put  into  the  post-office,  positively;  I  believe 
they  were."  With  sufficient  proof  of  the  fact  that  they  had 
been  deposited  in  the  office,  and  directed  to  the  proper  address 
of  the  plaintiff,  the  presumption  that  they  had  been  received 
by  due  course  of  mail  would  have  been  sufficiently  strong, 
perhaps,  to  have  authorized  the  reading  of  the  copies.  But  it 
is  sufficient  to  say,  in  this  case,  that  there  was  no  positive  and 
satisfactory  proof  of  that  fact,  and  therefore  no  error  was  com- 
mitted in  excluding  them.  They  constituted  only  one  link,  so 
to  speak,  in  a  chain  of  circumstances  tending  to  show  plain- 
tiff's acquiescence  in  what  had  been  done  by  defendant  in 
reference  to  the  consignment.  The  defendant  really  had  the 
benefit  of  the  substance  contained  in  the  letters,  as  he  was  per- 
mitted to  state  in  his  examination  their  general  purport,  as 
well  as  declarations  and  conduct  of  the  plaintiff  in  reference 
to  them.  At  most,  their  effect  would  have  been  simply  to  cor- 
roborate the  statements  of  the  defendant;  and  we  arc  not  war- 
ranted in  believing  that  that  alone  might  have  been  sufficient 
to  alter  the  finding  of  the  jury. 

On  behalf  of  the  plaintiff,  the  jury  were  instructed, — 1.  That 
the  pleadings  admitted  that  only  the  sum  of  $1,322.40  had 
been  accounted  for  by  defendant;  2.  That  without  the  assent 
or  subsequent  approval  of  plaintiff,  the  sliipment  of  the  flour 
to  New  York  was  unauthorized;  and  8.  That  a  consignee 
living  in  St.  Louis  has  no  authority,  merely  by  virtue  of  the 
consignment,  to  ship  produce  to  another  market  for  sale.  An 
instruction  was  given  on  the  part  of  the  defendant,  which 
placed  before  the  jury  the  question  of  fact,  eo  far  as  the  assent 
or  acquiescence  of  the  plaintiff  was  concerned,  as  well  as  the 
care  and  diligence  actually  exercised  by  defendant  in  tlie 
shipment  and  sale  of  the  fiour. 

Another  instruction,  stating  the  question  of  assent  in  a  little 
different  form,  was  refused  by  the  court.  There  was  no  error 
in  such  refusal,  for  the  reason  that  all  the  instructions  given 
in  the  case  sufficiently  covered  that  point,  and  there  was  no 
necessity  for  any  further  direction. 

It  is  insisted  on  the  part  of  the  appellant  that  the  pleadings 
did  not  authorize  the  giving  of  the  plaintiff's  first  instruction, 
and  that  its  effect  was  to  exclude  from  the  jury  the  considera- 
tion of  certain  facts  proved  on  the  trial,  from  which  it  ap- 
peared that  defendant  had  actually  paid  more  than  the  sum 
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therein  stated.  The  allegation  of  the  petition  iSy  that  the  floor 
was  worth  so  much  per  barrel;  that  the  whole  amount  esti- 
mated at  that  value  was  $3,750,  and  that  only  the  sum  stated 
had  been  accounted  for,  leaving  the  balance  due  for  which  judg- 
ment was  asked.  The  answer  denied  the  value  per  barrel,  as 
well  as  the  amount  claimed  to  be  due,  and  averred  that  the 
whole  shipment  had  been  accounted  for  at  its  true  value,  with- 
out a  specific  denial  of  the  correctness  of  the  statement  as  to 
the  sum  actually  paid.  Now,  it  is  manifest  that  the  sum 
claimed  to  be  still  due  the  plaintiff,  and  for  which  he  asked 
judgment,  was  really  the  substantial  part  of  the  allegation. 
The  general  denial  of  its  truth  by  the  defendant  would  not 
necessarily  operate  as  a  denial  of  the  statement  that  only  so 
much  of  the  entire  value  of  the  flour  had  been  accounted  for. 
That  might  have  been  admitted,  and  still  the  answer  would 
stand  unafiBdcted  by  it.  But  in  any  event,  the  legal  effect  of 
the  instruction  was  only  to  apprise  the  jury  that  the  one  fact 
was  to  be  taken  as  admitted,  and  not  that  it  was  sufficient  to 
control  their  verdict,  to  the  exclusion  of  all  other  evidence  in 
the  case.  It  would  seem  to  be  a  reasonable  interpretation  of 
the  pleadings,  and  therefore  not  objectionable. 

We  proceed  next  to  examine  the  principles  of  law  as  stated 
in  the  remaining  instructions  both  for  the  plaintiff  and  de- 
fendant, as  they  may  all  be  considered  together. 

It  would  seem  to  be  altogether  reasonable  as  well  as  con- 
sistent with  the  general  principles  of  Jaw  regulating  agency, 
to  presume  that  where  a  consignment  is  made  to  a  factor  for 
sale,  unaccompanied  with  inBtructiond  from  the  principal,  and 
in  the  absence  of  an  established  usage  of  trade  to  the  con- 
trary, it  is  intended  to  be  sold  at  the  place  of  residence  of  the 
factor.  The  intent  of  the  principal,  which  in  such  a  case  is 
to  be  gathered  from  the  circumstances,  alone  fixes  the  char- 
acter of  the  contract  between  the  parties  as  to  the  place  of 
sale,  and  the  factor  is  not  at  liberty  to  disregard  it.  In  this 
case  it  is  not  pretended  that  there  were  any  instructions  given 
by  the  principal  upon  that  point.  One  ground  of  the  defense 
was,  that  the  shipment  to  another  market  was  assented  to  and 
acquiesced  in  by  the  plaintiff.  This  was  exclusively  a  ques- 
tion of  fact  for  the  jury,  and  seems  to  have  been  very  fairly 
presented  for  their  consideration  by  all  the  instructions.  But 
it  is  insisted  on  the  part  of  the  appellant  that  the  third  in- 
struction given  for  plaintiff  was  erroneous,  because  there  was 
evidence  in  the  case  tending  to  prove  the  existence  of  a  usage 
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of  trade  which  anthorized  commission  merchsiitB  ib  St.  Louis, 
in  their  discretion,  to  ship  produce  to  other  markets. 

It  is  true  that  this  was  one  ground  of  defense  set  up  in  the 
answer,  and  that  testimony  was  introduced  upon  that  point. 
Hence,  it  would  have  been  altogether  proper,  if  the  defend- 
ant had  desired  the  jury  to  pass  upon  that  question,  to  have 
asked  an  instruction  predicated  upon  the  proof  of  such  a  fact. 
But  it  was  not  done. 

The  instruction  as  it  stands  contains  a  correct  proposition 
of  law.  As  to  the  question  of  assent  or  acquiescence,  it  was 
well  qualified  and  explained  by  the  other  instructions  in  the 
case.  It  was  unquestionably  the  right  of  the  defendant  to 
have  had  it  further  explained  by  an  instruction  properly 
drawn  upon  this  x)oint  also.  Failing  to  do  so,  it  is  fair  to 
presume  that  he  did  not  consider  the  state  of  the  proof  suffi« 
cient  to  rely  upon  that  branch  of  his  defense,  and  it  is  too  late 
now  to  object. 

It  should  perhaps  be  said  that  such  a  usage,  to  be  of  any 
avail  as  a  defense  in  a  case  like  this,  ought  to  be  so  general 
and  wen  established  that  it  might  for  that  reason  be  presumed 
to  have  entered  into  the  contract,  or  that  it  had  actually  been 
brought  home  to  the  knowledge  of  the  principal. 

Notwithstanding  there  was  some  testimony  offered  upon 
this  point,  both  by  the  plaintiff  and  the  defendant,  yet  the 
theory  upon  which  all  the  declarations  of  law  were  drawn 
seems  to  have  been  that  the  real  questions  of  fact  to  be  deter- 
mined upon  the  proofe  advanced  were  whether  the  plaintiff 
had  assented  to  the  shipment,  or  whether,  being  informed  of 
it  afterward,  he  bad  acquiesced  in  it. 

We  think  it  is  too  late  now  to  say  that  there  were  other 
questions  of  fact  th§t  ought  to  have  been  pressed  upon  the 
consideration  of  the  jury  by  the  instructions. 

The  only  remaining  question  to  be  considered  relates  to  the 
legal  rights  of  the  defendant  arising  from  the  advancements 
made  upon  the  produce  consigned  to  him.  It  is  averred  in 
the  answer,  and  shown  by  the  evidence  in  the  case,  that  de- 
fendant had  at  different  times  made  large  advancements  upon 
the  consignments  of  plaintiff  to  him.  Upon  this  it  is  insisted 
by  appellant's  counsel,  as  a  matter  of  law,  that  the  factor  had 
thus  acquired  a  special  property  in  the  flour,  and  for  the  pur- 
pose of  reimbursing  himself,  might,  in  his  discretion,  sell  in 
any  market;  and  that  this  would  be  true  even  though  he  had 
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received  express  instractions  from  his  principal  as  to  the  place 

of  sale. 

There  can  be  no  doubt  of  the  proposition  that  in  a  case 
where  the  protection  of  the  factor  himself  against  loss  becomes 
necessary,  his  discretion  as  to  time,  price,  and  place  of  sale 
would  be  complete,  and  unlimited  even  by  positive  instruc- 
tions. But  we  are  not  at  liberty  to  assume,  either  from  the 
pleadings  or  the  proof  in  this  case,  that  such  necessity  did 
exist.  It  is  not  so  averred  in  the  answer,  nor  is  there  any 
fact  proved  from  which  it  may  be  legitimately  inferred.  If 
intended  to  be  relied  upon  as  a  defense,  it  should  not  only  be 
properly  pleaded,  but  the  onus  of  the  proof  would  rest  upon 
the  defendant  to  show  the  existence  of  such  necessity. 

From  all  that  appears  from  the  evidence,  it  is  fair  to  pre- 
sume that  the  price  which  could  have  been  obtained  in  the  St. 
Louis  market  would  have  been  sufficient  to  protect  the  defend- 
ant from  any  loss  on  account  of  advancements.  The  mere 
fact,  therefore,  that  advancements  have  been  made  by  the 
factor,  without  evidence  to  show  that  a  sale  within  his  own 
discretion  is  necessary  to  reimburse  him,  cannot  remove  the 
limitations  which  the  implied  contract  in  this  case  imposes. 
We  can  find  no  error  in  the  proceedings  that  will  authorise  a 
reversal  of  the  judgment. 

The  other  judges  concurring,  the  judgment  is  affirmed. 
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Oct  1868.]  CouGHLm  v.  Byan.  STB 

CouGHLiN  V.  Ryan. 

[48  MI88OUBI,  99.1 
LXASEHOLD  PbOFKBTT   OwKED   BT  WuTB    DURING    COTBICTgRl  18   OOATIML 

Real,  and  her  husband  may  alienate  it  at  his  pleasore  daring  coyertort^ 
and  by  so  doing  deprive  her  of  her  right  therein.  Bat  unleee  the  right 
to  dispose  of  such  property  has  been  exercised  by  the  hnsband  during 
corertare,  it  will  snrvive  to  the  wife  at  his  death. 

Earninos  Made  bt  Wife  in  Carbtinq  on  Business  on  hei  sole  and  sepa- 
rate accoant,  with  the  permission  of  her  hosband,  will  be  deemed  to  be 
her  separate  property,  and  may  be  disposed  of  by  her  as  such. 

Husband  anj>  Witb — Proceeds  of  Wife's  Leasehold  Propertt. — The 
wife  held  certain  leasehold  estates,  partly  owned  by  her  before  marriage^ 
and  partly  pnrchased  afterward  with  her  own  money.  During  her  cof- 
ertore  she  paid  the  groand-reut  and  taxes,  and  collected  and  deposited 
in  her  own  name  the  moneys  derived  from  the  leaseholds,  and  the  hna- 
baad  deserted  her  daring  the  marriage,  and  never  returned  to  her.  Ildif 
that  such  money  mast  be  treated  as  her  separate  property,  and  that 
after  her  death  the  husband  could  not  retain  it  against  her  separate 
hein. 

The  opinion  Biates  the  case. 

Morris  and  Peahody^  for  the  appellant. 

Batewell  and  Farish,  for  the  respondents. 

By  Court,  Baker,  J.  This  case  was  submitted  on  an  agreed 
statement  of  facts,  the  essential  part  of  which  is  as  follows: — 

^'Johanna  Byan  was  married  to  Edward  Ryan,  January  6, 
1850,  and  they  continued  to  live  together  as  man  and  wife 
about  two  or  five  years,  when  he  abandoned  her,  and  they 
never  lived  together  afterward.  At  the  time  of  their  marriage 
she  held  certain  leasehold  property  in  the  city  of  St.  Louis, 
for  which  she  paid  ground-rent  and  taxes,  and  individually 
collected  and  received  the  rents  of  houses,  which  she  had  put 
upon  said  property,  up  to  the  time  of  her  death.  Said  lease 
expired  on  the  first  day  of  July,  1866.  In  the  year  1852,  said 
Johanna  Ryan  bought  other  leasehold  property  in  the  city  of  St. 
Louis,  for  which  she  paid  ground-rent  and  taxes  on  the  same, 
and  individually  collected  and  received  the  rents  for  the  same 
till  the  year  1860,  at  which  time  she  sold  the  same  for  five 
hundred  dollars,  and  received  the  proceeds  of  said  sale.  The 
amounts  realized  by  the  deceased  from  the  sale  of  said  lease, 
and  the  rents  received  as  aforesaid,  she  deposited,  in  her  own 
name,  with  Peter  Richard  Kenrick,  from  time  to  time,  and 
drew  out  on  her  own  order  portions  of  said  moneys  as  she  re- 
quired the  same.  At  the  time  of  her  death  there  remained  so 
deposited  to  her  credit  the  sum  of  $1,306  in  gold,  and  1886 
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in  currency.  All  of  the  amounts  aforesaid  have,  dnce  the 
death  of  said  Johanna  Ryan,  been  collected  by  said  Edward 
Ryan  as  her  administrator,  and  are  now  held  by  him  as  such. 
The  applicants  herein  are  the  sole  sisters  of  said  Johanna 
Ryan.  She  died  intestate,  having  no  children  nor  their  de- 
scendants, no  father,  mother,  nor  brothers,  nor  their  descend- 
ants." 

The  leasehold  property  owned  by  the  wife  during  coverture 
is  a  chattel  real,  and  the  husband  has  a  qualified  title  to  it. 
He  may  alienate  it  at  his  pleasure  during  coverture,  and  by 
so  doing  deprive  her  of  her  right  therein;  and  this  would  be  a 
just  exercise  of  his  legal  marital  rights.  But  unless  the  right 
to  dispose  of  such  property  has  been  exercised  by  the  husband 
during  coverture,  it  will  survive  to  the  wife  at  his  death.  In 
this  respect  chattels  real  are  similar  to  choses  in  action.  The 
one  survives  to  the  wife  unless  alienated  during  coverture,  and 
the  other  unless  reduced  to  possession  during  coverture.  And 
this  is  true  whether  they  are  acquired  before  or  after  marriage. 
In  England,  the  husband's  right  to  the  chattels  real  and  choses 
in  action  of  the  wife  becomes  absolute  upon  her  death,  if  he 
survives  her.  The  statutes  of  that  country  fully  justify  such 
a  rule.  Our  statutes  are  materially  dififerent,  and  this  court 
has  held  in  construing  them  that  the  husband's  right  to  this 
kind  of  property  is  terminated  by  the  death  of  the  wife:  Leakey 
V.  Maupin^  10  Mo.  368  [47  Am.  Dec.  120];  Sallee  v.  Arnold, 
32  Id.  532.  These  cases  contain  a  correct  exposition  of  the 
law  of  this  state.  In  this  case  the  question  to  be  determined 
is  not  properly  as  to  the  ownership  of  the  leasehold  estates  of 
the  wife,  but  rather  the  ownership  of  the  money  arising  from 
rents  for  their  use,  and  from  the  sale  of  them. 

It  is  doubtless  true  that  at  common  law  marriage  affects  an 
absolute  gift  of  the  personal  chattels  of  the  wife  actually  in 
her  possession  to  the  husband,  unless  they  were  secured  to 
her  by  an  antenuptial  agreement  through  the  intervention  of 
trustees,  and  that  the  possession  of  the  wife  is  the  possession 
of  the  husband.  But  this  is  not  properly  a  common-law  pro- 
ceeding. It  is  in  the  nature  of  a  proceeding  in  equity,  and 
the  equity  powers  of  the  court  are  invoked.  Where  there  is 
an  antenuptial  agreement  that  the  wife  may  carry  on  a  sep- 
arate trade  or  business  in  her  own  name,  a  court  of  equity 
will  enforce  it,  and  secure  to  her  in  her  own  right  the  profits 
arising  from  such  trade  against  her  husband  and  his  creditors. 
If  the  husband  should  permit  her  to  carry  on  business  on  her 
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sole  and  separate  account,  without  any  such  antenuptial  agree- 
ment,  all  that  she  earns  will  be  deemed  to  be  her  separate  prop- 
erty, and  disposable  bj  her  as  such,  subject  to  the  claims  of 
third  persons  properly  affected  by  it.  So  if  a  husband  deserts 
his  wife,  and  she  carries  on  a  separate  trade,  her  earnings  will 
be  enforced  in  equity  against  the  claims  of  her  husband:  2 
Roper  on  Husband  and  Wife,  171-176;  Story's  Eq.  Jur.,  sec. 
1387.  The  property  from  which  the  money  in  controversy 
was  raised  was  partly  owned  by  the  wife  before  her  marriage, 
and  partly  purchased  by  money  not  derived  from  her  hus- 
band. She  was  permitted  during  the  whole  period  of  her 
coverture — about  fifteen  years — to  deal  with  it  as  her  own, 
and  was  suffered  to  pay  the  ground-rents  and  taxes  on  the 
same, — the  husband  paying  no  attention  to  it  or  to  her.  He 
deserted  her  in  two  or  five  years  after  their  marriage,  and  never 
returned  to  her;  and  there  is  nothing  in  the  evidence  to  justify 
a  conclusion  that  he  afforded  her  any  support.  We  think  it 
would  be  unjust,  under  the  circumstances  of  this  case,  to  per- 
mit the  husband  to  retain  the  money  in  controversy.  It  must 
be  treated  as  the  separate  property  of  the  wife,  accumulated 
by  her  own  efforts,  with  the  consent  of  her  husband,  and  by 
the  use  of  means  not  derived  from  him. 
The  judgment  is  afQrmed. 

The  other  judges  concurred. 


Tttlb  to  Pbofkbtt  will  Vest  nr  Wife,  thoi7oh  PoBOBAaiD  sr  Hn 
witli  money  advanced  by  her  husband,  if  for  nae  in  a  boainen  which  he  par- 
mita  her  to  hold  out  to  the  world  aa  being  tranaacted  on  her  aeparate  aocoumti 
SammU  v.  McLaughlin^  91  Am.  Dec.  83. 

Wnn'a  EAsmiros  dubdto  Ck)VXBTUBi  Bblono  to  Husband:  Cramer  v. 
B^ordf  90  Am.  Dec.  694»  and  note  601.  Under  Pennsylvania  legislation* 
wife  is  entitled  to  the  prodncts  and  avails  of  her  separate  property:  BuA  t. 
Vcught,  93  Id.  769,  and  note  774. 

Whkbb  Wdtb  Suttbbs  bbh  Mokxt  to  bi  Ekfldtxd  bt  hkb  Husbavih 
and  blended  with  his  earnings  so  that  it  cannot  be  separated  therefrom,  the 
most  favorable  position  she  can  be  allowed  is  that  of  a  preferred  creditor  in 
eqnity,  as  snch  entitled  to  her  money  and  interest:  OUddm  v.  Tki^lor,  91  Am. 
Deo.  98,  and  see  note  103. 

Thb  fbdvcotal  0A8B  IB  GiTKD  to  the  point  that  the  existence  of  a  separate 
property  interest  in  a  married  woman  may  be  drawn  and  established  from 
the  facts  of  her  long  and  nnintermpted  control  over  it^  with  the  knowledge 
and  acquiescence  of  her  hnsband,  in  McCoy  v.  Hyatt,  80  Mo.  135;  Welch  t. 
Welch,  63  Id.  60;  SUUe  v.  Chaiham  Nai,  Bank,  10  Mo.  App.  491,  492;  Me- 
Ferran  v.  Khmty,  22  Id.  660. 
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Latimer  v.  Union  Paoifio  Railway,  B,  D, 

[4S  MIB80UU,  lO&J 

To  GivB  Court  Jurisdiction,  a  real  defendant,  against  whom  tlie  plaintiff 
ia  entitled  to  a  judgment,  most  be  found  and  served  with  process  within 
the  limits  of  the  jurisdiction,  or  some  property  of  bis  mnst  be  fonnd  there 
upon  which  the  court  can  proceed  in  rem. 

BvBRT  Attempt  on  Part  or  One  Nation  or  State,  bt  its  Lboislatuiir, 
TO  Grant  JuRiSDicnoN  to  its  courts  over  persons  or  property  not  within 
its  territory,  ia  regarded  elsewhere  as  mere  usurpation,  and  all  jndicial 
proceedings  in  virtue  thereof  are  held  utterly  void. 

Personal  Judgment  Obtained  in  Sister  State,  upon  Notice  to  the  de- 
fendant by  publication  only,  there  being  no  appearance  of  the  defendant 
will  be  deemed  null  and  void  outside  the  state  in  which  it  was  rendered. 

Service  or  Process  upon  OrricsR  or  Foreign  Oobporahon,  who  is  tem- 
porarily in  another  state,  and  who  does  not  voluntarily  appear  to  tbs 
action,  does  not  give  the  courts  of  that  state  jniisdiction  over  thA  cor- 
poration. 

Action  on  a  judgment.    The  facts  appear  in  the  opinion. 
Sharp  and  Broadheady  for  the  plaintiffs  in  error. 
Olover  and  Shepley,  for  the  defendant  in  error. 

By  Court,  Wagneb,  J.  This  was  a  suit  brought  upon  a 
judgment  rendered  in  the  supreme  court  of  the  state  of  New 
York  against  the  defendant,  a  corporation  created  under  the 
laws  of  Kansas.  The  answer  denied  that  there  was  any  judg- 
ment that  was  binding  on  the  defendant.  -It  appears  from  the 
transcript  that  service  of  the  summons  was  had  upon  Adolphus 
Meier,  one  of  the  directors  of  the  corporation,  whilst  he  was 
temporarily  in  the  city  of  New  York.  There  was  no  appear- 
ance at  the  return  term,  and  judgment  was  taken  by  default. 

It  is  alleged  that  the  cause  of  action  arose  in  that  state,  and 
that  the  service  was  good  under  the  code  of  procedure  in  rela- 
tion to  the  service  of  writs,  which  provides  that  "  if  the  suit  be 
against  a  corporation,  the  service  shall  be  to  the  president  or 
other  head  of  the  corporation,  —  secretary,  cashier,  treasurer, 
a  director,  or  managing  agent  thereof;  but  such  service  can 
be  made  in  respect  to  a  foreign  corporation  only  when  it  has 
property  within  this  state,  or  the  cause  of  action  arose  therein^ 
or  when  such  service  shall  be  made  within  this  state  personally 
upon  the  president,  treasurer,  or  secretary  thereof." 

The  well-established  and  settied  principle  is,  that  to  give  a 
court  jurisdiction,  a  real  defendant,  against  whom  the  plain* 
tiff  is  entitied  to  a  judgment,  must  be  found  and  served  with 
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process  within  the  limits  of  the  jurisdiction;  or  some  property 
or  chose  in  action  of  his  must  he  found  there  upon  which  the 
court  can  proceed  in  rem.  Every  attempt  on  the  part  of  one 
nation  or  state  hy  its  legislature  to  grant  jurisdiction  to  its 
courts  over  persons  or  property  not  within  the  territory  is  re- 
garded elsewhere  as  mere  usurpation,  and  all  judici:^^  pro- 
ceedings in  virtue  thereof  are  held  utterly  void.  This  proceeds 
upon  the  known  maxim,  Extra  territorium  jua  dicenti  impune 
non  paretur:  Story's  Conflict  of  Laws,  sec.  539. 

As  regards  actions  in  the  nature  of  proceedings  in  rem,  there 
is  very  little  difficulty.  To  enforce  any  right  of  action  against 
property,  either  real  or  personal,  it  must  be  within  the  jurisdic- 
tion or  possession  of  the  tribunal  assuming  to  give  judgment 
against  it:  Rose  v.  Himeleyy  4  Cranch,  241.  Of  this  descrip- 
tion may  be  cited  the  action  of  attachment.  Where  the  pro- 
ceedings by  attachment  terminate  in  a  judgment  against  the 
person  of  the  defendant,  they  rest  upon  the  same  grounds  as 
other  actions  in  personam^  and  must  disclose  the  same  kind  of 
service  of  process.  If  there  is  a  failure  in  this,  the  judgment 
will  not  be  recognized  in  other  jurisdictions  as  extending  be- 
yond the  property  actually  seized  or  levied  upon;  and  hence, 
a  personal  judgment  obtained  in  a  sister  state,  upon  notice  tc 
the  defendant  by  publication  only,  there  being  no  appearance 
of  the  defendant,  will  be  deemed  null  and  void  outside  the 
state  in  which  it  was  rendered,  and  will  support  no  action  here: 
Winston  v.  Taylor,  28  Mo.  82  [75  Am.  Dec.  112],  and  cases 
there  cited.  The  authorities  all  concur  in  denying  jurisdic- 
tion in  actions  in  personam  over  non-resident  foreigners,  upon 
anything  short  of  actual  notice  given  within  the  territorial 
limits  of  the  forum,  or  voluntary  appearance  there. 

In  the  case  of  IPArcy  v.  Ketchum,  11  How.  165,  it  appeared 
that  a  judgment  had  been  rendered  in  the  state  of  New  York 
in  favor  of  Ketchum  against  Gossip  and  D'Arcy,  upon  a  part- 
nership note  of  theirs.  There  was  no  personal  service  on 
Gossip,  and  no  service  on  D'Arcy,  who  was  an  inhabitant  of 
Louisiana.  Judgment  was  rendered  against  him  in  accord- 
ance with  a  New  York  statute  which  provided  that  where  joint 
debtors  were  sued,  and  one  of  them  was  brought  into  court, 
judgment  should  go  against  the  others  in  like  manner  as  if 
they  were  served  with  process,  the  service  of  process  upon  one 
being  regarded  as  constructive  service  upon  the  rest. 

An  action  upon  this  judgment  was  brought  in  the  circuit 
ooort  of  the  United  States  against  D'Arcy.    The  court  held 


380  Latimer  v.  Union  Pacific  Railway.    [Missouh, 

that  unckr  the  act  of  May  26, 1790,  the  record  was  entitled  to 
full  faith  and  credit,  and  gave  judgment  accordingly.  This 
judgment  of  the  circuit  court  was  reversed  in  the  supreme 
court  on  appeal,  where  it  was  held  that  the  courts  of  New 
York  acquired  no  jurisdiction  over  D'Arcy;  and  that  not  be- 
ing a  citizen  or  inhabitant  of  that  state,  he  could  not  be 
affected  by  laws  to  which  he  was  not  amenable. 

The  question  which  arises  here  seems  to  be  well  settled  in 
New  York,  and  the  courts  there  have  given  the  statute  a  prac- 
tical construction. 

In  Hvibert  v.  Hope  Mutual  Ins.  Co.^  4  How.  Pr.  275,  it  is 
decided,  after  great  consideration  in  a  well-reasoned  opinion, 
that  the  service  of  a  summons  upon  a  president  of  a  foreign 
corporation,  who  happens  to  be  temporarily  in  that  state,  and 
who  does  not  voluntarily  appear  to  the  action,  does  not  give 
the  court  jurisdiction  of  the  corporation  for  the  purpose  of 
rendering  personal  judgment  upon  contracts  made  in  the  state, 
or  for  debts  due  to  residents  of  the  state,  such  notice  being 
simply  regarded,  for  all  practical  purposes,  as  a  statutory 
notice  that  proceedings  are  about  to  be  instituted  against  the 
property  of  the  defendant,  and  that  an  action  against  a  foreign 
corporation  is  to  be  deemed  a  proceeding  against  its  property 
only,  unless  there  is  a  voluntary  appearance.  In  other  words, 
it  amounts  to  constructive  notice  only  against  the  foreign  cor- 
poration, and  is  a  substitute  for  notice  by  publication.  The 
same  doctrine  is  repeated  and  affirmed  in  Brewster  v.  Miehu 
gan  Central  R.  R.  Co.j  5  Id.  183.  And  in  the  very  case  mostly 
relied  on  by  the  plaintiff  in  error  it  is  distinctly  stated  that 
the  section  of  the  code  (section  134)  authorizing  the  service  of 
the  summons  on  the  president,  etc.,  of  a  corporation  is  merely 
a  substitution  of  that  mode  for  service  by  publication,  as  pro- 
vided in  another  section:  Bates  v.  New  Orleans  etc.  R.  R,  Co.f 
13  Id.  576. 

The  proceeding  in  this  case  was  strictly  in  personam.  It 
does  not  appear  that  the  defendant  had  any  property  in  the 
state  of  New  York;  and  if  it  had,  no  effort  was  made  to  sub- 
ject it  to  the  jurisdiction  of  the  court.  This  being  the  case, 
and  as  there  was  no  voluntary  appearance  of  the  defendant, 
the  service  of  process  on  Meier  was  ineffective,  and  the  judg- 
ment must  be  held  null  and  void. 

Judgment  affirmed. 

The  other  judges  concurred. 
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JuBisDiocjoH  ov  Cons,  What  ib:  Withen  v.  PaMenon,  86  Am.  Doc.  64S; 
and  note  653. 

JUBIBDICnOK     OF    IkVBBIOB    TRIBUNAL    MTTflT    AmSMATITSLT    AfPXAB: 

MaUeU  v.  OM  and  8Uver  liimng  Co.,  90  Am.  Dec.  484,  and  cases  in  note  497. 

Act  ot  Jobioial  Natobe  is  Void  when  attempted  by  court  without 
JnriBdietion:  Oarron  y.  MairUn,  09  Am.  Dec.  584,  and  note  589. 

PeBBOVAL   JlTDCnODIT   OAir  ONLT  BX  RSNBBBBD  AOAIBfff  PBBSOir  WmOH 

ScATX:  SUurgig  ▼.  Faf,  79  Am.  Dec  440,  and  see  note  443. 

JUBIBDIOnON    OT    FOBOOKBBS  ABD   THXIB    PBOPXBTTt    Mollfneua  V.   fi'cy- 

numr,  76  Am.  Dec.  662,  and  extended  note  665. 

SxBTiiQB  OT  Pboobbs  OK  FoRXiON  CoBFORATiOH:  HampBon  V.  Weore,  66 
Am.  Deo.  116,  and  note  121,  122;  JUkieral  Pomi  H,  B.  Co.  t.  Keep,  74  Id. 
124. 

Thk  pbihoipal  OAfli  n  orrxD  to  the  point  that  where  Jndgmnt  is  nm- 
dered  in  a  suit  by  attachment  without  personal  serrioe  on  the  defendant,  the 
judgment  is  in  rem,  and  the  estate  alone  is  liable  for  its  payment.  In  Heni* 
eehlar  v.  Jamkon,  6  Mo.  App.  137,  it  is  cited  to  the  point  that  whatever  foroe 
a  judgment  may  have  under  the  statutory  laws  of  the  state  where  it  wae 
rendered,  it  can  have  no  extraterritorial  validity  so  as  to  anthorise  a  reoov* 
ery  in  a  sister  state,  in  Bevkr  v.  Roddie,  51  Mo.  585;  and  is  cited  and  die- 
tingniahed  as  to  the  power  of  a  state,  by  its  legislature,  to  grant  jurisdiotioa 
to  its  courts  over  persons  or  property  not  within  its  territory,  in  McNkM 
V.  U.  8,  Mereautile  Reporting  Agency,  74  Id.  471;  Marx  v.  Fore,  51  Id.  79, 
disaenting  opinion  of  Wagner,  J. 


Paul  v.  Hummbl. 

r-IS  MISSOUBI.  119.] 

Pabxmt  oahkot  bb  Hbld  Liablb  vor  Willvul  TRBSPAflSiB  and  torts  of 
his  inlsnt  child,  when  he  neither  assents  to  nor  ratifies  them,  although 
he  had  notice  of  the  child's  vicious  and  destructive  temper. 

MmoB  Who  Comhith  Tort,  with  Forob,  is  Tjablb,  at  any  age,  to  be  pro- 
ceeded against  like  an  adult. 

Action  for  damages  for  injury  to  the  plaintiff's  minor  child, 
aged  six  years,  received  at  the  hands  of  the  defendant's  minor 
son,  aged  eleven  years,  who  resided  with  and  was  under  the 
control  of  the  defendant.    Other  facts  appear  in  the  opinion. 

Tfuympeon  and  BeJlj  for  the  plaintiff  in  error. 
Woemer  and  Kehr,  for  the  defendant  in  error. 

By  C!oarty  Waonbb,  J.  In  Baker  v.  Haldeman^  24  Mo.  219 
[69  Am.  Dec  430],  it  was  decided  by  this  court  that  a  father 
was  not  responsible  for  injuries  caused  by  an  assault  made  by 
his  minor  child.  But  an  attempt  is  made  to  evade  that  de« 
cision,  or  at  least  to  exclude  this  case  from  its  reasoning,  by 
averring  in  the  petition  that  the  child  of  the  defendant,  wIki 
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caused  the  injury,  was  dangerous  to  the  plaintiff  and  her  chil- 
dren, by  reason  of  his  vicious  and  destructive  temper,  and  of 
bis  sudden  and  causeless  fits  of  anger,  and  that  defendant  had 
notice  of  that  fact.  It  is  not  averred  that  defendant  sanctioned 
the  wrong  committed  by  his  minor  son,  either  before  or  after 
the  act.  But  the  petition  was  doubtless  framed  upon  the 
theory  that  an  instruction  given  in  the  trial  court,  in  Baker's 
case,  was  correct  law,  as  that  case  was  not  reversed  on  error. 
The  instruction  was  that, ''  unless  the  plaintiff  has  established 
that  the  boy  was  of  vicious  disposition  and  habits,  and  that 
the  father  knew  it  at  the  time,  he  is  not  responsible  in  damages 
for  the  injury  sustained,  and  the  jury  will  find  for  the  defend- 
ant." The  verdict  was  for  the  defendant,  and  the  judgment 
therein  was  affirmed;  but  Judge  Leonard,  in  giving  the  opin- 
ion of  the  court,  said  that,  altiiough  the  instruction  given  at 
the  instance  of  the  defendant  was  erroneous,  it  was  not  to  the 
plaintiff's  prejudice,  and  was  therefore  not  a  matter  for  him 
to  complain  of.  It  will  be  thus  seen  that  the  doctrine  con- 
tended for  derives  no  support  or  authority  from  that  case.  In 
Tifft  v.  Tifft^  4  Denio,  175,  the  action  was  brought  to  recover 
damages  for  the  killing  of  a  hog  by  a  dog,  which  was  set  on 
by  defendant's  daughter,  but  the  court  held  that  the  defend- 
ant was  not  answerable  for  the  act  of  his  daughter,  done  in  his 
absence,  and  without  his  authority  or  approval;  but  the  daugh- 
ter, whether  an  infant  or  not,  was  answerable  for  her  own  tres- 
pass. A  parent  cannot  be  held  liable  for  the  willful  trespasses 
and  torts  of  his  infant  children,  when  he  neither  assents  to 
nor  ratifies  them.  When  the  minor  has  committed  a  tort, 
with  force,  he  is  liable  at  any  age  to  be  proceeded  against  as 
an  adult:  Reeve's  Domestic  Relations,  386;  1  Ch.  PI.  66;  Jen- 
ninga  v.  Randall^  8  Term  Rep.  335;  Bac.  Abr.,  tit.  Infancy,  H; 
Loop  V.  Loopj  1  Vt.  177;  BuUock  v.  Bdbcoch^  3  Wend.  391.  I 
know  of  no  principle  of  law  by  which  the  action  is  maintain- 
able. There  is  no  such  relation  existing  between  father  and 
son,  though  the  son  be  living  with  his  father  as  a  member  of 
his  family,  as  will  make  the  acts  of  the  son  more  binding  upon 
the  father  than  the  acts  of  any  other  person.  The  father  is 
not  liable  for  the  contracts  of  the  son,  within  age,  except  they 
be  for  necessaries,  and  it  would  be  a  great  departure  from  the 
law  to  hold  him  responsible  for  the  son's  trespasses  and  wrongs. 
I  think  the  demurrer  was  rightfully  sustained,  and  the  judg- 
ment will  be  affirmed. 

The  other  judges  concurred. 


Van.  1869.]    Combs  v,  Haivnibal  Savings  ktc.  Co.  88S 

PAfiXKT  n  NOT  Liable  for  Tobts  or  Minor  Child  committed  without  his 
aathority  or  approval:  SeoU  v.  Watmm,  74  Am.  Dec  457,  and  note  468;  el- 
thongh  he  knows  the  child  to  be  of  a  vicioas  disposition:  Baier  v.  ffaidemanf 
09  Id.  430. 

Intant's  Liabiutt  lOB  ma  Tobts:  See  Humphrtff  v.  D<mqtaa$^  83  Am. 
Deo.  179;  BcaoLer  ▼.  Bwh,  70  Id.  429;  SooU  t.  YTo^ma,  74  Id.  457;  when  lia* 
ble  for  his  fraod:  Barham  t.  Turbetfiae,  57  Id.  782;  QUKm  v.  iS^eor,  88Id.  660^ 


Combs  v.  Hannibal  Savings  and  Insubanob  Go. 
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Inbubangb  Ck>ifPANT  m  Ebtdfpkd,  after  a  loss  has  oocnrred*  from  showinf 
a  breach  of  warranty  by  proof  of  errors  material  to  the  risk  in  the  sur- 
vey and  application,  when  these  were  made  by  the  agent  of  the  com- 
pany, with  a  fall  knowledge  of  the  facts. 

Whxbb  Insubancb  Compant  RxstBTS  AenoN  on  Poliot,  bt  DxrBNSB  ot 
Bbbach  ov  Wabbantt,  in  falsely  representing  the  title  and  encum- 
brances relative  to  the  insured  property,  parol  evidence  is  admissible 
to  show  that  the  assured  gave  the  agent  true  and  full  information  as  to 
hii  title,  and  that  the  agent  drew  up  the  application  in  his  own  lan- 
guage. 

AuTHoBiTT  ov  SoiJGiTiNO  AoBNT  OV  Insubangb  Ck>iiPANT  to  take  applica- 
tions for  insurance  carries  with  it  the  legal  implication  of  authority  t# 
fill  up  the  application,  and  to  do  all  things  needful  in  perfecting  it. 

Action  on  fire  insurance  policy.  The  facts  appear  in  the 
opinion. 

WiUiavM^  JoneSf  Browny  and  D,  A.  McMiUan^  tar  the  appel« 
lants. 

Pretoett^  Hallj  and  Seedj  for  the  respondents. 

By  Court,  Cubbier,  J.  This  action  is  based  on  a  fire  policy 
for  one  thousand  dollars,  issued  by  the  defendants  September 
24, 1866,  insuring  to  the  plaintiffs  a  firame  building,  and  some 
personal  property  contained  therein.  A  recovery  is  resisted 
on  the  ground  of  false  representations  and  warranties,  in  this: 
that  the  plaintiffs,  in  their  application,  represented  their  title 
to  the  insured  property  to  be  aA  unencumbered  fee-simple^ 
whereas  it  was  in  fact  only  an  encumbered  equitable  title. 
The  application,  which  was  read  in  evidence  on  the  trial,  con- 
tained the  following  questions  and  answers,  namely:  — 

'*  Question  10.  What  is  the  title?    Answer.  Fee-simple. 

'*  Question  11.  Is  your  property  encumbered,  by  what  and 
to  what  amount?    Answer.  No.'' 

In  reply  to  this  matter  set  up  in  the  answer,  the  plaintifb 
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alleged  in  substance  that,  on  the  occasion  of  making  the  ap- 
plication, they  fully  apprised  Rust,  the  defendants'  soliciting 
agent,  of  the  true  state  of  the  title,  and  that  he  thereupon 
filled  up  the  application  in  his  own  language,  assuring  the 
plaintifiFs  that  it  was  all  right;  and  that  they,  believing  it  to 
be  so,  signed  the  application  without  being  aware  of  its  pecu- 
liar phraseology,  or  that  the  words  ''  fee-simple  "  and  "  no  en- 
cumbrance "  were  in  it. 

On  the  trial,  testimony  was  given,  under  objections  made 
to  its  competency  by  the  defendants,  tending  to  prove  these 
averments,  and  tending  to  show  that  Rust,  as  the  defendants' 
agent,  solicited  the  insurance;  and  that  plaintiffs,  before  the 
application  was  drawn  up,  submitted  to  his  inspection  their 
title  paper,  being  a  bond  for  a  deed,  on  which  a  balance  of  one 
hundred  dollars  was  then  unpaid.  Under  instructions  appro- 
priate to  the  evidence,  the  j!;iiy  returned  a  verdict  for  the 
plaintiffs. 

Rust  was  the  agent  of  the  defendants  in  soliciting  insurance 
business,  but  there  was  no  evidence  as  to  the  precise  scope  of 
his  authority  beyond  what  already  appears.  Assuming  that 
he  acted  as  the  agent  of  the  defendants  in  filling  up  the  ap- 
plication, and  did  not  therein  exceed  his  authority,  it  follows 
that  his  acts  were  the  acts  of  the  defendants,  and  that  they 
are  bound  by  what  he  did,  as  though  done  by  themselves,  and 
that  his  knowledge  is  theirs.  Having,  then,  taken  the  risk 
under  the  circumstances  stated,  knowing  the  facts,  does  it  lie 
with  them  to  come  in  now,  after  a  loss  has  occurred,  and  avoid 
the  policy  by  disproving  the  truth  of  their  own  statements  as 
contained  in  the  application?  We  think  not.  In  our  view, 
the  doctrine  of  estoppel  in  pais  is  applicable  to  the  case,  and 
ought  to  be  applied  as  in  the  case  of  Plumb  v.  Cattaraugma 
Mutual  Ins.  Co.,  18  N.  Y.  892  [72  Am.  Dec.  626],  where  it  is 
held  that  the  '^  insurer  is  estopped  from  showing  a  breach  of 
warranty  by  proof  of  errors  material  to  the  risk  in  the  survey 
and  application,"  when  the  survey  and  application  were  made 
by  the  agent  of  the  insurer,  with  a  full  knowledge  of  the  facts. 
The  doctrine  of  this  case  is  fully  sustained  by  a  subsequent 
decision  of  the  same  court  in  Rowley  v.  Empire  Ine.  Co.^  S6 
Id.  550.  See  also  Horwitz  v.  Equitable  Ina.  Co.^  40  Ma  667 
[93  Am.  Dec.  821],  and  Franklin  v.  Atlantie  Im.  Co.^  42  Id. 
456. 

It  is  equally  to  the  purpose,  perhaps,  to  regard  the  stato- 
ments  in  the  application  respecting  the  plaintifls'  title  as  an 
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-expression  of  the  opinion  of  the  parties  as  to  ^the  practical 
suit  of  the  plaintiffs'  title  bond,  and  of  a  mutnal  understand- 
ing and  agreement  between  them  to  consider  and  treat  the 
title  as  a  fee*simple  or  its  equivalent  for  the  purpose  of  the 
cnsurance  contract.  This  view  was  taken  in  Hough  v.  City 
Fire  Ins.  Co.y  29  Conn.  10  [76  Am«  Deo.  581],  where  the  court 
held  that  parol  testimony  conducing  to  show  such  an  under* 
standing  was  properly  admitted,  the  testimony  thus  admitted 
being  the  fact  that  the  assured  gave  the  agent  true  and  full 
information  as  to  his  title,  and  that  the  agent  drew  up  the  ap- 
plication in  his  own  language.  To  the  same  effect  is  the  ad- 
judication in  Peck  v.  New  London  MuL  Ina.  Co,,  22  Id.  575. 

Regarding  the  agency  of  Rust,  for  whom  is  he  to  be  consid- 
ered as  acting  in  writing  out  the  application?  And  is  this  a 
question  of  fact  to  be  passed  upon  by  the  jury,  or  a  question) 
of  law  to  be  determined  by  the  court  upon  the  facts  appear- 
ing in  the  record  ?  In  Hough  v.  City  Fire  Ina.  Co.,  supra,  the 
question  as  to  the  scope  of  the  agent's  authority  was  sub- 
mitted to  the  jury  upon  evidence  not  materially  different  from 
that  in  the  present  suit.  The  supreme  court  of  Connecticut 
approved  that  course.  But  in  the  case  of  Rowley  v.  Empire 
Ins.  Co.,  86  N.  Y.  550,  the  New  York  court  of  appeals  takes 
the  ground  that  the  soliciting  agent's  authority  to  ^'take  ap- 
plications for  insurance  "  carried  with  it  the  legal  implication 
of  authority  to  fill  up  the  application,  and  do  all  those  things 
which  may  be  needful  in  perfecting  it;  and  the  court  says  that 
it  is  neither  a  "  harsh  nor  unreasonable  rule  in  reference  to 
insurance  companies  to  hold  that  their  agents,  authorized  to 
take  applications  for  insurance,  are  acting  within  the  scope 
of  their  authority  in  everything  which  they  do  which  may  be 
necessary  to  complete  such  applications."  These  views  com- 
mend themselves  to  our  favor  as  having  a  satisfactory  legal 
basis,  and  as  being  sustained  by  just  considerations  of  public 
policy. 

The  soliciting  agents  of  insurance  companies  swarm  through 
the  country,  plying  the  inexperienced  and  unwary,  who  are 
ignorant  of  the  principles  of  insurance  law  and  unlearned  in 
the  distinctions  that  are  drawn  between  legal  and  equitable 
estates.  When  the  disclosure  respecting  the  solicited  risk  is 
firank  and  full,  and  the  insurance  company  accepts  it  and 
appropriates  the  premiums,  and  a  subsequent  loss  occurs,  the 
indemnity  contracted  for,  so  far  as  the  incidents  of  the  original 
•contract  are  involved,  should  be  fairly  met  and  realised  to  the 
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assured.  Cotirts  will  not  look  with  favor  upon  ingeniouB  de- 
vices to  escape  just  responsibility.  In  the  case  under  consid- 
eration it  was  a  matter  of  no  moment  to  the  material  and 
honest  purposes  of  the  insurance  contract  whether  the  plain- 
tiffs' tiUe  was  legal  or  equitable,  so  that  it  was  such  a  title 
that  the  loss  would  £eJ1  on  them  in  case  the  property  was  de- 
stroyed. 
Let  the  judgment  be  affirmed. 

The  other  judges  concurred. 


Waivsb  ov  OoNDrnoN 8  nr  Pouons  ot  ImnrRANoi^  ahd  What  Ajiooim 
TO:  ffodadon  v.  Insiiranos  Co,,  03  Am.  Dee.  73;  R^pleif  ▼.  JStna  Ins.  Cx,  36 
Id.  872;  ShekUm  v.  Atkudk  etc  Iru,  Co.,  S4  Id.  21^  and  note;  BoAm  t.  Ith 
Muranee  Co.,  90  Id.  787,  and  note  790. 

InBUBANGI    Ck>llPAKT    18  BOUHD  BT  AOIB    OT   LOGAL  AOIXT    withlB  th« 

■oope  of  hie  authority:  HorwUz  v.  /iwafmnee  Co.,  03  Am.  Deo.  321,  and  note 
324. 

Pboof  bt  Pabol  of  VS^aiveb  or  CoirsmoN  in  policy  of  insnraiioat  Pim 
▼.  Merchants*  MuL  Ins.  Co.,  02  Am.  Dee.  620. 

Kbowlxdob  OvTAnrxD  bt  Inspscmfa  Aobrt  ov  Ibbukahcb  Oohpaht 
npon  an  examination  of  the  premises  insured  is  imputable  to  the  oon^any: 
PwpU^s  Ins.  Co.  V.  Spencer,  91  Am.  Deo.  217,  and  note  221. 

Thb  FBrncEPAL  CASE  IS  orrsD  to  the  point  first  stated  in  the  siyUabns,  in 
Breckinridge  y.  Am.  CenL  Ins.  Co.,  87  Mo.  71;  Hayioard  v.  NaL  Ins.  Co.,  62 
Id.  106;  Dahlberg  v.  St.  Louis  MuL  Ins.  Co.,  6  Mo.  App.  128;  Thomas  ▼. 
Hartford  Fire  Ins.  Co.,  20  Id.  166;  and  is  cited  to  the  point  that  the  aathor- 
ity  of  the  agent  of  an  insurance  company  to  consent  to  the  modification  of 
the  terms  of  the  policy  may  be  inferred  from  the  course  of  dealing  with  the 
insured  and  the  recognition  of  these  acts  by  the  company,  in  Dajf  t.  Meduoh 
ietrete.Ins.Oo.,9SUo.ZS7. 


MoMannus  v.  Leb. 

\4M  MIBSOUBI,  206.] 

Abt  Fbbsom  Pbukkt  at  Commission  or  TsBSPASfl^  who  in  any  way  or  by 
any  means  countenances  or  approves  the  same^  is  in  law  deemed  to  bt 
an  aider  and  abettor,  and  liable  as  a  prindpaL 

Pboov  that  Psbson  is  Pbxsent  at  Commission  ov  Tbisfa8S»  wiiHoirr 
DiSApPBOViNO  or  opposing  it,  is  evidence  from  which  it  ia  competent  for 
a  jury  to  infer  that  he  assented  thereto,  and  aided  and  abetted  the  same. 

Mbbb  Pbbsbngb  of  Pebson  at  Commission  of  Tbbspass,  mavbio  No  Unlaw- 
ful Intent,  and  doing  nothing  to  countenance  or  approve  thoee  who  are 
aotota,  does  not  render  such  person  liable  as  a  participator  thernn, 
though  he  did  not  make  active  efforts  to  prevent  the  immmiwifm  of  the 
unlawful  acts. 

Aonov  of  tioBpass.    The  opmion  statea  the  oaao. 
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E.  L.  EdwardSf  for  the  plaintiff  in  error. 

T.  A.  Sherwood  iind  Jarnea  F.  Hardin^  for  the  defendants  in 
error. 

By  Court,  Wagner,  J.  Plaintiff  commenced  hie  action  of 
trespass  against  the  defendants  in  the  circuit  court  of  Dade 
County,  where,  upon  a  trial,  he  had  a  verdict  and  judgment  in 
his  favor,  which,  on  appeal  to  the  district  court,  was  reversed, 
and  the  case  is  now  brought  here  for  review  on  writ  of  error. 

The  alleged  trespass  set  out  in  the  petition  was  the  taking 
from  the  plaintiff  of  a  mare,  saddle,,  and  bridle.  The  facts 
disclosed  by  the  record  are  briefly  these:  On  the  second  day  of 
August,  1862,  a  band  of  armed  men,  to  the  number  of  three 
or  four  hundred,  came  into  the  town  of  Greenfield,  in  Dade 
County,  and  drove  the  citizens  into  the  court-house.  The  de- 
fendants were  with  them,  armed,  and  acting  just  like  the  rest. 
Some  of  the  band  took  the  plaintiff's  mare,  saddle,  and  bridle; 
but  there  was  no  direct  proof  that  the  defendants,  or  either  of 
them,  either  took  the  property,  directed  the  taking,  or  approved 
of  the  same,  or  at  any  time  had  it  in  their  possession. 

Upon  this  evidence,  the  court  instructed  the  jury,  for  the 
plaintiff,  that  if  they  believed  from  the  evidence  that  a  body 
of  armed  men  came  into  the  town  of  Greenfield,  Missouri,  about 
the  second  day  of  August,  1862,  and  arrested  and  took  the  citi- 
zens into  the  court-house,  and  that  the  defendants  were  around 
and  present,  acting  in  concert  with  the  other  armed  men,  and 
that  some  of  the  said  band  of  armed  men  took  the  plaintiff's 
mare,  saddle,  and  bridle,  they  should  find  for  the  plaintiff.  The 
court  refused  an  instruction  asked  for  by  defendants,  to  the  ef- 
fect that,  admitting  the  evidence  to  be  true,  the  plaintiff  was 
not  entitled  to  recover,  because  there  was  no  evidence  of  a  con- 
spiracy, such  as  would  make  the  defendants  liable  for  the  acts 
of  other  persons.  The  giving  and  refusing  of  instructions  con- 
stitute the  only  error  relied  upon.  The  instruction  prayed  for 
by  the  defendants  asked  the  court  to  assume  and  declare  that 
there  was  no  evidence  to  support  the  plaintiff's  action.  This, 
I  think,  was  erroneous,  and  therefore  properly  refused.  In 
the  case  of  State  v.  Daubertj  42  Mo.  239,  the  rule  in  regard  to 
the  declarations  and  acts  of  co-conspirators,  as  effecting  each 
other,  was  commented  upon,  but  it  was  declared  that  the  prin- 
ciple was  not  limited  or  restricted  to  criminal  cases,  but  was  a 
general  one,  applicable  to  a  variety  of  cases,  in  all  the  depart- 
ments of  law,  both  civil  and  criminal.    Wherever  a  combina- 
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tion  is  established  in  furtherance  of  an  object,  the  act  of  one  is 
the  act  of  all.  "  There  seems  to  be  no  principle  of  law  better 
nettled  than  that  all  persons  who  wrongfully  contribute  in  any 
manner  to  the  commission  of  a  trespass,  or,  after  the  same  has 
been  committed  ibr  their  benefit,  assent  to  it^  are  responsible 
as  principals,  and  each  one  liable  to  the  extent  of  the  injury 
done":  AUred  v.  Bray^  41  Mo.  484  [ante^  p.  283]. 

The  law  is  well  laid  down  that  any  person  who  is  present  at 
the  commission  of  a  trespass,  encouraging  or  exciting  the  same 
by  words,  gestures,  looks,  or  signs,  or  who  in  any  way  or  by  any 
means  countenances  or  approves  the  same,  is  in  law  deemed 
to  be  an  aider  and  abettor,  and  liable  as  a  principal;  and 
proof  that  a  person  is  present  at  the  commission  of  a  trespass, 
without  disapproving  or  opposing  it,  is  evidence  from  which,  in 
connection  with  other  circumstances,  it  is  competent  for  the 
jury  to  infer  that  he  assented  thereto,  lent  to  it  his  countenance 
and  approval,  and  was  thereby  aiding  and  abetting  the  same: 
Brown  v.  PerkinSy  1  Allen,  89;  8  Greenl.  Ev.,  sec.  41;  Fost 
850;  1  Hale  P.  C.  438. 

But,  on  the  other  hand,  it  is  to  be  borne  in  mind  that  mere 
presence  at  the  commission  of  a  trespass  or  other  wrongful  act 
does  not  render  a  person  liable  as  a  participator  therein.  If 
he  is  only  a  spectator,  innocent  of  any  unlawful  intent,  and 
does  no  act  to  countenance  or  approve  those  who  are  actors,  he 
is  not  to  be  held  liable  on  the  ground  that  he  happened  to  be  a 
looker-on  and  did  not  use  active  endeavors  to  prevent  the  com- 
mission of  the  unlawful  acts:  Roscoe's  Crim.  Ev.,  2d  ed.,  201. 

Tested  by  the  application  of  the  above  principles,  it  can 
scarcely  be  said  that  the  instruction  given  for  the  plaintiff  was 
unwarranted.  It  is  admitted  that  the  trespass  was  com- 
mitted. The  men  were  leagued  and  banded  together,  and  all 
seemed  to  be  acting  to  carry  out  some  preconcerted  movement 
or  plan.  The  defendants  appear  to  have  been  armed  like  the 
others,  and  acting  with  them.  Their  presence  was  actual, 
and  their  participation  in  the  other  acts  of  the  armed  assem- 
blage is  indisputable.  Under  such  circumstances,  the  court 
very  properly  left  it  to  the  jury  to  say  whether  they  were  acting 
in  concert  and  giving  countenance  to  the  unlawful  taking. 

The  jury  having  found  in  the  affirmative,  there  is  nothing 
to  justify  a  disturbance  of  the  verdict.  The  judgment  of  the 
district  court  will  be  reversed,  and  that  of  the  circuit  court 
affirmed. 

The  other  judges  oonoorred. 
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LzAxiuTr  or  Co-THxaPASssBB,  AND  Who  ab>  Oo^nuMPAMBH:  KHtwoo^ 
T.  MUkr^  73  Am.  Bee.  134,  and  eztandBd  note  137. 

Thosb  CknauTTDPQ  TtamtAm  mt  Coumaxi>  qw  Aooihib  abm  Liabuh 

Woodbridge  v.  Conner,  77  Am.  I>ec.  263. 

iNmyiDUAL    MAY  BB    JOINBD  AS  PaBTT  DBTBNDAMT  IN  AonON    JCGAIII8fr 

OoBFORATiON  FOB  Tbbspass:    Brobzw  V.  New  Jertey  R,  B,  df  T,  Co.,  90  Am. 
Dec.  659. 

Bvn>BBOB  ovPbiob  Threats,  etc.,  is  Abmxssiblb  in  MmaATioBr  or 
Dakaobb  in  AonoN  bob  Tbebpasb  to  Pebsov:  FatMrndsB  ▼.  ffiXf«r,  86  Am* 
Deo.  765,  and  see  note  768. 

The  prihoipal  gasb  is  cited  to  the  point  fint  stated  in  the  s^lahuB,  ia 
Cooper  V.  Johmon,  81  Mo.  489,  and  is  further  cited  to  the  general  rule  that 
all  who  direct  the  commission  of  a  trespass,  or  wrongfally  contribute  to  its 
commission,  or  assent  to  it  after  it  is  committed,  axe  eqnaUy  liable  to  tha 
injured  peraon,  in  HcUidaif  ▼.  Jadsmm,  21  Mo.  App.  667. 


Wilson  v.  Ceookbt, 

(«  MISBOUBI,  2kL\ 

Vendor  ov  Pebsonal  Pbopertit  gan  Sell  No  Moke  than  the  interest 
which  he  legally  possesses;  and  if  he  sells  an  article  not  belonging  to 
him,  without  the  owner's  consent,  such  owner  may  claim  restitution 
from  the  vendee,  although  the  sale  and  purchase  were  hanafide,  and  for 
a  valuable  considemtion. 

Goternmbnt  mat  Acquire  Perbect  Tttlb  to  Propertt  by  Cafturb 
from  the  enemy  in  time  of  war;  and  any  person  using  his  property,  or 
permitting  it  to  be  used,  for  unlawful  purposes  against  his  government, 
renders  it  liable  to  condemnation  and  forfeiture.  But  to  justify  a  trans- 
ference of  title  under  this  high  prerogative  power,  the  facts  must  exist 
authorizing  its  exercise. 

Action  of  claim  and  delivery.    The  opinion  states  the  facts. 

A,  J,  Seayy  for  the  plaintiff  in  error. 

Perry y  and  Ewing  and  SnUth,  for  the  defendant  in  error. 

By  Court,  Wagner,  J.  This  was  an  action  under  the  stat- 
ute for  the  claim  and  delivery  of  personal  property,  brought 
by  the  plaintiff  against  the  defendant  to  recover  the  posses- 
sion of  a  horse.  The  defendant  had  judgment  both  in  the 
circuit  and  district  courts.  It  is  needless  to  comment  with 
any  particularity  on  the  instructions,  as  they  are  somewhat 
confused  and  incongruous,  and  some  of  them  were  wholly  un- 
supported by  any  evidence  in  the  cause. 

But  the  record  shows  that  there  is  a  single  point  of  law  in- 
volved, the  determination  of  which  must  decide  the  whole 
case.  The  plaintiff's  horse  was  stolen  in  1862,  and  was  pur- 
chased at  a  quartermaster's  sale  at  Springfield,  in  January^ 
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1863.  There  was  no  evidence  to  show  how  the  horse  came 
into  the  possession  of  the  quartermaster, — whether  he  was 
captured  from  the  enemies  of  the  government, — nor  that  it 
was  ever  condemned  and  confiscated.  It  was  not  branded, 
nor  were  there  any  indicia  to  show  that  the  government  as- 
serted any  title  to  it. 

Upon  proof  of  bare  possession  and  sale  by  the  officer,  the 
court  held  that  a  perfect  title  passed  to  the  purchaser,  and 
that  the  plaintiff  was  divested  of  his  rights  without  any  fiEiult 
on  his  part. 

It  was  a  maxim  of  the  civil  law,  and  has  been  generally 
admitted  by  the  writers  on  common  law,  that  nemo  plus  juris 
in  alium  transferre  potest^  quam  ipse  habet;  and  this  is  plainly 
common  sense  and  justice. 

It  is  said  by  the  author  of  a  treatise  on  sales  that  the  gen- 
eral rule  is,  that  the  subject  of  sale  must  belong  to  the  ven- 
dor, and  that  he  can  sell  no  more  than  the  interest  which  he 
legally  possesses.  If,  therefore,  he  sell  an  article  not  belong- 
ing to  him,  whether  it  was  obtained  by  theft  or  finding,  or  by 
any  other  means,  without  consent  of  the  owner,  the  person 
whose  property  it  is  may  claim  restitution  thereof  from  the 
hands  of  the  vendee,  although  it  be  sold  and  purchased  bona 
fide,  and  for  a  valuable  consideration;  for,  unless  the  prop- 
erty were  divested  from  the  original  owner  by  a  legal  and 
valid  sale  or  transfer,  it  would  still  remain  his  property,  in 
whatever  innocent  hands  it  might  subsequently  come:  Story 
on  Sales,  by  Perkins,  sec.  188.  This  doctrine  is  maintained 
by  a  great  array  of  authorities:  See  Peer  v.  HumphreySy  2  Ad. 
&  E.  495;  White  v.  Spettigue,  13  Mees.  &  W.  603;  Cooper  v. 
WiOomatty  1  Com.  B.  672;  Lee  v.  Boyes,  18  Id.  599;  WiUiams 
V.  Jferfe,  11  Wend.  80  [25  Am.  Dec.  604];  Root  v.  French,  13 
Id.  570  [28  Am.  Dec.  428];  Mowrey  v.  Wahh,  8  Cow.  238; 
Tovme  v.  CollinSj  14  Mass.  500;  Ruffington  v.  Gerriih,  15  Id. 
156;  Wheelwright  v.  Depeyster,  1  Johns.  471  [3  Am.  Dec.  345]; 
Trott  V.  Warren,  1 1  Me.  227. 

In  Ventress  v.  Smith,  10  Pet.  175,  Thompson,  J.,  said:  '*  It  is 
a  general  rule  of  law  that  a  sale  by  a  person  who  has  no  right 
to  sell  is  not  valid  against  the  rightful  owner.'' 

In  England  it  was  formerly  held  that  a  valid  title  was  ob- 
tained to  personal  property  by  a  purchase  in  open  market,  or 
market  overt,  although  no  property  had  been  previously  pos- 
sessed by  the  vendor.  But  the  rule^of  law  in  relation  ta 
market  overt  was  never  adopted  in  the  United  States. 
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There  is  an  exception  to  the  foregoing  doctrine  in  the  case 
of  a  negotiable  instrument  which  passes  by  transfer  and  de- 
livery. And  the  title  to  it  will  vest  in  any  person  taking  it 
bona  fidcy  for  a  valuable  consideration,  whatever  defects  may 
have  existed  in  the  title  of  the  person  transferring  it  to  him. 

The  only  claim  through  which  defendant  derives  title  is  the 
sale  of  the  quartermaster.  If  the  government  had  no  valid 
title,  the  defendant  has  none. 

The  title  to  property  lawfully  taken  in  war  may,  upon  gen- 
eral principles,  be  considered  as  immediately  divested  from 
the  original  owner,  and  transferred  to  the  captor:  Wheaton  on 
International  Law,  by  Dana,  sec.  359.  Vattel  gives  as  a  reason 
for  this,  "that,  whenever  we  have  an  opportunity,  we  seize  on 
the  enemy's  property  and  convert  it  to  our  own  use;  and  thus, 
besides  diminishing  the  enemy's  power,  we  augment  our  own, 
and  obtain  at  least  a  partial  indemnification  or  equivalent, 
cither  for  what  constitutes  the  subject  of  the  war,  or  for  the 
expenses  and  losses  incurred  in  its  prosecution.  In  a  word, 
wo  do  ourselves  justice":  Vattel,  b.  3,  c.  9,  sec.  161.  It  is  clear 
that  the  government  may  acquire  a  perfect  title  to  property  by 
capture  from  the  enemy  in  time  of  war.  And  any  person  using 
his  property,  or  permitting  it  to  be  used,  for  unlawful  purposes 
against  his  government,  might  render  it  liable  to  condemna- 
tion and  forfeiture.  But  to  justify  a  transference  of  title  under 
this  high  prerogative  power,  the  facts  must  exist  authorizing 
its  exercise.  There  is  not  a  scintilla  of  evidence  showing,  or 
tending  to  show,  that  the  horse  in  controversy  was  ever  cap- 
tured by  the  national  forces,  that  it  was  ever  in  possession  of 
the  rebels,  the  enemies  of  the  country,  or  that  it  came  into 
the  hands  of  the  quartermaster  by  any  lawful  authority.  Nor 
is  it  shown  that  the  plaintiff  was  disloyal,  or  ever  aided  or 
assisted  the  enemy.  For  aught  that  appears,  it  may  have 
strayed  into  the  inclosure  where  the  other  horses  were  kept. 
No  law  that  pretends  to  maintain  the  rights  of  property  to  the 
citizen  would  sanction  a  divestiture  under  such  circumstances. 
There  was  some  conflict  in  the  testimony  in  regard  to  the  iden- 
tity of  the  horse,  which  it  is  not  my  province  to  discuss,  as  it 
is  a  matter  exclusively  for  the  consideration  of  the  jury,  and 
which  must  be  determined  by  them  when  the  case  is  retried. 

My  conclusion  is,  thdt  the  judgment  should  be  reversed  and 
the  cause  remanded. 

The  other  judges  concurred. 
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POBOHASIE  IK  €kX>D   FaETH  07  StOLXN  CkWIM  18  LlABLB  IN  TbOVOI  TO 

OWNKR,  if  he  has  sabaequenUy  sold  them:  Courti§  ▼.  Cane^  76  Am.  Dec.  174^ 

Gbnxbal  Rulb  is,  that  Pukohaheb  loa  Valub  ov  Pxbsonal  Pbopebtt 
Takes  No  Brttkr  Titlb  thaa  his  Tender:  Carmkhad  ▼.  Byck^  70  Am.  Dec 
226,  and  note  230;  Fcnoeett  ▼.  0«&oni,  83Id.  278;  Burtons.  Curyea,SQId.  350. 

PuKOHASKR  FROM  Fraubulxht  Vsnix>r,  whxh  Pbotbotsd:  NcwUh  ▼. 
Otborne,  72  Am.  Dec.  666;  Sharpr,  Jones,  81  Id. 369;  Bkmckardr.  Tyler,  86 
Id.  67. 

Oaftubb  OB  DESTEVonoir  ov  Pbivatb  Pbofbrtt  bt  Miutabt,  when 
justifiable:  Jonu  v.  CommomwtaUh,  89  Am.  Dec  606;  Fotimt  ▼.  XeioM,  89  Id. 
610,  and  note  612;  Prkt,  ▼.  PaytUer,  89  Id.  631;  To9i  ▼.  8knU»  94  Id.  194. 

Bbahd  "U.  S."  ov  Hobsbob  Mulb  as  Evidknobov  Tulbin  Gk>yEB«- 
MBBT:  Cfemna  ▼.  Thmmian,  89  Am.  Dec  628,  and  note 
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MncAXB  ov  Clbrk  nr  Dbscbibin o  Datb  ov  Judomkbtt  in  the  ezecntion,  a» 
of  the  thirteenth  instead  of  the  twelfth  day  of  September,  does  not  in- 
validate the  sale  and  annul  the  proceedings. 

Vabiancb  in  ExscunoN  in  Dbscbiftign  of  Rkoobd  is  not  Material,  where 
a  matter  of  fact  is  the  foundation  of  the  action,  and  matter  of  record  is 
only  the  inducement  thereto,  unless  the  variance  be  so  great  as  to 
amount  to  a  strong  probability  that  the  record  cannot  be  the  writing 
described. 

WHXRB  VaJUANCB  between  JUDGlfENT  AND  EXECUTION  IS  OWIHG  TO  MIS- 
PRISION OF  Clebk,  and  is  merely  formal,  the  variance  is  amendable,  and 
may  be  disregarded  by  the  court.  But  the  rule  is  otherwise  where  there 
is  a  total  non-compliance  with  the  statute 

Defendants  hat  Aobee  among  Themselves  at  Execution  Sale  to  Bid  an 
amount  sufficient  to  save  themselves  harmless  from  liability,  and  the 
sale  should  stand,  notwithstanding  it  may  have  inured  greatly  to  their 
benefit. 

To  Render  Sale  under  Execution  Fraudulent,  there  must  be  a  con- 
spiracy to  depress  the  bidding. 

It  is  Incumbent  on  Party  Alleoino  Fraud  to  Fbovb  It,  but  eveiy  circum- 
stance conducing  to  show  its  existence  is  admissible. 

Courts  are  Inclined,  vrom  Considerations  ov  Pouct,  to  Uphold  Ju- 
dicial Sales,  but  this  policy  will  not  go  so  far  as  to  sustain  them  wher» 
they  have  been  conducted  with  bad  faith  and  coUusion. 

False  Appeal  bt  Purchaser  at  Execution  Sale  to  Bbneyolbncb  ov 
Bidders,  by  giving  out  that  he  is  buying  for  the  benefit  of  the  debtor  or 
his  family,  is  a  drcumstanoe  which,  in  conjunction  with  slight  evidence, 
may  be  sufficient  to  justify  a  court  in  setting  aside  the  sale  as  fraudulent; 
and  so,  if  the  same  declarations  are  made  privately,  and  it  is  shown  that 
persons  who  would  otherwise  have  attended  for  tiie  puipose  of  purchas- 
ing are  kept  away  in  consequence  thereof. 

Dbclarations  ov  Bt-standers  at  Public  Sale  abb  Admissiblb  in  Bvi- 
DENOE,  as  forming  part  of  the  res  gesks  wfiich  show  how  the  purchasers^ 
professions  had  affected  the  bidding,  and  also  because  the  sliji^tetl  eir- 
munstanoes  are  admissible  in  questions  of  fraud. 
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Action  to  set  aside  an  execntion  sale  of  the  plaintifiTs  land, 
at  which  sale  the  defendants  were  the  purchasers.  The 
grounds  upon  which  it  was  sought  to  set  aside  the  sale  appear 
in  the  opinion. 

Strong  and  Chandler^  and  HaU  and  Oliver^  for  the  appellant. 

Varies  and  VorieSy  <Md  Bassett^  LawsoUj  and  Van  Waters^  for 
the  respondents. 

By  Courty  WAomsB,  J.  The  first  objection  which  will  be  no- 
ticed in  this  case  is  the  yariance  between  the  execution  and 
the  judgment,  and  which,  it  is  insisted  by  the  counsel  for  the 
appellant,  constitutes  a  fatal  defect.  The  execution  under 
which  the  sale  was  made  recited  that  it  was  in  pursuance  of  a 
judgment  rendered  in  the  Buchanan  court  of  common  pleas, 
on  the  thirteenth  day  of  September,  1860,  when  it  is  admitted 
that  there  was  no  judgment  of  that  date,  but  that  the  judg^ 
ment  on  which  the  execution  was  actually  issued  was  ren- 
dered on  the  twelfth  day  of  September,  1860.  The  difference 
was  obviously  a  clerical  mistake  or  misprision;  but  no  matter 
how  it  occurred,  the  question  is,  i^hether  it  can  be  disregarded, 
or  whether  it  must  be  held  to  destroy  the  authority  of  the 
sherijQf,  and  invalidate  the  sale.  The  statutes  of  this  state 
have  inserted  the  general  form  of  an  execution,  and  declared 
what  recitations  shall  be  contained  therein,  one  of  which  is, 
that  the  day  of  the  rendition  of  the  judgment  shall  be  given: 
Gen.  Stats.  1865,  c.  166,  sec.  2.  But  whether  these  recitations 
are  all  to  be  considered  as  matters  of  substance,  and  therefore 
strictly  indispensable,  or  whether  some  of  them  may  be  held 
as  merely  directory,  so  that  an  immaterial  variance  will  not 
vitiate  them,  and  may  be  disregarded,  is  a  question  of  some 
difficulty. 

A  question  somewhat  similar  arose  in  the  case  of  Tanner  v. 
Stine,  18  Mo.  580  [59  Am.  Dec.  820],  and  the  judge  who  deliv- 
ered the  opinion  of  the  court  examined  the  authorities  on  the 
subject  with  much  care  and  research.  That  was  a  case  where 
a  sherifT's  deed  was  drawn  in  controversy,  and  the  recitations 
in  the  deed  were,  that  the  land  was  exposed  to  sale  "  at  the 

court-house  door,  in  the  city  of  St  Louis,  during  the term 

of  the court  of ,  for  the  year  184-,"  and  the  deed  was 

decided  to  be  void.  In  that  case,  it  will  be  observed,  there 
was  not  simply  a  mistake  or  error,  but  there  was  a  total  non- 
eomplianoe  with  the  statute.    The  thirty-eighth  section  of  the 
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act  of  1835,  concerning  executionB,  enacted  that  when  real 
estff'e  should  be  taken  in  execution ,  it  should  be  the  duty  of 
tho  officer  to  expose  the  same  for  sale  at  the  court-house  door, 
on  some  day  during  the  term  of  the  circuit  court  for  the  county 
where  tho  same  was  situated,  having  previously  given  twenty 
days'  notice  of  the  time  and  place  of  sale.  The  forty-fifth  sec- 
tion of  the  same  act  made  it  the  duty  of  the  officer  who  should 
sell  any  real  estate  to  make  to  the  purchaser  a  deed,  to  be  paid 
for  by  tLe  purchaser,  reciting  the  names  of  the  parties  to  the 
execution,  the  date  when  issued,  date  of  the  judgment,  and 
other  f/vrticulars,  as  recited  in  the  execution;  also  a  descrip- 
tion of  the  property,  the  time,  place,  and  manner  of  sale, 
which  .'dcital  should  be  received  as  evidence  of  the  facts  therein 
staiod. 

The  court,  in  the  opinion  delivered,  after  noticing  the  fact 
that  the  Ohio  statute  requires  the  recitals  of  the  judgments 
and  executions,  and  various  matters  of  form  which  in  no  wise 
can  aflfect  the  sale  for  good  or  for  evil,  so  far  as  the  debtor  or 
purchaser  is  concerned,  remarks:  ''Our  statute  goes  further, 
and  not  only  requires  the  recital  of  the  authority  to  sell,  but 
also  of  the  performance  of  other  acts  which  were  necessary  to 
make  a  valid  sale.  It  requires  that  a  sheriflf's  sale  shall  be 
made  during  the  term  of  the  circuit  court.  This  was  for  an 
obviously  wise  purpose.  The  deed  must  recite  the  time,  place, 
and  manner  of  sale,  and  the  recital  of  these  facts  in  the  deed 
is  made  the  evidence  that  the  law  has  been  complied  with. 
It  was  contemplated  that  the  deed,  upon  the  face  of  it,  should 
show  that  the  sale  had  been  made  at  such  a  time  as  the  law 
supposes  would  produce  the  most  beneficial  result.  The  re- 
cital of  the  mere  day  of  sale  would  not  satisfy  the  law,  with- 
out showing  that  the  day  was  during  the  term  of  the  circuit 
court.  This  has  been  the  uniform  practice  in  this  state. 
Then,  without  undertaking  to  say  what  recitals  are  directory, 
and  what  essential,  we  may  safely  declare  that  the  recital  of 
the  enumerated  facts,  the  non-performance  of  which  would 
render  the  sale  void,  is  necessary."  It  will  be  perceived  that 
in  the  above  case  the  court  did  not  deem  itself  called  upon  to 
draw  the  line  of  distinction  between  what  might  properly  be 
called  directory,  and  essential  recitals.  The  record  did  not 
demand  it.  The  law  required  that  the  sale  should  be  made 
at  a  term  of  the  court,  and  while  the  court  was  in  session. 
This  was  done  from  motives  of  public  policy,  to  insure  an 
attendance  of  bidders,  and  for  the  joint  benefit  of  the  debtor 
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and  creditor.  A  sale  at  any  other  time  than  that  designated 
by  the  statute  would  undoubtedly  be  void. 

The  case  of  Cutter  v.  Wadsworthj  7  Conn.  6,  is  greatly  relied 
on  by  the  appellant.  In  that  case  an  execution  counted  on  a 
judgment  rendered  by  the  superior  court  on  the  fourth  Tues* 
day  of  February,  and  the  record  showed  a  judgment  rendered 
by  that  court  on  the  second  Tuesday  of  February;  and  it  ap- 
peared that  the  court  commenced  its  session  on  the  second 
Tuesday,  which  was  the  day  prescribed  by  the  law  for  the 
holding  of  the  court,  and  continued  in  session  without  inter- 
ruption until  after  the  fourth  Tuesday,  and  that  the  judgment 
was  in  fact  rendered  on  an  intermediate  day  between  the  sec- 
ond and  fourth  Tuesday:  it  was  held  that  the  execution  was 
▼oid,  and  that  the  officer  to  whom  it  was  committed  was  not 
bound  to  execute  it.  But  when  this  decision  was  made,  the 
old  rule  of  the  common  law  prevailed,  that  in  contemplation 
of  law  the  court  was  considered  as  being  held  on  the  day  of 
the  term  when  it  began,  and  that  all  judgments  and  proceed- 
ings dated  from  that  time.  Upon  this  view,  the  execution 
described  an  impossible  judgment,  for  there  was  no  term  of 
the  court  in  session  at  the  time  designated.  Our  statute  has 
changed  this  rule,  and  requires  the  judgment  to'be  described 
according  to  the  true  date  of  the  month  when  rendered. 

In  Smith  y.  Ewbanksj  9  Tenn.  20,  it  was  held  that  where 
matter  of  fact  is  the  foundation  of  the  action,  and  matter  of 
record  is  only  the  inducement  thereto,  a  slight  variance  in  the 
description  of  the  record  is  not  fatal.  In  Bank  of  Whitehall  v. 
Pettisy  13  Vt.  395  [37  Am.  Dec.  600],  an  officer  was  held  liable 
for  not  enforcing  an  execution  reciting  a  judgment  truly,  but 
by  mistake  of  the  clerk  dated  the  13th  of  June,  1809,  instead 
of  the  13th  of  June,  1839.  In  Idebig  v.  Rawson,  1  Scam.  272, 
and  in  HvU  v.  BlaisdeUf  1  Id.  332,  it  was  decided  that  where 
a  record  is  not  the  foundation  of  the  action,  a  variance  is  not 
material,  unless  so  great  as  to  amount  to  a  strong  probability 
that  it  cannot  be  the  writing  described.  Where  the  variance 
between  the  judgment  and  the  execution  is  owing  to  the  mis- 
prision of  the  clerk,  and  is  merely  formal,  the  variance  is 
amendable,  and  may  be  disregarded  by  the  court:  Doe  v.  Rue^ 
4  Blackf.  263  [29  Am.  Dec.  368];  Jackson  v.  Walkevy  4  Wend. 
463;  Brovm  v.  Belts,  13  Id.  30. 

In  the  case  at  bar,  there  is  no  doubt  but  that  every  requisite 
of  the  statute  was  performed  and  complied  with.  There  was 
a  valid  judgment  which  authorized  the  sale,  the  deed  contains 
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the  statutorj  recitalSi  and  the  slight  mistake  of  one  day  by 
the  clerk  in  describing  the  judgment  ought  not  to  be  pennit- 
ted  to  invalidate  the  sale  and  annul  the  proceedings.  The 
case  of  Tanner  y.  Stinej  18  Mo.  580  [59  Am.  Dec.  320],  I  re- 
gard as  good  authority,  and  the  doctrine  therein  laid  down  is 
not  in  the  least  impugned  by  the  ruling  adopted  here. 

It  is  further  contended  that  at  the  time  the  sale  was  made 
by  the  sheriff  the  execution  had  spent  its  force,  and  was 
functus  officio  J  and  that  it  afforded  neither  authority  nor  justi- 
fication for  the  acts  of  the  officer.    The  execution  under  which 
the  property  was  sold  was  issued  on  the  twenty«eighth  day 
of  May,  1864,  and  was  made  returnable  June  13,  1864,  at 
the  June  term.    By  order  of  the  plaintiff  no  sale  was  made 
at  the  June  term,  nor  at  the  next  succeeding  September  term, 
though  the  reason  why  does  not  appear.    But  at  the  Decem- 
ber term,  1864,  of  the  common  pleas  court,  the  property  was 
sold.    The  execution  was  issued  and  the  sale  was  made  while 
the  law  of  1863  was  in  force:  Sess.  Acts  1863,  p.  20.    The 
first  section  of  that  act  provided  that  all  executions  previously 
issued,  and  not  satisfied  in  whole  or  in  part,  and  all  liens 
which  had  accrued  in  virtue  of  such  executions,  should  be 
revived  and  be  in  full  force,  and  that  the  liens  should  exist 
according  to  the  priority  of  such  executions  until  the  same 
were  satisfied;  and  that,  in  all  cases  where  executions  had 
been  returned  not  satisfied  in  whole  or  in  part,  it  should  be 
the  duty  of  the  clerks  to  issue  new  ones  referring  to  the 
former  ones;  and  in  case  levies  had  been  made,  to  recite  such 
levies  in  the  renewed  executions,  and  authorize  and  command 
the  officer  to  levy  upon  additional  property  if  the  former  levy 
should  be  deemed  insufficient  to  satisfy  such  executions;  but 
in  case  of  sale  of  property  under  such  executions,  to  first 
exhaust  the  original  levy  before  selling  any  pr<^rty  embraced 
in  such  subsequent  levy.    The  second  section  of  the  act  de- 
clares ^'  that  executions  now  issued,  or  that  hereafter  may  be 
issued,  from  any  court  of  record,  and  levied  upon  real  estate, 
if  from  any  cause  the  real  estate  shall  not  be  sold  at  the  next 
term  of  the  court  from  which  said  execution  has  issued  or 
may  hereafter  be  issued,  said  execution  and  the  lien  of  said 
levy  shall  remain  and  continue  in  full  force  until  a  term  of 
court  is  held  in  the  county  where  said  property  can  or  may 
be  sold.'' 

No  new  levy  was  made  on  this  execution;  it  was  a  renewed 
execution  reciting  a  previous  levy,  in  conformity  with  the  pro- 
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visions  of  the  first  section.  The  second  section  retains  the 
lien  not  merely  to  a  term  of  the  court  when  the  property  can 
be  sold,  but  when  it  may  be  sold.  The  law  is  extraordinary, 
but  it  was  passed  to  meet  extraordmary  exigencies.  It  was 
adopted  at  a  time  when,  in  a  large  part  of  the  state^  court- 
houses were  closed  and  civil  process  suspended, — when  officers 
either  resigned  or  failed  wholly  to  perform  their  duties.  An- 
other consideration  was,  that  there  was  either  no  sale  for 
property  or  it  went  at  a  ruinous  sacrifice,  and  it  was  deemed 
advisable  to  preserve  the  liens  and  grant  some  indulgence  as 
to  sales.  Why  the  property  was  not  sold  at  the  September 
term  does  not  appear,  but  from  the  unsettled  state  of  the 
country  probably  good  reasons  existed  for  tbe  delay,  and  the 
very  terms  of  the  law  did  not  require  it  should  be  so  sold. 

The  petition  charges  that  at  the  sale  of  the  property  the 
defendants,  for  the  purpose  of  purchasing  the  same  at  less 
than  its  value,  and  for  the  purpose  of  defrauding  and  cheating 
plaintiff*,  agreed  with  each  other  that  they  would  not  bid 
against  each  other  at  said  sale,  and  they  would  purchase  the 
same  for  their  joint  benefit;  that  they  would  represent  to  pur- 
chasers at  said  sale  that  they  were  purchasing  for  the  benefit 
of  plaintiflF,  and  that  after  they  were  repaid  for  what  they  had 
expended,  and  indemnified  to  the  extent  of  their  obligations 
for  the  plaintifi*  as  his  surety,  out  of  the  proceeds  of  said 
property,  they  would  convey  the  balance  to  plaintiff,  and  that 
the  property  should  be  bid  off  in  the  name  of  defendants 
Severance  and  Stewart;  that  plaintiff  had  no  knowledge  or 
notice  of  the  agreement  before  the  sale,  and  that  at  the  time 
he  was  absent  from  the  state;  that  in  pursuance  of  said 
agreement  the  property  was  bid  off  to  said  defendants  at 
nominal  prices.  Three  of  defendants  are  plaintiff's  nephews. 
The  petition  further  charges  that  defendants  made  known  and 
stated  to  various  persons  and  bidders,  or  persons  who  desired 
to  bid  at  said  sale,  and  who  were  there  present  for  that  pur- 
pose, that  they  intended  to  bid  in  the  property  to  be  sold  for 
the  benefit  of  the  plaintiff,  and  that  they  would  make  it  bring 
the  amount  of  the  execution,  and  that  after  they  were  reim- 
bursed they  would  hold  the  balance  for  plaintiff's  benefit; 
that  in  consequence  of  said  representations,  persons  who  de- 
sired to  bid  for  said  property  at  said  sale  were  prevented  from 
-doing  so;  that  the  property  was  sold  for  $5,488.50,  when  it 
was  worth  $60,000;  and  that  the  sale  was  a  fraud  upon  his 
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rights; — and  prays  for  a  decree  setting  the  same  aside,  and 
for  an  account,  etc. 

Defendants,  in  their  answer,  denj  all  the  material  allega- 
tions in  the  bill;  deny  that  there  was  any  combination,  fraud, 
or  misrepresentation;  deny  that  the  property  was  worth  sixty 
thousand  dollars,  and  aver  that  it  was  heavily  encumbered, 
and  that  they  paid  for  it  its  reasonable  value. 

The  evidence  is  contradictory  in  regard  to  the  value  of  th0 
property  at  the  time  it  was  sold.  While  some  witnesses  testify 
that  it  was  purchased  at  a  very  great  sacrifice,  others  state  that 
in  the  depressed  condition  of  the  times  it  would  have  been 
difficult  to  get  persons  to  bid  more  for  it,  in  its  then  situation. 
I  think  there  was  no  such  inadequacy  shown  in  the  price  as 
would  by  itself  justify  the  presumption  of  fraud,  though  the 
weight  of  evidence  is  that  it  went  low;  and  if  the  plaintiff's 
proof  sustains  the  charge  of  any  unfairness  or  misrepresenta- 
tion on  the  part  of  the  purchasers,  that  circumstance  must  be 
taken  into  consideration.  The  defendants  Severance,  Carter^ 
and  O'Donohue  were  securities  for  the  plaintiff  on  an  appeal 
bond,  and  by  a  decision  of  the  court  adverse  to  him  their  lia- 
bility  was  fixed,  and  the  property  was  advertised  and  sold  to 
satisfy  the  debt  out  of  which  their  suretyship  grew. 

The  attorneys  having  the  judgment  in  charge  informed  de- 
fendants that  they  must  make  the  property  sell  for  enough  to 
satisfy  the  debt,  or  they  would  be  held  responsible.  They  then 
procured  a  complete  list  of  all  plaintiff's  property,  and  agreed 
upon  a  scale  of  prices  which  they  would  bid,  which  was  just 
sufficient  to  make  the  whole  property — a  large  number  of  lota 
— pay  off  and  discharge  the  debt.  And  although  the  evidence 
shows  that  there  were  a  few  stray  bids  against  them,  it  is  a 
little  remarkable  that  they  succeeded  in  getting  all  the  prop- 
erty. For  the  purpose  of  indemnity,  and  saving  themselves 
harmless  from  liability,  they  had  the  unquestioned  right  to 
agree  among  themselves  that  they  would  bid  an  amount  suffi- 
cient for  that  purpose;  and  if  they  were  guilty  of  no  improper 
conduct,  or  resorted  to  no  trick  or  artifice  calculated  to  depress 
the  price  or  deter  bidders,  the  sale  should  stand,  notwithstand- 
ing it  may  have  inured  greatly  to  their  benefit.  To  make  the 
transaction  fraudulent,  it  should  be  shown  that  there  was  a 
conspiracy  to  depress  the  bidding.  It  is  incumbent  on  the 
party  alleging  fraud  to  prove  it,  but  every  circumstance  con- 
ducing to  show  its  existence  is  admissible.  Courts,  from  con- 
siderations of  policy,  are  inclined  to  uphold  judicial  sales;  but 
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this  policy  will  not  go  bo  far  as  to  sustain  them  when  thej 
have  been  conducted  with  bad  faith  and  collusion.  In  Neal 
Y.  SUmey  20  Mo.  290,  the  sale  was  set  aside,  the  evidence  show- 
ing that  the  purchaser  obtained  the  land  below  its  real  value, 
and  that  persons  who  desired  to  buy  were  kept  away  from  the 
sale  by  contrivance  and  misrepresentations.  So  in  Stewart  v. 
JVebon,  25  Id.  809,  it  was  held  that  where  a  purchaser  at  a 
sheriff's  sale  practices  any  deceit  or  imposition,  or  is  guilty  of 
any  trick  or  device  the  object  of  which  is  to  get  the  property 
at  an  under-value,  the  sale  may  be  set  aside  in  favor  of  the 
defendant  in  the  execution.  In  a  very  recent  case  in  this  court 
it  was  declared  to  be  a  w'ell-settled  principle  of  equity  law  that 
where  a  purchaser  becomes  such  under  such  circumstances  or 
state  of  facts  as  would  make  it  a  fraud  to  permit  him  to  hold 
onto  his  bargain, — as  by  representing  that  he  is  buying  for 
the  benefit  of  the  embarrassed  debtor  in  the  execution,  or  tha« 
he  intended  to  reconvey  the  property,  and  thereby  obtains  it 
at  a  sacrifice,  —  the  court  will  relieve  against  such  fraud,  and 
the  person  who  has  gained  an  advantage  by  means  of  such 
fraudulent  act  will  be  converted  into  a  trustee  for  those  who 
have  been  injured  thereby:  McNew  v.  Booth,  42  Id.  189,  and 
authorities  cited.  There  is  no  direct  evidence  in  the  record 
that  persons  were  prevented  from  bidding  in  consequence  of 
the  representetions  of  the  defendants.  It  is  abundantly  shown, 
however,  that  the  defendants  used  the  same  uniform  declara- 
tions on  all  occasions,  and  to  everybody,  —  that  they  were 
buying  in  the  property  to  protect  themselves,  and  save  some- 
thing for  the  plaintiff  (their  relative),  Qovernor  Stewart. 

If  the  purchaser  at  an  execution  sale  falsely  appeal  to  the 
benevolence  of  the  bidders,  by  giving  out  that  he  is  buying  for 
the  benefit  of  the  debtor  or  his  family,  this  will  be  a  circum- 
stance which,  in  conjunction  with  slight  evidence,  may  be 
sufficient  to  justify  a  court  in  setting  aside  a  sale  as  fraudu- 
lent. The  same  effect  would  follow  where  the  declarations 
were  made  privately,  and  persons  who  would  otherwise  have 
attended  for  the  purpose  of  purchasing  are  kept  away  in  con- 
sequence thereof.  But  it  would  be  necessary  to  show  by  some 
evidence  that  this  result  followed. 

The  case  of  Haines  v.  O'Connor,  10  Watts,  313  [36  Am.  Dec. 
180],  is  cited  and  greatly  relied  on  by  the  defendants.  In  that 
case,  the  property  of  Haines  was  sold  at  .sheriff's  sale,  and 
bought  in  by  O'Connor,  who  declared  at  the  sale  that  he  was 
buying  it  for  Haines;  and  after  the  sale  he  frequently  stated 
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that  if  Haines  or  his  friends  would  pay  him  his  money,  in- 
terest, and  a  judgment  which  he  held  against  him,  he  would 
convey  the  land  to  the  use  of  Haines  and  his  family,  but  would 
not  let  a  stranger  have  it.  This  offer  was  repeatedly  made,  till 
finally,  after  a  lapse  of  seven  years,  and  after  property  had 
greatly  risen  in  value,  Haines  offered  to  treat  with  O'Connor 
on  the  subject,  and  was  informed  that  it  was  too  late.  It  was 
in  evidence  that  O'Connor  refused  one  thousand  dollars  for 
his  bargain  immediately  after  the  sale;  and  even  after  Haines 
had  left  the  premises  and  removed  out  of  the  state,  he  offered 
to  give  up  the  property  if  his  money  was  returned.  It  was 
therefore  said  on  this  branch  of  the  case  that  O'Connor  had 
waited  long  enough, — that  the  offer  came  too  late.  But  at 
the  same  time,  the  court  gave  the  following  charge  to  the 
jury:  *'  Have  you  any  proof  to  satisfy  you  that  any  fraud  or 
contrivance  was  used  by  O'Connor  to  get  this  property  below 
its  value?  Is  there  any  evidence  that  his  intention  was  gen- 
erally known  at  the  sale,  or  that  even  Wendt  would  have  bid 
a  dollar  more  than  was  bid  for  the  property?  Do  you  believe 
that  the  numerous  creditors  of  the  plaintiff  whose  claims  were 
not  covered  by  this  sale  refused  to  bid,  in  order  that  the  prop- 
erty might  be  struck  off  low  for  the  use  of  the  plaintiff  and 
his  family?  All  the  testimony  bearing  on  the  subject  is  that 
of  one  witness,  who  says  that  O'Connor  said  to  Wendt,  *  Do 
not  bid;  I  am  bidding  in  for  Peter.'  Was  this,  if  said  at  ail, 
said  for  the  purpose  of  an  artifice,  with  an  intent  to  get  the 
property  at  an  under-price,  and  then  refuse  to  let  the  plaintiff 
have  it?  Did  he  get  a  bargain  of  the  property  by  this  con- 
trivance?" 

The  above  questions,  put  to  the  jury  in  the  charge  of  Judge 
Grier,  are  pertinent,  and  express  the  law  with  precision  and 
accuracy.  One  of  the  strongest  points  in  the  case  was  that 
the  plaintiff  had  slept  on  his  rights  till  about  seven  years  be- 
fore he  offered  to  negotiate  for  a  redemption  and  reconveyance 
of  the  property,  and  fourteen  years  had  actually  intervened 
before  the  action  was  commenced  for  recovery.  In  the  mean 
time,  the  situation  of  the  parties  had  greatly  changed,  and  the 
land  had  vastly  enhanced  in  price.  But  even  then,  had  there 
been  any  proof  of  fraud  or  contrivance,  the  relief  would  have 
been  furnished  and  the  sale  set  aside.  No  such  laches  was 
exhibited  here.  The  property  of  Governor  Stewart  was  sold 
in  December,  1864,  and  his  petition  to  set  the  same  aside, 
and  for  relief,  was   filed  October   20,   1865.     At  the  sale 
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Carter  did  the  bidding.  In  the  coarse  of  the  triali  on  the 
examination  of  witnesseSy  John  Stewart  testified  as  follows: 
"I  was  present  at  the  sheriff's  sale  of  Govemor  Stewart's  prop- 
erty, in  December,  1864.  There  were  but  four  bidders;  Carter, 
O'DoDohue,  and  Allen  Vories  were  bidders.  I  know  there  were 
some  Irishmen  there  to  bid;  one  of  them  asked  Carter  why 
Crovernor  Stewart's  property  was  selling.  They  did  not  bid 
either  before  or  after  this  question  was  asked.  Carter  replied 
that  Severance,  O'Donohue,  and  myself  were  Governor  Stew- 
art's securities,  and  they  were  bidding  in  the  property  to  save 
themselves,  and  trying  to  save  something  for  the  Grovemor. 
After  Carter  made  this  statement,  the  man  who  asked  the 
question  turned  around  and  had  a  conversation  with  the  other 
men  who  were  with  him;  there  were  six  or  seven  others  with 
him." 

The  plaintiff  th^n  asked  the  witness  this  question:  ''What 
did  the  men  you  refer  to  say  after  Carter  had  said  that  he  and 
Severance  were  bidding  off  the  property  to  save  themselves  as 
Govemor  Stewart's  securities,  and  to  try  to  save  something  for 
the  Governor  ?"  The  question  was  objected  to  by  defendants, 
and  the  court  sustained  the  objection.  Plaintiff  then  asked 
this  further  question:  ''Did  the  men  you  refer  to  say,  at  the 
time  of  the  sale,  anything  about  their  wishing  to  bid  for  the 
property  ?  and  if  so,  what  did  they  say  7"  This  question  was 
also  objected  to  by  the  defendants,  and  the  objection  sustained 
by  the  court. 

I  am  of  the  opinion  that  the  questions  should  have  been 
answered,  and  that  the  evidence  was  admissible.  The  de- 
clarations of  the  by-standers  at  a  public  sale  are  proper  to  be 
received  in  evidence,  not  only  because  they  form  part  of  the 
res  gestsSy  which  show  how  the  purchaser's  professions  had 
affected  the  bidding,  but  also  because  the  slightest  circum- 
stances are  admissible  in  questions  of  fraud :  Walter  v.  Oemant^ 
13  Pa.  St.  517  [53  Am.  Dec.  491].  This  error  will  neces- 
sarily lead  to  a  reversal  and  remanding  of  the  cause. 

I  have  purposely  refrained  from  giving  any  positive  opinion 
upon  the  merits  of  the  case,  or  entering  into  any  minute  ex- 
amination of  the  testimony,  as  no  intelligent  opinion  can  be 
arrived  at  until  the  record  contains  the  whole  evidence.  I 
have  simply  contented  myself  with  laying  down  the  principles 
of  law  which  must  guide  and  govern  the  case  upon  a  new 
trial,  when  all  the  testimony  is  in. 
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The  judgment  will  be  reversed,  and  the  case  remanded  fiir 
fbrther  proceedings  in  conformity  with  this  opinion. 

The  other  jadges  concurred. 


MnBaCITAL   OF    JUDOMXHT   DT    SmOOIl^S  DbID  O   sot    FlZALx  PUU^ 

r.  Ciffee,  S3  Am.  Dea  367,  and  note  361. 
MmAXM  OF  Clxbx  nr  Ck>ifFOTDio  Amouht  dobs  not  Vitiaix  E] 


noH  Ck>BBSOTLT  DsBOBiBnco  JuDOMSMT:  Avery  ▼.  Bowman,  77  Am.  Dee.  721 

AOBBBiaENT    BKTWSSN    PARTIES    MOT  TO   Bn>    AGAnrST   EaCH    OtHBR   AT 

PuBLio  Sals  will  VrriATB  Sale:  Loifd  ▼.  Malone,  74  Am.  Dec.  179. 

Amsndmbmts  of  Ezscutiom,  AMD  IN  What  Matters  Allowed:  DvtAmi 
▼.  HeaUm,  81  Am.  Deo.  275,  and  note  281;  MtOormkk  ▼.  Wheder,  85  Id. 
388;  CinnfUh  ▼.  State  Bank,  86  Id.  793;  BkuJBi  ▼.  Bector,  88  Id.  780;  genenl 
role  18,  that  the  exeoation  most  pnnne  and  be  warranted  by  the  judgments 
Id.;  SproU  t.  Beid,  56  Id.  549. 

The  PBnrciPAL  case  is  cited  to  the  point  that  an  execution  which  ema- 
nates from  a  valid  and  enforceable  judgment,  and  yet  departs  from  it  in  osr- 
tain  particulars,  as  of  amount,  names  of  parties,  date  of  descriptiao,  etc., 
any  of  which  errors  can  be  corrected  by  amendment,  is  never  held  to  be  void, 
in  Bobbv,  Dillon,  20  Mo.  App.  311;  BobbY,  Graham,  15  Id.  298;  YTittiteT. 
WWdie,  53  Mo.  74;  Bray  ▼.  McClury,  55  Id.  140;  Kane  v.  MdOoutn,  55  Id. 
196;  DaxHe  v.  K&m,  76  Id.  314;  Ltuna  v.  Morrow,  89  Id.  179;  it  is  cited  to  the 
point  that  a  clerical  mistake  in  an  advertisement  of  sale  of  real  estate  by  the 
sheriff  is  insufficient  to  contradict  the  recitals  in  the  sheriff's  deed,  which 
are  by  statute  made  evidence  of  the  facts  stated,  in  MUdteU  v.  Nodaway  Co., 
80  Id.  264;  to  the  point  that  mere  clerical  errors  in  an  administrator's  deed, 
which  may  be  corrected  by  extrinsic  evidence,  will  bo  disregarded,  in  Moore 
V.  Wingate,  53  Id.  406;  and  to  the  point  that  judgment  creditors  may  agree 
among  themselves  that  one  of  their  number  diall  at  the  execution  sale  bid 
for  all,  and  for  an  amount  sufficient  to  indemnify  themselves,  and  that  such 
a  combination  will  not  vitiate  the  salo  unless  made  for  the  purpose  of  de- 
pressing the  bids^  in  Boyd  v.  Jones,  60  Id.  462.  It  is  distinguished  in  be- 
ing a  proceeding  in  the  nature  of  a  bill  in  equity,  in  ffolden  v.  Vattghan,  64 
Id.  590. 
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[48  Missouaz,  880.]    * 

It  should  be  Leit  to  Jury,  in  Agtiom  for  Damages  oe  Aoooumt  or 
Keougence,  unskillfulness,  or  criminal  intent,  to  say  whether,  notwith- 
standing the  imprudence  of  the  injured  person,  the  defendant  could  not^ 
in  the  exercise  of  reasonable  diligence,  have  prevented  the  injury. 

Dbobee  or  RE8FON8iBiurT  TO  Which  Carriers  of  Passekqers  are  Sue- 
JEOTED  is  not  ordinary  care  merely,  which  will  make  them  liable  only 
for  ordinary  neglect^  but  extraordinary  care,  which  renders  them  liable 
for  slight  neglect 

Deiiedant  is  Liable  in  AcnoN  for  Damaoeb  under  Statute  for  oaua- 
lag  the  death  of  the  plaintiff's  minor  child,  where  the  evidence  shows 
that  the  deceased  only  remotely  contributed  to  the  aocidenti  and  thai 
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tho  agenU  and  employees  of  the  defendant  were  the  direet  and  imme- 
diate caose,  and  might  have  prevented  it  by  the  exeroiae  of  prudence 
and  care. 

•    Action  of  damages  for  negligence.    The  opinion  states  the 
case. 

Morris  and  Peabody^  for  the  appellant. 

Ewing  and  Holliday,  for  the  respondent. 

By  Court,  Waoneb,  J.  This  action  was  brought  under  the 
second  sectior  of  chapter  147  of  the  Oeneral  Statutes,  and  dam- 
ages claimed  to  the  amount  of  five  thousand  dollars  by  the 
plaintiff,  as  the  only  surviving  parent  of  Annie  Morrissey,  who, 
it  is  alleged,  was  a  minor  and  unmarried,  and  was  drowned 
while  crossing  the  Mississippi  River  on  one  of  defendant's 
ferry-boats,  in  consequence  of  the  negligence,  unskillfulness, 
or  criminal  intent  of  defendant's  agents  and  employees  in 
managing  said  boat. 

On  the  trial  in  the  court  below,  under  certain  instructions, 
the  jury  found  a  verdict  for  the  defendant.  There  was  much 
evidence  given,  and  it  was  conflicting  in  its  character,  but  I 
shall  neither  detail  nor  comment  on  it,  as  it  belongs  exclu- 
sively to  the  jury  to  attach  to  it  whatever  weight  and  consid- 
eration they  may  deem  it  deserves. 

The  whole  defense  was  based  upon  the  ground  of  contribu- 
tory negligence, — that  the  deceased  through  her  imprudence 
and  want  of  care  produced  or  contributed  to  the  accident  in 
such  a  manner  as  ought  to  preclude  a  recovery.  That  there  is 
a  difference  in  the  adjudications  upon  this  subject,  and  ttiat 
some  courts  have  held  that  no  recovery  can  be  had  where  the 
injured  party  is  in  the  least  in  fault,  cannot  be  disputed.  But 
such  is  not  the  ruling  of  this  .court;  and  it  is  to  be  observed 
that  the  courts  which  have  heretofore  laid  down  the  above 
doctrine  are  rapidly  retracing  their  steps,  and  declaring  a  rule 
more  reasonable  and  in  consonance  with  justice. 

The  question  has  been  discussed  in  several  recent  cases  in 
this  court,  and  the  law  must  be  considered  as  established, — 
no  longer  in  doubt  or  open  to  question.  The  settled  principle 
now  is,  that  it  ought  to  be  left  to  the  jury  to  say  whether,  not- 
withstanding the  imprudence  of  the  injured  person,  the  defend- 
ant could  not,  in  the  exercise  of  reasonable  diligence,  have 
prevented  the  catastrophe. 

The  degree  of  responsibility  to  which  carriers  of  passengers 
are  subjected  is  not  ordinary  care  merely,  which  will  make 
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then  Iflibte  only  for  ordinaTy  neglect^  but  extraordinary  care, 
wfaich  renders  them  Uable  for  slight  neglect. 

In  a  recent  case  in  this  court,  in  discussing  the  liability  of 
paeseager  carriers,  we  declared  the  rule  to  be  ^  that  the  carrier* 
shall  be  guilty  of  some  negligence  which  mediately  or  imme- 
diately produced  or  enhanced  the  injury,  and  that  passengers 
should  not  have  been  guilty  of  any  carelessness  and  impru- 
dence which  directly  contributed  to  the  injury,  since  no  one 
can  recorer  fbr  an  injury  of  which  his  own  negligence  was,  in 
whole  or  in  part,  the  proximate  cause;  and  that,  although  the 
^intiff's  misconduct  may  have  contributed  remotely  to  the 
injury,  if  the  defendant's  misconduct  was  the  immediate  cause 
of  it,  and  with  the  exercise  of  prudence  he  might  have  pie- 
vented  it,  he  is  not  excused":  Huelsenkamp  v.  Citizent^  Ry 
Co^  37  Mo.  637  [90  Am.  Dec.  399];  Kennedy  v.  N.  M.  R  R. 
C(s  36  Id.  351;  Boland  v.  Misfouri  R.  R.  Co.,  36  Id.  484; 
Meyer  v.  Pacific  R,  R.  Co.,  40  Id.  153;  Liddy  v.  St.  Louis  R.  R 
Co.,  40  Id.  506. 

The  concluding  paragraph  of  defendant's  second  instruction 
is  objectionable.  It  tells  the  jury  that  unless  they  believe  that 
the  accident  and  death  resulted  without  any  negligence  or  want 
of  care  on  the  part  of  Annie,  which  produced  or  contributed  to 
produce  such  accident  and  death,  then  they  should  find  for 
defendant. 

This  was  in  direct  conflict  with  the  law  as  above  declared. 
It  destroyed  the  plaintiff's  right  of  action  for  the  least  fault 
upon  the  part  of  deceased,  and  exonerated  the  defendant, 
although  the  unskillfulness,  negligence,  and  criminal  intent  of 
its  agents  and  employees  may  have  directly  caused  the  injury. 
Such  is  not  the  law,  and  we  hope  it  never  will  be. 

The  plaintiff  asked  two  Uistructions,  which  were  refused. 
They  are  as  follows:  — 

'*  That  if  the  jury  find  from  the  evidence  that  the  employees 
of  defendant,  or  either  of  them,  were  guility  of  negligence  in 
not  keepLog  the  entrance  to  defendant's  boat  properly  guarded 
or  protected,  or  in  not  keeping  sufficient  lights  on  said  boat  or 
on  the  wharf-boat,  by  reason  of  which  deceased  came  to  her 
death,  and  that  deceased  was  not  guilty  of  any  want  of  ordi- 
nary care  and  prudence  which  directly  contributed  to  the  in- 
jury, then  the  defendant  is  liable  in  this  suit. 

"  That  although  the  deceased  may  have  been  guilty  of  mis- 
oonduct,  or  failed  to  exercise  ordinary  care  and  prudence  while 
{HHiaenger  on  defendant's  boat,  which  may  have  contributed 
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remotely  to  the  death  of  deceased,  yet  if  the  employees,  or 
either  of  them,  of  defendant,  were  guilty  of  negligence  which 
was  the  immediate  cause  of  the  death,  and  with  the  exercise 
of  prudence  hy  said  employees,  or  either  of  them,  said  injury 
and  death  might  have  been  prevented,  the  defendant  is  liable 
in  this  suit." 

The  instructions  asserted  correct  propositions  of  law,  and 
should  have  been  given.  They  tell  the  jury  that  if  the  deceased 
only  remotely  contributed  to  the  accident,  and  if  the  agents 
and  employees  of  the  defendant  were  the  direct  and  immedi* 
ate  cause,  and  might  have  prevented  it  by  the  exercise  of  pro* 
dence  and  care,  the  defendant  is  liable.  Nothing  can  be  clearer. 

There  was  some  question  made  about  the  action  of  the  court 
in  admitting  and  rejecting  testimony,  bui  I  have  seen  nothing 
objectionable  in  the  ruling  of  the  court  in  that  regard,  except 
in  portions  of  the  deposition  of  Barron. 

And  although  his  statements  were  so  absurd,  and  so  flatly 
contradictory  to  the  whole  mass  of  the  testimony  given  on  each 
side,  that  I  have  no  idea  that  either  the  jury  or  anybody  else 
believed  them,  still  they  were  incompetent,  and  should  have 
been  excluded. 

With  the  concurrence  of  the  other  judges,  the  judgment  wiU 
be  reversed,  and  the  cause  remanded. 


COKFLICnMO    EtIDKNOS    as    to    NeOUOBNOB    should    3M    SUBMrriED   TO 

JuRT:  Shnmona  v.  Steamboat  Co.,  03  Am.  Dec.  99,  and  cases  collected  in  note 
106;  see  BaUmon  etc  R.  R,  Co,  v.  Brehdg,  90  Id.  49,  and  note  54. 

DlORSB    OF    DiLIQEKCS    AMD    CaBS  REQUIRED    OF    COMMON    CaB&IEB  OF 

Passenobbs:  JokttKm  ▼.  Winona  etc  R,  R,  Co.,  88  Am.  Dec.  83,  and  note; 
Clark  V.  Railroad  Co.,  93  Id.  495;  Sfmmona  v.  Steamboat  Co.,  93  Id.  99,  and 
note  105. 

When  Contributort  Nbgugbiicb  Prevents  Reooveby:  IncHanapolia  efe. 
R.  R.  Co.  V.  Ruther/ord,  93  Am.  Dec.  336,  and  cases  odUected  in  note  34a 

Prozimaxe  and  not  Remote  Cause  of  Injury  is  Regarded:  Lackawamn 
etc  R.  R.  Co.  V.  CkenewUh,  91  Am.  Deb.  168,  and  note  176. 

The  fbincipal  case  is  cited  and  approved  to  the  third  point  stated  in 
the  eyllabus,  in  the  following  cases:  Brown  v.  HanmbaX  etc  R.  R.  Co.,  60  Mo. 
467;  Walah  v.  Miasieaippi  Tra/up.  Co.,  52  Id.  439;  Kctrk  v.  RaUroad  Co.,  65 
Id.  483,  485;  Schaaba  ▼.  Woodbum  etc  Wheel  Co.,  56  Id.  176;  Meyers  ▼. 
RaUroad  Co.,  59  Id.  231;  Ooldemith  v.  Railroad  Co.,  12  Mo.  App.  483;  and 
is  distinguished  in  Matthewe  v.  St.  Louie  Qrain  Elevator  Co.,  59  Mo.  478,  the 
coort  observing  that  the  instmotion  to  the  jury  was  nndoabtedly  proper  in 
the 
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Wolf  v.  American  Express  Company. 

[«  MlMOUn,  42L] 

Oomiinr  Cambxer  n  Liablb  as  IiniiTRiK  where  no  netrictioa  ie  etipQlated 
f or,  and  is  niponiible  in  thai  high  degree  of  diligenoe  eonmwnRiniBto 
with  the  dntiee  he  a«ames;  and  hia  liabilitiea  will  estond  to  agenciea 
which  the  viblenoe  of  nature  caneea  in  oooaeqaenoe  of  his  negligenoe  or 
defectiTe  means. 

Aor  OF  God  Which  Excuses  Cabbikb  must  not  only  be  the  proximate 
oanee  of  the  loss,  but  the  sole  caose.  If  the  loss  is  caused  by  the  act  of 
Qody  and  the  negligence  of  the  carrier  mingles  with  it  as  an  actire  and 
co-opeFatiTe  caose,  he  is  still  responsible. 

BirsDBf  OF  PkooF  IS  UPON  Carrixb,  after  proof  of  damage  to  goods^  to 
show  that  the  damage  was  occasioned  by  one  of  the  canses  exempting 
him  from  liability;  and  then  it  is  still  competent  for  the  owner  to  show 
that  the  injury  might  have  been  avoided  by  the  exercise  of  reasooaUe 
skill  and  attention. 

Common  Cabrixr  must  XJsm  that  Dborxb  of  Aitbrtioii  and  care  which 
the  occasion  and  subject  committed  to  his  trust  demand. 

CCRMMOR  CaSRIKR  IS  LlABLS  FOK  LosS  OF  GOODB  CAUSED  ST  FrEBDNO,  it 

appearing  that  the  cold  weather  was  not  the  sole  nor  wholly  the  proxi- 
mate cause  of  the  injury,  and  that  the  loss  would  not  have  occurred  had 
not  the  negligence  and  inattention  of  the  carrier  co-operated  with  the 
cold. 

Action  against  carrier  for  the  recovery  of  damages  for  Iom 
of  goods.    The  opinion  states  the  case. 

Knox  and  Smith,  for  the  appellant. 

Jeclo  and  HospeSy  and  Clover j  for  the  respondent. 

By  Court,  Wagner,  J.  This  was  an  action  commenced  by 
the  plaintiff  to  recover  damages  sustained  by  reason  of  the 
freezing  of  his  wine  while  in  tha  charge  and  custody  of  the  de- 
fendant. The  facts  are  shortly  these:  The  plaintiff  delivered 
at  New  York,  to  defendant,  a  common  carrier,  a  quantity  of 
wine  in  casks  and  cases,  to  be  transported  and  delivered  to 
him  at  St.  Louis.  The  wine  arrived  at  East  St.  Louis  on  Sat- 
urday, the  thirty-first  day  of  December,  1863.  At  the  time  of 
its  arrival,  the  weather  was  severely  cold,  and  on  account  of 
the  ice  floating  in  the  river,  it  could  not  be  ferried  across  and 
delivered  to  the  plaintiff.  Defendant  had  it  taken  fix>m  the 
cars  and  stored  on  a  platform,  where  it  was  exposed  to  all  the 
severity  and  inclemency  of  the  weather  from  Saturday  evening 
till  the  next  Monday  or  Tuesday;  and  while  it  was  lying  in 
this  situation,  it  was  badly  frozen,  and  greatly  damaged  in 
value.  It  is  in  evidence  that  wine  properly  stored  or  protected 
was  not  ftoien  or  injured  during  the  cold  weather  at  that  time. 
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The  only  ground  requiring  any  attention,  relied  on  to  ex- 
onerate the  defendant,  is  that  tiie  cold  weather  which  caused 
the  freezing  was  the  act  of  God,  and  therefore  no  liability  re- 
sulted. 

The  liabilitv  of  a  common  carrier  has  been  often  discussed 
and  clearly  defined.  He  is  held  to  a  very  stringent  responsi- 
bility. He  is  not  only  responsible  for  any  loss  or  injury  to 
the  goods  he  carries  which  is  caused  by  his  negligence,  but  the 
law  raises  an  absolute  and  conclusive  presumption  of  negli- 
gence whenever  the  loss  occurs  from  any  other  cause  than 
**  the  act  of  Grod  or  the  public  enemy."  Where  no  restriction 
is  stipulated  for,  he  is  held  liable  as  an  insurer,  and  is  re- 
sponsible in  that  high  degree  of  diligence  commensurate  with 
the  duties  he  assumes.  And  his  liabilities  will  extend  to 
agencies  which  the  violence  of  nature  causes  in  consequence  of 
his  negligence  or  defective  means:  Levering  v.  Union  Trans- 
portatian  and  Insurance  Company,  42  Mo.  88  [ante,  p.  320]. 
Professor  Parsons,  in  his  work  on  contracts,  says:  "  We  take 
the  true  definition  of  the  'act  of  God'  to  be  a  cause  which 
operates  without  any  aid  or  interference  from  man.  For  if 
the  cause  of  loss  was  wholly  human,  or  became  destructive  by 
human  agency  and  co-operation,  then  the  loss  is  to  be  ascribed 
to  man,  and  not  to  God,  and  to  the  carrier's  negligence;  be- 
cause it  would  be  dangerous  to  the  community  to  permit  him 
to  make  a  defense  which  might  so  frequently  be  false  and 
fraudulent":  2  Parsons  on  Contracts,  5th  ed.,  159. 

The  act  of  God  which  excuses  the  carrier  must  not  only  be 
the  proximate  cause  of  the  loss,  but  the  better  opinion  is  that 
it  must  be  the  sole  cause.  And  where  the  loss  is  caused  by 
the  act  of  God,  if  the  negligence  of  the  carrier  mingles  with 
it  as  an  active  and  co-operative  cause,  he  is  still  responsible: 
Amies  v.  Stevens^  1  Strange,  128;  WiUiams  v.  Bransonj  1  Murph. 
417  [4  Am.  Dec.  562];  WiUiams  v.  Orant,  1  Conn.  487  [7  Am. 
Dec.  235];  Campbell  v.  Morse j  Harp.  468;  Clark  Y.BamweU,  12 
How.  272;  New  Brunswick  £.  Co.  v.  TierSy  24  N.  J.  L.  697  [64 
Am.  Dec.  394]. 

After  the  damages  to  the  goods  have  been  established,  the 
burden  lies  upon  the  carrier  to  show  that  they  were  occasioned 
by  the  act  or  peril  which  the  law  recognizes  as  constituting  an 
exemption,  and  then  it  is  still  competent  for  the  owner  to 
show  that  the  injury  might  have  been  avoided  by  the  exercise 
of  reasonable  skill  and  attention  on  the  part  of  the  persons  em- 
ployed in  the  conveyance  of  the  goods.    For  then  it  is  not  to 
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be  deemed  to  be,  in  the  sense  of  the  law,  such  a  loss  as  will 
exempt  the  carrier  from  liability,  but  rather  as  a  loss  occa- 
sioned by  his  negligence  and  inattention  to  duty.  Therefore, 
although  the  loss  occurs  by  the  act  of  Qod  or  the  pubhc 
enemies,  yet  if  it  might  have  been  avoided  by  skill  and  dili- 
gence at  the  time,  the  carrier  is  liable.  It  is  true  that  storms, 
thunder,  lightning,  and  extreme  cold  are  all  acts  of  God,  but 
when  these  occur,  and  they  directly  act  upon  the  goods  in 
course  of  conveyance,  it  will  be  no  justification  to  the  carrier 
if  loss  or  injury  happen  through  his  carelessness,  neglect,  or 
failure  to  exert  reasonable  diligence  for  their  safety  and  pres- 
ervation. The  cold  weather  was  not  the  sole  nor  entirely  the 
proximate  cause  of  the  injury  which  happened  to  the  wine  by 
means  of  freezing.  Had  not  the  negligence  and  inattention  of 
the  defendant  co-operated  with  the  cold,  the  loss  would  not 
have  taken  place,  nor  the  damage  occurred.  The  carrier  must 
not  only  exercise  diligence,  but  he  must  use  that  degree  of  at- 
tention and  care  which  the  occasion  and  subject  committed  to 
his  trust  demand.  What  would  be  sufficient  care  in  case  of 
ponderous  articles,  not  liable  to  be  deteriorated  by  exposure, 
might  be  the  most  palpable  neglect  in  case  of  costly  and 
perishable  goods.  His  acts  and  exertions  must  be  commen- 
surate with  his  duties.  If,  in  consequence  of  his  negligence  or 
defective  means,  a  loss  occurs,  springing  out  of  the  agencies 
which  the  violence  of  nature  causes,  he  will  not  be  excused. 

I  see  nothing  objectionable  in  the  action  of  the  court  in  giv- 
ing or  refusing  instructions.  The  question  of  negligence  was 
&irly  submitted  to  the  jury,  and  they  having  found  for  the 
plaintiff,  the  judgment  will  be  affirmed. 

The  other  judges  concurred. 


Katubb  of  Common  Gabrier's  Comtract:  Buddcmd  t.  Adam§  Sb^n» 
Co,,  03  Am.  Dec.  68. 

At  Ck)MM0K  Law,  Common  Cabrurs  arb  Rioabbed  as  Insurxbs  or 
Goods  delivered  to  tfaem  for  carriage,  except  when  their  loss  ia  oecMJopod 
by  the  act  of  <}od  or  the  pablio  enemy:  FUlebrovm  v.  Orcmd  Tnmk  E,  R.  Co,, 
92  Am.  Dec  606,  and  note  610;  Saulhem  BxprtM  Co,  v.  Pwreell^  92  Id.  53, 
and  note  56;  KloMber  ▼.  American  Ehspresa  Co,,  91  Id.  452,  and  note  455;  in 
case  of  the  loss  of  the  goods,  the  presnmption  is  against  the  carrier:  Southern 
&pr€B$  Co,  ▼.  Newfty,  91  Id.  783;   Agnew  ▼.  Steamer  Conira  Oo&ta^  87  Id.  87. 

Act  09  Goo  Which  will  Exousb  Carrier:  JIfichaels  ▼.  Radraad  Co,^  8ft 
Am.  Deo.  415;  MerriU  v.  BarU^  86  Id.  292,  and  oases  oollected  in  note  296. 

Thb  prdioipal  0A8B  IB  oiTRD  to  the  point  that  a  oonunon  oanier  by  a 
special  contract  can  limit  his  common-law  liability,  bat  cannot  exempt  him* 
self  from  the  consequences  of  his  negligence,  in  Read  ▼.  St,  Louie  etc.  R,  R, 
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Oxt  60  Ma  206;  Snider  ▼.  Adanu  BgaprtsB  Co.,  63  Id.  883;  Iham  ▼.  HamnMM 
ifc.  R*  R,  Oo,,  68  Id.  276;  and  is  died  to  the  point  that  in  an  aotion  against 
m  oomnon  carrier  for  the  Ion  of  goods,  if  the  plaintiff  shows  a  deliTery  of 
tiio  goods  and  their  subsequent  loss,  he  makes  oat  a  prima/aeSe  case,  and  the 
eiwv  IS  then  on  the  carrier  to  show  the  facts  exempting  it  from  liability,  in 
RBodY.  Si.  Loma etc.  R.  R.  Co.,  60  Mo.  206;  JTeleAtim  v.  American  etc  Mk^ 
prett  Cb.,  02  Id.  396;  Sfbert  t.  AUen,  61  Id.  487;  and  see,  as  to  this  point, 
JSTstf  V.  8L  LomeetcR.  R,  Co,,  16 Ma  App.  370;  Davie  v.  Wabojihete.  R.  R. 
Co.,  89  Ma  361,  302,  citing  the  principal  case.  It  is  likewise  cited  to  the 
point  that  a  carrier  mnst  eiennse  a  diligence  proportioned  to  the  occasion, 
in  Dmie  v.  Wabaeh  eks.R.R.  Co.,  13  Ma  App.  400;  6^/e§p^  ▼.  Railroad  Co., 
6  Id.  609. 

LiABXLiTr  lOft  Lobs  Oocasionxd  Pabtlt  bt  Aot  of  Gob  and  Pabtlt 
BT  OmxB  MxAMS.  — It  is  familiar  common-law  doctrine  that  common  car- 
riers while  engaged  in  the  transportation  of  goods  for  hire  are  not  responsible 
for  injuries  to  them  caused  by  an  act  of  €k>d  or  the  public  enemy.  But 
wtUi  tiie  exception  of  injuries  thus  caused,  they  are  liable  for  all  damage  to 
goods  intrusted  to  them  while  under  their  care  and  control,  although  there 
nay  be  no  actual  negUgenoe  on  their  part:  See  Weieh  ▼.  PUttiburgh  etc  R,  R. 
Oo^  10  Ohio  St.  60;  S.  0.,  70  Am.  Bea  490;  BemieU  y.  Byram,  88  Miss.  17; 
&  C,  70  Am.  Dea  90;  PowOl  ▼.  Peim.  R.  R.  Co.,  32  Pa.  St.  414;  S.  0.,  70 
Am.  Dea  064;  Arnold  ▼.  Jonee,  26  Tex.  330;  S.  C,  82  Am.  Dea  617;  Dawk 
▼.  Wabaeh  etc  R.  R,  Co.,  89  Ma  340. 

What  is  or  is  not  an  **  act  of  God  "  that  will  excuse  a  common  carrier  for 
a  loss  happening  in  consequence  of  it,  is  aaid  to  be  generally  a  question  of 
law:  Tranafmiatikm  Co.  v.  Ticre,  24  K.  J.  L.  697;  a  G.,  64  Am.  Dec.  394. 
And,  as  defined  by  Lord  Mansfield,  "  by  the  act  of  God  is  meant  a  natural 
necessity,  which  could  not  have  been  occasioned  by  the  intenrention  of  man, 
but  proceeds  from  physical  causes  alone,  — such  as  the  violence  of  the  winds 
or  sees,  lightning,  or  other  natural  accident ":  Forvxxrd  v.  PUtard,  1  Term 
Kep.  27.  This  definition  has  been  frequently  approved,  as  in  the  following 
easas:  Fergueeon  v.  Brent,  12  Md.  9;  S.  G.,  71  Am.  Dec.  082;  Reavee  v.  Water- 
man, 2  Speers,  197;  S.  G.,  42  Am.  Dec.  364;  Traneportatkm  Co.  v.  Tiere,  24 
K.  J.  L.  697;  S.  G.,  64  Am.  Dea  394.  And  the  authorities  generally  agree 
that  the  expression  "  act  of  God  "  excludes  the  idea  of  human  agency;  and 
if  it  appears  that  a  given  loss  has  happened  in  any  way  through  the  inter- 
vention of  man,  it  cannot  be  held  to  have  been  the  act  of  God,  but  must  be 
regaidsd  as  the  aot  of  man:  Id.;  Jlikhaeb  v.  N.  T.  Cent.  R.  R.  Co.,  30  N.  Y. 
064;  8.  0.,  86  Am.  Dec.  410;  Read  v.  Spaulding,  30  Id.  630;  S.  G.,  86  Am. 
Dea  4S&',  Friend  v.  Woode,  6  Gimtt.  189;  S.  G.,  02  Am.  Dea  119;  Klauber  v. 
Am.  3aep.  Co.,  21  Wis.  21;  &  G.,  91  Am.  Dec.  402;  Polaek  v.  Ptocfts,  30  GaL 
416;  S.  G.,  90  Am.  Dec.  110;  Centra!  Line  qf  Boats  v.  Lowe,  00  Ga.  009; 
LoideeUle  etc  R.  R.  Co.  v.  Hedger,  9  Bush,  640;  K^ffr  v.  Old  Colony  R.  R., 
117  Mass.  091.  And  the  weight  of  authority  sustains  the  doctrine  of  the 
principal  case,  that  where  the  loss  is  caused  by  the  act  of  God,  if  the  negli- 
gence of  the  carrier  mingles  with  it  as  an  active  and  co-operative  cause, 
the  carrier  is  still  responsible;  in  other  words,  that  where  the  n^ligence  of 
the  carrier  concurs  in  and  contributes  to  the  loss  or  injury,  the  carrier  is  not 
exempt  from  liability  on  the  ground  that  the  immediate  damage  is  occasioned 
by  the  act  of  God  or  inevitable  accident.  The  act  of  €k>d,  to  excuse  the 
carrier,  must  be  the  sole  cause  of  the  loss:  Read  v.  St.  Louie  etc  R.  R.  Co., 
60  Mo.  199;  PruiU  v.  Hanmbal  etc  R.  R.  Co.,  02  Id.  027.  citing  the  principal 
^ase;  Miehaele  v.  N.  T.  Cent.  R.  R.  Co.,  30  N.  Y.  064;  8.  G.,  86  Am.  Dea 
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415;  Head  v.  Spaulding,  90  Id.  630;  S.  O.,  86  Am.  Dec ^6;  LambY.  Tnuup. 
Co.,  46  K.  Y.  288;  Candia  ▼.  Orand  TrmJt  iTy,  54  Id.  506;  Baibokk  ▼.  Baa- 
road  Co.,  45  Id.  712;  Tramporiatkm  Co.  ▼.  Tiers,  24  N.  J.  h.  607;  &  a,  64 
Am.  Dec.  394.  So  the  carrier  ia  liable  if  he  negligently  ezpoeee  pwiperiy  to 
capture  by  a  public  enemy,  in  consequence  of  whidi  it  is  c^tored  and 
destroyed:  Caldwell  v.  Southern  Eocp.  Co.,  1  Flip.  85.  But  the  doctrine 
maintained  by  some  of  the  courts  is,  that  in  case  of  a  loss  of  which  the  prox- 
imate cause  is  the  act  of  God  or  the  public  enemy,  the  common  carrier  is 
excused,  although  his  own  negligence  or  laches  may  have  contributed  as  a 
remote  cause.  It  is  held  that  if  the  negligence  of  the  carrier  only  remotely 
or  indirectly  contributed  to  the  effect,  such  negligence  does  not  make  him 
liable:  MorHam  v.  DaieU,  20  Pa.  St.  171;  S.  C,  57  Am.  Dec.  695;  Mkh.  CenL 
R.  R.  V.  Burrows,  33  Mich.  15;  Demy  v.  N.  Y.  Cent.  R.  R.  Co.,  13  Gray, 
486;  S.  C.,  74  Am.  Dec.  645;  Oillespk  v.  St.  Louis  etc  R.  R,  Co.,  6  Ma  App. 
554;  and  this  rule  is  held  to  be  applicable,  whether  the  exemption  claimed 
by  the  carrier  arises  from  the  common  law,  or  is  secured  by  special  contract: 
Hoadley  v.  Nortltem  Transp.  Co.,  115  Mass.  304,  308.  Thus  it  is  held  that 
a  carrier  who  negligently  delays  to  forward  goods  delivered  to  him  for  trans- 
portation is  not  liable  for  injury  to  the  goods  by  a  peril  excepted  in  the  oon- 
tract  of  carriage,  occurring  without  his  fault  while  they  are  in  his  custody  at 
the  place  where  they  were  delivered  to  him,  although  they  would  not  have 
been  exposed  to  the  peril  but  for  such  delay:  Id.  304.  The  principle  main- 
tained is,  that  the  carrier's  liability  extends  only  to  natural  and  probable 
consequences,  and  not  to  such  as  are  remote  and  extraordinary:  Id.;  BaUen- 
fine  V.  Railroad  Co.,  40  Mo.  491;  S.  C,  93  Am.  Dec.  315;  Fronds  v.  SL  Lotas 
Tranter  Co.,  5  Mo.  App.  12;  and  see  Daniels  v.  Ballentine,  23  Ohio  St.  632; 
Caldwell  v.  Soutliem  Exp.  Co.,  1  Flip.  85. 

But  the  doctrine  of  the  principal  case,  and  the  other  decisions  in  accord 
therewith  above  cited,  is,  that  in  meeting  and  averting  injury  arising  from 
the  act  of  God,  the  carrier  must  not  only  exerciso  diligence,  but  he  must  use 
that  degree  of  attention  and  care  which  the  occasion  and  subject  committed 
to  his  trust  demand.  And  if  tried  by  this  test  there  is  negligence  mingling 
with  the  act  of  God  as  an  active  and  co-operating  cause,  the  carrier  is  still 
responsible.  In  accordance  with  this  view,  the  carrier  waa  held  responsible 
for  injury  to  goods  by  the  act  of  God,  where  the  goods  were  exposed  to  the 
injury  by  the  carrier's  unreasonable  delay  in  forwarding  them:  Read  v. 
Spaulding,  30  N.  T.  630;  S.  C,  86  Am.  Dec  426.  And  it  was  asserted  as  a 
general  rule  that  if  the  carrier  departs  from  his  line  of  duty,  and  while  thus 
in  fault,  and  in  oonsequenoe  of  that  fault,  the  goods  are  injured  by  an  act 
of  God,  which  would  not  otherwise  have  produced  the  injury,  the  carrier  ia 
liable:  Id.;  Michaels  v.  N.  T.  CenL  R.  R.  Co.,  30  N.  T.  564;  a  a,  86  Am. 
Dec  415.  And  it  is  held  that  a  carrier  by  water  is  not  excused  from  liability 
for  loss  by  the  act  of  God  operating  upon  an  unseaworthy  vessel,  when  audi 
«ct  would  have  proved  harmless  to  a  seaworthy  vessel:  Packard  v.  Taylor, 
36  Ark.  402;  S.  O.,  37  Am.  Rep.  37.  That  a  common  carrier  is  not  respon- 
sible for  delay  in  the  transportation  of  goods  caused  by  a  "strike"  among 
its  employees,  see  PiUsburgh  etc.  R.  R.  Co.  v.  ffaUoweU,  65  Ind.  188;  &  C, 
■32  Am.  Rep.  63;  Pittsburgh  etc  R,  R.  Co.  v.  fTosen,  84  DL  36;  S.  C,  25  Am. 
Rep.  422;  OeismerY.  Lahs Shore dc  R.  R.  Co.,  102 N.  Y.  563; '^S.  C,  55  Am. 
Rep.  837;  reversing  &  a,  84  Hun,  5a  But  see  Read  v.  RaUroad  Ox,  60 
Mo.  199,  207. 

Bmdem  pf  Protif.  — Whenever  goods  are  intrusted  to  acommon  eaiiiar  for 
timiiportatioii,  and  »  lose  ooonrs  from  other  oanses  than  the  aot  of  God  ot 
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the  public  enemy,  the  law  raiaea  a  presumption  against  the  carrier,  upon 
groands  of  public  policy:  See  Agnew  ▼.  Steamer  Contra  CosttJt^  27  Cal.  425; 
S.  C,  87  Am.  Doc  87;  Southern  Ex.  Co.  v.  Hewby,  36  Ga.  636;  S.  C,  01  Am. 
Doc.  783.  Hence,  when  the  loss  of  the  goods  is  established,  the  burden  of 
proof  devolves  upon  the  carrier  to  show  that  it  was  occasioned  by  some  act 
which  is  recognized  as  an  exception.  This  shown,  it  is  prima  /ode  an  exon- 
ratioK,  and  he  is  not  required  to  go  further  and  prove  affirmatively  that  he 
was  guilty  of  no  negligence.  The  proof  of  such  negligence,  if  asserted  to 
exist,  rests  on  the  other  party:  Beatl  v.  SL  Louis  etc.  B.  R,  Co.,  60  Mo.  199, 
206,  citing  the  principal  case;  and  in  support  of  this  rule,  see  Reeves  v.  RaU' 
road  Co.,  10  Wall.  189;  Denton  v.  Raih-oad  Co.,  52  Iowa,  161;  Magmn  v. 
Dintmore,  56  N.  Y.  173;  Lamb  v.  Camden  etc.  R.  R.  Co.,  46  Id.  271;  Mayo  v. 
Pretton^  131  Mass.  304;  BalUmore  etc.  R.  R.  Co.  v.  Brady,  32  Md.  333;  Colton 
V.  Cleveland  R.  R,  Co.,  67  Pa.  St.  21 1 ;  Wertliheimer  v.  Pennsylvania  R.  R.  Cb., 
17  Blatchf.  421.  It  is  further  held  that  in  an  action  against  a  common  car- 
rier on  his  common-law  liability  for  damages  to  goods  in  transit,  if  the  car- 
rier sets  up  a  special  contract  limiting  his  liability,  and  proves  that  the  loss 
occurred  by  reason  of  a  peril  excepted  in  such  contract,  the  burden  of  prov- 
ing tho  supervening  negligence  of  the  carrier  rests  upon  the  plaintiff:  HeU  ▼. 
Si.  Louis  etc  R.  R.  Co.,  16  Mo.  App.  363,  370,  citing  the  principal  case;  and 
see  French  v.  Buffalo  etc  R.  R.  Co.,  2  Abb.  Ct  App.  196;  S.  0.,  4  Eeyea, 
108;  Lamb  v.  Camden  etc  Tramp.  Co.,  46  K.  Y.  271;  Soger  v.  Railroad  Co., 
31  Me.  228;  Kallman  v.  United  States  Ek.  Co.,  3  Kan.  205.  On  the  other 
hand,  many  of  the  decisions  are  to  the  effect  that  the  burden  of  proof  resta 
upon  the  carrier  to  show,  not  only  that  such  damage  to  or  loss  of  the  gooda 
arose  from  a  cause  from  which  he  was  exempted  from  responsibility  by  the 
terms  of  hia  special  contract,  but  also  that  it  arose  from  no  negligence  or 
misfeaaanoe  of  himself  or  his  servants:  Ryan  v.  Railway  Co.,  65  Tex.  215; 
S.  C,  57  Am.  Rep.  589;  Broum  v.  Adams  Ex.  Co.,  15  W.  Va.  812;  and  see 
Orty  V.  MchUe  Trade  Co.,  55  Ala.  387;  SteeU  v.  Toumsend,  37  Id.  247;  S.  0., 
79  Am.  Dec.  49;  Adams  Ex.  Co.  v.  Stettaners,  61  111.  184;  S.  C,  14  Am.  Bep. 
57;  Oralyaan  v.  Dains,  4  Ohio  St.  262;  S.  C,  62  Am.  Dec.  285;  ErU  Railway 
Co.  ▼.  Lockwood,  28  Ohio  St.  358;  Shriver  v.  Railroad  Co.,  24  Minn.  506. 

In  the  recent  case  of  Davis  v.  Wabasft  etc  RaJUway  Co.,  89  Mo.  340,  re- 
versing 8.  C,  13  Mo.  App.  449,  the  rule  as  to  the  burden  of  proof  is  thus 
atated:  "  When  the  burden  ia  caat  upon  the  carrier  to  exempt  itaelf  from 
liability,  it  muat  make  a  case  in  which  no  negligence  of  ita  own  appeara.  In 
that  event  the  carrier  ia  excused,  unless  the  plaintiff  shows,  or  it  appeara 
from  the  facta  in  the  caae,  that  the  carrier's  negligence  caused  or  co-operated 
to  produce  the  loaa  complained  of.  If  it  appeara  from  the  plaintiff 'a  own  evi- 
dence that  the  act  of  Qod  canaed  the  injury  to  the  gooda,  the  carrier  ia  exon- 
erated from  liability,  unleaa  the  plaintiff  ahowa  that  the  carrier  waa  guilty  of 
aome  apecifio  nef^igenoe  which  actually oo-operated  to  produce  the  loaa";  cit- 
ing thft  priaeipal  oaae^  and  alao  Read  v.  8L  Louis  etc  R.  R.  Co.,  60  Ma  206w 
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Sali  o  OoMPueri  axd  Title  Passbb  wmor  Goods  abs  Dslivxrxd  and 

the  pnrchaaer  pat  in  fall  poeaession  and  oontrol  of  them;  and  the  transfer 
of  title  is  not  aospended  by  a  provision  that  payment  is  not  to  be  made 
ontU  after  a  resale. 
Whxbx  FBOFXRTr  18  Sold  and  I>elitxrxd  to  bs  Faid  tob  apon  a  resale, 
if  the  property  is  not  retained  in  a  reasoDable  time,  a  resale  will  be  pre- 
samed. 

Action  to  recover  back  money  paid  by  mistake.  The  opinion 
statee  the  case. 

Hunton^  Moss^  and  Shener^  for  the  appellants. 

Qeorge  P.  Docm^  for  the  respondent. 

By  Court,  Cubrieb,  J.  The  defendants  agreed  to  famish 
the  plaintiff's  intestate  with  tobacco  of  a  certain  grade  and  at 
a  fixed  price  per  pound,  for  resale  by  the  latter.  The  plain- 
tiff's testimony  tended  to  show  that  the  tobacco  was  to  be  paid 
for  "when  sold  "  by  the  purchaser.  The  defendants'  testimony 
tended  to  show  that  payment  was  to  be  made  "  at  the  end  of 
the  month  "  in  which  the  tobacco  was  delivered,  and  if  not 
resold  by  the  purchaser  at  that  time,  that  payment  might  be 
deferred  another  month.  Under  this  arrangement,  the  defend- 
ants delivered  to  the  plaintiff's  intestate  940  pounds  of  to- 
baccO)  at  the  agreed  price  of  one  dollar  per  pound.  Sales  of 
it  were  made  by  the  latter  amounting  to  $318,  when  his  store 
took  fire  and  was  consumed,  and  the  residue  of  the  tobacco 
was  thereby  destroyed.  At  a  subsequent  date  his  book-keeper 
paid  the  defendants  the  full  $940  in  settlement  of  the  account, 
not  being  aware,  as  the  plaintiff  claimed,  of  the  real  nature 
of  the  purchase.  This  suit  is  brought  to  recover  the  alleged 
over-pavment  of  $622,  being  the  difference  between  $940  and 
$818. 

On  the  trial,  the  court,  at  the  instance  of  the  plaintiff,  iu^ 
structed  the  jury  to  the  effect  that  the  ^'  transaction  between 
the  parties  did  not  constitute  a  sale,"  and  the  property  would 
remain  at  the  risk  of  the  defendants  in  case  they  should  find 
that  the  purchase-money  agreed  on  was  to  be  paid,  under  the 
contract  of  sale,  only  after  a  resale  by  the  purchaser. 

The  instruction  assumes  as  a  matter  of  law  that  the  sale 
was  not  consummated  so  as  to  pass  the  title  to  the  property, 
if  the  purchase-money  by  the  terms  of  the  contract  did  not  be- 
come due  until  after  the  resale  was  effected.    In  this  the  jury 
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were  misdirected,  and  an  incorrect  principle  was  announced 
for  their  guidance.  The  time  in  which  the  purchase-money 
was  to  be  paid — whether  in  so  many  days  or  months,  or  upon 
the  happening  of  some  contingent  event,  as  a  resale — did  not 
effect  the  character  of  the  transaction  as  a  sale.  The  provision 
in  relation  to  payment  did  not  suspend  the  transfer  of  title. 
The  sale  was  complete  and  the  title  passed  when  the  goods 
were  delivered  and  the  purchaser  put  in  full  possession  and 
ooQtrol  of  them. 

There  is  in  the  testimony  no  pretense  set  up  that  the  prop- 
erty was  taken  to  sell  on  commission^  or  that  it  was  in  any 
event  to  be  returned  to  the  vendors  and  the  sale  treated  as 
ineffectual. 

Where  property  is  sold  and  delivered  to  be  paid  for  upon  a 
resale,  it  is  apprehended  that  the  purchaser  must  either  re- 
turn the  money.or  the  property,  whatever  may  happen  in  the 
mean  while.  If  the  property  is  not  returned  in  a  reasonable 
time,  a  resale  will  be  presumed. 

In  McArihur  v.  Wildevy  3  Barb.  66,  the  defendant  gave  a  re- 
ceipt in  these  words:  "  Received  of  J.  W.  three  barrels  of  white- 
fish,  to  be  paid  for,  when  sold,  at  six  dollars  a  barrel";  and 
the  court  held  that  the  receipt  was  evidence  of  a  sale  at  the 
price  stated,  and  not  of  a  mere  bailment.  Gridley,  J.,  in  de- 
livering the  opinion  of  the  court,  says:  ^'The  transaction  was 
clearly  a  sale  of  the  fish  at  six  dollars  per  barrel."  A  resale 
was  presumed  after  the  lapse  of  three  and  a  half  years,  and 
the  suit  for  the  purchase-money  sustained.  But  the  lapse  of 
time  did  not  act  upon  the  character  of  the  original  transaction, 
converting  a  bailment  into  a  sale  and  transfer  of  title,  but 
upon  the  consideration  determining  its  maturity  firom  a  pre- 
sumed resale  within  a  reasonable  time. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded. 

The  other  judges  concurred. 


Salb  of  Chattsls,  WHKir  Tttls  Passib:  ykhobtm  v.  ToffioTf  72  Am. 
Deo.  726;  Dufitar  ▼.  lUmoleB,  92  Id.  311,  aiidiiiite317;  Jttclarv.  feOey,  76  Id. 
176;  Brown  ▼.  Pierot,  03  Id.  67,  and  note  60;  CUvdomi  ▼.  WWiaim9^  94  Id. 
274. 

Dbutkrt  zs  hot  Absolutslt  BssumAL,  M  between  parties,  to  a  com- 
plete sale  of  penooal  property:  KM  ▼.  LMkiff  69  Am.  Beo.  294^  and  nott 
802;  Corgcm  t.  Frtw^  69  Id.  266. 
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Jamison  v.  Fopiaka. 
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Apply  to  city  anthoritiM;  and  a  dead  by  them  need  not  recite  the  ordi- 
Baaoea  or  reaolntiona  under  which  they  aot»  nor  ahow  on  ita  lace  that  the 
oontingency  haa  happened  which  woold  anthorize  the  aale. 
Dbed  bt  Citt  Authorities — EnDKNOB. — By  a  reaolntton  of  the  city 
oooncil  the  mayor  waa  directed  to  execute  a  deed  to  the  legal  repre- 
aentatiTea  of  one  L.  He  made  the  deed  to  O.  without  atating  that  he 
waa  the  legal  representative  of  L.,  but  the  deed  redted  that  it  waa  made 
under  a  oompromiae  aale,  in  pursuance  of  the  readution  of  the  ci^  coub- 
eO,  naming  the  date  when  the  resolution  was  approved.  HeU  tliaA  the 
deed  contained  a  good  title  on  its  iMce,  and  must  be  oonaiderad  pHna 
/ode  evidence  of  title. 

AcnoN  of  ejectment.    The  opinion  states  the  case. 

Cline,  Jamison^  and  Day^  for  the  appellants. 
H,  A.  Chvevj  for  the  respondents. 

By  Court,  Waoner,  J.  This  was  an  action  of  ejectment  to 
recover  three  acres  of  land  situated  in  the  county  of  St.  -Louis, 
in  the  St.  Louis  commons,  and  being  the  western  part  of  what 
is  known  as  the  Lami  tract.  The  petition  contained  a  simple 
count  in  ejectment.  The  answer  denied  the  allegations  in  the 
petition,  and  in  addition  set  up  the  statute  of  limitations  as  a 
bar  to  plain tiflf's  recovery.  The  plaintiff  deduced  title  from 
the  city  of  St.  Louis,  and  on  the  trial  read  in,  evidence  a  deed 
from  the  city,  executed  by  the  mayor  under  the  seal  of  said 
city,  to  Michael  S.  Cerre,  purporting  to  convey  the  land  in  con- 
troversy, under  a  compromise  sale,  in  pursuance  of  a  resolution 
of  the  city  counsel  approved  December,  1840.  He  also  offered 
and  read  in  evidence  a  deed  from  Cerre  and  wife  to  Hardage 
Lane,  and  the  will  of  Lane  from  which  he  derives  title. 

The  resolution  of  the  city  council  was  also  submitted  in 
testimony,  by  which  the  mayor  was  authorised  to  compromise 
with  the  legal  representatives  of  Miss  Lami  for  the  title  of  the 
city  of  St.  Louis  to  the  tract  of  land  called  the  Lami  tract,  at 
twenty  dollars  per  acre,  and  to  make  and  execute  a  deed 
accordingly. 

At  the  close  of  the  plaintiff's  testimony,  the  court,  at  the 
request  of  the  defendant,  instructed.the  jury  that  the  plaintiff 
was  not  entitled  to  recover.  Plaintiff  then  took  a  nonsuit, 
with  leave  to  move  to  set  the  same  aside;  and  upon  refusal 
to  set  the  same  aside,  the  case  was  appealed  to  this  court 
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It  is  insisted  by  the  coansel  for  defendant  that  the  plaintiff 
cannot  prevail  in  this  action,  because  the  resolution  directed 
the  mayor  to  execute  a  deed  to  the  legal  representatives  of 
Miss  Lami,  and  that  he  made  the  conveyance  to  Michael  8. 
Cerre;  and  that,  as  no  proof  was  given  to  show  that  Cerre 
was  her  representative,  or  that  any  connection  existed  between 
them,  it  was  a  defective  or  void  execution  of  the  power. 

The  deed  does  not  state  that  Cerre  was  the  legal  represent- 
ative of  Miss  Lami,  but  it  recites  that  it  was  made  under  a 
compromise  sale,  in  pursuance  of  a  resolution  of  the  city 
council,  naming  the  date  when  the  resolution  was  approved; 
and  the  question  now  is,  What  force  and  effect  is  to  be  given 
to  it? 

If  it  were  conceded  that  the  city  of  St.  Louis,  in  disposing 
of  her  commons,  occupied  the  position  of  a  trustee,  there 
might  be  some  weight  in  the  objection;  but  it  is  well  settled, 
and  the  universal  doctrine,  that  the  rules  that  govern  trustees 
in  the  execution  of  their  trusts  do  not  apply  to  city  authori- 
ties. A  deed  by  a  trustee,  under  a  special  power,  must  recite 
the  power  and  show  on  its  face  that  the  contingency  has  hap- 
pened which  would  authorize  the  sale.  Not  so  with  municipal 
officers  acting  under  ordinances  or  resolutions  of  the  law- 
making power  of  the  corporation. 

The  rule  was  well  stated  by  this  court  in  Swartz  v.  Page,  13 
Mo.  603,  where  it  was  said:  ''The  municipal  corporation  of 
St.  Louis  occupies  a  different  position, —  more  analogous  to 
that  which  the  United  States  does  as  a  great  landed  propri- 
etor. When  a  deed  from  the  United  States  is  produced,  the 
grantee  is  not  bound  to  show  that  all  the  prerequisites  of  the 
law  have  been  complied  with.  It  is  not  incumbent  on  him, 
when  he  produces  his  patent,  to  prove  that  the  land  was  sur- 
veyed, and  that  it  was  duly  proclaimed  for  sale  by  the  presi- 
dent, and  that  it  was  duly  offered  for  sale  at  public  auction. 
These  are  preliminaries  to  a  patent  which  the  law  requires; 
but  the  production  of  the  patent  raises  the  presumption  that 
these  preliminary  acts  have  been  duly  performed.  Nor  will 
our  courts  hear  any  objection  from  the  opposite  party,  on 
account  of  a  defect  in  these  prior  proceedings,  unless  that 
party  holds  a  conflicting  title  from  the  same  source." 

The  law  of  1835  authorizes  the  city  to  compromise  her 
claim  to  the  commons;  the  council  passed  a  resolution  pursu- 
ant to  that  law,  and  the  mayor  was  the  person  chosen  to  execute 
the  deed.     The  conveyance  was  clothed  with  all  the  formali- 
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ties  of  a  Bolemn  instrument;  it  conveyed  a  good  title  on  its 
bee,  and  must  be  considered  at  least  presumptive  or  prima 
fade  evidence  of  title:  Swartz  v.  Page^  tupra;  RUey  v.  Chtm- 
quette,  18  Mo.  220;  Tigh  v.  Chouquetts,  21  Id.  233;  ChouquetU 
V.  Barada,  33  Id.  259. 

The  plaintiff  made  out  a  case  on  which  he  was  entitled  to 
recover,  unless  the  defendant  succeeded  in  showing  a  better 
title,  or  in  establishing  his  bar  by  reason  of  the  statute  of 
limitations.  The  court  erred  in  withdrawing  the  cause  from 
the  jury;  the  defendant  should  have  proceeded  with  his  evi- 
dence, and  the  trial  should  h&ve  progressed  on  the  facte. 

Reversed  and  remanded. 

The  other  judges  concurred. 


Gray  v.  Fox. 

[43  MISSOURI,  570.] 

▲nvnurxr  at  Law  caknot  be  Galled  upon  to  Testxtt  respbotoio  Ocm- 
ranON  and  appearance  of  a  deed  of  trust  and  trust  notes,  at  the  time  of 
his  employment,  to  bring  a  suit  of  foreclosure  upon  them.  That  the  com- 
mnnications  to  the  attorney  were  made  in  the  form  of  deeds  or  notes 
does  not  ezclnde  them  from  the  protection  of  the  statute  and  the  general 
principle  affecting  privileged  communications. 

Petition  in  nature  of  bill  in  equity.  The  opinion  states  the 
ease. 

Colvin  and  Moody,  for  the  appellant 

DonahuCj  for  the  respondents. 

By  Court,  Currier,  J.  This  is  a  petition  in  the  nature  of 
a  bill  in  equity.  It  seeks  to  have  two  deeds  conveying  real 
estate  in  St.  Louis  set  aside  on  the  ground  of  fraud.  The  first 
deed  that  is  sought  to  be  set  aside  was  executed  by  the  de- 
fendant James  Fox  to  James  B.  Hallam,  as  the  trustee  of 
Bridget  Connelly,  Fox's  sister,  purporting  to  secure  three 
promissory  notes  for  five  hundred  dollars  each,  executed  by 
Fox  and  payable  to  Mrs.  Connelly.  The  second  was  executed 
by  the  sheriff,  under  an  appointment  by  the  court  to  carry 
into  effect  the  trust  created  in  the  first  deed.  The  answer  put 
in  issue  the  allegations  of  the  petition  charging  fraud.  At  the 
hearing,  John  W.  Colvin  was  called  as  a  witness  for  the  plains- 
tiff,  and  testified  that  he  was  a  lawyer;  that  Fox  and  Mr& 
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Gonnellj  applied  to  him  toforeoloee  the  aforeeaid  deed  of  trast, 
and  that  he  took  the  business  in  charge  and  procured  the  ap- 
pointment of  the  sheriff,  on  application  to  tiie  circuit  court, 
in  place  of  the  OTiginal  trustee,  to  execute  the  trust  The 
defendants  objected  to  the  witness  stating  the  condition  and 
appearance  of  the  notes  and  deed  of  trust  at  the  time  they  were 
exhibited  to  him,  on  the  occasion  of  his  employment,  on  the 
ground  that  he  was  consulted  as  an  attorney.  The  objection 
was  sustained  by  the  court,  and  the  testimony  ruled  out.  The 
plaintiff's  counsel  then  asked  the  witness  whether  the  notes 
were  at  that  time  in  blank  or  filled  up.  This  question  was  ob- 
jected to  by  the  defendants  on  the  same  ground.  The  court 
sustained  the  objection,  and  excluded  the  testimony.  The  only 
specific  ground  of  exception  to  the  action  of  the  circuit  court 
urged  in  the  appellant's  brief  filed  in  the  cause  is  based  on  its 
action  in  excluding  testimony  as  above  stated.  It  is  insisted 
that  the  witness,  in  his  relation  to  Fox  and  Mrs.  Connelly, 
was  not  necessarily  acting  as  counsel  or  attorney,  and  that  if 
he  was,  the  testimony  sought  to  be  elicited  did  not  require  the 
disclosure  of  anything  "communicated"  to  him,  or  his  "ad- 
vice thereon,"  within  the  meaning  of  the  statute:  Qen.  Stat. 
1865,.  p.  587,  sec.  8.  Colvin  was  an  attorney,  and  was  applied 
to  by  Fox  and  Mrs.  Connelly  to  transact  professional  business 
in  their  behalf,  involving  not  merely  the  drawing  of  papers 
and  general  counsel,  but  an  application  to  the  court  for  an 
order  appointing  the  sheriff  in  the  place  of  the  original  trustee 
to  carry  into  effect  the  purposes  of  the  trust  deed.  It  is  very 
clear  that  he  was  approached  in  his  professional  character  as 
an  attorney  to  transact  legitimate  professional  business,  and 
that  he  acted  and  was  communicated  with  in  that  character; 
and  it  is  hardly  less  obvious  that  whatever  communications 
were  made  to  him  in  that  character  were  privileged  and  under 
the  protection  of  the  statute.  It  has  been  held  that  where  an 
attorney  is  consulted  merely  as  a  conveyancer,  the  communica- 
tions made  to  him  in  that  capacity  come  within  the  rule  of 
of  protection,  even  though  he  was  employed  as  the  mutual  ad- 
adviser  and  counsel  of  both  parties:  1  Greenl.  Ev.,  sec.  241, 
and  cases  cited.  And  it  has  been  said  that  it  would  be  most 
mischievous  if  it  could  be  doubted  whether  or  not  an  attorney 
consulted  upon  a  man's  title  to  an  estate  were  at  liberty  to  dis- 
close a  flaw.  Such  disclosures,  it  is  apparent,  would  go  far  to 
defeat  the  purpose  of  the  rule  which  requires  that  "  the  entire 
professional  intercourse  between  client  and  attorney,  whatever 
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it  may  have  consiBted  in,  shonld  be  protected  by  profound  ee- 
crecy":  Id.,  sec.  240. 

In  Brown  v.  PaysoUj  6  N.  H.  443,  it  was  held  by  Judge 
Parker,  upon  an  elaborate  review  of  the  authorities,  that  an 
attorney  cannot  be  called  upon  to  testify  respectmg  the  situ- 
ation of  an  instrument  at  the  time  it  was  committed  to  him  to 
bring  a  suit  upon,  as  the  notes  and  deed  of  trust  in  this  case 
were  committed  to  Mr.  Colvin  to  foreclose.  To  the  same  effect 
is  Wheatley  v.  WUliaws,  1  Mees.  &  W.  638;  and  so  in  Coveney 
v.  TannahiU,  1  Hill,  83  [37  Am.  Dec.  287].  That  the  com- 
munications to  Mr.  Colvin  were  made  in  the  form  of  written 
instruments,  as  deeds  or  notes,  does  not  exclude  them  from 
the  protection  of  the  statute  and  the  general  principle  affecting 
privileged  communications.  The  particular  form  of  the  com- 
munication is  unimportant. 

There  was  no  error  in  the  action  of  the  court  on  this  subject; 
and  as  an  inspection  of  the  whole  record  fails  to  disclose  any 
sufficient  reason  for  disturbing  the  judgment  of  the  cirouit 
•ourt,  it  is  affirmed. 

The  other  judges  concurred. 


OOKMUNIOATION    BY    CUENT   TO    ATTORNEY,   WHEN    PrIYHJEOSD:   Thomp- 

T.  EjU)ome,  67  Am.  Dec.  742,  and  note;  Alderman  v.  People^  69  Id.  321; 
BwOer  T.  Waiwn,  73  Id.  543;  Whiiing  ▼.  Barney,  86  Id.  385,  and  note  384; 
Gallagher  y.  WiWamwn,  OS  Id.  lUJ  MUehelly,  Bramberger,  90  Id.  66a 
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Taylor  v.  Conner, 

r41  Mississippi,  722. J 

AOENCT    MAT    BB    CREATED    BY    EXPRESS  AUTHORITT,    EITHER  VERBAL    OB 

Written,  and  as  to  third  parties  may  be  implied  from  the  conduct  of 
tlic  principal,  or  it  may  be  shown  by  the  principal  adopting  and  con- 
firming ex  post  /ado  acts  done  in  his  name  by  another,  acting  without 
authority. 

Party  Charged  as  Principal  must  Adopt  or  Repudiate  the  act  of  his 
pretended  agent  altogether;  he  cannot  separate  it  by  ratifying  what  is 
beneficial  to  himself  only,  and  repudiating  the  remainder. 

Ratotgation  may  be  ettheb  Express  or  Implied:  express,  as  by  words, 
spoken  or  in  writing;  implied*  as  from  the  conduct  of  the  principal,  in 
receiving  the  benefit  of  the  act  after  full  knowledge  of  all  the  facts. 

Draft  of  Aoent  on  Principal,  Given  as  Price  ov  Purchase  made  by 
the  agent,  in  the  name  of  the  principal,  is  not  an  extinguishment  of  the 
debt,  unless  the  draft  was  accepted  or  paid  by  the  principal. 

Pbomissory  Note  of  Third  Person,  Transferred  bt  Debtor  to  Credi- 
tor, is  not  to  be  deemed  a  payment  unless  accepted  as  such  by  the 
creditor. 

Action  to  recover  the  price  of  certain  lumber  sold  to  one 
McCaugbn,  as  the  agent  of  the  defendant.  The  plaintiffs 
sued  out  an  attachment,  which  was  levied  on  the  defendant's 
schooner,  who  replevied  the  same,  and  pleaded  *'  turn  oMtifrip- 
sit"  The  other  material  facts  appear  in  the  opinion.  The 
verdict  was  for  the  defendant. 

W.  P.  Harris  and  T.  J.  Humphries^  for  the  plaintiffb. 
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By  Goarty  Shackelford,  C.  J.  An  attachmeDt  was  sued 
out  by  the  plaintiffs  in  error  to  the  Harrison  circuit  court 
upon  the  following  account:  — 

J.  R.  Conner, 
1866.  To  Taylor  and  Myers,  Dr. 

Jan.  29.    For  18,848  ft.  W.  B.  &  $30 $415  44 

"      2,928  ft.  flooring  and  scant'g 81  97 

$497  41 

Declaration,  and  plea  of  general  issue.  Verdict  and  judg- 
ment for  defendant  in  error. 

The  case  is  brought  into  this  court  by  writ  of  error  for  le- 
▼isal. 

The  first  assignment  of  error  is, ''  that  the  court  refused  in* 
structions  asked  by  the  plaintiffs  which  were  plainly  required 
by  the  law  and  the  evidence." 

The  plaintiffs  in  error  asked  the  court  to  give  to  the  jury 
the  following  instruction,  to  wit:  "That  if  they  believe  from 
the  evidence  that  George  McCaughn  was  the  agent  of  the  de- 
fendant, and  as  such  agent  bought  the  lumber  charged  in 
plaintiff's  account,  and  freighted  it  to  New  Orleans,  and  that 
defendant  received  it,  or  the  proceeds  of  it,  and  has  not  paid 
the  plaintiff  for  it,  then  they  should  find  for  the  plaintiffs, 
and  assess  their  damages  at  the  amount  the  said  agent  agreed 
to  pay  for  it." 

This  instruction  was  refused  by  the  court,  to  which  ruling 
the  plaintiffs  in  error  excepted,  which  exception  was  allowed. 

The  agency  of  George  McCaughn  was  denied  by  the  defend- 
ant in  error.  There  was  no  writing  showing  the  agency  before 
the  jury. 

McCaughn  testified  that  he  was  the  captain  or  master  of 
the  schooner  Norma,  in  which  the  lumber  in  controversy  was 
shipped  to  New  Orleans;  that  Conner  was  the  owner  of  the 
schooner  Norma. 

A  party  dealing  with  another,  who  represents  himself  as  an 
agent,  does  it  at  his  peril.  It  is  well  settled  that  between  the 
principal  and  third  parties,  the  true  criterion  by  which  the 
character  of  the  agent,  as  general  or  special,  will  be  de- 
termined, is  that  by  which  the  agency  is  evidenced  and  made 
known  to  them,  whether  it  be  by  a  written  instrument,  or 
the  conduct  of  the  principal,  or  the  agent's  usual  business  at 
employment,  though  if  evidenced  to  thaca  tixdf  by  that  oon« 
duct  or  business  or  employment. 
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There  is  another  way  of  establishing  the  relation  of  agencj 
besides  those  aboTe  considered;  viz.,  bj  adopting  and  eon- 
firming  ex  post  facto  the  acts  done  in  one's  name  by  another 
acting  without  anthoritjr,  whether  thej  are  done  tmder  color  of 
an  established  agency  or  by  a  stranger.  And  here  the  general 
rule  iSy  that  when  one  without  authority  acts  in  the  name  of 
another,  that  other  may,  at  his  option,  either  adopt  or  re^ 
pudiate  such  act:  Routh  y.  T^ftompaorii  13  East,  274;  Hagt- 
dom  y.  (Hiverson^  2  Maule  &  S.  485;  Marsh  y.  Keating^  1  Bing. 
N.  C.  198. 

There  was  eyidence  before  the  jury  tiiat  George  McCaugfan 
was  authorized  yerbally  by  the  defendant  Conner  to  purchase 
the  cargo  of  lumber,  the  consideration  of  the  account  sued  on; 
that  the  cargo  of  lumber  was  deliyered  by  McCaughn  to  the 
defendant  in  error  in  New  Orleans,  where  he  resided,  and  that 
the  defendant  in  error  there  receiyed  the  lumber,  and  that  he 
receiyed  the  money  from  the  sale  of  the  same;  that  Mc* 
Caughn  stated  to  plaintiff  in  error  that  he  was  authorized  by 
Conner  to  purchase  the  lumber  from  plaintiffs  in  error  when 
he  purchased  the  same;  that  Conner  receiyed  the  benefit  of 
the  freight  by  the  purchase,  etc. 

It  is  well  settled  that  a  party  charged  as  principal  shall 
adopt  or  repudiate  the  act  of  the  pretended  agent  altogether; 
he  cannot  separate  it,  as  by  ratifying  what  is  beneficial  to 
himself  only,  and  repudiating  the  remainder:  Wilson  y.  Poaf- 
ter,  2  Strange,  859;  Brewer  v.  Sparrow y  7  Barn.  &  C.  310; 
Smith  on  Mercantile  Law,  113;  Thorpe  v.  Thorpe,  3  Bam.  A 
Adol.  580.  Such  recognition  or  adoption  may  be  either  ex- 
press or  implied:  express,  as  by  words,  spoken  or  in  writing; 
implied,  as  from  the  conduct  of  the  principal  or  party  charged 
as  such;  for  instance,  as  by  receiying  the  benefit  of  the  act, 
and  holding  it  after  knowledge  of  the  facts:  Veazie  y.  WiUiavtSj 
8  How.  134,  162;  Whitmore  y.  Wilks,  2  Moody  &  M.  217. 

There  was  evidence  before  the  jury  in  the  case  showing 
that  a  draft  had  been  drawn  by  the  witness  McCaugfan,  as  the 
agent  of  the  defendant  in  error,  upon  the  defendant  Conner  at 
sight,  for  the  amount  of  the  bill  of  lumber  aforesaid,  and  that 
the  bill  was  presented  to  Conner  before  the  sale  of  the  lumber 
in  New  Orleans;  that  he  refused  to  accept  the  same,  or  to  pay 
the  same;  he  knew  where  the  bill  of  exchange  was  after  his 
refusal  to  pay  the  same;  that  the  bill  remained  in  the  posses- 
sion of  J.  R.  Elliott,  the  agent  of  plaintiffs  in  error,  two 
months  after  the  same  was  drawn,  and  that  the  agent  ElHoti 


422  Taylor  v.  Coi^ner.  [Miss. 

resided  in  New  Orleans  where  defendant  resided;  and  in  the 
mean  time  defendant  in  error  received  by  his  own  admission 
the  money  for  the  sale  of  the  lumber  in  question. 

If  these  facts  as  stated  were  true,  this  was  sufficient  evi- 
dence, in  the  absence  of  any  other,  to  show  that  the  act  of  the 
agent  was  by  the  principal  himself  regarded  as  his  own,  and 
that  the  act  being  thus  regarded  as  the  act  of  the  principal, 
the  principal  became  chargeable  with  its  legal  consequences, 
not  because  he  has  received  the  benefit  of  the  act,  but  because 
in  law  it  is  his  act,  for  the  rule  is:  ^*  If  it  be  shown  by  any 
other  evidence  that  the  act  is  his  act,  he  will  be  equally  re- 
sponsible whether  the  act  result  in  a  benefit  or  loss  to  him." 

^^  It  has  been,  indeed,  held  that  a  ratification  is  equivalent 
to  an  original  or  previous  express  authority":  Bank  of  Penntyl- 
vania  v.  Reedj  1  Watts  &  S.  106. 

It  was  also  in  proof  (by  two  witnesses)  that  McCaughn  had 
purchased  two  cargoes  of  lumber  from  the  plaintiffs  in  error, 
representing  himself  as  the  agent  of  Conner,  to  freight  his  ves- 
sel, the  Norma,  previous  to  the  purchase  of  the  lumber  in  con- 
troversy; and  that  the  defendant  Conner  paid  for  the  lumber, 
recognizing  the  purchases  as  the  act  of  his  agent,  McCaughn. 

The  defendant  in  error  did  not  repudiate  the  act  of  Mc- 
Caughn by  notifying  the  plaintiffs  in  error  that  McCaughn 
was  not  his  agent,  after  he  was  in  possession  of  all  the  facts, 
but  received  the  money  for  the  sale  of  the  cargo  of  lumber, 
knowing  that  it  had  not  been  purchased  by  McCaughn  for 
himself,  but  as  agent  for  defendant  in  error. 

Taylor,  one  of  the  plaintiffs  in  error,  proved  that  Conner  ad- 
mitted to  him  that  he  had  received  the  lumber  on  its  arrival 
in  New  Orleans.  McCaughn  proved  he  delivered  it;  this  was 
denied  by  defendant  in  error.  If  this  was  true,  as  stated  by 
these  witnesses  for  the  plaintiffs  in  error,  the  defendant  in 
error,  by  this  act,  assumed  an  authority  which  he  had  not, 
unless  he  did  it  as  principal,  thereby  recognizing  the  agency 
of  McCaughn. 

The  testimony  was  confiicting  as  to  many  material  facts, 
and  it  was  for  the  jury  to  weigh  and  pass  upon  it,  under  a 
proper  instruction  from  the  court,  and  not  for  the  court  to  dis- 
pose of  it  in  the  manner  it  was  done. 

It  is  manifest  that  the  instruction  under  consideration  con- 
tains no  proposition  in  violation  of  these  well-established  views 
of  the  law  of  agency.  It  was  relevant,  and  material  to  the 
facts  in  proof  before  the  jury,  and  should  have  been  given. 
The  refusal  of  the  court  to  give  it  was  error. 
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The  second  assignment  of  error  is,  that  *'  the  court  below 
gave  instructions  for  the  defendant  which  were  plainly  con- 
trary to  law,  and  which  misled  the  jury  to  a  wrong  verdict." 

The  instructions  objected  to  are  these  words:  *'  1.  If  the 
jury  believe  from  the  evidence  that  the  plaintiffs  took  Mc- 
Caughn's  sight  draft  upon  the  defendant  for  the  amount  sued 
on,  then  they  must  find  for  the  defendant;  2.  That  if  they  be- 
lieve from  the  evidence  that  the  plaintiffs  took  George  Mc- 
Caughn's  draft  (the  captain  of  the  schooner  Norma)  upon 
Conner  for  the  amount  sued  on,  then  the  account  was  merged 
or  discharged,  and  the  plaintiffs  must  look  to  the  draft,  the 
higher  security;  and  failing  to  do  so,  they  must  find  for  the 
defendant." 

This  assignment  is  well  taken.  The  first  instruction  was 
intended  to  create  upon  the  minds  of  the  jury  the  impression 
that  the  plaintiffs  in  error  received  the  draft  as  a  payment  for 
the  lumber,  and  did  not  look  to  Conner  for  the  money. 

There  was  no  evidence  to  warrant  any  such  inference;  if  it 
was  not  so  intended,  we  are  unable  to  conjecture  what  rule  of 
law  the  court  was  influenced  by  in  the  giving  of  the  same. 
The  evidence  before  the  jury  relative  to  the  draft  was,  that 
McCaughn,  as  agent,  drew  a  draft  as  such  agent  for  the 
amount  of  the  bill  of  lumber  upon  his  principal  Conner. 

There  was  no  evidence  before  the  jury  that  the  plaintiffs  in 
error  received  it  as  a  payment  or  satisfaction  of  the  debt,  or 
that  plaintiffs  in  error  ever  relied  upon  McCaughn  for  the 
payment  of  the  draft  or  account.  The  evidence  was,  that  the 
plaintiffs  in  error  looked  to  the  defendant  in  error  for  the  pay- 
ment of  the  draft  and  account,  and  to  no  other  person. 

The  second  instruction  given  for  the  defendant  in  error  is  in 
conflict  with  well-settled  law. 

It  assumes  that  the  account  sued  on  is  merged  or  discharged 
by  the  sight  draft  of  the  agent,  drawn,  as  agent,  on  his  princi- 
pal, Conner.  The  rule  is  well  settled  that  "  if  the  vendor  on  a 
sale  made  to  an  agent  take  the  promissory  note  of  the  agent 
for  the  amount  of  the  purchase,  on  failure  of  the  payment  by 
the  agent,  the  principal  will  be  equally  liable  upon  the  origi- 
nal consideration,  just  as  if  the  note  had  not  been  given  by  the 
purchaser  himself.  For  a  mere  pron)ise  to  pay  is  no  payment: 
Tobey  v.  Barber^  5  Johns.  68  [4  Am.  Dec.  326];  Schermerhom 
V.  LoineSj  7  Id.  311;  Van  Rensselaer  v.  Morris,  1  Paige,  13; 
Stackpole  v.  Arnold,  11  Mass.  27  [6  Am.  Dec.  150].  There- 
fore, the  written  promise  of  the  debtor  to  pay  does  not  confine 
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the  creditor  to  bis  remedy  under  the  written  instrument; 
neither  is  the  promissory  note  of  a  third  person  to  be  deemed 
a  payment,  unless  accepted  as  such  at  the  time  of  the  sale: 
ManufcLCturenf  A  M.  Bank  y.  Qore^  15  Id.  75*79  [8  Am.  Dec. 
83].  A  fortiori^  the  note  of  the  agent  can  have  no  higher 
efficacy  to  discharge  the  principal  than  if  made  by  himself": 
Dunlap's  Paley  on  Agency,  251. 

The  giving  of  the  draft  by  McCaughn,  which  in  this  case 
was  a  mere  order  to  pay  the  plaintiffs  in  error  the  amount  of 
his  purchase,  for  his  principal,  drawn  on  the  principal,  does 
not  discharge  the  defendant  in  error,  Conner. 

Why  the  learned  judge  should  consider  the  mere  draft,  or 
order  upon  Conner,  a  higher  security,  and  the  account  "merged 
or  discharged  "  thereby,  so  far  as  Conner  is  concerned,  is  not 
perceived. 

The  instructions  given  for  the  defendant  in  error  should  have 
been  refused  by  the  court,  and  the  second  instruction  asked  by 
the  plaintiffs  in  error,  and  refused  by  the  judge,  should  have 
been  given. 

The  second  instruction  asked,  and  refused,  embodies  the  law 
applicable  to  the  facts  of  this  branch  of  the  case,  which  is  in 
these  words:  "That  if  the  jury  believe  from  the  evidence  that 
McCaughn  was  and  acted  as  the  agent  of  defendant,  and  as 
such  agent  did  draw  a  draft  on  defendant,  and  that  said  draft 
was  not  accepted  or  paid  by  defendant,  then  the  giving  such 
draft  did  not  merge  the  account;  but  the  plaintiffs  can  resort 
to  their  action  upon  the  original  consideration." 

For  these  reasons  we  think  the  verdict  should  be  set  aside^ 
judgment  reversed,  and  a  venire  de  novo  awarded. 


Fact  and  Soopb  ov  Aoenct  Cbsatbd  and  PbovxI>  bt  Wbitoio  are  qnes- 
tlooB  of  law;  bat  when  implied  from  coadnot,  are  qiiesti0&8  of  fact:  Xomlon 
SaerngsFwid  Society  ▼.  Savings  Bank,  78  Am.  Deo.  390. 

BATmcATioN  ov  AcTs  ow  AaxNT,  what  amoanta  to:  Ftdlerr,  EUis,  M  Am. 
Dec  327;  Philadelplua  etc  H.  H.  Co.  v.  CoweU,  70  Id.  128;  Wofd  t.  Wmams, 
79  Id.  385,  and  note  387.  Principal  who  retains  benefit  of  wrong  by  his 
agent  is  liable  for  the  consequences:  Morehouse  ▼.  Northrop,  89  Id.  211,  and 
note  216.    See  Foster  ▼.  Smith,  88  Id.  604,  and  note  612. 

PBOMiaaoBT  NoTB  GivxN  lOR  Pbboxdbnt  Dbbt  is  not  Patxbnt,  onless 
•xpressly  so  agreed:  Blunt  v.  Walker,  78  Am.  Deo.  709;  and  note  718;  Weif' 
maulth  ▼.  Sanborn,  80  Id.  144»  and  note  149. 

Thb  pbinoipal  oabb  is  oitbd  to  the  point  that  neither  the  note  off  the 
debtor  nor  that  of  a  stranger  will  be  a  payment  of  the  antecedent  liabilitj» 
unless  acoepted  as  saoh,  in  ChUon  ▼.  Doherty,  43  Miss.  665;  Partes  t.  Be^ord^ 
•1  Id.  87. 
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flSMINaWAY   V.   SOALSS. 

OoMMOH  Law  n  Biam  of  MnsiasTPPi  Ststim  ov  JxTRisPBiTiaNoi^  and  r*> 
mains  in  foil  force  until  repealed^  changed,  or  modified  by  atatnte.  That 
law  dearly  recognises  the  distinction  between  the  estate  of  Joint  ten- 
ants and  tiiat  of  husband  and  wife  upon  a  conveyance  to  them. 

flVATUTB  XM  DnOOATION  OV  OOMMOIT  LaW  ABS  TO  BS  StBIOTLT  CoN- 
8TRUSD. 

Whxbs  Land  is  Conyztsd  to  Hubbaio)  and  Whs,  Each  Taxss  £h- 
nxxTT,  notwithstand ing  a  statnte  providing  that  all  conveyances  of  land 
made  to  two  or  more  persons  shall  be  oonstmed  to  create  estates  in  com- 
mon, and  not  in  joint  tenancy. 

Amtuslk  18,  Rxyiaaa>  CkxDi  or  Miansaim,  1897,  Paqb  900,  Pbovidino 
TBAT  All  Contetanob  or  Land  Madb  to  Two  ob  Mobb  Persons 
ahoold  be  coostraed  to  create  estates  in  common,  and  not  in  joint  ten- 
ancy, merely  converted  a  joint  tenancy  into  a  tenancy  in  common.  It 
was  not  intended  to  afiect  conveyances  to  hnsband  and  wife,  which  is  a 
very  di£Perent  estate  from  that  of  joint  tenancy. 

BUBTIVOB  TaKBS  WhOLB  or  BaTATB  CONVBTBD  TO  HuSBAND  AND  WlTB. 

Hemingway,  plaintiff  in  error,  claimed  that  one  half  of  the 
lands  embraced  in  the  conveyance  to  Scales  and  wife,  on  the 
death  of  the  husband,  vested  in  his  heirs,  and  was  liable  to  be 
sold  for  the  payment  of  debts.  Martha  J.  Scales,  defendant 
in  error,  insisted  that  the  entire  estate  vested  in  her  on  the 
death  of  her  husband.    Other  facts  are  stated  in  the  opinion. 

B.  R.  Mayes  and  Oeorge  L.  Potter j  for  the  plaintiff  in  error. 
/.  Z.  Oeorgej  for  the  defendant  in  error. 

By  Court,  Peyton,  J.  It  appears  from  the  record  in  this 
case  that  on  the  eleventh  day  of  January,  ISSS,  Augustus  0. 
Winn,  and  Ann  J.  Winn,  his  wife,  for  a  valuable  consideration, 
sold  and  conveyed  to  W.  N.  Scales,  and  M.  J.  Scales,  his  wife, 
and  their  heirs,  a  certain  tract  or  parcel  of  land,  situated  on 
the  Yazoo  River,  in  the  county  of  Carroll,  in  the  state  of  Mis- 
sissippi, and  that  the  deed  of  conveyance  was  duly  acknowl- 
edged; that  the  said  W.  N.  Scales  departed  this  life  in  the 
year  1864,  intestate,  and  that  the  plaintiff  in  error  was  duly 
appointed  administrator  de  bonis  non  of  said  Scales  by  the 
probate  court  of  said  county  of  Carroll,  and  that  at  the  May 
term,  1867,  of  said  probate  court,  the  estate  of  the  said  W.  N. 
Scales,  deceased,  was  by  the  said  court  declared  insolvent, 
and  decreed  to  be  sold  for  the  payment  of  debts. 

And  that  on  the  twenty-ninth  day  of  August,  1867,  the 
plaiz^tiff  in  enw,  as  administrator  as  aforesaid,  instituted  an 
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action  of  ejectment  in  the  circuit  court  of  said  county,  against 
the  defendant  in  error,  to  recover  the  possession  of  an  undi- 
vided half  of  the  land  conveyed  to  her  and  her  husband  as 
aforesaid. 

To  this  action  the  defendant  appeared  and  pleaded  not 
guilty,  upon  which  the  cause  went  to  trial,  which  resulted  in  a 
verdict  and  judgment  for  the  defendant.  From  this  judgment 
the  plaintiff  brings  the  cause  into  this  court  by  writ  of  error, 
and  makes  the  following  assignments  of  error:  — 

1.  The  court  erred  in  refusing  the  instructions  asked  for  by 
the  plaintiff. 

2.  The  court  erred  in  overruling  the  plaintiff's  motion  for  a 
new  trial. 

It  is  agreed  by  the  parties  to  waive  the  question  of  the  right 
of  the  plaintiff  to  bring  the  action  of  ejectment,  and  that  the 
effect  of  the  conveyance  to  the  defendant  and  her  husband 
shall  be  the  sole  question  presented  for  the  decision  of  this 
court. 

The  first  error  assigned  is  the  refusal  of  the  court  to  give 
the  following  instruction:  "Tenancy  by  the  entirety  does  not 
exist  under  the  laws  of  Mississippi;  and  if  the  jury  believe, 
from  the  evidence,  that  the  deed  conveying  the  tract  of  land 
mentioned  in  the  declaration  was  made  to  W.  N.  Scales  and 
wife  jointly,  then  said  Scales  and  wife  took  said  land  as  joint 
tenants  at  common  law,  and  not  as  tenants  of  the  entirety, 
and  consequently  on  the  death  of  W.  N.  Scales,  intestate,  his 
half-interest  descends  to  his  heirs,  and  does  not  survive  to  his 
wife;  and  on  this  state  of  facts,  if  the  jury  believe  they  exist, 
they  will  find  for  the  plaintiff." 

The  common  law  forms  the  basis  of  our  system  of  juris- 
prudence, and  remains  in  force  until  repealed,  changed,  or 
modified  by  statute.  It  clearly  recognizes  the  distinction 
between  the  estates  of  joint  tenants,  and  that  of  husband  and 
wife  upon  a  conveyance  to  them.  In  the  case  of  joint  tenants 
in  fee-simple,  each  would  have  a  right,  without  the  consent  of 
the  other,  to  dispose  of  an  undivided  moiety  of  the  inheritance. 
But  in  the  case  of  a  conveyance  of  land  in  fee-simple  to  a  man 
and  his  wife,  they  take  not  by  moieties,  but  by  entireties;  and 
whilst  the  husband  may  do  what  he  pleases  with  the  rents  and 
profits  during  coverture,  he  cannot  dispose  of  any  part  of  the 
inheritance  without  his  wife's  concurrence. 

It  is  insisted  by  counsel  for  the  plaintiff  in  error  that  the 
common  law,  in  this  respect,  has  been  changed  by  our  statute^ 
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which  provides  that  "all  conveyances  or  devises  of  lands  made 
to  two  or  more  persons  shall  be  construed  to  create  estates  in 
common,  and  not  in  joint  tenancy,  unless  it  shall  manifestly 
appear,  from  the  tenor  of  the  instrument,  that  it  was  intended 
to  create  an  estate  in  joint  tenancy,  with  the  right  to  the  sur* 
vivor  or  survivors":  Rev.  Code,  309,  art.  18.  This  provision, 
however,  does  not  apply  to  conveyances  made  in  trust. 

The  evident  purpose  of  this  statute  was  to  abolish  the  jus 
accrescendi^ — the  right  of  survivorship,  the  distinguishing  fea- 
ture of  joint  tenancy, —  so  that  the  estate  of  the  joint  tenant, 
upon  his  death,  might  descend  to  his  heirs,  as  in  case  of 
tenancy  in  common.  It  merely  converted  a  joint  tenancy  into 
a  tenancy  in  common.  It  made  no  change  in  the  law  with 
regard  to  the  estate  of  husband  and  wife,  which,  as  has  been 
seen,  is  a  very  different  estate  from  that  of  joint  tenancy.  It 
therefore  does  not  apply  to  conveyances  to  husband  and  wife, 
which,  in  legal  construction,  by  reason  of  the  unity  of  husband 
and  wife,  are  not  strictly  joint  tenancies,  but  conveyances  to 
one  person.  The  husband  and  the  wife  are  seised  of  the 
entirety,  and  the  survivor  takes  the  whole;  and  during  their 
joint  lives  neither  of  them  can  alien  so  as  to  bind  the  other. 
Nor  is  such  an  estate,  so  held  by  husband  and  wife,  affected 
by  the  statute  of  partition:  4  Kent's  Com.  362. 

In  the  case  of  Farmers^  and  Mechanics^  Bank  of  RocJuster  v. 
Oregory,  49  Barb.  155,  the  court  say  that  "  it  is  a  very  clear 
proposition  that  our  recent  statutes  for  the  better  protection  of 
the  separate  property  of  married  women  have  no  relation  to  or 
•effect  upon  real  estate  conveyed  to  husband  and  wife  jointly. 
In  such  a  case,  the  wife  has  no  separate  estate,  but  is  seised, 
with  the  husband,  of  the  entirety.  Neither  of  them  having  any 
separate  or  several  part  or  portion,  but  the  two,  as  one  in  law, 
holding  the  entire  estate,  neither  can  sell  without  the  consent 
of  the  other;  and  the  survivor  takes  the  whole." 

In  the  state  of  New  York,  it  has  been  decided  that  a  statute 
similar  to  our  own,  converting  joint  tenancies  into  tenancies  in 
common,  does  not  apply  to  the  conveyance  of  an  estate  in  land 
to  husband  and  wife.  They  are  regarded  in  law  as  one  per- 
son, and  not  as  joint  tenants  or  tenants  in  common;  and  when 
one  of  them  dies,  the  whole  estate  created  by  such  a  convey- 
ance remains  in  the  survivor:  Wright  v.  Sadler j  20  N.  Y.  320, 
323. 

Our  statute  is  applicable  to  such  estates  only  as  were  held 
in  joint  tenancy  at  the  common  law,  and  was  not  intended  to 
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affect  ecmveyances  to  husband  and  wife;  for  the  reaacm  that 
the  estate  created  by  such  conveyance  is  not,  in  legal  contezn* 
plation,  an  estate  in  joint  tenancy,  and  for  the  additional  rea* 
eon  that  such  conveyance  to  husband  and  wife  is  not,  in  a 
legal  sense,  a  conveyance  to  two  persons,  but  to  those  who,  for 
this  purpose,  are  accounted  but  one  person  in  law. 

With  due  regard  to  the  rule  that  statutes  in  derogation  ct 
the  common  law  are  to  be  construed  strictly,  we  think  the 
statute  cannot  properly  be  construed  to  comprehend  convey- 
ances of  land  made  to  husband  and  wife.  With  respect  to 
such  estates,  the  common  law  remains  in  force  unaffected  by 
the  statute:  Braumsan  v.  Hidl^  16  Vt.  309  [42  Am.  Dec.  517]; 
Needham  v.  Branson^  5  Ired.  426  [44  Am.  Dec.  45]. 

Under  the  conveyance  in  this  case,  the  defendant  in  ernur, 
having  survived  her  husband,  is  entitled  to  the  whole  estate. 

There  is  no  error  therefore  either  in  refusing  the  instmctioQ 
asked  by  the  plaintiff,  or  in  overruling  the  plaintiff's  motioD 
for  a  new  trial. 

The  judgment  will  be  affirmed. 

CovMON  Law,  Eztisnt  to  Which  It  Pbsvails  in  Soica  Statv:  Cbm- 
monwealih  ▼.  York,  43  Am.  Dec.  373;  Sioui  v.  Kejfea,  43  Id.  466;  Siaie  r.  Mc- 
Coy, 41  Id.  901;  note  to  CUy  Council  v.  Benjam^  49  Id.  619;  SkUe  ▼.  Moore, 
69  Id.  354,  and  collected  caaes  in  note  thereto  ahowing  how  far  the  ^^^^''^*» 
common  and  atatnte  law  ia  part  of  the  law  of  the  United  States:  Petmoek^s 
EaUxtt,  59  Id.  718. 

Landb  Oonvbtsd  to  Hu8baki»  and  Wsrs  abb  Hxld  bt  Thxic  as  Tiir- 
ANTS  BT  Entzbeties,  AS  AT  OoMMON  Law:  See  BetmOt  ▼.  ChiH  68  Am.  Deo. 
692,  note  695;  Dam  v.  dark,  89  Id.  471,  note  477. 

SuBviTOB  Takes  Wholb  of  Ebtatb  Oonybtbd  to  Husband  and  Wdbi 
Ikuu  ▼.  Clark,  89  Am.  Dec  471. 

Statutbs  in  Dbbogation  OB  Ck)ifxoii  Law  abb  to  bb  SntDOiLT  Oov- 
stbubd:  T'mman  v.  BeMdere  etc  R.  R.  Co,,  69  Am.  Dec.  666. 

Citation  of  Pbenoipal  Casb.  —  A  conveyance  to  a  husband  and  wife  jointly 
creates  an  estate  of  entirety.  It  does  not  make  them  joint  tenants  or  ten- 
ants in  common  under  the  atatnte.  Both  are  seised  of  the  entirety,  and  the 
estate  has  none  of  the  incidents  of  a  co-tenancy.  Neither  can  alien  without 
the  consent  of  the  other,  and  the  sorviTor  takaa  the  whole.  A  oonToyaaoo 
that  wonld  create  a  joint  tenancy  in  othera  makes  husband  and  wife  tcmants 
of  the  entirety.  Such  estates  exist  in  thia  atate  as  at  common  law,  and  were 
not  abolished  by  article  18,  code  of  1857,  page  309.  Such  estates  are  not  af- 
fected by  the  statutes  for  the  preservation  and  protection  of  the  separate 
estates  of  married  women,  and  the  marital  rights  therein  exist  em  at  common 
law.  As  they  can  be  alienated  in  fee  by  a  joint  deed  of  husband  and  wifa^ 
so  they  can  be  encumbered  in  the  same  way:  McDuffy.  Beauehamp,  60  Misk 
636,  citing  the  principal  case;  EvleU  v.  Iniow,  67  Ind.  414.  Conveyance  to 
husband  and  wife  is  not  subject  to  execution  for  tiie  debts  of  fbe  boabaad: 
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\42  MiMnnppi;  U.] 

OnrxftAL  Lour  aw  Judoiowt  oh  Lauds  doss  hot  fib  8s  Ck>MaTTnm 
Pbopxrtt  or  right  in  the  land  itself.  It  is  a  mere  right  to  lery  on  the 
same  to  the  exclusion  of  other  adverse  interests  subsequent  to  the  judg- 
ment. 

TiTLs  ov  Crkditob  Who  Leyhs  under  ExicnmoH  vrov  tan  Judgment 
Relates  Back  to  the  time  of  the  judgment  so  aa  to  cut  out  intermediate 
encumbrances. 

Judgment  Creditor  Takes  in  Execution  under  his  Judgment  all  that 
belongs  to  his  debtor,  and  nothing  more. 

Judgment  Orsditor  Who  Purchases  under  his  Judgment  Stands  in 
BIB  Debtor's  Place,  and  takes  the  property  of  his  debtor  subject  to 
every  liability  under  which  the  debtor  himself  held  it. 

General  Lien  ov  Judgment  is  Subject  to  All.  Equities  which  exist  at 
the  time  of  its  rendition  in  favor  of  third  persons,  and  a  court  of  equity 
will  limit  such  lien  to  the  actual  interest  of  the  judgment  debtor  in  the 
property. 

In  Equitt,  Vendee  is  not  Owner  Adversely  to  Lien  of  Vendor,  but 
is  treated  as  a  trustee  for  him  until  the  payment  of  the  purchase-money. 

Vendor's  Lien  will  Prevail  against  Vendee,  and  against  Volunteers 
AND  Purchasers  under  Him,  with  notice,  or  having  an  equitable  title 
only;  against  assignees  claiming  by  general  assignment  made  under 
bankrupt  or  insolvent  laws,  or  by  a  failing  debtor  for  the  benefit  of 
creditors;  against  the  claim  of  dower  by  the  wife  of  the  purchaser;  and 
against  a  judgment  creditor  of  the  vendee. 

Retention  and  Enforoemsmt  or  Vendor's  Equitable  Lien  eor  Pur- 
chase-money 07  Land.  — A  vendor  of  land  who  has  taken  no  security 
for  his  purchase-money,  although  he  has  made  an  absolute  conveyance 
by  deed,  which  recites  that  the  consideration  has  been  paid,  retains  an 
equitable  lien  for  the  purchase-money,  unless  expressly  or  impliedly 
waived;  and  this  lien  will  be  enforced  in  equity  against  all  persons  ex- 
cept creditors  without  notic^holding  under  honajide  mortgages  or  deeds 
of  trust,  and  bonajide  purchasers  for  a  valuable  consideration,  without 
notice,  before  the  payment  of  the  purchase-money. 

Fbiority  07  Vendor's  Equity.  —  Purchasers  and  mortgagees  of  an  equi- 
table estate  take  the  same  subject  to  the  vendor's  equity;  and  purchasers 
and  mortgagees  of  the  legal  estate,  with  notice  of  the  lien  before  paying 
the  purchase-money,  will  be  postponed  to  the  vendor's  equity. 

Maxim,  Qui  Prior  Est  in  Tempore,  Potior  Est  in  Jure,  AppuBi 
where  equities  are  equaL 

Habqroves  delivered  a  deed  of  conveyance  to  Davis,  with 
covenants  of  general  warranty,  and  which  recited  that  the 
purchase-money  was  paid.  This  deed  was  recorded.  Wal- 
ton purchased  the  judgment  of  Henderson  and  Peal  for  a 
valuable  consideration.  Davis  having  died  in  April,  I860, 
Walton,  in  1866,  had  the  judgment  revived  against  Eli  Waites, 
hiB  administrator,  and  one  Lucas,  who  was  in  possession  of 
the  land  sold  by  Hargroves  to  Davis.    When  this  judgment 
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was  rendered,  Henderson  and  Peal  did  not  know  of  Hargroves's 
lien  on  the  lots  sold  to  Davis;  but  Walton,  at  the  time  of  the 
transfer  of  the  jadgment,  did  know  that  the  purchase-money 
was  unpaid.  In  1867,  Walton  had  execution  issued  and  levied 
on  the  land.    Other  facia  are  stated  in  the  opinion. 

TJiomas  WaUaUy  pro  se. 

J,  Z.  George  and  H,  L.  Smithy  for  the  appellee. 

By  Court,  Peyton,  J.  It  appears  from  the  record  in  this 
case  that  the  appellee,  on  the  twentieth  day  of  January,  1860, 
sold  and  conveyed  by  deed  lots  10,  11,  12,  15,  and  16,  of  land, 
in  the  town  of  McNutt,  in  the  county  of  Sunflower,  in  this 
state,  to  one  Green  B.  Davis,  and  took  his  promissory  notes  of 
that  date  to  secure  the  payment  of  the  purchase-money,  which, 
it  is  admitted,  remains  unpaid;  that  said  Davis,  at  the  time 
of  the  purchase  of  said  lots  or  parcels  of  land,  was  indebted  to 
Thomas  Henderson  and  Peal  in  a  certain  sum  of  money,  for 
which  he  confessed  a  judgment  in  the  circuit  court  of  said 
county,  on  the  eighth  day  of  June,  1860,  and  that  said  judg- 
ment was  afterwards  assigned  by  said  Henderson  and  Peal  to 
the  appellant,  who  was  proceeding  to  sell  said  lots  under  an 
execution  emanating  from  said  judgment,  when  he  was  re- 
strained from  so  doing  by  injunction  obtained  by  the  appellee, 
who  filed  his  bill  in  the  chancery  court  of  said  county,  to  en- 
force his  vendor's  lien  upon  said  lots,  and  to  subject  the  same 
to  the  payment  of  the  purchase-money;  and  that  upon  the  final 
hearing  the  chancellor  perpetuated  the  injunction,  declared 
the  vendor's  lien  to  exist,  and  decreed  that  said  lots  or  parcels 
of  land  be  sold  for  the  payment  of  the  unpaid  purchase-money, 
—  from  which  decree  the  cause  comes  here  by  appeal. 

The  only  question  presented  by  this  record  for  our  decision 
is.  Which  lien  shall  prevail,  —  that  of  the  vendor  or  that  of  the 
judgment  creditor? 

The  general  lien  of  a  judgment  on  lands  does  not  per  $e 
constitute  a  property  or  right  in  the  land  itself.  It  only  con- 
fera  a  right  to  levy  on  the  same,  to  the  exclusion  of  other 
adverse  interests,  subsequent  to  the  judgment;  and  when  the 
levy  is  actually  made  on  the  same,  the  title  of  the  creditor  re- 
lates back  to  the  time  of  the  judgment,  so  as  to  cut  out  inter- 
mediate encumbrances:  Conard  v.  Atlantic  Insurance  Company ^ 
1  Pet.  443.  The  judgment  creditor  takes  in  execution,  under 
his  judgment,  all  that  belongs  to  his  debtor,  and  nothing  more. 
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He  stands  in  the  place  of  his  debtor,  when  be  purchases  un- 
der his  judgment.  He  takes  the  property  of  bis  debtor,  sub- 
ject to  every  liability  under  which  the  debtor  himself  held  it. 
The  general  lien  of  a  judgment  on  property  is  subject  to  all 
the  equities  which  exist  at  the  time  in  favor  of  third  persons, 
and  a  court  of  equity  will  limit  such  lien  to  the  actual  interest 
of  the  judgment  debtor  in  the  property:  Keirstead  v.  Avery y  4 
Paige,  15;  JenJAna  v.  Bodley^  Smedes  &  M.  Ch.  344;  Free- 
man's Ch.  96. 

The  vendor's  lien  is  founded  in  natural  justice  and  the  pre- 
sumed intent  of  the  parties  to  the  contract.  Both  forbid  that  • 
the  vendee  shall  enjoy  the  property  without  payment  of  the 
consideration.  In  equity,  the  vendee  is  not  the  owner  ad- 
versely to  the  lien  of  the  vendor,  but  is  treated  as  a  trustee 
for  him  until  payment  of  the  purchase-money.  This  lien  ex- 
ists against  the  vendee,  and  against  volunteers  and  purchasers 
under  him,  with  notice,  or  having  an  equitable  title  only. 
And  it  will  also  prevail  against  assignees  claiming  by  general 
assignment  under  bankrupt  or  insolvent  laws,  and  against  as- 
signees claiming  under  a  general  assignment  made  by  a  fail- 
ing debtor  for  the  benefit  of  creditors;  for  in  such  cases  the 
assignees  are  deemed  to  possess  the  property  subject  to  all  the 
equities  to  which  it  was  liable  in  the  hands  of  the  debtor.  So 
it  will  prevail  against  the  claim  of  dower  by  the  wife  of  the 
purchaser,  and  against  a  judgment  creditor  of  the  vendee;  for 
each  party,  as  a  creditor,  would  have  a  lien  on  the  estate  sold 
with  an  equal  equity,  and  in  that  case  the  maxim  applies, 
Qai  prior  est  in  tempore,  potior  est  injure:  2  Story's  Eq.  Jur. 
696,  sec.  1228;  Jenkins  v.  Bodley,  Smedes  &  M.  Ch.  338. 

The  vendor  of  land  who  has  taken  no  security,  although  he 
has  made  an  absolute  conveyance  by  deed,  with  a  formal 
acknowledgment  in  the  deed,  or  on  the  back  of  it,  that  the 
consideration  has  been  paid,  retains  an  equitable  lien  for  the 
purchase-money,  unless  there  has  been  an  express  or  implied 
waiver  and  dscharge  of  it;  and  this  lien  will  be  enforced  in 
equity  against  all  persons  except  creditors  holding  under  a 
bona  fide  mortgage  or  deed  of  trust,  and  bona  fide  purchasers 
for  valuable  consideration,  without  notice:  Oilman  v.  Brown,. 
1  Mason,  213;  Tompkins  y.  Mitchell,  2 'Rand.  428;  Rossv.  Whii- 
son,  6  Yerg.  50;  Dunlap  v.  Burnett,  5  Smedes  &  M.  710  [45 
Am.  Dec.  269];  Ilolloway  v.  Ellis,  25  Miss.  103;  Patterson  v. 
Johnson,  7  Ohio,  226. 

Purchasers  and  mortgagees  of  an  equitable  estate  take  the 
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flame  mbjMt  to  the  vendor's  equity;  and  parchasere  and 
mortgagees  of  the  legal  eetate^  with  notice  of  the  lien  before 
paying  the  purchase-money,  will  be  postponed  to  the  render's 
equity.  For  in  both  these  cases  the  purchasers  and.  mort- 
gagees have  no  greater  equity  than  the  vendor.  In  the  first 
case,  they  have  but  an  equity,  and  as  between  equal  equities^ 
the  maxim  applies,  Qui  prior  est  in  iempor^^  potior  est  in  jurs. 
And  in  the  other  case,  the  legal  estate  is  not  allowed  to  pre- 
vail, in  consequence  of  the  purchaser's  equity  having  been 
destroyed  by  the  notice  which  he  had  when  he  paid  the  oon- 
*  sideration:  Roberts  on  Principles  of  Equity,  94. 

Upon  the  whole,  we  think  there  is  no  error  in  the  decifee  of 
the  court  below. 

The  decree  must  therefore  be  affirmed. 


JuDOMBHT  Lien,  Naturb  ov:  See  extended  note  to  FUI^  t.  Dunam,  9S 
Am.  Deo.  345.  Judgment  lien  is  confined  to  actual  interest  of  debtor: 
(^nrtkUl  V.  Mane,  92  Id.  422,  note  426;  extended  note  to  Filte^  ▼.  Dvneak^ 
03  Id.  346. 

As  TO  FntsT  Point  in  Stllabus,  supra,  see  Young  v,  TempLdon^  60 
Am.  Dec.  563;  Davia  ▼.  Oumifyy,  55  Id.  105. 

As  TO  Sboond  Point  in  Syllabus,  supra,  see  Farley  ▼.  Lea,  32  Am.  Dec. 
680,  note  682;  extended  note  to  Franklin  Bank  v.  Bachelder,  39  Id.  60S; 
ff alley  y.  Oldham,  41  Id.  262;  note  to  Ferguson  v.  Miles,  44  Id.  707;  Owem 
v.  PaUeaon,  44  Id.  780,  note  784;  Rogers  v.  Bi-ent,  50  Id.  422;  HittcJdnson  v. 
Horn,  50  Id.  470. 

Judgment  Lien  is  Subject  to  Equitiss  of  Third  Persons:  See  ex- 
tended note  to  FUley  v.  Duncan,  93  Am.  Dec.  346;  note  to  Ayres  v.  Duprey, 
86  Id.  670;  Skmhenahip  r.  Douglas,  82  Id.  608,  note  612;  Buelian  r.  Sumner, 
47  Id.  305. 

Existence,  Prioritt,  and  Enitorcement  of  Vendor's  Liek  for  Pur- 
chase-money OF  Land:  See  Kauffeli  ▼.  Bower,  10  Am.  Dec  428;  Oillespie  v. 
Bradford,  27  Id.  494,  note  496;  Clarke,  v.  Curtis,  37  Id.  625,  note  633;  BaWs 
Exrs  V.  Click,  39  Id.  327;  AHridge  v.  Dunn,  41  Id.  224;  Clower  v.  Bowlings, 
il  Id.  108;  Armstrong  y.  Mudd,  50  Id.  545,  note  548;  Manly  v.  Slason,  52 
Id.  60,  note  66;  Comer  v.  Banks,  52  Id.  209,  note  212;  Kilpatriek  ▼.  KUpairiA, 
55  Id.  79:  DaZ^te  y.  Mikhell,  77  Id.  99;  Filley  v.  Dmean,  93  Id.  337;  Hiesier 
V.  Oreen,  86  Id.  569. 

As  to  Seventh  and  Ninth  Points  in  Syllabus,  supra,  see  BOis  r. 
Temple,  94  Am.  Dec.  200,  note  205;  Baum  v.  Qrigshy,  81  Id.  153;  Lmeoln  v. 
Pttrcell,  73  Id.  196;  DunJap  v,  Wright,  62  Id.  506;  Salmon  v.  Hitman,  66  Id. 
322.  As  to  priority  of  vendor's  lien  over  right  to  dower,  see  Siesems  y.  SmUh, 
20  Id.  205;  Thompson  v.  Cochran,  46  Id.  08. 

Judgment  Lien  Attaches  to  and  hay  be  Enforced  against  Equitable 
Interests:  See  extended  note  to  Filley  v.  Duncan,  93  Am.  Deo.  348. 

Vendor's  Lien  for  Unpaid  Purchase-money  of  Land  which  he  has  given 
a  bond  to  convey,  overreaches  the  lien  of  any  subsequent  judgment  creditor 
•of  or  purchaser  from  the  vendeet  OiUespie  v.  Bradford,  27  Am.  Dec  49L 
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Judgment  liens  do  sot  prerail  over  prior  equitable  bkkime  on  the  sune  prop< 
ftiji  Sweet  ▼.  Jaeoeke,  81  Id.  262. 

Dunmroonoir  bitwbih  Lmr  aw  Vxndob  ajteb  ABSOLim  ComniTANOiB* 
Ain>  WHBBB  Cqhtraot  ov  Sals  is  UiixzaoDTiD^  Staxxd:  See  Baum  t. 
Grigeb^^  81  Am.  Deo.  163. 

Ajs  to  Last  Poimt  ur  Stuabui^  sdt&a,  see  Imgram  t.  ilbi^pan,  10  Am. 
l>oo.  626;  Muir  y.  Sckenck,  38  Id.  633;  St^prnA  y.  (7wui^ikim»  81  Id.  642; 
FMer  V,  Knex,  63  Id.  608. 

Ths  frinoipal  case  was  oim>  in  eaoh  of  the  following  antiioritlesy  and  to 
the  point  stated:  Judgment  lien  is  subject  to  all  equities  existing  at  the 
time,  in  favor  of  third  persons:  Fcmte  ▼.  Fcurman,  48  Miss.  660;  Aveni  v. 
McCorkk,  45  Id.  224;  Bdl  ▼.  Flaherty,  45  Id.  696;  and  a  oonrt  of  equity  will 
limit  the  lien  to  the  actual  interest  of  the  judgment  debtor  in  the  property: 
•See  last  two  cases  cited.  The  purchaser  under  a  judgment  is  substituted  to 
ihe  place  and  privileges  of  the  debtor:  Bell  v.  Flaherty,  ettpra;  and  takes 
the  property  subject  to  all  equities  existing  at  the  time,  in  favor  of  third  per- 
eons:  Oreen  v.  MkeUe,  64  Id.  228.  A  purchase  at  a  sheriff's  sale,  like  every 
other  assignment  by  act  of  law,  only  transfers  the  interest  of  the  debtor, 
whatever  it  may  be,  and  in  the  state  it  is  in,  subject  to  all  the  equitable  as 
well  as  legal  demands  of  other  persona:  Taylor  v.  Zotonutetn,  60  Id.  288. 
The  vendor's  lien  will  prevail  over  a  title  acquired  at  an  execution  sale: 
Tucker  v.  HadUy,  52  Id.  417.  Thus  a  purchaser  under  execution  against 
the  vendee  of  land,  who  has  a  bond  for  title,  acquires  only  the  interest 
of  the  obligee  in  the  bond,  and  takes  subordinate  to  the  paramount 
equity  of  the  vendor:  Cromwell  v.  Crq/t,  47  Id.  60.  The  principal  case  illus- 
trates that  class  of  cases  where  the  equity  asserted  is  one  that  need  not  be 
recorded,  and  ordinarily  cannot  be.  No  record  of  a  vendor's  lien,  the  crea- 
tion of  a  court  of  equity,  is  necessary,  and  there  is  nothing  to  shelter  the 
purchaser  at  an  execution  sale  from  its  operation:  Miaetee^ppi  Valley  Co.  v. 
Chicago  etc.  R,  R.  Co.,  58  Id.  854. 

Purchaser  of  Equitable  Tnxs,  whether  and  when  Entitled  to  Pro- 
tection AS  Purchaser  in  Good  Faith  without  Notice.  —  A  large  amount 
of  intricate  discussion  to  be  found  in  the  English  chancery  reports  on  this 
subject  has  been  rendered  inapplicable  in  this  country  by  the  universal  rejec- 
tion by  our  courts  of  the  rule  in  English  equity  concerning  the  "  tacking  "  of 
mortgages,  and  by  the  enactment  of  our  registration  laws. 

It  is  a  well-known  maxim  in  equity,  that  where  the  equities  are  equal,  the 
first  in  order  of  time  shall  prevail:  2  Story's  ESq.  Jur.,  sec.  1502;  1  Pomeroy's 
£q.  Jur.,  sees.  41^-415;  PhilOpa  v.  PhiUipe,  4  De  Gex,  F.  &  J.  208;  Cave  v. 
Cave,  L.  E.  15  Ch.  Div.  639;  Wailes  v.  Cooper,  24  Miss.  208;  Boone  v.  ChUes, 
10  Pet.  177;  HalleU  v.  Collins,  10  How.  174.  Said  Chancellor  Kent,  in  Berry 
V.  Mutual  Ins.  Co.,  2  Johns.  Ch.  603,  608:  "If  there  be  several  equitable  in- 
terests affecting  the  same  estate,  they  will,  if  the  equities  are  otherwise  equal, 
attach  upon  it  according  to  the  periods  at  which  they  commenced;  for  it  is  a 
maxim  of  equity  as  well  as  of  law  that  qui  prior  eU  tempore,  portior  est  jure." 
It  is  also  a  weU-established  doctrine,  both  in  England  and  in  this  country, 
that  the  purchaser  of  an  equitable  title,  where  the  legal  title  is  outstanding, 
acquires  only  what  his  vendor  had,  and  takes  subject  to  the  same  equities  as 
his  vendor,  whether  he  had  notice  of  them  or  not.  Such  a  purchaser  must 
always  abide  by  the  case  of  the  person  from  whom  he  buys.  He  takes  with 
notice  of  all  connter-equities,  and  as  between  the  holders  of  such  equities  and 
him,  the  maxim  applies.  Qui  prior  est  tempore,  potior  est  Jure:  Brace  v.  Duchess 
Am.  I>ic.  Vol.  xcyn-28 
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qf  MaHboirmgh,  2  P.  Wms.  491;  PHlSpe  v,  PhOUpB,  4  De  Gex,  F.  k  J.  206; 
Cave  y.  Cave,  L.  K  15  Ch.  Div.  039;  VaUier  t.  Hinde,  7  Pet.  252;  SMrroM  y. 
Craig,  7  Oraach,  34;  Borneo,  ChOeB,  10 Pet.  177;  HaXUUY,  OoOhu,  10  How. 
174;  Dania  v.  HotUngshead,  16  Oa.  190;  Pmnrnmrn  ▼.  ^ieoiiey,  14  HL  15; 
OaVion  v.  MeCaaUn,  I  Blackf.  91;  StoiUv.  EyaU,  13 Kan.  232;  Mooft  ▼.  DtxUf 
1  A.  K.  Marsh.  140;  Waiks  ▼.  Cooper,  24  Miss.  206;  Poll;  ▼.  Oattant,  2  Dot. 
ft  B.  Eq.  895;  S.  0.,  34  Am.  Itoo.  410;  Whibom  ▼.  OorreU,  3  Ired.  Eq.  117; 
Smith  ▼.  Scmk  qf  Wadeaboromghy  4  Jones  Eq.  303;  Larrowe  t.  Beam,  10  Ohio, 
498;  Chew  v.  Bamet,  11  8erg.  k  B.  389;  frtwner  v.  Arthurs,  7  Pa.  St.  165; 
Snelgrove  y.  Snetgrove,  4  Desans.  Eq.  274;  Brown  v.  TTood,  6  Rich.  Eq.  155; 
PerUna  r.  J7ay«,  Cooke,  163;  S.  C,  5  Am.  Dec.  680;  Craig  v.  Leiper,  2  Terg. 
193;  S.  C,  24  Am.  Dec.  479;  UnhertUg  v.  Cambreling,  6  Yerg.  79;  HighY. 
Batie,  10  Id.  335;  WiUiame  y.  Love,  2  Head,  80;  Young  ▼.  JOsm,  4  Heisk. 
529;  White  y.  NashvOle  etc  B.  B.  Co.,  7  Id.  518;  Jarmin  y.  jPorlqf,  7  Lea,  141; 
York  y.  MeNutt,  16  Tex.  13;  S.  C,  67  Am.  Dec  607;  ^'mtKA  y.  Tucker,  25 
Tex.  60;  Briecoe  v.  il«Afty,  24  Oratt.  478. 

In  the  case  of  Philip  y.  PhUUpe,  4  De  Gex,  F.  k  J.  215,  Lord  ChanoeUar 
Westbury  said:  "  I  take  it  to  be  a  clear  proposition  that  eyery  conyeyance  of 
an  equitable  interest  is  an  innocent  conyeyance,  that  is  to  say,  the  grant  of  a 
person  entitled  merely  in  eqaity  passes  only  that  which  he  is  justly  entitled 
to,  and  no  more.  If,  therefore,  a  person  seised  of  an  equitable  estate  (the 
legal  estate  being  outstanding)  makes  an  assurance  by  way  of  mortgage  or 
grants  an  annuity,  and  afterwards  conyeys  the  whole  estate  to  a  purchaser, 
he  can  grant  to  the  purchaser  that  which  he  has,  yiz.,  the  estate  subject  to 
the  mortgage  or  annuity,  and  no  more.  The  subeequent  grantee  takes  only 
that  which  is  left  in  the  grantor.  Hence  grantees  and  encumbrancers  claiming 
in  equity  take  and  are  ranked  according  to  the  dates  of  their  securities;  and 
the  maxim  applies.  Qui  prior  est  tempore,  potior  est  jure.  The  first  grantee  is 
potior,  —  that  is,  poteniior.  He  has  a  better  and  superior,  because  a  prior, 
equity.  The  first  grantee  has  a  right  to  be  paid  first,  and  it  is  quite  imma- 
terial whether  the  subsequent  encumbrancers  at  the  time  when  they  took 
their  securities  and  paid  their  money  had  notice  of  the  first  encumbrance  or 
not.'*  Chief  Justice  Marshall,  in  deliyering  the  opinion  of  the  court  in  Vat- 
tier  y.  Hinde,  7  Pet.  271,  said:  "  The  rules  respecting  a  purchaser  without 
notice  are  framed  for  the  protection  of  him  who  purchases  a  legal  estate  and 
pays  the  purchase-money  without  knowledge  of  an  outstanding  equity.  They 
do  not  protect  a  person  who  acquires  no  semblance  of  title.  1  hey  apply 
fully  only  to  the  purchaser  of  the  legal  estate.  Even  the  purchaser  of  an 
equity  is  bound  to  take  notice  of  any  prior  equity."  Gibson,  C.  J.,  in  dellv* 
ering  the  opinion  of  the  court  in  Chew  v.  Bamet,  11  Serg.  &  R.  392,  said: 
"  Every  purchaser  of  an  imperfect  title  takes  it  with  all  its  imperfections  on 
its  head.  It  is  his  own  fault  that  he  confides  in  a  title  which  appears  defect- 
ive in  his  own  eyes;  and  he  does  so  at  his  own  peril.  Now,  every  equitable 
title  is  incomplete  on  its  face;  it  is  in  truth  nothing  more  than  a  title  to  go 
into  chancery  to  have  the  legal  estate  conveyed;  and  therefore  every  pur- 
chaser of  a  mere  equity  takes  it  subject  to  every  dog  that  may  lie  on  it, 
whether  he  has  had  notice  of  it  or  not."  And  in  tiie  subeequent  case  of  Kra- 
mer v.  Arthurs,  7  Pa.  St.  170,  the  same  learned  judge  said:  "No  rule  it 
sounder  or  more  imperative  than  that  the  purchaser  of  an  inchoate  or  imper- 
fect title,  intimating  as  it  does  that  something  is  kept  back,  must  stand  or 
fall  by  it  as  it  existed  in  the  hands  of  his  vendor."  And  Christian,  J.,  who 
delivered  the  opinion  of  the  court  in  Briscoe  v.  Ashbg,  24  Qratt.  478,  said: 
*'  When,  therefore,  a  purchaser  buys  an  equitable  estate  or  interest  with  a 
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knowledge  of  its  real  character,  and  withoat  obtaining  a  legal  title,  he  caa 
found  no  claim  on  the  mere  fact  of  the  purchase,  and  must  stand  or  fall  hj 
the  title  of  the  vendor." 

The  American  authorities  hold  that  the  purchaser  of  an  equitable  title  or 
interest,  who  knows  that  the  legal  title  is  outstauding  in  another,  and  that 
he  is  purchasing  merely  an  equitable  title,  cannot  be  a  bona  fidt  purchaser 
without  notice:  Vomer  ▼.  Hvndt^  7  Pet.  252;  SUnA  v.  Ryail^  13  Kan.  232; 
WaXLeA  ▼.  Cooper,  24  Miss.  208;  CMdsborough  ▼.  Turner,  67  N.  C.  403;  Chew 
T.  Bamet^  11  Serg.  k  K  389;  Brwony.  Wood,  6  Bich.  Eq.  155;  Crtdg  ▼.  LOper^ 

2  Yerg.  103;  S.  C,  24  Am.  Dec  479;  High  ▼.  BaUe,  10  Yerg.  335;  WhMe  y. 
NcuhdUe  etc.  i?.  B,  Co,,  7  Heisk.  518;  Jarman  v.  Fat  ley,  7  Lea,  141;  Briaeoe 
V.  Aahby,  24  Gratt.  454.  In  the  case  last  cited.  Christian,  J.,  in  delivering 
the  opinion  of  the  courts  referring  to  a  purchaser  of  an  equitable  title  who 
knew  that  the  legal  title  was  outstanding,  and  that  he  was  purchasing  only 
an  equitable  title,  said:  "The  purchaser  of  such  a  title  cannot  occupy  the 
position  of  a  bona  fide  purchaser  without  notice.  The  fact  that  the  legal  title 
is  outstandiug  is  of  itself  notice  to  him  of  the  risks  which  he  assumes  by  be- 
coming the  purchaser  of  a  mere  equity,  and  he  takes  only  what  his  vendot 
can  convey  himself,  or  that  which  he  [the  vendor]  can  call  upon  a  court  of 
equity  to  convey  to  him."  And  in  WaHea  v.  Cooper,  24  Miss.  208,  it  was  held 
that  a  purchaser  of  a  mere  equitable  estate  is  not  embraced  in  the  definition 
of  a  hvnafide  purchaser  without  notice.  And  Valentine,  J.,  in  delivering  the 
opinion  of  the  court  in  Stout  v.  Hyatt,  13  Kan.  244,  said:  "A  party  purchas- 
ing a  merely  equitable  title  must  always  take  notice  of  all  counter-equities 
which  may  be  outstanding  in  favor  of  the  person  holding  the  legal  title.  A 
party  purchasing  a  merely  equitable  title  cannot  be  a  bona  fide  purchaser  so 
as  to  defeat  prior  equities  existing  in  favor  of  the  person  holding  the  legal 
title." 

In  view  of  the  system  of  recording  prevailing  in  all  the  states  of  the  Union, 
it  is  difficult  to  imagine  how  the  purchaser  of  a  merely  equitable  title  could 
be  ignorant  of  the  existing  outstanding  legal  title.  Practically,  therefore, 
it  would  seem  that  in  this  country  the  purchaser  of  a  merely  equitable  title 
cannot  be  entitled  to  the  protection  of  a  purchaser  in  good  faith  without  no- 
tice. It  is  possible  that  where  a  party  has  acquired  an  equitable  estate  by 
means  of  a  conveyance  that  purported  to  convey  the  land  itself,  and  has  re- 
ceived the  instrument,  and  paid  the  consideration  without  notice  of  a  prior 
claim,  he  might,  by  buying  in  the  legal  title,  procure  for  himself  the  protec- 
tion of  a  bona  fide  purchaser  without  notice.  But  as  the  doctrine  of  **  tack- 
ing "  mortgages  is  everywhere  rejected  in  this  country,  and  registration  laws 
prevail  in  all  the  states,  it  is  hard  to  see  how  a  case  of  that  kind  can  arise. 
It  is  an  established  rule  of  equity  pleading  that  a  defendant  who  relies  upon 
the  defense  of  bona  fide  purchaser  must  in  his  plea  aver  that  the  person  who 
conveyed  to  him,  or  executed  the  mortgage  to  him,  was  seised  in  fee,  or  pre- 
tended to  be  so  seised:  Story's  Eq.  PL,  sec.  805;  Tretfanian  v.  Moss,  1  Vern. 
246;  Head  v.  EgerUm,  3  P.  Wms.  279;  Wallwyn  v.  Lee,  9  Yes.  84;  Daniels  v. 
Ikurison,  16  Id.  249;  Flagg  v.  Mann,  2  Sum.  486;  Ooldsbmrowjh  v.  Turner, 
67  N.  G.  403;  Brown  v.  Wood,  6  Bich.  Eq.  155;  Snelgrove  v.  Snelgrove,  4 
Besaus.  Eq.  274;  Craig  v.  Leiper,  2  Yerg.  193;  S.  C,  24  Am.  Bep.  479;  Bhea 
V.  AUtson^  3  Head,  176;  SmUheal  v.  Cray,  1  Humph.  491;  Saylars  v.  Sayhrs, 

3  Heisk.  525.  It  ia  said  in  2  Lead.  Gas.  Eq.  67,  that  the  doctrine  that  the 
vendor  must  have  or  appear  to  have  the  legal  title  is  generally  accepted  in 
the  United  States. 

In  England^  if  there  are  three  aucoessive  mortgagees,  the  first  of  whom  has 
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tiMlqpi  tiil€^  and  tha  third,  at  the  tune  of  the  paTmeBi  of  hii  money,  had 
■osfltioe  of  the  eeoond  encumbrance,  and  he  pays  off  the  first  mortgagee, 
and  takes  an  assignment  of  his  seenrities  and  a  oonveymnce  of  the  l^gel 
estatei,  he  is  entitled  to  tack  his  third  mortgage  to  the  first  which  he  has  thus 
aofinred,  and  exclode  the  intermediate  encnmbraneer:  2  Pomeroy's  Eq.  Jar., 
sec.  768;  Brace  v.  Ducbua  qf  MarBanmifk,  2  P.  Wms.  491;  PhiSipB  v.  PhOiip^ 
4  Be  Oex,  F.  k  J.  206.  This  is  the  English  role  oonoeming  "tacking,** 
winch  has,  faowerer,  been  muversaUy  rejected  by  the  courts  of  this  coontiy. 
But  in  Fuuih  v,  Shaw,  19  Beav.  600,  it  was  held  that  as  between  sncoessiye 
equitable  encumfaranoers  without  notice  of  the  prior  encumbrance,  if  the  legs! 
estate  is  outstanding,  and  the  qnestton  is  between  the  two  equitable  encum- 
brancers, both  of  whom  advanced  their  numey  without  any  notice  of  any 
encumbrance  on  the  estate,  and  therefore  exactly  under  the  same  oonditioiifl^ 
their  conduct  being  the  same,  priority  is  given  to  him  who  advanced  his 
■umey  prior  in  point  of  time.  The  doctrine  of  purchaser  for  valuable  con- 
sideration without  notice  does  not  apply  to  that  state  of  things.  Kor  does 
the  rule  of  purchaser  for  value  without  notice  apply  between  equitable  in- 
•  tsrests  where  the  drcu  instances  are  such  as  to  require  equity  to  determine 
the  priorities:  PMQi^  v.  PAiZ^ps,  4  De  Oex,  F.  ft  J.  206;  Omv.Onw^  L.B. 
15  Gh.  Div.  630. 


Gassell  V.  Baokbaok. 

[42  Mississippi,  66.  J 

Bum  cm  Osutol  vk  PosaisaioN  ov  Thiild  Psrsov  Fabsks  Ttilm,  thouoh 
P06SX88ION  IS  NOT  Takkn.  The  sale  of  a  specific,  designated  chattel, 
in  the  posaeasion  of  a  third  person,  where  the  purchase-money  is  paid  in 
full  at  ihe  date  of  sale,  vests  in  the  purchaser  a  perfect  and  complete 
title,  though  the  actual  possession  of  the  chattel  is  not  changed. 

HaTUBB  or  Q0VBBNM3E1IT  OV  CONYEDX&ATB  SXATIS  WITH  RSSPSCT  TO  TBAT 

OV  United  Statxs.  —The  Confederate  States  of  America,  and  the  state 
governments  organised  under  it»  in  relation  to  the  United  States  and  its 
loyal  citiaens,  were  not  governments  dejure  or  de/acto  as  those  terms 
are  used  in  the  law  of  nations. 

COMVBDBEATB  QOVEBNMKNT  WAS  Qhs  J>K   VA£T0  AS  TO  ITS  OWN  CmZBin. 

In  reference  to  all  matters  of  internal,  private,  and  domestic  import^ 
not  affiscted  by  the  laws  and  constitutian  of  the  United  States,  and  which 
wore  completed  and  consummated, — in  other  words,  executed, — the 
wmferlerate  government  and  the  state  governments  under  it  were  govern* 
nents  in  tut  for  the  time  being  for  the  purpoee  of  protecting  the  rights 
of  persons  and  pn^erty,  sod  as  an  immunity  to  its  citiaens  from  liability 
and  punishment  for  obeying  the  laws  of  such  government. 
Ooosis  WILL  Lkayx  Pabtxbs  ih  Pabi  Deucto  Exacilt  as  It  Finds 
THMi.  Thus  where  parties  who  were  residents  within  and  adherents 
to  the  confederate  government  during  the  late  civil  war  had  a  oontro- 
veny  as  to  their  legal  rights  as  ezistiiig  under  that  government^  the 
oonrts  of  the  legitimate  government,  when  restored,  denied  their  active 
•Id  to  either  par^,  and  left  them  exactly  as  they  found  them. 

Bagkback  sued  Gassell  for  taking  and  carrying  away,  on 
fane  5,  1865,  two  bales  of  cotton  belonging  to  Backrack. 
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Backrack's  testimony  flhowed  that  through  an  agent,  Gazan, 
he  had  purchased  the  cotton  in  controversy  from  A.  H.  Din- 
kins,  and  left  it  in  his  possession;  that  on  June  5,  1865,  Cas- 
sell  came  orer  to  Dinkins's  and  carried  off  the  two  bales;  and 
that  the  cotton  was  worth  from  $150  to  $200  per  bale.  For 
Cassell,  R.  H.  Gould  testified  that  he  was  a  duly  commissioned 
tax  collector  of  the  Confederate  States;  that  in  1864,  be 
levied  on  two  bales  of  cotton  of  the  lot  purchased  by  Back- 
rack  from  Dinkins  for  unpaid  taxes  due  from  Backrack  to  the 
Confederate  States,  and  sold  the  same  at  public  auction  to 
Cassell,  who  paid  him  the  amount  of  the  purchase;  that  the 
levy  and  sale  were  regularly  made;  and  that  the  bales  sold 
were  numbered  11  and  13  or  14.  Cassell  testified  that  he 
bought  the  cotton  from  (}ould,  tax  collector;  that  it  remained 
at  Dinkins's  until  he  removed  it  in  1865;  and  that  he  removed 
the  two  bales  that  he  purchased  from  Gould.  Other  fistcts  are 
stated  in  the  opinion. 

Sefnmes  and  Cooper j  and  John  Handy^  for  the  plaintiff  in 
0nor. 

E.  J.  Bowers^  for  the  defendant  in  error. 

By  Court,  Jeffords,  J.  The  declaration  in  this  case  con- 
tains two  counts.  The  first  is  in  trespass,  and  alleges  that 
Cassell,  the  defendant  below,  on  the  sixth  day  of  June,  1865« 
with  force  and  arms,  broke  and  entered  the  close  of  one  A.  H. 
Dinkins,  in  police  district  No.  3,  in  Madison  County,  and  took 
and  carried  away  from  said  close  two  bales  of  cotton  belonging 
to  the  plaintiff,  Jacob  Backrack,  the  same  being  of  the  value  of 
five  hundred  dollars,  and  to  the  damage  of  the  plaintiff  in  the 
sum  of  one  thousand  dollars. 

The  second  count  is  in  trover,  and  alleges  that  on  the  fifth 
day  of  June,  1865,  the  defendant  wrongfully  converted  to  his 
own  use  two  bales  of  cotton  belonging  to  the  plaintiff,  to  the 
damage  of  the  plaintiff  in  the  sum  of  one  thousand  dollars. 

Cassell,  the  defendant  below,  pleaded  the  general  issue, 
defending  the  wrong  and  injury,  etc.,  and  giving  notice  that 
under  his  plea  of  the  general  issue  he  would  oSer  in  evi- 
dence on  his  part  that  at  a  tax  sale  regularly  conducted  by 
the  Confederate  States  government  tax  collector,  for  non- 
payment of  certain  taxes  due  the  Confederate  States  gov- 
ernment by  said  Backrack  on  certain  cotton,  of  which  these 
two  bales  of  cotton  were  a  part,  he,  the  said  Cassell,  pur- 
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chased  the  said  two  bales  at  said  sale,  and  paid  for  the  same, 
he  being  the  highest  and  last  bidder  for  the  said  two  bales 
of  cotton,  and  that  said  sale  took  place  on  or  abont  the  seven- 
teenth day  of  June,  1864.  The  defendant  also  gave  notice 
of  set-off,  and  accord  and  satisfaction.  The  cause  was  sub- 
mitted to  a  jury,  and  they  returned  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $151.90;  and  thereupon  the  de- 
fendant below  moved  for  a  new  trial  for  the  reasons  stated  in 
the  record;  and  the  motion  having  been  considered  by  the 
court,  said  motion  was  overruled,  and  judgment  rendered 
on  the  verdict  in  favor  of  the  plaintiff,  to  which  ruling  and 
action  of  the  court  the  defendant  excepted,  and  tendered  his 
bill  of  exceptions,  —  to  reverse  which  judgment  this  writ  of 
error  is  now  prosecuted.  On  the  trial  of  this  case  in  the  cir- 
cuit court,  the  following  instructions  were  requested  and  given 
for  the  plaintiff:  '*  1.  The  court  instructs  the  jury  that  the 
sale  by  Oould  to  Cassell  conferred  on  Cassell  no  title  to  the 
cotton  in  controversy,  unless  said  sale  was  subsequently  rati- 
fied by  plaintiff  or  his  agent,  Gazan;  2.  The  sale  by  Gould  to 
Cassell,  as  one  then  acting  as  an  ofiicer  of  the  Confederate 
States  government,  conferred  upon  Cassell  no  title  to  the  cot- 
ton in  question,"  etc.  The  giving  of  these  instructions,  and 
refusal  of  the  court  to  grant  a  new  trial,  are  assigned  for 
error. 

The  officia'.  character  of  Gould,  as  the  regularly  authorised 
tax  collector  for  the  Confederate  States  government,  does  not 
seem  to  have  been  denied  or  questioned  at  the  trial;  nor  was 
any  objection  raised  as  to  the  regularity  of  the  sale  made  by 
Gould  as  suci)  tax  collector.  It  is  asserted,  and  not  denied, 
that  the  sale  took  place  in  June,  1864,  whilst  the  Confederacy 
remained  intact,  and  its  authority  and  power  irresistible  in  the 
greater  portion  of  the  state  of  Mississippi.  The  proof  shows 
that  the  sale  wa3  of  two  particular  bales  of  cotton,  designated 
by  number;  thai  the  purchase-money  was  paid  in  full  by  the 
purchaser  at  the  dafe  of  the  sale.  Nothing  further  remained 
to  be  done  by  either  party  in  order  to  confer  a  perfect  and 
complete  title  to  the  property  sold  oq  the  vendee.  As  between 
the  vendor  and  vendee,  this  transaction  was  folly  executed 
and  closed,  and  the  rights  of  the  parties  irrevocably  fixed  when 
the  purchase-money  was  paid.  It  can  make  no  difference 
that  the  vendee  allowed  the  cotton  to  remain  at  the  place 
where  he  bought  it,  as  by  leaving  it  there  it  remained  entirely 
at  his  own  risk,  and,  in  contemplation  of  law,  was  in  his  con« 
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Btructive  or  actual  poBsessioQ  from  the  date  of  the  Bale.  It  ia 
alleged  by  the  plaintiff  below  that  the  defendant  below,  wben 
he  removed  the  cotton  which  he  bought,  took  one  wrong  bale; 
but  there  is  no  legal  proof  on  this  point  whatever  in  the  case. 
In  the  absence  of  proof,  we  are  bound  to  presume  that  he  re- 
moved  the  precise  two  bales  of  cotton  which  he  purchased, 
as  the  law  never  presumes  the  commission  of  a  trespass  or 
wrong. 

It  is  a  conceded  fact  that  both  Backrack  and  Cassell  were 
residents  within  and  adherents  to  the  Confederate  States  gov- 
ernment, during  the  continuance  of  the  late  rebellion.  Back- 
rack,  now,  however,  that  he  has  played  and  lost,  insists  that 
the  Confederacy  never  was  a  government  at  all,  not  even  so  far 
as  its  own  subjects  and  adherents  were  concerned,  and  as  a 
necessary  legal  consequence,  never  had  any  authority  to  im- 
pose and  collect  taxes  from  its  own  citizens. 

The  question  at  once  arises.  What  was  this  so-called  Con- 
federate States  government?  Was  it  in  all  respects,  and  for 
all  purposes,  a  disorganized  mass,  a  disorderly  and  irrespon- 
sible mob?  Or  rather,  was  it  not  for  certain  purposes,  and 
with  reference  to  certain  persons  and  parties,  a  government  in 
fact  for  the  time  being? 

We  are  well  aware  that  in  respect  to  the  United  States 
government  and  its  loyal  citizens,  this  is  now  no  longer  a  ques- 
tion open  for  discussion.  It  is  now  fully  and  finally  settled  by 
every  department  of  the  federal  government,  beyond  all  future 
controversy,  that,  in  relation  to  the  United  States,  the  late 
Confederacy  was  not  a  government  either  de  jure  or  de  facto^ 
within  the  meaning  of  these  terms  as  used  in  the  law  of 
nations. 

The  pretensions  of  nationality  set  up  by  the  Confederacy 
were  most  steadily  and  constantly  denied  by  the  United  States 
from  the  beginning  to  the  close  of  the  recent  civil  war.  This 
was  the  very  point  in  issue.  It  was  the  great  central  subject- 
matter  of  controversy  between  the  contending  parties. 

The  policy  adopted  by  the  United  States  government,  and  all 
the  several  departments,  in  all  its  dealings  with  this  question, 
in  whatever  form  or  shape  it  presented  itself,  was  adhered  to 
and  pursued  with  a  tenacity  of  purpose  which  challenges  the 
admiration  of  the  world.  It  was  never  relinquished  or  even 
lost  sight  of  for  a  single  moment  of  time.  It  was  maintained 
with  a  firmness  and  consistence  unparalleled  in  the  political 
history  of  nations,  reaching  the  sublime  in  statesmanship. 
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But  does  it  necessarfly  follow  that,  became  the  pretended 
confederate  government  was  no  government  so  far  as  the 
United  States  and  its  loyal  citizens  were  concerned,  it  was  no 
government  as  to  those  who  organized,  put  in  motion,  and  ad- 
hered to  its  fortunes  during  its  continuance?     We  think  not. 

It  is  well  known  that,  after  the  breaking  out  of  hostili- 
ties, those  who  resided  within  confederate  territory  not  only 
acknowledged  allegiance  to  the  established  central  govern- 
ment, but  with  a  unanimity  and  alacrity  never  before  re- 
corded in  history,  an  entire  people  rushed  to  the  support  of  the 
confederate  standard.  The  old  state  governments  were  over- 
thrown, and,  speaking  from  the  federal  stand-point,  usurping 
governments  were  erected  in  their  stead,  and  the  Confederate 
States  government,  with  sovereign  power  over  all  the  eleven 
seceding  states,  was  formed  by  the  almost  unanimous  voice  of 
an  entire  people.  These  governments,  both  state  and  central, 
were  maintained  and  adhered  to  for  a  period  of  more  than 
four  years  with  unmatched  devotion. 

During  all  this  time  the  internal  and  domestic  concerns  of 
life  and  business  flowed  on  in  their  accustomed  channels. 
Transactions  involving  thousands  of  millions  of  dollars  had 
been  fully  consummated;  innumerable  contracts  entered  into 
and  executed  by  the  parties  in  interest;  thousands  of  persons 
united  in  marriage,  and  children  born  of  such  marriages;  the 
reaper  Death,  having  been  unusually  busy  during  this  period, 
had  *'  heralded  his  millions  to  their  homes  in  the  dim  land  of 
dreams  ";  estates  of  decedents  and  minors  had  been  adminis- 
tered; real  estate  and  personal  property  of  countless  value  had 
changed  hands;  courts  were  held,  judgments  rendered,  and 
decrees  pronounced  and  executed,  —  between  the  commence- 
ment and  close  of  the  war,  under  the  assumed  sanction  of 
government  and  law. 

We  cannot  now  imagine  any  just  political  reason  or  sound 
principle  of  state  policy  which  demands  that  we  should  hold 
that,  as  between  the  citizens  of  the  Confederacy  and  the  Con- 
federate States  government,  there  was  no  government  what- 
ever. This  tribunal  will  take  judicial  notice  of  the  fact,  as  a 
matter  of  public  notoriety  and  history,  that  the  inhabitants  of 
the  Confederacy  were  not  reduced  to  an  absolute  condition  of 
barbarism,  anarchy,  and  chaos  during  the  continuance  of  the 
rebellion. 

We  are  inflexibly  averse  to  harrowing  up  the  bones  and 
ashes  of  the  late  unfortunate  civil  strife.    Whenever  we  can 
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do  BO,  witbofQt  dqparting  from  the  straight  path  of  duty,  we 
feel  constrained  not  to  disturb  their  repose.  Not  by  any  word 
or  deed  of  ours  would  we  knowingly  renew  or  perpetuate  a 
single  unpleasant  recollection  of  the  deplorable  past. 

Whilst  we  admit  that  the  public  policy  of  the  United  States 
goremment  holds  that  the  confederacy  and  the  state  govern- 
ments organized  thereunder  were  unlawful  combinations,  and 
their  acts  illegal  and  vdd,  so  far  as  they  affect  that  govern- 
ment and  its  loyal  citisens,  still,  in  reference  to  all  matters  of 
internal,  private,  and  domestic  import,  indifferent  to  the  gov- 
ernment and  laws  of  the  United  States,  we  are  satisfied  it  is 
our  duty  to  hold  that  so  far  as  the  inhabitants  of  the  Confed- 
eracy were  concerned,  it  was  a  government  in  fieust  for  the  time 
being,  for  the  purpose  of  conserving  fully  the  private  rights  of 
persons  and  property,  and  for  the  protection  of  individuals 
from  liability  and  punishment  for  obeying  the  laws  of  such 
government.  To  hold  differently  would  overturn,  without  par- 
ticularizing, almost  every  transaction,  whether  of  a  public  or 
private  nature,  which  transpired  during^  the  supremacy  of  the 
Confederacy,  and  would  lead  to  consequences  productive  of  in- 
calculable mischief. 

On  the  other  hand,  we  believe  we  can  see  many  satisfactory 
and  controlling  reasons  why,  as  between  the  parties  to  and  the 
citizens  of  the  central  and  state  governments  composing  the 
Confederacy,  they  were  governments  in  fact  in  all  matters  re- 
lating to  their  internal  domestic  affairs;  and  especially  should 
this  be  so  with  reference  to  past  and  executed  transactions. 

We  are  of  opinion  that  for  reasons  of  public  policy  alone,  if 
for  no  other,  the  courts  of  the  country  should  withhold  their 
active  interference  in  all  such  cases.  If  it  be  true,  as  we  have 
attempted  to  demonstrate  (and  we  are  confident  we  have  made 
no  mistake  in  this),  that  the  Confederate  States  government, 
and  the*  several  state  governments  composing  the  central 
power,  were  "  unlawful  combinations  of  persons,"  confederat- 
ing together  for  illegal  and  criminal  objects  merely,  it  seems 
to  us  that  it  follows  irresistibly  that  all  who  formed  part  of 
and  adhered  to  these  unlawful  9rganizations  were  not  only 
particepa  criminis^  but  were  in  a  strict  legal  sense  in  pari  de- 
licto, and  that  therefore,  as  between  all  parties  standing  in 
this  relation  to  each  other,  the  courts  of  the  legitimate  govern- 
ment, when  restored,  upon  well-established  and  familiar  prin- 
ciples of  law,  should  deny  their  active  aid  to  either  party,  and 
leave  them  in  the  exact  condition  in  which  they  find  them. 
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We  are  not  aware  that  this  question  has  been  the  subject  of 
judicial  investigation,  either  in  the  federal  or  state  tribunals 
of  the  country;  and  it  is  a  matter  of  regret  that  we  have  not 
been  able  to  fortify  our  position  by  precedent  and  authority. 
We  have,  however,  arrived  at  the  present  conclusion  after  the 
most  careful  and  deliberate  consideration,  in  full  view  of  the 
vast  importance  of  the  question  to  be  determined. 

There  is  nothing  in  the  position  assumed  in  this  case  in  con- 
flict with  the  principles  intended  to  be  discussed  and  adjudi- 
cated by  the  opinion  of  the  court  of  the  present  term  in  the 
oase  of  Thomas  v.  Taylor,  42  Miss.  651. 

In  that  case,  the  subject-matter  of  the  controversy  was 
executory,  whereas,  in  the  case  at  bar,  it  had  been  whoUy 
executed. 

This  opinion  is  designed  to  be  limited  in  its  bearing  to  mat- 
ters and  transactions  not  affected  by  the  constitution  and  laws 
t>f  the  United  States,  and  which  have  been  entirely  consum- 
mated by  the  Confederate  States  government  upon  its  own 
t^itizens,  or  to  subjects  of  controversy  arising  between  such  citi- 
sens,  and  executed  by  them  during  the  time  when  that  govern- 
ment was  claiming  to  exercise,  and  in  point  of  fact  did  exercise, 
sovereign  power  over  the  territory  within  its  control. 

For  the  reasons  here  stated,  we  are  of  opinion  that  the  in- 
structions given  by  the  court  below  were  erroneous.  Its  judg- 
ment must,  therefore,  be  reversed,  the  verdict  set  aside,  a 
wnire  de  novo  awarded,  and  the  cause  remanded. 


Bale  wrracwT  Dbjvxbt^  ViLmirr  ov^  as  ▲oadist  Ymbtdok,  asd  as  to 
Tbibd  Persons:  See  Cleveland  ▼.  WiOkune,  94  Am.  Dec.  274»  note  281;  Browm 
▼.  Pieree,  93  Id.  57,  note  60;  note  to  Ckmmm  t.  Madigan,  82  Id.  6S7. 

Ck>iina>SBATB  Qovsbnmxsitb,  Natubb  ov  dubino  Gnm.  War:  See  Waiatm 
▼.  Same,  91  Am.  Deo.  484;  Toet  v.  SUmi,  94  Id.  194;  note  to  HallT.  Hail,  94 
Id.  716;  Cfhiaholm  v.  Ookman,  94  Id.  678;  ffawoer  t.  Setdemridge.  94  Id.  fiSS; 
Medffeer.  Priee,  94  Id.  607. 

Whibb  Fabuxs  asm  ih  Vasi  Dbjoio^  Bkuo  will  hot  bb  QMAwam 
Bee  note  to  SdMdi  ▼.  Barker,  87  Am.  Deo.  682. 

Thb  fbingifal  oasb  was  oitbd  aoDMwliait  indBABiMj  in  €/r^lm  v.  Dogamt 
48  law.  23. 
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Bridges  v.  Winters, 

[42  Mississippi,  186. J 

Material  Alteration  in  Instrument,  What  CoNSTrnma.  —  Any  altera- 
tion made  which  causes  the  instrument  to  speak  a  language  different^  in 
legal  effect,  from  that  which  it  originally  spoke  is  a  material  alteration. 

Example  ov  Immaterial  Alteration  in  Note.  —  A  note  was  executed 
May  28,  1859,  whereby  the  makers  promised  to  pay  one  thousand  dol- 
lars, twelve  months  after  date,  and  the  consideration  of  which  was 
"loaned  money.**  It  was  changed  by  the  insertion  of  the  words  "in 
gold  ";  and  it  was  held  that,  as  the  legal  liability  of  the  makers  was  not 
thereby  changed,  such  alteration  was  immaterial. 

Alteration  of  Instrument  Which  only  Expresses  What  Law  Im- 
plies IS  Immaterial.  Thus,  where  a  note  dated  May  28,  1859,  pay- 
able twelve  months  after  date,  consideration  "loaned  money,"  was 
altered  by  inserting  the  words  "in  gold,"  the  law,  at  that  date,  fixed 
the  liability  of  the  makers,  without  these  words,  and  determined  the 
sort  of  funds  the  note  should  be  paid  in.  The  makers  could  not  dis- 
charge it  at  maturity  in  any  other  currency  than  gold.  The  alteration 
only  expressed  what  the  law  implied,  and  the  alteration  was  therefore 
held  immaterial,  though  made  by  the  payee.  A  different  rule,  however, 
would  prevail  where  the  alteration  was  made  frandulently,  or  with  a 
fraudulent  intent. 

DiVPERENCE  BETWEEN   ALTERATION  AND    SPOLIATION   OP  InSTRXTMENT. — An 

alteration  is  an  act  done  upon  the  instrument,  by  which  its  meaning  or 
language  is  changed  in  a  material  point,  and  by  the  party  entitled  to  the 
instrument,  either  in  writing  or  erasing;  but  if  done  by  a  atranger,  with- 
out the  participation  of  the  party  interested,  it  is  a  spoliation  or  mutila- 
tion of  the  instrument^  not  changing  its  legal  operation,  so  long  as  the 
original  writing  remains  legible. 

MzBBiasippi  Statute  Requires  Notioe  prom  Surjbtibs  to  Holder  op 
Note  to  Sue  Principal,  or  all  the  parties,  to  be  in  writing.  A  verbal 
notice  will  not  discharge  the  sureties  from  liability. 

High  Court  op  Mississippi  will  not  Disturb  Judgments  op  Inpsriob 
Ck>URTS  when  substantially  correct,  although  obnoxious  to  technical  ob- 
jections, which  do  not  prejudice  the  interest  of  the  plaintiff  in  error. 

Assumpsit  by  defendants  in  error  upon  a  promissory  note. 
The  trial  was  had  upon  the  issues  joined  on  the  first  and  sec- 
ond pleas.  The  jury  returned:  "  We,  the  jury,  find  for  the 
plaintifis."  Judgment  was  thereupon  rendered  for  $1,783 
damages,  with  ten  per  cent  interest,  and  costs.  Other  facts 
are  stated  in  the  opinion. 

Turner  J  OroveSy  and  Turner ^  for  the  appellants. 
/.  NUeBj  for  the  defendants  in  error. 

By  Court,  Shackelfobd,  C.  J.  This  is  an  action  of  OMvnip- 
$U^  instituted  to  the  March  term,  1867,  of  the  Attalla  circuit 
courts  upon  a  promissory  note,  of  which  the  foUowing  is  a 
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*^  $1,000.  Twelve  months  after  date,  we,  or  either  of  us, 
promise  to  pay  to  John  Winters,  or  bearer,  the  sum  of  one 
thousand  dollars,  loaned  money  in  gold^  with  interest  at  ten 
per  cent  per  annum.    This  26th  day  of  May,  1859. 

*' Robert  M.  Harris. 

"EZEKIEL  J.  BeIDGES. 

''Jesse  G.  Kimbbouoh. 
"  A.  S.  Hamilton. 
''James  Hubbert.' 

To  the  declaration  in  this  case,  the  plaintiffs  in  error  filed 
the  general  issue  and  the  special  pleas. 

The  second  special  plea  is  in  substance:  That  on  the 
day  of  January,  A.  D.  1866,  the  sureties  to  said  note  gave 
notice  to  the  administrators  of  the  estate  of  John  Winters, 
deceased,  "  in  person,'*  to  institute  a  suit  against  the  principal 
of  said  note,  to  the  next  March  term,  1866,  of  said  court,  and 
that  the  administrators  failed  to  institute  said  suit  against 
Robert  M.  Harris,  "  the  said  court  being  holden  after  thirty 
days  from  the  giving  of  the  said  notice."  Replication  and 
issue  in  short  to  this  plea. 

The  third  plea  was  to  the  effect  that  the  note  had  been 
altered  in  a  material  part  after  they  had  signed  it,  by  insert- 
ing the  words  ^'  in  gold  "  in  the  body  of  the  note,  without  their 
consent  and  knowledge.  This  plea  was  sworn  to.  Defendants 
in  error  demurred  to  it,  and  the  demurrer  was  sustained  by 
the  court,  and  judgment  of  respondeat  ouster. 

The  third  amended  plea  was  sworn  to,  which  is  in  substance 
as  follows:  The  plaintiffs  in  error,  claiming  to  be  sureties  on 
said  note,  state  that  the  note  was  altered  in  a  material  part 
and  manner  since  they  signed  and  delivered  the  same,  with- 
out their  privity  or  consent,  authority  or  acquiescence,  by 
inserting  the  words  '^  in  gold  "  in  the  face  of  the  note.  This 
plea  was  also  demurred  to  by  the  defendants  in  error. 

Causes  of  demurrer  assigned  are:  *'  1.  That  the  alleged 
alteration  was  an  immaterial  one,  and  did  not  affect  the  rights 
or  liabilities  of  the  parties  thereto;  2.  That  it  is  uncertain, 
in  not  showing  how  or  when  said  alteration  was  made."  This 
demurrer  was  sustained  by  the  court,  and  judgment  quod 
recuperet  - 

After  the  judgment,  the  issue  on  the  second  plea  was  sub- 
mitted to  the  jury,  and  verdict  for  the  plaintiffs  below.  Ths 
case  is  here  for  revisal  by  writ  of  error. 
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'  There  are  five  assignments  of  error  made  by  the  plaintiffs 
in  error.    We  shall  notice  them  in  their  order. 

The  first  is,  that  the  court  erred  in  sustaining  the  plaintiffs' 
demurrer  to  defendants'  third  plea.  The  demurrer  admits 
the  allegationB  of  the  plea.    What  are  they? 

That  the  words  ''  in  gold/'  as  they  appear  in  the  note  sued 
upon  and  set  out  herein,  were  inserted  after  the  execution  and 
deliyery  of  the  note  to  the  deceased,  John  Winters;  and  that 
the  alteration  was  done  without  their  '^  privity  or  consent,  au- 
thority or  acquiescence." 

Admitting,  for  the  purposes  of  this  discussion,  that  the  alter- 
ation wt:s  made  by  John  Winters,  the  payee  of  the  note,  is  it 
such  an  alteration  as  will  vitiate  the  note? 

The  rule  is  well  settled  that  where  any  alteration  is  made 
which  causes  the  instrtiment  to  speak  a  language  different,  in 
legal  effect,  from  that  which  it  originally  spoke,  it  is  a  material 
alteration.  Does  the  alteration  in  the  case  before  us  come 
within  this  rule?    We  think  it  does  not. 

The  note  bears  date  on  the  twenty-fifth  day  of  May,  1859; 
the  drawers  promise  to  pay  one  thousand  dollars  twelve  monthfli 
after  the  date  thereof,  with  ten  per  cent  interest,  the  consider- 
ation being  for  "  loaned  money." 

The  legal  liability  of  the  plaintiffs  in  error,  on  the  note  in 
question,  seems  to  us  the  same  without  the  words  "  in  gold  " 
inserted  as  with  them. 

The  law,  at  the  date  of  this  note,  fixes  the  legal  liability  of 
the  plaintifis  in  error  as  to  the  kind  of  funds  or  money  this 
note  should  be  paid  in.  They  admit  the  consideration  was  for 
loaned  money  to  Harris,  the  principal. 

Could  Harris  legally  discharge  or  pay  the  money  due  on 
the  note  on  the  twenty-fifth  day  of  May,  1860,  in  any  other 
currency  than  gold?    He  could  not. 

View  this  alteration  as  an  alteration  by  John  Winters,  it 
only  expresses  what  the  law  implies,  and  only  shows  what  the 
law  would  do  if  resistance  was  made  to  the  payment  of  the 
note;  the  alteration,  then,  if  we  are  right  in  our  views  of 
the  rule,  was  an  immaterial  one,  not  changing  in  the  least 
the  legal  liability  of  the  parties  to  the  note:  Falmouth  v.  Rob- 
erte,  9  Mees.  ife  W.  469,  Smith  v.  Crooher^  5  Mass.  540;  Hunt 
V.  Adama^  6  Id.  519;  and  the  law  itself  would  supply:  Granite 
Ry  Co.  V.  Bacwj  15  Pick.  239;  Hunti^ngton  v.  Finch,  8  Ohio 
St  446. 

The  rule  is  different  when  the  alteration  has  been  made 
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fraudolently,  or  with  a  fraudulent  intent;  but  there  was  no 
allegation  in  this  plea  that  the  alteration  was  made  with  such 
intent,  or  that  it  had  been  made  by  Winters,  the  payee. 

It  is  manifest  that  the  insertion  of  the  words  ''  in  gold"  was 
inserted  to  show  the  kind  of  money  loaned  to  Harris,  the  prin- 
cipaly  and  was  to  create  a  higher  security,  or  to  fix  a  greater 
liability  to  the  parties  to  the  note. 

The  plaintiffs  in  error  do  not  show  by  their  plea  that  any 
other  kind  of  funds  were  loaned  to  Harris  than  gold. 

The  proof  to  the  contrary,  if  any  existed,  was  in  the  posses- 
sion of  the  plaintiffs  in  error  at  the  filing  of  their  plea;  and 
their  failure  to  allege  that  any  other  kind  of  funds  were  loaned 
is  conclusive  against  them  that  it  was  gold  loaned. 

If  we  are  right  in  this  view  of  the  facts  touching  the  consid- 
eration of  the  note,  the  payee,  if  he  made  the  alteration,  was 
only  supplying  an  omission  which  was  not  material,  and  could 
in  no  wise  affect  the  rights  or  liability  of  the  plaintifis  in  error 
npon  the  note. 

Another  view  of  this  question:  there  is  a  distinction  to  be 
observed  between  an  alteration  and  a  spoliation  of  an  instru- 
ment, as  to  the  legal  consequences.  An  alteration  is  an  act 
done  upon  the  instrument  by  which  its  meaning  or  language 
is  changed.  If  what  is  written  upon  or  erased  upon  an  instru- 
ment has  no  tendency  to  produce  this  result  or  to  mislead  any 
person,  it  is  not  an  alteration.  This  term  is  applied  when  the 
act  is  done  by  the  party  entitled  to  the  instrument.  But  the 
act  of  a  stranger,  without  the  participation  of  the  party  inter- 
ested, is  a  mere  spoliation  or  mutilation  of  the  instrument,  not 
changing  its  legal  operation,  so  long  as  the  original  writing 
remains  legible. 

There  is  no  allegation  in  the  plea  in  question  that  the 
insertion  of  the  words  '*  in  gold  "  into  the  note  was  made  by 
the  deceased  payee. 

These  words  may  have  been  inserted  by  a  stranger.  If  this 
alteration  was  material,  and  was  shown  by  the  plea  to  have 
been  done  by  the  deceased,  it  would  have  been  repugnant  to 
all  principles  of  justice  for  the  court  to  have  overruled  the  de- 
murrer to  this  plea,  it  being  beyond  the  power  of  the  adminis- 
trator of  the  deceased  payee  to  explain  how,  when,  or  by  whom 
the  alteration  was  made. 

We  concur  with  the  learned  judge  in  his  view  of  the  legal 
effect  of  the  allegations  of  the  plea  in  question,  and  see  no 
reason  to  disturb  the  judgment  or  the  demurrer. 
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The  second  assignment  ie  disposed  of  by  the  disposition  of 
the  first 

The  third  assignment  is  that  ^'  the  conrt  erred  in  excluding 
the  testimony  of  the  defendants,  as  stated  in  the  reoordi"  in 
support  of  the  issue  joined  on  the  second  special  plea. 

During  the  progress  of  the  trial,  the  plaintiffs  in  error 
introduced  James  Hubbert,  one  of  the  drawers  of  the  note, 
who  testified  in  substance  that  he,  as  well  as  all  the  sureties  on 
the  said  note,  signed  the  same  as  such  for  R.  M.  Harris,  princi- 
pal; that  on  or  about  the  1st  of  January,  A.  D.  1866,  he  called 
upon  Willis  G.  Winters,  one  of  the  plaintiffs  and  administrator 
of  John  Winters's  estate,  and  asked  if  said  note  had  come  into 
his  hands  as  administrator,  and  that  he  admitted  it  had;  and 
that  as  one  of  the  securities  he  notified  Willis  G.  Winters,  a* 
administrator,  that  he  wanted  him  to  proceed  to  make  the 
money  due  on  said  note  out  of  R.  M.  Harris,  the  principal; 
that  said  notice  was  personal  and  verbal;  and  that  said  notice 
was  given  about  thirty  days  before  the  next  ensuing  term  of 
the  circuit  court  of  said  county  of  Attalla;  and  that  said 
Harris  resided  in  said  county  and  had  in  his  possession  from 
seven  to  nine  bales  of  cotton,  worth  forty  cents  per  pound. 

The  testimony  of  Bridges,  one  of  the  plaintiffs  in  error,  was 
also  given;  it  was  to  the  same  effect. 

A  motion  was  then  made  by  the  defendants  in  error  to  ex- 
clude the  foregoing  testimony  from  the  jury,  which  motion 
was  sustained  and  the  testimony  excluded.  Exceptions  to 
this  ruling  of  the  court  were  taken  and  allowed. 

The  ruling  of  the  court  in  excluding  this  testimony  from  the 
jury  is  made  the  ground  for  the  third  assignment  of  error. 

This  testimony  was  properly  excluded  from  the  jury;  the 
statute  requires  the  notice  from  sureties  to  the  holder  of  a  note 
to  sue  the  principal,  or  all  the  parties,  to  be  in  writing:  Rev. 
Code,  p.  361,  art.  1. 

Consequently  the  verbal  notice  was  a  nullity,  and  the  court 
below  committed  no  error  in  excluding  this  testimony  from 
the  jury.  The  plea  was  demurrable,  and  should  have  been 
demurred  to. 

The  fourth  assignment  of  error  is,  that  ^Hhe  court  erred  in 
entering  up  judgment  for  the  plaintiffs  for  the  sum  of  $1,783 
for  their  damages,  with  ten  per  cent  interest  per  annum,"  etc. 

This  assignment  is  not  well  taken,  because  there  is  no  state- 
ment accompanying  the  record  showing  what  the  judgment 
should  be,  in  compliance  with  rule  No.  35  of  this  court.    With* 
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out  Boch  statement,  no  notice  will  be  takoi  of  any  eiror  in  the 
amount  of  a  judgment. 

The  fifth  aflsignment  of  error  is, ''  that  the  yerdict  of  the  jury 
was  informal,  erroneens,  and  insufficient."  The  verdict  of  the 
jury,  as  set  out  in  the  record,  is  in  these  words:  ''We,  the  jury, 
find  for  the  plaintiffs."  The  issue  submitted  to  the  jury  was 
upon  the  second  plea  of  the  plaintifiia  in  error, — that  they  had 
given  notice,  etc.,  to  institute  suit  against  the  principali  Har- 
ris. The  y^dict  of  the  jury,  after  the  exclusion  of  the  testi- 
mony of  Hubbert  and  Bridges  by  the  court,  was  correct  It 
clearly  had  reference  to  the  issue  joined  on  the  second  plea. 

There  was  no  necessity  fcr  a  verdict  sounding  in  damages, 
although  the  record  shows  that  the  issue  on  the  plea  of  non  a«- 
mimpsit  was  also  submitted  to  the  jury.  Their  plea  of  ncn 
assumprii  was  virtually  abandoned  by  plaintifis  in  error,  by 
their  admissions  in  their  third  special  plea,  to  which  the  de- 
murrer was  sustained  by  the  court  previously. 

The  judgment  of  the  court  was  rendered  upon  the  calcula- 
tion of  the  clerk,  and  entered  in  favor  of  the  defendants  in 
error.  This  judgment  is  substantially  correct,  although  obooz- 
ious  to  technical  objections,  which  do  not  prejudice  the  inter- 
ests of  the  plaintiffs  in  error. 

Upon  the  whole,  we  see  no  reason  why  the  judgment  of  the 
court  should  be  disturbed. 

Let  the  judgment  be  affirmed. 

Peyton,  J.,  dissented. 

MATntXAi.  Altbbatiok  in  iHsnujmiiT, What  Oomorcm:  See  srt»dsd 
note  to  Woodworth  t.  Bamk  qf  Amarloa,  10  Am.  Dec  269;  JSTwufirgyi  v. 
ChtUU^  38  Id.  499;  Reed  v.  Bo$arh  65  Id.  127,  note  128. 

Matsrial  Altsration  in  iNSTRxnoNT,  EmcT  ov:  See  Reed  ▼.  Roari,  68 
Am.  Dec.  127,  note  128;  Lewis  ▼.  Schenek,  90  Id.  631,  note  638;  Browmegv. 
Wkude,  86  Id.  814,  note  318;  note  to  Vogle  ▼.  Ripper,  86  Id.  301;  WUHammmv. 
SmOh,  78  Id.  478. 

Matisial  AvsMRATum  IN  iHSTBinaurr,  Wbat  Oonbtitiwm,  aho  Bmnr 
ov:  See  extended  note  to  Woodmerthy.  Bamk ^ America,  10  Am.  Dec  271; 
Aufmehony.  McKidgkt,  13  Id.  602;  Bddyy.  i^ond,  36Id.  767;  note  to  Jiaeci  ▼. 
Roark,  65  Id.  129;  note  to  Amu  v.  Colbum,  71  Id.  724.  Whether  aa  insizii- 
ment  has  been  altered  or  not  ia  a  qneation  lor  the  jury:  See  note  to  Ptiwtap 
T.  MiteheU,  63  Id.  266. 

MUTILATXON  OV  IN8ISDKINT,    AMS   ALTBEAnON    1HIBI0V  BT  StRABOXB, 

£moT  ov:  See  XeeT.  Akmamder,  48  Am.  Dec  412;  MedUn  ▼.  PlatUOa,,  40 
Id.  135. 

JlTDOMNNT   SUBSTANTIALLT  CklBBSOT,   THOVaH   TnOHKIOA£LT  ErSOVSOV^ 

CANNOT  BB  Rbvbbsed  unlbss  Pbbjudioial  TO  Appbllant:  AtofaMT  ▼.  Bmtk, 
%6Am.  Dec  634;  WUeonY.  BromUee,  91  Id.  fSS3;  Matter  qfSmHk,  poet,  p^SU. 
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CrtAnoKOW  PumaPiU.  Oasi.  —  0.  toldatnelof  laad  to  IL,  and  lor  tiie 
parohMe-moiioy  took  a  promiMory  note,  in  which  tha  land  was  dMoribed 
a«iba«<S.  iof  MO.  12,  and  W.  i  of  N.  W.  1  of  aeo.  1%  all  inT.  fi^IL  IE.** 
Aftarwarda,  tho  ^lola  waa  altered,  and  "B.  1  B.^ohangad  to  **'EL  1  W.," 
and'«W.  iofS.  VT.  iofMo.7.  T.  fi^R.  lB./inMriad.  Thaoowldoabted 
whethar  the  altentionin  tho  doMRption  ol  tlM  land  waa  a  material  altavation 
of  tho  note,  citing  tho  principal  oaM.  U  aa«^  tha  note  «f  aoona  wwild  nol 
U  affected  bj  it:  JfeAnmi  ▼.  CWifar»  08  Mi»  5il 
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Amnui.  Aoooonn  ov  Qvabdujkb  amm  Futal  ihd  OMOumnrB  JkBAomt 
Thdc  in  the  court  where  rendered,  and  can  only  be  set  aaido  by  dae 
conreo  of  procednre.  InaconraoioB  in  each  aoooonte  arising  from  sheer 
inadvertenoe  or  oYoraight,  or  from  palpable  miatako  or  misoalcolation, 
may,  in  proper  cases,  be  corrected  in  the  court  where  returned. 

Whin  Guardian  in  bib  Final  ok  Annual  Aooount  States  Balangi 
AOAiNflT  HncsaLr  in  I>ollab8  and  Cents,  Ha  oannot  Iicpbaoh  It  by 
■howiDg  that  the  balance  was  money  collected  in  the  depreciated  issues 
of  broken  or  soapended  banks,  or  confederate  money,  or  inrested  in  oon- 
federato  bonds. 

ChJABDiAN  m  RisPONSiBUi  TOB  Lofls  WHIN.  ~  A  guardian  who  takes  the 
par  fnnds  of  his  ward  at  intereeti  and  subsequently  loans  out  the  same 
to  be  repaid  in  a  currency  which  at  the  time  waa  greatly  depreoiated 
and  daily  diminishing  in  value  with  great  rapidity,  is  responsible  for  the 
loss  wheffo  the  loan  turns  out  to  be  subsequently  worthless  on  account  of 
such  depreciation. 

OvABDiAN  Takis  Risx,  AiTD  IN  EvsNT  ov  Losa,  IS  LiABLB  whoro  he  as- 
Bumea  to  invest  or  loan  out  tlie  money  of  his  ward  without  the  anthority 
of  the  probate  court. 

ChJABDIAN  18  NOT  ChABOXABLB  WITH  InTKBIST  VOK  MoNNT  IN  HIS  HaNDS, 

unless  he  has  consented  to  take  the  money  at  interest,  or  unless  it  has 
been  loaned  out  at  interest  under  the  direction  of  the  court,  or  unless  ha 
uses  it  himself. 

ChTABDIAN  NOT  GHABOBAXLn  WITH  LOflS  OOQAfllONKD  BT  DbFBBOIATID  OuH- 

BBNCfT  WHIN.  — A  guardian  who^  acting  in  good  faith,  and  with  a  due 
regard  for  the  interest  of  his  ward,  receives  paper  money  in  the  usual 
eourse  of  business,  and  which  is  the  circulating  medium  at  the  tims^ 
but  which  afterwards  depreeiatea  and  becomes  worthless,  is  not  oliaiga- 
aUe  with  the  loos. 

^AMSOAMB  AND  Othkb  TBusm^  LuBiUTT  Of,  Of  Gbnbbal.  —  Qusrdians^ 
aseonton^  administrators,  and  other  trustees^  so  long  as  they  keep  them- 
selves within  the  line  of  their  duty,  and  exercise  reasonable  care  and 
diligence,  are  not  responsible  for  any  loss  or  depreciation  in  the  fund  in- 
teastad  to  them;  but  if  th^  do  not  strictly  pursue  that  line^  and  a  looi 
anaaes,  th^  are  liable  for  ii^  though  such  loos  waa  entirely  nnezpeotad. 

TkVR  Funds  must  bb  Kbpt  Sbfabatb  vbom  Pbivatb  Funds  ob  Tbustb^ 
or  he  will  be  liable  in  case  of  losa.    They  must  be  depooitod  and  loaaad 
as  trust  funds,  and  kept  separate  from  other  fundi. 
Am.  Daa  Vou  XOVn-» 
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Teushb  Who  MnroLEs  Trust  Fuhds  with  his  Own  thxrbbt  Baoom 
BnrOR  TO  Sxtoh  Fuitd.  If  he  deposits  ihem  in  his  own  name^  and 
they  are  lost  through  the  bank's  insolvency,  he  is  liable;  so  an  inreafe- 
ment  of  them  in  stocks  in  his  individoal  name  is  a  breach  of  the  trust. 

QVABDIAM  WAS  HiLI)  LlABLB  fOK    HIS  WaBD's  MoKKT  InTBSTKD  BT  HiM 

Df  CoNVBDKRATX  Boivss^  withottt  the  authority  of  the  probate  coort,  and 
whieh  he  took  in  his  own  nama 

Appellant  Coffin's  sevenih  exception  to  guardian  Bram- 
litt's  tenth  and  final  account  was  to  the  allowance  of  the  sum 
of  $814.66,  claimed  by  the  guardian  to  have  been  in  confed- 
erate money,  and  to  have  become  worthless  on  his  hands. 
Coffin  testified  that  he  did  not  know  that  his  guardian  had 
converted  his  estate  into  confederate  money.  Bramlitt  testi- 
fied that  the  confederate  bonds  were  taken  in  his  own  name. 
Other  facts  are  stated  in  the  opinion. 

Harris  and  Withers,  and  Tucker^  Oreenj  and  KckeM^  tar  the 
appellant. 

0.  L.  Potter^  for  the  appellee. 

By  Court,  Peyton,  J.  It  appears  from  the  record  in  this 
case  that  the  appellee  was  appointed  guardian  of  the  person 
and  estate  of  the  appellant  by  the  probate  court  of  Pontotoc 
County,  at  the  December  term  thereof,  1858,  and  that  he 
failed  to  render  an  inventory  of  his  ward's  estate,  which  con- 
sisted of  notes,  negro  girl,  a  small  interest  in  land. 

That  on  the  fourteenth  day  of  February,  1859,  said  guardian 
filed  his  first  annual  account,  in  which  he  charges  himself  with 
a  balance  on  hand  in  favor  of  his  ward  of  $469.99^,  which 
consisted  of  notes  for  loaned  money  received  from  Mrs.  A.  C. 
Mattox,  former  guardian  of  said  ward,  and  of  a  note  for  $80 
for  the  hire  of  negro  slave  Ann,  belonging  to  his  ward,  for  the 
year  1859. 

That  at  the  March  term,  1860,  of  said  probate  court,  the 
said  guardian  settled  his  second  annual  account,  exhibiting 
a  balance  of  $420.78^  in  cash  in  favor  of  his  ward,  on  $309.69, 
of  which  he  charged  himself  with  interest  for  the  year  lo69. 

That  at  the  March  term,  1861,  of  said  court,  the  said  guar- 
dian settled  his  third  annual  account,  showing  a  balance  due 
his  ward  of  $599.22^.  In  this  account  the  guardian  charged 
himself  with  the  balance  due  his  ward  on  the  last  settlem^it 
of  $420.78,  with  interest  thereon  for  twelve  months,  and  with 
his  ward's  part  of  his  brother  Jack's  estate. 

Thst  said  guardian  in  his  fourth  annual  aoooont  ohaiged 
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himself  with  the  balance  due  his  ward  on  the  last  annual  set- 
tlement of  $599.22,  and  interest  on  the  same  for  twelve  months. 
This  account  exhibits  a  balance  due  the  ward  of  $597,  and 
was  approved  and  allowed  by  the  court,  and  ordered  to  be 
recorded  at  the  March  terra  of  said  probate  court,  1862.  And 
also  in  his  fifth  annual  account  the  said  guardian  charges 
himself  with  the  balance  due  his  ward  on  his  last  annual 
settlement  of  $597,  and  with  interest  on  the  same  for  twelve 
months.  This  account  was  settled  at  the  March  term,  18G3, 
and  shows  a  balance  due  the  ward  of  $598.94.  In  his  sixth 
annual  account,  which  was  settled  at  the  March  term,  1864, 
the  said  guardian  charges  himself  with  the  balance  on  the 
last  annual  settlement  of  $598.94,  and  negro  hire  and  rent 
amounting  to  $172.50.  From  which,  after  deducting  expense 
account  of  $12.98,  there  remained  a  balance  due  the  ward  of 
$768.46.  At  the  foot  of  this  account  is  the  following:  '^  Your 
money  loaned  to  C.  W.  Martin,  1st  of  April,  1868,  at  ten  per 
cent,  to  be  paid  in  confederate  money." 

That  the  seventh  annual  account  was  never  settled,  and 
the  eighth  exhibits  upon  settlement  a  balance  in  favor  of  the 
ward  of  $814.66,  which  is  stated  in  the  account  to  be  '^  in  con- 
federate bonds,  bonded  the  29th  of  March,  1864."  This  ac- 
count was  allowed  and  ordered  to  record  at  the  May  term, 
1866. 

And  that  the  ninth  annual  account,  settled  at  the  May  term, 

1867,  brings  the  ward  in  debt  to  his  guardian  in  the  sum  of 
$8.65. 

The  ward  having  arrived  at  age  on  the  fifth  day  of  March, 

1868,  said  guardian  filed  his  tenth  and  final  account,  in  which, 
among  other  things,  he  charges  himself  with  $814.66,  and 
prays  a  credit  for  the  same  amount  in  confederate  money 
which  had  become  worthless  in  his  hands. 

To  this  account  the  appellant  filed  nine  exceptions,  all  of 
which  were  overruled  by  the  court,  except  the  first,  which  was 
sustained  by  the  court;  and  the  accotmt  as  restated  and  al- 
lowed by  the  court  exhibits  a  balance  against  the  appellant 
of  $19.49. 

From  the  decree  of  the  court  in  overruling  the  exceptionSi 
and  passing  the  restated  account,  the  cause  comes  here  by 
appeal.  Of  the  various  exceptions  to  the  account  which  were 
overruled  by  the  court,  we  will  only  notice  the  seventh. 

Upon  the  settlement  of  the  sixth  annual  account  in  the 
month  of  March,  1864,  the  guardian  held  his  ward's  money  to 
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the  amount  of  $758.46,  in  par  funds.  He  has  so  charged  him* 
self  in  that  account,  and  he  is  not  allowed  to  gainsay  it  Where 
final  or  annual  account  of  a  guardian  states  the  balance  against 
him,  as  in  this  instance,  in  dollars  and  cents,  he  cannot  im- 
peach or  contradict  it  by  proof  that  the  balance  stated  was 
money  collected  in  the  depreciated  issues  of  broken  or  sus- 
pended banks,  or  in  confederate  money,  or  that  the  same  was 
at  the  time  invested  in  confederate  bonds.  Annual  accounts 
of  guardians  are  final  and  conclusiTe  against  them  in  the 
court  where  rendered,  and  can  only  be  set  aside  by  due 
course  of  procedure.  Inaccuracies  in  such  accounts,  arising 
from  sheer  inadvertence  or  oversight,  or  from  palpable  mis* 
take  or  miscalculation,  may,  in  proper  cases,  be  corrected. 
Where  a  guardian  in  his  annual  accounts  has  repeatedly 
stated  the  balance  due  his  ward  in  dollars  and  cents,  it  will 
be  regarded  as  constitutional  currency,  and  he  will  not  be  per- 
mitted to  show  by  parol  testimony  that  such  balances  were  in 
confederate  treasury  notes,  or  in  confederate  bonds:  Bailey  v. 
DUworth,  10  Smedes  &  M.  404  [48  Am.  Dec.  760];  Johnson  v. 
Miller,  33  Miss.  553;  Effinger  v.  Richards,  35  Id.  540;  Crump 
V.  Oerock,  40  Id.  765;  and  McFarlane  v.  Randle,  41  Id.  411. 

The  next  question  for  our  consideration  is,  Had  the  guardian 
a  right  to  invest  his  ward's  money  in  confederate  treasury 
notes,  or  in  confederate  bonds,  without  the  authority  of  the 
probate  court  to  do  so? 

The  Revised  Code,  461,  article  147,  provides  that  for  no 
balance  of  money  in  his  hands  on  (annual)  accounts  shall  a 
guardian  be  charged  interest,  but  the  court  may  direct  him  to 
place  the  same  at  interest,  taking  bond  with  security  for  the 
payment  thereof,  or  the  guardian  may  consent  to  take  the  same 
at  interest,  with  the  approbation  of  the  court.  His  accounts 
show  that  the  guardian  did  take  the  money  at  interest,  and 
kept  it  until  1863  or  1864,  when  he  says  that  he  loaned  it,  to 
be  repaid  in  confederate  money,  which  was  then  great  depre- 
ciated, and  daily  diminishing  in  value  with  great  rapidity. 
This  fact  was  notorious  in  this  country,  and  must  have  been 
known  to  the  guardian  at  the  time  he  loaned  the  money. 
Assuming  that  he  had  this  knowledge,  we  must  say  that  he 
was  not  guarding  very  cautiously  the  interest  of  his  ward 
when  he  loaned  good  money  for  bad, — when  he  lent  the  par 
funds  of  his  ward  to  be  refunded  in  confederate  treasuzy  iiote% 
which  were  then  of  little  value,  and  beoomiog  less  valuable 
•very  day.    The  single  loan  seems  to  have  wiped  out  neaaly 
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the  whole  of  Ms  ward's  estate.  This  transaction  cannot  be 
reoonciled  with  the  faithful  discharge  of  his  dnty  as  guardian, 
which  requires  him  to  carefully  guard  and  promote  the  inter- 
ests of  his  ward. 

If  a  guardian  assumes  to  loan  out  the  money  of  his  ward 
without  the  authority  of  the  probate  court,  be  does  it  at  his 
own  risk.  In  this  case,  there  was  no  authority  of  the  court 
for  the  loan,  nor  does  there  appear  to  have  been  any  bond  or 
security  of  any  kind  for  the  payment  thereof. 

The  interests  of  his  ward  required  the  guardian  should  have 
retained  the  money  in  his  possession,  and  this  the  court  would 
have  permitted  him  to  do  without  interest,  upon  a  proper  show- 
ing of  great  hazard  of  loss  of  the  principal  in  loaning  it,  and 
that  he  had  no  use  for  the  money  himself;  and  in  this  way 
the  money  would  have  been  saved  to  the  ward,  and  the  hire  of 
the  negro  girl,  the  rent  of  the  land,  and  the  portion  he  received 
from  his  deceased  brother's  estate,  would  have  defrayed  the 
expenses  of  the  guardianship.  This  court  has  decided  that  a 
guardian  is  not  chargeable  with  interest  for  money  in  his 
hands,  unless  he  has  consented  to  take  the  money  at  interest, 
or  unless  it  has  been  loaned  out  at  interest  under  the  direction 
of  the  court,  or  unless  he  uses  it  himself:  .Hendrich  v.  Hud- 
dlestouy  5  Smedes  &  M.  422. 

If  a  guardian,  acting  in  good  faith  and  with  a  due  regard 
to  the  interests  of  his  ward,  should  receive,  in  the  usual  course 
of  business,  paper  money,  the  oirculating  medium  at  the  time, 
which  should  afterwards  depreciate  or  become  worthless  in  his 
hands,  he  would  not  be  chargeable  with  the  loss. 

It  is  a  general  rule,  applicable  to  all  persons  standing  in 
the  relation  of  trustee,  whether  they  be  receivers,  guardians, 
executors,  or  administrators,  or  trustees  of  any  description, 
that  so  long  as  they  keep  themselves  strictly  within  the  line  of 
duty,  and  exercise  reasonable  care  ^nd  diligence,  they  cannot 
be  made  responsible  for  any  loss  or  depreciation  in  the  fund 
intrusted  to  them;  but  if  they  do  not  strictly  pursue  that  line, 
and  a  loss  ensue,  they  are  liable  to  make  that  loss  good,  al- 
though such  loss  may  have  been  wholly  unexpected.  If  this 
rule  be  applied  to  the  case  in  hand,  it  is  clear  the  guardian 
must  bear  the  loss  which  lie  seeks  to  charge  upon  the  estate  of 
his  ward.  Instead  of  depositing  the  funds  to  the  icredit  of  the 
estate  of  his  ward  separately  or  in  his  own  name  as  guardian, 
he  mingles  them  with  his  own;  -and  in  receiving  a  certificate 
for  them  in  his  own  name,  he  created  the  relation  of  debtor 
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and  creditor  between  himself  and  the  confederate  government. 
For  it  is  a  well-settled  principle  in  equity,  that  tnut  funds  are 
to  be  kept  separate  from  the  private  funds  of  the  trustee;  and 
if  mingled  with  his  own,  he  may  be  charged  with  such  funds, 
as  being  himself  the  borrower:  In  re  Stafford^  11  Barb.  353. 

Where  a  trustee  deposits  the  funds  of  the  trust  estate  in  a 
bank,  in  his  own  name  individually,  and  not  as  trustee,  and 
with  his  own  private  funds,  he  thereby  becomes  the  debtor  of 
the  estate,  and  the  creditor  of  the  bank;  and  in  case  the  trust 
funds  are  lost  through  the  insolvency  of  the  bank,  the  loss 
will  fall  upon  the  trustee:  McAUiater  v.  Commonwealth^  30  Pa. 
St.  536. 

It  has  also  been  decided  that  an  investment  of  trust  funds 
in  stocks,  in  the  trustee's  individual  name,  was  itself  a  breach 
of  trust:  \Mbrrw  v.  WaUace,  3  Pa.  St  319  [45  Am.  Dec.  642]; 
Stanley's  Appeal,  8  Id.  432  [49  Am.  Dec.  530J. 

As  against  an  attaching  creditor  of  the  depositor,  the  put- 
ting the  funds  in  bank  in  his  individual  name  constitutes  the 
deposit  the  property  of  the  depositor,  whose  name  it  bears, 
and  prevents,  from  motives  of  legal  policy,  an  explanation  of 
its  true  character:  Jackson  v.  Bank  of  United  States,  10  Pa.  St. 
61;  Hart  v.  Buckley ,  2  Edw.  Ch.  70. 

In  making  a  deposit  of  trust  funds,  the  trustee  should  be 
careful  to  do  it  to  the  account  of  the  trust  estate,  and  not  to 
his  own  account;  for  should  he  deposit  the  money  to  his  own 
account,  he  would  render  himself  liable  for  it,  on  the  failure  of 
the  bank.  If  the  trustee  deposits  the  trust  funds  in  his  own 
name,  he  mixes  them  with  his  own  private  funds,  which  always 
renders  him  liable  in  case  of  loss:  Tiffany  and  BuUard  on 
Trusts  and  Trustees,  582. 

The  appellee,  by  loaning  out  the  appellant's  money  for  con- 
federate treasury  notes  without  the  authority  of  the  probate 
court,  and  by  depositing  the  treasury  notes  in  his  own  name 
for  the  purpose  of  investment  in  confederate  bonds,  has  made 
himself  liable  for  the  loss  of  the  appellant's  money. 

The  decree  of  the  court  overruling  the  seventh  exception  will 
be  reversed,  and  the  cause  remanded,  for  further  proceedings, 
in  accordance  with  this  opinion. 

Guardian,  Dxtties  or:  See  Hall  y.  HaH  04  Am.  Dec  708;  thowing  thai 
his  actoy  without  aathority  of  law,  are  at  his  own  riak:  Muidilmwm  t.  Lordt 
eO  Id.  381. 

Guabdzan's  Invbstmuit  or  Ward's  Funds^  Ssfboxallt  or  OoiinDBBAn 
Boicss  AND  CcraRKNcr,  and  his  Lzabiutt  roR  hoesaui  See  note  to  MaU  ▼• 
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IJaU,  04  Am.  Deo.  715,  716;  extended  note  to  Festenden  v.  J<mea,  75  Id.  447- 
450,  on  personal  liability  of  guardians;  JHehardson  v.  BosftUon,  90  Id.  141, 
note  144;  IlousUm  v.  Dehach,  94  Id.  689;  note  to  yyee*»  Esiaie,  40  Id.  609. 

Allowance  ^f  Credit  to  Guabdiait  fob  Ward's  Monbt  Iktistbd  in 
CONFKDERATB  BoNDS:  See  HtmtUm  V.  Deloach,  94  Am.  Dec  689. 

If  Trustee  Invest  Trust  Funds  in  his  Own  Name,  He  is  Liablb  fob 
Loss:  Monis  v.  Wallace,  45  Am.  Dec  642. 

Trustee  Mixing  Trust  Funds  with  his  Own  is  Liablb  for  Interest: 
See  coUected  cases  in  note  to  Morris  ▼.  WaUaee,  45  Am.  Dec  614;  KnowUon 
T.  Bradley,  43  Id.  609. 

Brbaoh  of  Trust,  What  Ck>N8TrruTBS:  See  Pearmm  ▼.  Moreland,  45  Am. 
Deo.  319;  Morris  v.  WaUaee,  45  Id.  642,  note  644. 

iNYBsnaaiTs  Which  Trustees  kat  Makb  without  bbino  Liable  fob 
Loss:  See  extended  note  to  Njfce's  Estate,  40  Am.  Dec  506-518,  diacnssing 
the  subject. 

The  principal  case  was  cited  in  each  of  the  following  authoritieB,  and 
to  the  point  stated:  So  long  as  all  acting  in  a  fiduciary  capacity,  induding 
trustees,  keep  themselres  within  the  line  of  duty,  are  actuated  by  good 
motives  and  use  ordinary  care  and  diligence,  they  are  not  personally  charge- 
able with  the  loss  or  depreciation  of  funds  intrusted  to  them.  But  if  they 
assume  a  discretion  not  confided  to  them,  or  transcend  authority  defining 
their  mode  of  action,  they  are,  however  pure  their  motives,  bound  to  make 
good  losses  which  ensue:  WUUams  v.  Campbell,  46  Miss.  61;  Rogers  v.  Tul» 
las,  51  Id.  691.  So  if  a  trustee  invests  trust  funds  in  confederate  bonds 
without  authority  of  the  probate  court,  he  can  claim  no  protection  from  that 
act:  WiUiams  v.  Campbell,  46  Miss.  62;  Rogers  v.  Tullos,  51  Id.  691,  696.  A 
guardian's  annual  accounts  are  conclusive  against  him,  subject,  however,  to 
correction  for  inadvertence  and  oversight,  mistake,  or  miscalculation:  Broum 
V.  Barlow,  51  Id.  12;  Rogers  v.  Tullos,  51  Id.  691.  Where  an  administrator's 
accounts  settled  in  the  probate  court  do  not  show  of  what  funds  the  moneys 
collected  by  him  consisted,  he  cannot  show  by  parol  evidence,  after  his  ac- 
counts have  been  settled  by  the  probate  court,  that  the  "  dollara  and  cents'* 
stated  in  his  accounts  meant  depreciated  bank  notes,  or  confederate  treasury 
notes,  or  bonds:  Foley  v.  McDonald,  46  Id.  245.  So  where  a  guardian  has 
received  for  his  wards  the  constitutional  currency  of  the  United  States,  he 
cannot  be  allowed  to  show  that  the  indebtedness  to  his  ward  was  due  in  depre- 
ciated currency:  Rogers  v.  TuUos,  51  Id.  691,  696.  A  contract  to  pay  dollars, 
made  between  citizens  of  any  state  of  the  Uniozi,  while  maintaining  its  consti- 
tutional relations  with  the  national  government,  is  a  contract  to  pay  lawful 
money  of  the  United  States,  and  cannot  be  modified  or  explained  by  parol  evi- 
dence: Rogers  v.  Tullos,  51  Id.  697.  A  guardian  must  account  for  interest 
where  he  has  consented  to  take  the  ward's  money  as  a  borrower,  where  he  has 
loaned  it  out  with  the  sanction  of  the  probate  court,  or  without  its  permission, 
or  has  used  it  in  his  own  business,  or  has  in  any  way  made  profit  out  of  it.  So, 
where  he  has  failed  to  account  for  the  profits  and  income  of  the  estate,  and 
thereby  prevented  a  profitable  investment  of  such  income:  Oarland  v.  NoT' 
man,  60  Id.  243.  As  to  when  a  trustee  is  and  is  not  chargeable  with  loa^ 
the  prinoiiMd  case  was  Quoted  from  in  Rogers  v.  Tullos,  51  Id.  691. 
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MaBTIN   V.    WjLhlAMB. 
[4S  Minniim,  iiD.] 

Qmmb  OB  Dwaam  ov  PioxAra  Couvr  vok  Sals  or  Rial  Eraxb  bt  b- 
■OUTOB  OK  AmmnsntATOB  d  Iinr  aub  imleas  the  Nootd  ■howi  affirms 
tiTcly  a  eompliaiioe  with  ill  the  raqmremente  of  the  stttate  vndor  wUflb 
th«  land  ia  decreed  to  be  sold. 

BaoovDABT  ByxDuroB  or  Lost  ob  Dbrbotbd  Rboobd  n  AimiMrm.B  npoa 
proof  of  the  ezisteooe  of  mbh  reoord,  and  ita  aubeeqaent  loaa  or  deatmo* 

Lo0T  Pbobatb  Dbobbb  hot  Pbbsuiixd  Valid  unlbss  It  is  Shown  that 
Pbocbss  WAfl  Sbbyed.  Order  or  decree  of  probate  ooort  for  the  aale  of 
real  eatate  by  an  ezeontor  or  adminiatrator,  which  haa  been  aabeeqaendy 
loat  or  deatroyed,  will  not  be  preaamed  to  be  Talid  acnd  condoaiTe,  even 
where  it  redtea  every  fact  neoeaaary  to  ghre  the  court  Jnriadietion  both 
of  the  partiea  and  of  the  aabject-matter,  unleaa  it  ia  ahown  that  proeeaa 
iaaned  for  and  waa  aerved  upon  the  paartiea  whoee  intereata  are  afibeled 
by  the  decree. 

Fbobatb  Dbcbxb  dobs  hot  AiTBOT  Pabtibs  nr  Irtbbbbt  Who  wbbb  vor 
Sbbybd  wnH  PBooBsa. 

Pboobbs  tbom  Pbobatb  Ooubt  mrar  bb  EacwmsD  wmi  ab  Mvch  Snoor- 
iTBfls  ASTD  nr  Samb  MAinrBB  as  Pboobss  vbom  Ckboitit  Coubt. 

Pbobatb  Dbobbb  Void  as  to  Obb  is  Void  as  to  All.  The  decree  of  a 
probate  court,  void  aa  to  aome  of  the  partiea  in  interaat  becanae  they 
were  not  aerved  with  proeeaa,  ia  alao  void  aa  to  thoee  who  were  aenred. 

JUDOMBNT  OB  DbOBBB  IS  NlTLUTT  UKLBSB  IT  IS  SHOWN  THAT  AlL  PABCIBi 

TO  It  were  either  actually  or  oonatmotively  aerved  with  notioe. 
Void  Jitdombnt  is  not  bbs  Jutocata.    A  void  probate  ordor  or  deoraa 
ia  no  bar  to  aubaequent  prooeedinga  in  l^e  aame  conrt^  and  the  partiaa 
who  aaaented  thereto  are  not  eatopped  from  treating  anch  dsone  aa  a 
nullity. 

Appsllebb,  Williams  and  others,  filed  their  petition  against 
appellant,  Serena  Martin,  and  others,  asking  for  a  division  of 
certain  lands  devised  to  them  by  the  will  of  Samuel  WiUiama. 
Appellant  pleaded  in  bar  of  the  petition  that  on  the  petition 
of  the  executor  of  Samuel  Williams  the  lands  had  been  de- 
creed to  be  sold  in  November,  1858,  by  the  probate  court;  that 
appellees  were  made  parties,  and  gave  their  solemn  conBent 
thereto;  and  that  the  decree  under  which  the  land  had  been 
sold  was  destroyed  by  the  federal  troops  during  the  civil  war. 
The  testimony  in  reference  to  the  decree  of  November,  1858» 
and  the  proceedings  in  the  court  below,  will  be  found  in  the 
opinion.  The  court  below  decreed  a  division  of  the  lands  ac- 
cording to  the  terms  of  the  will.  Appellant,  through  her  guar- 
dian ad  litem,  appealed.  The  assignments  of  error,  and  othar 
facts,  are  in  the  opinion. 

AUen  White^  for  the  appellant. 
T.  N.  Mariint  for  the  appellees. 


Oct  1868.]  Mabhsv  v.  Williams.  467 

By  Court,  Shacxblpobd,  C.  J.  This  was  a  piooeeding  in 
the  probate  court  of  Chickasaw  Comitj. 

The  appellees,  at  the  September  term  thereof^  1866,  filed* 
their  petition,  setting  forth  that  their  deceased  £Eitiier,  Samuel 
Williams,  made  his  last  will  aad  testament  on  the  eighteenth 
day  of  September,  A.  D.  1856,  therein  bequeathing  and  de* 
vising  to  said  petitioners  and  Samuel  C.  Williams,  Benjamin 
T.  Williams,  Milly  Speed  (wife  of  Benjamin  Speed),  their 
sister  Martha  Irby,  now  Martha  Barker,  Richard  Williams,, 
and  Nancy  J.  Martin,  now  deceased,  all  his  children,  eight 
in  number,  and  Esther  Williams,  his  wife,  '*  jointly  and  In 
equal  parts  or  amounts,  and  in  equal  interests,  his  entire  reaL 
estate,  to  be  equally  divided  by  commissioners  to  be  ap- 
pointed by  the  probate  court,''  etc. 

All  the  other  devisees,  and  heirs  of  the  deceased  devisees,, 
are  made  parties  defendants  to  the  petition. 

They  allege  that  the  ^'  wife  "  of  Samuel  Williams,  deceased,. 
Mrs.  Esther  Williams,  died  on  the  27th  of  December,  1863, 
intestate,  and  that  her  children,  the  petitioners,  and  other 
parties  defendant,  inherited  her  portion  of  the  real  estate  de- 
vised to  her  by  her  deceased  husband.  They  further  state  no 
necessity  now  exists  for  the  sale  of  any  part  of  the  real  estate 
to  pay  debts;  that  the  slaves  and  other  personal  estate  had 
been  divided  according  to  the  provisions  of  the  will;  that 
Nancy  J.  Martin  left  a  minor  child,  Serena  Martin,  and  that. 
Samuel  C.  Williams  is  her  guardian.  They  ask  for  a  parti- 
tion of  the  said  real  estate  so  devised  to  be  ordered  by  the 
probate  court,  and  for  the  appointment  of  commissioners  to 
carry  out  the  order  according  to  the  provisions  of  the  will  of 
Samuel  Williams,  deceased. 

Samuel  C.  Williams,  one  of  the  defendants,  and  executor  of 
the  last  will  and  testament  of  Samuel  Williams,  deceased,  an- 
swered the  petition,  admitting  in  his  answer  all  the  allegationa 
in  the  petition,  except  the  portion  of  the  same  alleging  that 
there  was  no  necessity  existing  for  selling  any  portion  of  the^ 
real  estate  mentioned  in  the  petition.  This  portion  of  the  ex- 
ecutor's answer  was  Stricken  out  by  the  court,  and  exceptions 
taken  to  this  action  of  the  court 

The  answer  of  Samuel  C.  Williams,  as  guardian  of  Serena 
Martin,  was  also  steioken  out  by  the  court,  and  a  guaidian 
ad  litem  appointed,  to  which  order  exceptions  were  taken. 

It  appears  from  the  record  that  all  parties  in  interest  and 
made  defendants  to  the  petition  oi  appellees  hove  been  duly 
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and  legally  served  with  process.  The  answer  of  the  guardian 
ad  litem  appears  in  the  record. 

At  the  June  term,  1867,  a  decree  was  rendered  by  the  court, 
appointing  commissioners  according  to  the  provisions  of  the 
will  of  Samuel  Williams,  deceased,  to  divide  the  lands  devised 
to  petitioners  and  the  other  devisees. 

To  the  rendition  of  this  decree  appellant  excepted,  and 
prayed  an  appeal  to  this  court,  and  the  same  is  brought  here 
for  revisal. 

The  first  assignment  of  error  is,  that  the  probate  court  erred 
in  decreeing  a  partition  and  distribution  of  the  lands,  ''be- 
cause the  testimony  adduced  by  the  plaintiff  in  error  proved 
that  the  lands  sought  to  be  divided  had  been  sold  in  pursu- 
ance of  a  decree  of  a  previous  term  of  the  court,  and  the  sale 
confirmed." 

This  assignment  raises  the  question  of  the  validity  of  the 
decree  of  the  probate  court,  rendered  on  the  twenty-second 
day  of  November,  1858,  and  by  virtue  of  which  the  lands  in 
question  were  sold  by  the  executor,  Samuel  C.  Williams,  on 
the  first  day  of  January,  1859.  This  decree  and  sale  were 
pleaded  as  an  estoppel  by  the  appellant,  against  the  right  of 
the  defendants,  to  have  the  partition  prayed  for  in  the  petition 
of  appellees,  and  in  bar  of  prayer  of  the  whole  petition. 

It  is  insisted  here  by  appellant  that  the  decree  rendered  in 
1858  by  the  probate  court,  ordering  a  sale  of  the  lands  in  ques- 
tion, is  valid,  and  that  the  sale  of  the  lands  made  under  it  on 
the  first  day  of  January,  1859,  was  confirmed  by  the  court, 
and  therefore  the  decree  rendered  on  the  fourth  day  of  June, 
1867,  should  be  reversed. 

To  determine  this  question,  we  must  ascertain  from  the 
record  and  bring  in  view  the  testimony  relied  upon  by  appel- 
lants in  support  of  the  decree  of  sale  rendered  in  1858. 

It  appears  in  proof  that  the  minute-book  of  the  probate 
court  in  which  the  decree  of  sale  of  1858  was  entered  had 
been  removed  during  the  war,  and  was  captured,  with  the 
other  books  of  the  ofiBce,  by  the  United  States  army,  and  was 
partially  burned  and  greatly  mutilated;  that  the  portion  of  the 
book  in  which  this  decree  should  appear  was  destroyed. 

It  was  also  proved  by  an  officer  of  the  court  that  the  papers 
of  the  court  in  the  files  were  not  destroyed;  that  they  were  all 
saved. 

The  first  paper  offered  in  evidence  is  the  petition  of  Samuel 
C.  Williams,  the  executor  of  the  estate  of  Samuel  WilliamSi 
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deceased,  praying  the  probate  court  of  Chickasaw  County  to 
order  a  sale  of  the  lands  devised  by  the  said  will  for  a  division, 
on  the  grounds  'Hhat  a  partition  could  not  be  made  according 
to  the  provisions  of  the  will  of  Samuel  Williams,  deceased." 

Samuel  C.  Williams  filed  his  petition  as  executor,  etc.,  and 
as  guardian  of  Mary  J.  Martin  and  Serena  Martin,  minor  heirs 
of  Nancy  J.  Martin,  to  the  October  term,  1858,  of  the  probate 
court  aforesaid. 

The  only  reason  assigned  in  said  petition  why  a  partition 
could  not  be  made  of  the  real  estate  according  to  the  will  is 
the  fact  'Hhat  it  could  not  be  made  against  so  great  a  number 
of  heirs." 

In  this  petition  the  residences  of  the  several  heirs  are  stated. 

Esther  Williams,  James  S.  Williams,  John  McD.  Williams, 
Samuel  C.  Williams,  Martha  Irby,  Richard  Williams,  Mary 
Jane  Martin,  and  Serena  Martin  (minor  children  of  Nancy 
Jane  Martin,  deceased,  of  whom  petitioner  was  the  guardian), 
all  resided,  at  the  date  of  the  petition,  ip  Chickasaw  County, 
Mississippi;  Benjamin  T.  Williams  was  a  resident  of  Perry 
County,  Alabama;  Milly  Speed  and  husband  lived  in  Lowndes 
County,  Mississippi;  and  James  S.  Williams,  in  Octibbehaw 
County,  Mississippi. 

Prayer  for  citation  to  issue,  and  publication  to  be  made 
against  the  non-resident,  and  prayer  for  sale  of  said  lands 
for  an  equal  and  just  division,  under  article  153,  st^ction  18,  of 
the  Revised  Code,  page  464.  This  petition  was  ordered  to  be 
recorded  at  the  November  term,  1858,  of  said  court. 

The  citation  (only  one  was  issued)  is  set  out  in  the  record 
This  citation  is  directed  to  the  sheriff  of  Chickasaw  County; 
he  is  therein  commanded  to  serve  the  same  '^by  summoning 
Esther  Williams,  James  S.  Williams,  Benjamin  T.  Williams, 
Samuel  C.  Williams,  guardian,  Milly  Speed,  wife  of  Benjamin 
Speed,  Martha  Irby,  wife  of  William  L.  Irby,  deceased,  Mary 
Jane  Martin  and  Serena  Martin,  infant  children  of  Nancy 
Jane  Martin,  deceased,  to  appear  before  the  probate  court  on 
the  4th  of  November  next,  to  appear,"  etc. 

This  citation  was  issued  on  the  twenty-second  day  of  Oo« 
tober,  A.  D.  1858.  A  special  deputy  was  appointed  by  the 
sheriff  to  execute  this  process,  who  made  the  following  retorn 
upon  the  same: — 

**  Executed  November  15,  1858. 

''  A.  Baan,  Sheriff; 
'^  By  Thomas  Haynb,  8.  D.  Bhailfl 
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Benjamin  T.  WilliamB  is  shown  by  the  petitioii  of  Samuel 
C.  Williams  to  have  been  a  resident  of  Alabama,  and  publico 
tion  was  prayed  for  against  bim.  There  is  no  proof  in  the 
record  showing  that  an  order  of  publication  was  made  against 
Um,  or  that  he  appeared  by  attorney  or  otherwise.  There 
are  no  duplicate  citations  to  Lowndes  and  Octibbehaw  conn- 
ties  on  file  in  the  office  of  the  court,  or  any  attempt  to  show 
by  the  proof  in  the  cause  that  any  were  issued  by  the  clerk  of 
said  court. 

On  the  24th  of  January,  A.  D.  1859,  J.  L.  S.  Hill  and  T.  D. 
Hamilton  filed  in  said  court  a  '^  sale-bill "  of  the  sales  of  the 
real  and  personal  estate  of  Samuel  Williams,  deceased,  and 
made  affidavit  to  the  same,  which  is  in  these  words: — 

''  This  day  appeared  before  me  in  open  court  J.  L.  8.  Hill 
and  T.  D.  Hamilton,  and  made  oath  in  due  form  of  law  that 
they  acted  as  clerks  at  the  sale  of  the  personal  and  real  estate 
belonging  to  the  estate  of  Samuel  Williams,  deceased,  had 
by  the  administrator  thereof,  on  Ist  January,  1859,  and  that 
the  foregoing  two  pages  contain  a  true  and  perfect  list  of 
all  the  property  sold,  and  that  the  amount  attached  to  each 
article  therein  was  the  highest  amount  bid  therefor,  and  that 
said  sale  was  in  all  respects  conducted  as  the  statute  pioyidee. 

"  J.  L.  S.  Hill. 

"  T.  D.  Hahiltoii. 

^  Sworn  to  and  subscribed  before  me  this  January  24, 1859. 

''  J.  S.  Casothebs,  Clerk." 

This  paper  is  marked  filed  at  the  January  term,  1859,  by 
the  clerk,  and  has  indorsed  upon  it  the  following: — 

^  Approved,  confirmed,  and  ordered  to  be  recorded  and  filed. 

''  J.  S.  Cabothebs,  Clerk. 

**  Recorded  in  book  of  wills  and  testaments,  volume  7,  on 
pages  293,  294,  and  295.  J.  S.  Cabothebs,  Clerk." 

A  number  of  witnesses  were  examined  with  a  view  of  show* 
ing  that  a  decree  had  been  made  by  the  probate  court  at  the 
November  term,  1858. 

The  clerk  and  judge  of  the  court  at  the  time  the  order  of 
sale  or  decree  was  supposed  to  have  been  made  were  ex- 
amined. They  stated  that  they  had  examined  the  records  of 
the  court,  and  could  find  nothing  in  them  showing  that  any 
such  decree  had  been  made.  They  did  not  recollect  that  any 
such  decree  had  been  rendered. 

The  only  evidence  that  tends  to  show  that  the  decreoof  sale 
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was  rendered  is  the  recitation  in  a  bond  for  title  from  Sam- 
uel C.  Williams  to  L«  F.  Baker,  a  purchaser  of  a  portion  of  the 
lands  in  question. 

This  bond  bears  date  the  let  of  January,  1869,  the  day  of 
the  sale  of  the  lands,  and  states  that  the  sale  was  made  ^^  in 
oompliance  with  an  order  of  the  probate  court  of  Chickasaw 
County,  made  at  the  November  term,  1868." 

Samuel  C.  Williams,  in  his  examination  before  the  court, 
stated  that  he  supposes  the  recitations  in  the  bond  referred  to 
are  correct,  that  he  had  signed  it,  and  that  it  was  in  his  hand- 
writing, and  that  he  posted  notices  of  the  sale  of  the  lands,  etc. 

This  is  the  substance  of  all  the  testimony  introduced  by  ap- 
pellant in  the  court  below  which  has  any  bearing  upon  the 
question  presented  by  the  first  assignment  of  error. 

Counsel  insists,  in  behalf  of  appellant,  that  the  foregoing 
testimony  establishes  the  existence  of  the  decree,  and  that  it 
being  a  decree  of  a  court  of  competent  jurisdiction,  therefore 
every  presumption  is  to  be  indulged  as  to  its  correctness. 

It  is  manifest  from  this  testimony  that  a  decree  was  ren- 
dered at  the  November  term,  1858,  of  the  court,  and  the  decree 
was  for  a  sale  of  the  lands  in  question.  These  facts  estab- 
lished, testimony  touching  the  contents  and  recitations  in  the 
decree  was  admissible. 

The  appellant  has  utterly  failed  to  prove  the  contents  of  the 
decree,  except  that  it  was  for  the  sale  of  the  lands. 

We  think  it  would  be  going  too  far  to  hold  that,  from  the 
fact  of  the  existence  of  a  decree  in  the  probate  court  of  Chick- 
asaw County,  the  presumption  is  conclusive  of  its  validity. 
The  authorities  which  are  cited  by  counsel  do  not  sustain  his 
position,  considered  in  connection  with  the  proof  in  the  case. 

It  is  a  settled  doctrine  of  this  court  that  an  order  or  decree 
for  the  sal  of  real  estate  by  an  executor  or  administrator  is  in- 
valid, unless  the  directions  of  the  statute  have  been  strictly 
xx)mplied  with,  and  that  said  compliance  must  be  shown  af- 
firmatively by  the  record:  Ovfin  v.  MeCarroUy  1  Smedes  &  M. 
S51;  Barfield  v.  Ipwrn^  1  Id.  326;  Laughman  v.  Thompson^  6 
Id.  259. 

In  the  case  before  us,  it  was  established  in  proof  that  the 
papers  constituting  the  files  in  the  probate  court  of  Chickasaw 
County  were  not  destroyed  by  the  war,  or  that  any  part  of  them 
were  lost*  The  citation  issued  to  the  sheriff  of  Chickasaw 
County  is  the  only  citation  found  in  the  office,  and  in  the  papers 
on  file  of  the  estate  of  Samuel  Williams,  deceased.    It  is  also 


462  Martin  v.  Williams.  [Miss 

Bhowi  by  the  petition  of  the  executor,  Samuel  C.  Williams, 
that  there  were  parties  interested  in  the  lands  in  question  liv- 
ing in  the  counties  of  Lowndes  and  Octibbehaw.  There  is  no 
pretension  that  there  was  any  service  upon  these  parties. 
There  is  no  proof  that  an  order  of  publication  was  taken  out 
against  Benjamin  T.  Williams,  of  the  state  of  Alabama.  The 
presumption  is,  if  such  publication  was  made,  that  it  was  sus- 
ceptible of  proof,  and  that  the  proof  should  be  in  the  files  of 
the  office;  if  lost,  this  proof  could  be  established  by  the  pn^ 
duction  of  the  newspaper  in  which  it  was  published.  No  such 
proof  appears  in  the  record. 

Admitting  that  the  lost  decree  in  the  case  before  us  recited 
that  process  had  been  duly  served  and  publication  made  ac- 
cording to  law  against  the  non-residents,  and  that  it  contained 
recitals  of  every  fact  necessary  to  constitute  it  a  valid  decree, 
it  could  not  be  sustained,  unless  the  process  issued  in  the  case, 
which  is  part  of  the  record,  had  been  properly  executed  or 
served  upon  all  the  parties  to  be  affected  by  the  decree:  Paum 
V.  Oartman,  29  Miss.  133;  GeUtrop  v.  Moore,  26  Id.  209  [59 
Am.  Dec.  254];  Joslin  v.  Coughlin,  26  Id.  141;  Currie  v.  Steuh 
aH,  26  Id.  648  [61  Am.  Dec.  500];  Lee  v.  Gardiner,  26  Id.  543; 
Root  V.  McFerrin,  37  Id.  17  [75  Am.  Dec.  49].- 

The  only  citation  in  this  case  is  copied  into  the  record.  On 
the  loth  of  November,  1858,  as  we  have  seen,  this  citation  was 
returned  by  the  sheriff,  "  executed."  All  the  devisees  in  the 
will  were  embraced  in  this  citation. 

It  is  obvious  that  this  return  of  the  sheriff  is  untrue  in  point 
of  fact.  It  was  impossible  for  him  to  have  executed  that 
process  upon  the  residents  of  Lowndes  and  Octibbehaw  coun- 
ties, and  the  resident  of  the  state  of  Alabama.  It  necessarily 
follows  that  parties  in  interest  were  not  served  with  process, 
and  their  interests  are  or  were  not  affected  by  the  decree. 

If  we  are  right  in  this  view  of  the  facts  of  the  case  touch- 
ing the  execution  of  the  process  in  question,  the  presumption 
fails  as  to  the  validity  of  the '  decree  of  November,  1858,  on 
the  grounds  assumed  by  counsel  of  defendants.  It  does  not 
come  within  the  rule  laid  down  by  this  court  in  the  case  of 
Hardy  v.  Gholson,  26  Miss.  70. 

It  is  insisted  that  the  same  strictness  is  not  necessary  in 
the  execution  of  process  in  the  probate  court  as  in  process 
from  the  circuit  court,  and  that,  as  a  portion  of  the  distribu- 
tees waived  the  execution  of  process,  the  decree  is  valid  and 
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operative  against  them  and  the  other  defendanta,  and  they 
are  estopped  from  denying  the  validity  of  the  same. 

This  court  has  held  that  process  from  the  probate  court 
should  be  executed  in  the  same  manner  as  process  from  the 
circuit  court:  Munday  v.  Calverty  40  Miss.  181. 

In  the  case  of  Munday  v.  Calvert^  supra,  the  court  held  the 
decree  to  be  void  as  to  all  the  parties  when  some  had  been 
legally  served  with  process,  and  when  others  had  not  been 
served  at  all.  This  decision  of  the  court  was  based  upon  a 
well-settled  principle. 

In  the  case  before  us,  it  is  manifest  that  a  part  of  the  de- 
fendants to  the  petition  of  Williams  (filed  in  the  court  im 
October,  1858)  were  not  served  with  process.  It  has  been 
repeatedly  held  by  this  court  that  a  judgment  or  decree  is  not 
binding  against  any  of  the  parties  to  it,  unless  all  the  par- 
ties have  been  actually  or  constructively  served  with  notice. 
Unless  such  notice  is  shown,  the  judgment  or  decree  is  a  nul« 
lity:  Steen  v.  Steen^  25  Miss.  513. 

Consequently,  the  decree  rendered  on  the  22d  of  November, 
1858,  in  the  case  before  us  is  in  all  respects  as  objectionable 
as  the  decrees  in  the  cases  of  Steen  v.  Steen,  Mwnday  v.  Calvert^ 
supra,  Hamilton  y.  Lockhart,  MS.,  and  is  therefore  void,  and 
the  first  assignment  of  error  is  untenable. 

The  second  assignment  of  error  is  disposed  of  by  the  views 
already  expressed  in  the  discussion  of  the  first  assignment 
The  only  question  presented  in  this  assignment  is,  that  the 
case  was  res  adjudicata,  and  the  appellees  were  estopped  from 
denying  the  validity  of  the  decree  and  sale  in  question. 

The  third  assignment  is,  that  the  court  erred  in  granting 
a  decree  for  a  division  of  all  the  lands;  that  three  of  the 
devisees  are  estopped  from  attacking  the  sale  by  their  own 
solemn  consent  in  court  to  the  decree  of  sale.  If  the  decree 
of  sale  of  1858  is  void,  it  follows  necessarily  that  this  assign- 
ment is  not  well  taken. 

The  fourth  assignment,  that  the  court  erred  in  granting  a 
decree  in  favor  of  some  of  the  devisees,  without  their  asking 
the  aid  of  the  court,  is  not  sustainable.  All  the  parties  in  in- 
terest as  devisees  were  served  with  notice  of  the  application  for 
a  division  of  the  estate  in  accordance  with  the  will  of  the  de- 
ceased; if  they  did  not  resist  the  petition  of  appellees,  they  are 
t/)  be  presumed  as  consenting  to  the  order  of  division  made  by 
Hie  court  in  the  decree  of  the  4th  of  June,  1867. 
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The  ooart  did  not  err  in  refusing  to  eet  aside  the  decree  and 
grant  a  new  hearing,  as  raised  in  the  fifth  assignment  of  error. 

We  think,  therefore,  that  there  is  no  error  in  the  prooeedings 
in  the  case  before  us  which  would  aathoriae  us  to  disturb  the 
decree  of  the  4th  of  June,  1867. 

Let  the  decree  be  affirmed. 


Ab  to  FiBsr  PoniT  in  STLi«ABna»  sufsa,  aae  Otenttn  f^  Pmt  t.  Oal- 
UfBtT,  77  Am.  Deo.  265;  RoU  y.  MeFerrin,  76  Id.  49,  note  61;  Qmum  v.  Hoied^ 
62  Id.  785;  WUhen  t.  PaUermm,  86  Id.  643,  note  654;  as  to  wbothor  probata 
•oorta  are  of  general  or  of  limited  and  inferior  jorisdxotion,  the  aathorifeiai 
are  conflcting,  see  note  to  WcOen  t.  Sdekney,  90  Id.  136;  ooUected  oaaes  in 
note  to  Tawuend  y.  Tcwntemd,  94  Id.  194;  note  to  WUMen  ▼.  Pmsntn^  S8 
Id.  653;  oollected  oases  in  note  to  KhnbaU  t.  FUk,  75  Id.  219. 

Order  or  Salb  bt  Fbobats  Court  dt  Absxngr  or  GotouiiBXAmnB  Oxt« 
nra  It  Jurisdiction  to  make  the  order  is  Toid:  See  cases  cited  in  note  is 
Wither$  y.  PaUenon,  86  Am.  Dec.  653. 

Probatx  Sals  Ordxred  Ain>  ConnRMED  wmout  Proper  NonoB  io 
Heir  is  Void,  and  may  be  collaterally  attacked:  See  oases  cited  in  note  to 
Toumnnd  v.  TaUatU,  91  Am.  Dec.  622. 

Probate  Rboord  must  AmRMATiVELT  Show  that  NoTzas  Rbquirxd  bt 
Statute  was  Given  to  Heirs:  See  Soot  v.  McFerrm,  75  Am.  Deo.  49. 

Notice  of  Sale  to  Hsirs,  Power  of  Probate  Court  to  DETERMnn 
Lsgalitt  of,  and  presomptionB  in  absence  of  rebutting  evidence:  See  Monk 
T.  Home,  75  Am.  Dec.  94. 

Recitals  in  Decree  of  Probate  Court  as  to  Notiob  to  Heirs.  Givet 
BT  Publication,  Effect  of:  See  Monk  v.  Home,  75  Am.  Dea  94;  Sakomaiak 
T.  Riley,  65  Id.  334;  note  to  Ooudy  v.  Hall,  87  Id.  223. 

When  Jurisdictional  Facts  Appear  in  Record  of  Prorate  Court,  hi 
Decree  cannot  be  Collaterally  Atiacked:  FUzgibbon  v.  Lake,  81  Am. 
Dec.  304. 

Seoondart  Evidence  of  Existence  and  Contents  of  Record  or  otliar 
document  is  admissible  where  the  original  is  proved  to  be  lost  or  destroyed: 
In  tlie  MaOer  (if  War/ield,  83  Am.  Deo.  49;  Higgku  v.  Reed,  74  Id.  305. 

The  principal  case  was  cited  in  Phillipt  v.  Cooper,  50  Miss.  728»  to  tlis 
point  that  a  record  must  be  established  by  the  highest  attainable  evidence^ 
but  that  this  rule  is  relaxed  in  most  cases  so  that  proof  may  be  made  by  oopy. 
Records  are  allowed  to  be  shown  by  the  admissions  of  parties  under  eertalB 
■  circumstances,  but  with  hesitatioB  and  cautioiL 
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CumHAL   IllTIBOOVBSI,    OnOB   ShOWN,    is  PRSniMID,   zv  PAsmi   ffnu 

LpfM  UVDXR  Sau  Roov,  to  CoivTZNXTx,  notwithstuiding  the  bust  thai 
those  who  dwell  imder  the  naM  roof  with  tham  am  not  pnpwed  to 
depoM  to  the  faot;  and  thia  prinoplo  la  eapeoiBllj  applioabla  in  a  eiWl 
prooeeding  for  a  diroroo. 

Li  Obpxb  to  OoNarnTrra  Unlawtul  Oohabitatioh,  undxr  BiviHn 
CoDX  or  MwHTfWTPPi,  1867,  Articlx  8,  Paob  673,  WHgrHBn  nr  Abux*- 
TiRT  OB  FoBNiOATioii,  It  uutT  BB  Showit  that  the  parties  dwell  to* 
gether  openly  and  notorionaly,  aa  if  the  oonjngal  relation  existed  between 
them. 

OomnonoB  bob  UblawbctIi  Ck>HABiTATioN,  WHKTHXB  IB  Adultbbt  ob 
FoBNiOATiON,  CANNOT  BB  SusTAiNXD  whoTO  the  evidence  simply  shows 
that  the  indicted  parties  lived  together  under  the  same  roof  as  master 
and  servant,  and  that  there  were  only  occasional  wafa^^n^i^^  of  illicit  inter* 
coarse  between  them. 

Wbxbb  Vxboiot  is  not  JnsnnxB  bt  Eyidbncb,  Ck>uBT  Ebbs  in  Retub- 
iNo  TO  Sbt  It  Aside  and  to  Gbant  Nbw  Trial. 

Adultbbt  and  Fobnication  wxbb  not  Indicfablb  at  Ck>iafON  Law  and 
not  pomshable  as  misdemeanors  nnless  committed  openly  and  publicly, 
as  in  a  street  or  highway,  so  as  to  make  each  acts  of  inoontinency  in* 
jnrioos  to  public  morals  and  society.  In  this  countryi  therefore^  suoh 
acts  are  not  punishable  unless  made  so  by  statntOi 

Thb  facts  are  stated  in  the  opinion. 

FeatherUofiy  HarriSj  and  Watson^  for  the  plaintiffs  in  error. 

C  C.  Shaeidford,  for  the  state. 

By  Conrt,  Peyton,  J.  The  record  in  this  case  shows  thai 
the  plaintiffs  in  error  were,  at  the  July  special  term  of  the 
circuit  court  of  Marshall  County,  indicted  for  living  together 
in  unlawful  cohabitation  from  the  first  day  of  March  to  the  first 
day  of  July,  1867,  and  that  at  the  September  term  of  the  said 
court  they  were  tried  and  convicted;  that  a  motion  was  made 
to  set  aside  the  verdict  and  grant  them  a  new  trial,  which  was 
overruled  by  the  court;  to  which  ruling  of  the  court  the 
plaintiffs  in  error  excepted,  and  the  court  then  pronounced 
judgment  upon  them;  and  the  cause  comes  here  by  writ  of 
error. 

The  evidence  on  which  the  conviction  was  founded  is  sub- 
stantially as  follows:  Henry  Ormesby,  on  the  part  of  the 
state,  testified  that  from  the  north  window  of  the  second  story 
of  his  house,  distant  from  Carotti's  120  or  130  feet,  he  had 
seen  on  several  occasions  the  defendants  engaged  in  sexual 
intercourse,  during  the  spring  and  summer  of  1866;  and  that 

▲M.  Daa  Vol.  XG  VH-IO 


466  Cabotti  v.  State.  [Miflu 

on  Sunday,  the  7th  or  8th  of  April,  1867,  witness,  standing  in 
front  of  his  house,  saw  defendants,  in  an  upstairs  room  on 
the  south  side  of  Carotti's  house,  engaged  in  sexual  intercourse; 
that  the  window  was  up,  and  witness  saw  the  defendants  thus 
engaged,  but  not  so  plainly  as  he  had  done  on  former  occa- 
sions; that  witness  and  Carotti  were  unfriendly,  and  had  been 
so  for  some  time.  Witness  kept  adrinking-saloon  in  his  house. 
The  difference  between  witness  and  Carotti  originated  after 
the  latter  had  opened  a  drinking-saloon  in  his  hotel. 

T.  Dressier  testified  that  some  time  in  the  fall  of  the  year 
1866,  while  working  upon  the  said  Carotti's  house,  he  had 
occasion  to  go  upstairs  in  said  house  for  some  tools,  where  he 
discovered  the  defendants  in  the  act  of  copulation. 

George  Chew  testified  that  he  was  in  the  employment  of  de- 
fendant Carotti,  on  one  occasion,  as  a  servant  in  his  hotel.  In 
the  month  of  October,  1866,  and  about  nine  o'clock  at  night, 
he  went  of  upstairs  to  get  a  bed  to  make  down  for  the  bar- 
keeper, and  passed  into  said  Carotti's  room,  where  he  discov- 
ered the  defendants  in  bed  together,  without  any  light  in  the 
room. 

Samuel  Ellison  testified  that  he  was  a  servant  in  the  hotel 
of  said  Carotti  in  October,  1866,  and  saw  defendants  lying, 
early  one  morning  in  that  month,  upon  the  same  pallet  in  the 
kitchen  of  said  hotel,  undressed  and  asleep,  but  saw  nothing 
else. 

Lewis  McEwen  testified  that  he  was  cook  in  said  Carotti's 
hotel  for  several  months,  and  had  access  to  all  parts  of  the 
house  day  and  night,  and  never  saw  anything  improper  be- 
tween the  defendants. 

S.  Davidson  testified  that  he  saw  defendants,  one  evening, 
about  dark,  walking  together  in  an  alley  in  Holly  Springs,  and 
that  he  accosted  said  Carotti  jocularly  about  it,  when  Carotti 
replied  in  the  same  spirit,  and  by  implication  admitted  that 
he  had  criminal  intercourse  with  his  co-defendant,  Mary. 

John  McGuirk  testified,  on  the  part  of  the  defendants,  that 
he  was  the  lessee  of  the  hotel,  occupied  by  said  Carotti,  from 
the  Mississippi  Central  Railroad  Company.  His  business 
called  him  a  great  deal  about  said  hotel.  Anonymous  letters 
of  a  scurrilous  character  had  been  written  to  the  authorities  of 
said  company  about  Carotti,  which  had  been  referred  to  him^ 
as  the  general  agent  of  said  road,  for  investigation;  that  he 
had  diligently  investigated  the  charges  of  illicit  intercourse 
between  the  defendants;   had  called  said  Carotti's  attenticm 
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to  them,  and  Carotti  told  him  that  he  would  dismiss  the  said 
Mary  from  his  employment,  although  she  was  a  very  superior 
servant,  if  he,  witness,  said  so;  and  witness  being  fully  satis- 
fied that  said  charges  were  malicious,  advised  said  Carotti  not 
to  dismiss  said  Mary,  knowing  her  to  be  a  very  superior  ser- 
vant; that  he  had  been  at  said  hotel  very  often  by  day  and 
by  night,  and  had  never  seen  any  improper  conduct  between 
defendants;  that  he  knew  the  locality  of  said  hotel  and  wit> 
ness  Ormesby's  house,  and  had  taken  position  with  other  gen- 
tlemen in  front  of  said  Ormesby's  house,  with  a  view  to  ascer- 
tain if  persons  in  the  room  of  the  hotel,  where  said  Ormesby 
testified  he  had  seen  defendants  in  sexual  intercourse,  could 
be  seen,  and  stated  that  it  would  be  impossible;  that  from  the 
height  of  the  window-sills  in  said  room,  and  an  intervening 
brick  wall  left  standing  where  the  old  hotel  had  been  burnt, 
persons  could  not  be  seen  from  the  front  of  said  Ormesby's 
house  in  said  room;  that  a  person  standing  up  in  said  room 
by  the  window  might  perhaps  expose  to  view  the  head  and 
breast  from  said  Ormesby's  house,  but  not  the  remainder  of 
the  person;  that  it  was  138  feet  from  the  south  side  of  said 
hotel  where  said  room  was  situated  to  the  north  front  of  said 
Ormesby 's  house;  that  he  had  never  been  upstairs  in  said 
Ormesby 's  house;  that  Carotti  took  possession  of  and  opened 
said  hotel  on  the  fifth  day  of  November,  1866. 

H.  E.  Williamson  testified  that  he  had  made  the  same  ex- 
amination as  the  witness  McGuirk,  about  the  possibility  of 
seeing  persons  in  said  room  in  said  hotel  from  the  front  of 
said  Ormesby's  house,  on  the  ground,  and  concurred  with  said 
McGuirk  in  his  conclusion. 

W.  H.  Jones  testified  that  he  was  the  city  marshal,  and  had 
been  to  said  Carotti's  hotel  repeatedly  at  almost  all  hours,  by 
day  and  by  night,  and  that  he  never  saw  anything  improper 
between  defendants,  and  does  not  think  that  persons  could  he 
seen  from  the  front  of  said  Ormesby's  house  in  said  room  of 
Carotti. 

R.  Hastings  testified  that  he  lived  near  the  said  Ormesby's 
house;  that  he  never  saw  any  impropriety  between  defend- 
ants; that  he  had  a  better  view,  from  the  front  of  his  house, 
of  said  room  of  Carotti  than-  said  Orm*esby  could  have  from 
the  front  of  his;  and  that  persons  either  lying  down  or  stoop- 
ing in  said  room  could  not  be  seen  from  the  front  of  said 
Ormesby's  house  below,  or  of  that  of  witness. 

J.  M.  Spradly  testified  that  he  was  a  police  ofiicer  of  the 
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ciAj  of  HoUy  Springs,  and  had  been  at  said  Carottt'a  house 
very  often,  day  and  nighty  and  never  saw  any  impcopriety 
between  defendants;  and  knew,  from  what  he  heard  said 
Ormesby  say,  that  he  entertained  very  bad  feelings  towards 
said  Carotti. 

John  Botts  testified  that  he  was  at  the  hotel  of  the  said 
Carotti,  with  his  fiunily,  on  Sunday,  the  7th  or  8th  of  April, 
1867,  and  that  he  with  hra  family  occupied  the  said  room  in 
said  hotel,  and  that  his  wife,  being  indisposed,  was  lying  down 
in  said  room  the  whole  of  said  day,  he  passing  in  and  out  of 
it  during  the  day;  that  he  had  been  a  great  deal  at  said  hotel, 
and  nevor  saw  anything  wrong  between  said  defendants;  and 
that  he  could  not  see  into  said  room  from  the  front  of  said 
Ormesbjr^B  house  below,  owing  to  the  height  of  the  window- 
eill  and  the  intervening  wall. 

Clarissa  testified  that  she  was  in  the  employment  of  said 
Carotti  at  said  hotel  ever  since  Christmas,  1866,  and  had  been 
through  ail  parts  of  said  hotel  at  nearly  all  hours,  and  never 
saw  anything  improper  between  said  dcKfendants.  And  Henry 
Harris  testified  to  the  same  effect. 

J.  M.  Yorrell  testified,  on  the  part  of  the  state,  that  in 
March,  1867,  about  eleven  o'clock  at  night,  while  waiting  for 
the  railroad  train,  he  saw  defendant  Maiy  lying  asleep  in  the 
dining-room  of  said  hotel,  with  her  head  in  said  Carotti's  lap, 
and  lights  burning  in  said  dining-room.  J.  J.  House  thought 
persons  might  be  seen  in  said  room  from  the  front  of  the  said 
Ormesby's  house,  and  John  Dean  thought  that  Uiey  could  not| 
unless  Uiey  were  standing  up. 

The  first  error  assigned  is,  that  the  court  erred  in  giving 
the  second  charge  on  the  part  of  the  state,  which  is  as  follows: 
^  Where  criminal  intercourse  is  once  shown,  it  must  be  pre- 
aumed,  if  the  parties  are  still  living  under  the  same  roof,  that 
it  still  continues,  notwithstanding  those  who  dwell  under  the 
same  roof  are  not  prepared  to  depose  to  that  isuaV^ 

This  charge,  as  a  general  legid  proposition,  is  correct^  and 
is  especially  applicable  in  a  dvil  proceedii^  for  a  divorce, 
where  it  became  necessary  to  establish  the  fact  of  adultery. 
The  court  in  such  a  case  would  certainly  be  authoriied  to 
draw  the  same  conclusions  which  everybody  else  would  draw 
from  the  same  fiicts;  and  when  it  is  once  established  that  an 
occasional  criminal  intercourse  has  commenced  between  the 
parties,  and  they  are  found  together  under  circumstanoes 
which  would  induce  every  unprejudiced  mind  to  conclude 
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their  inclinations  had  not  changed,  the  fair  presamption 
vrouM  be  that  the  same  kind  of  intercoarse  Btill  oontintied. 
But  even  admitting  the  full  force  of  this  ^esumptioin  in  the 
case  at  bar,  it  would  not  establish  the  offense  contemplated  by 
the  statute. 

It  is  apparent  fran  the  testimony  that  Carotti  took  possee- 
sion  of  the  hotel  at  Holly  Springs  on  the  Sth  of  Novem- 
ber,  1866,  and  opened  the  same  on  that  day,  and  that  Mary 
Wilson  was  employed  by  him  as  a  domestic  vervant  in  said 
hotel,  at  the  time  that  the  offense  charged  in  the  indictment 
was  alleged  to  have  been  committed  by  them. 

Within  the  time  the  plaintifEs  in  error  were  charged  in  the 
indictment  with  living  together  in  unlawful  cohabitation,  the 
testimony  of  Ormesby  proves  but  one  instance  of  sexual  inter- 
course between  them,  and  that  was  on  the  seventh  or  eighth 
day  of  April,  1867,  in  a  room  in  the  second  story  of  Garotti's 
house,  and  stated  to  have  been  seen  by  the  witness  standing 
in  front  of  his  own  house.  And  he  is  the  only  witness  thstt 
testifies  to  this  fact.  Botts  testifies  that  he  and  his  family 
occupied  that  room  of  the  hotel  on  that  day,  and  that  his 
wife,  being  indisposed,  was  lying  down  in  said  room  during 
the  whole  of  said  day,  and  that  he  himself  was  passing  in 
and  out  of  it  throughout  the  day,  and  saw  nothing  wrong 
between  the  plaintifis  in  error.  This  testimony  of  Botts,  and 
that  of  most  of  the  other  witnesses,  going  to  show  that  per- 
sons in  that  room  could  not  be  seen  from  the  ground  in  frontr. 
of  said  Ormesby's  house,  unless  they  were  standing  up,  takeoi 
in  connection  with  the  fact  that  Ormesby  entertained  an  un- 
friendly feeling  towards  Carotti,  and  with  his  own  admission 
that  he  did  not  see  them  as  plainly  as  he  had  on  former  occa- 
sions, furnish  a  good  reason  to  doubt  the  correctness  of  his 
vision  on  that  occasion.  Be  this,  however,  as  it  may,  taking 
the  whole  testimony  together,  we  cannot  resist  the  conclusion 
that  these  parties  have  indulged,  both  before  and  since  tho 
opening  of  the  hotel,  in  occasional  sexual  intercourse,  but  not 
under  such  circumstances  as  would  make  it  indictable,  either 
under  the  statute  or  at  common  law. 

The  second  error  assigned  is,  that  the  court  erred  in  refusing 
to  charge  the  jury,  "  that  to  justify  a  verdict  of  guilty,  they 
must  believe  from  the  evidence  that  the  defendant  Mary  Wil- 
son yielded  her  person  generally  or  habitually  to  her  co- 
defendant,  Carotti,  for  the  gratification  of  his  passions,  aft 
between  husband  and  wife." 
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To  determine  the  propriety  of  this  charge,  it  beoomeB  necee- 
flary  to  ascertain  the  meaning  of  that  provision  of  the  statute 
under  which  these  parties  have  been  prosecuted,  which  pro- 
hibits any  man  and  woman  from  living  together  in  unlawful 
cohabitation,  whether  the  same  be  in  adultery  or  fornication: 
Rev.  Code,  573,  art  8. 

We  are  of  opinion  that,  in  order  to  constitute  this  offense, 
the  parties  must  dwell  together,  openly  and  notoriously,  upon 
terms  as  if  the  conjugal  relation  existed  between  them.  It 
consists  in  the  living  together  in  the  manner  of  husband  and 
wife,  without  being  -lawfully  married,  in  the  open  assumpti<m 
of  the  visible  forms  and  rights  of  matrimony,  without  the 
sanction  of  the  nuptial  tie,  and  without  incurring  those  obli* 
gations  and  responsibilities  which  attach  to  the  married  state. 
The  design  of  the  statute  was  to  prevent  evil  and  indecent 
examples  tending  to  corrupt  the  public  morals,  and  to  pro- 
hibit the  public  scandal  and  disgrace  of  the  living  together  of 
persons  of  opposite  sexes  notoriously  in  illicit  intimacy,  which, 
as  it  contemns  lawful  wedlock  and  lessens  the  incentive  to 
marriage,  contravenes  the  public  policy,  and  which  outrages 
public  decency,  arid  has  a  demoralizing  and  debasing  influ- 
ence upon  society.  And  where,  indeed,  they  live  together  in 
the  same  family  and  under  the  same  roof  in  the  relation  of 
master  and  servant,  and  not  as  husband  and  wife,  occasional 
clandestine  sexual  intercourse  surely  would  not  constitute  the 
offense  intended  by  the  statute,  of  living  together  in  unlawful 
cohabitation:  Searh  v.  People,  13  111.  697;  State  v.  Marvin^  12 
Iowa,  499;  StaU  v.  JoUy,  3  Dev.  &  B.  110  [32  Am.  Dec.  656]; 
Wright  V.  State,  5  Blackf.  358  [35  Am.  Dec.  126];  Commof^ 
wealth  V.  Calefy  10  Mass.  153.  We  therefore  think  the  instruc- 
tion was  correct,  and  should  have  been  given. 

The  third  and  last  error  assigned  is,  that  the  court  erred  in 
refusing  to  set  aside  the  verdict  of  the  jury  and  grant  a  new 
trial. 

It  is  very  evident  that  the  jury  found  their  verdict  upon  a 
mistaken  view  of  the  law.  They  were,  no  doubt,  under  the 
impression  that,  as  the  plaintiffs  in  error  lived  together  at  the 
same  hotel,  although  in  the  relation  of  master  and  servant, 
occasional  instances  of  illicit  intercourse,  even  though  clandes- 
tine,  would  constitute  the  offense  for  which  they  were  indicted, 
and  they  were  probably  aided  in  arriving  at  this  conclusion 
by  the  refusal  of  the  court  to  give  the  instruction  asked  on  the 
part  of  the  plaintiffs.    The  verdict  was  not  justified  by  the 
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evidence,  and  the  coart  therefore  erred  m  refofiing  to  set  it 
aside  and  grant  a  new  trial. 

Adultery  and  fornication,  though  in  England  -cognizable 
criminally  under  the  ecclesiastical  law,  were  not  indictable  at 
common  law,  and  are  not,  therefore,  punishable  in  this  coun- 
try, unless  they  are  made  so  by  statute.  It  is  hence  very 
competent  for  the  legislature  to  prescribe  not  only  the  penalty 
for  these  offenses,  but  to  limit  the  circumstances  under  which 
guilty  parties  may  be  prosecuted;  and  no  presumption  arises 
of  an  intention  to  render  any  person  liable  to  a  prosecution^ 
except  those  who  are  clearly  within  the  provisions  of  the 
statute. 

In  the  absence  of  statutory  provisions,  the  common  law,  as 
the  guardian  of  the  morals  of  the  people,  and  their  protection 
against  offenses  notoriously  against  public  decency  and  good 
manners,  will  take  cognizance  of  and  punish  as  misdemean- 
ors acts  of  adultery  or  fornication  when  committed  openly 
and  publicly.  An  act  of  incontinency  becomes  an  offense 
punishable  at  common  law  only  when  it  is  combined  with 
circumstances  which,  beyond  the  mere  criminality  of  the  sim- 
ple fact,  were  calculated  to  make  it  injurious  to  society,  as  in 
ease  of  incontinency  in  a  street  or  highway. 

For  these  reasons,  the  judgment  is  reversed,  the  verdict  set 
aside,  and  the  cause  remanded. 

Advltuit,  FoRirioATioiff,  KTO.,  WKRS  NOT  Indiotablb  AT  Ck>iaf09  Lawi 
Andemn  v.  Commamifealth,  16  Am.  Dea  776;  but  were  punishable  only  as  m 
priyate  injury:  See  extended  note  to  Commomoeaith  y,  CcUl,  92  Id.  289. 

Joint  Indictmsnt  for  Adultebt  and  Fornication,  when  Suthoixiitx 
See  SkUe  v.  Jolly,  32  Am.  Deo.  656;  Laioaon  v.  State,  66  Id.  182,  note  19a 

Proov  or  Occasional  Ilugit  Intkhoouesb  will  not  Sustain  Indict* 
mint  for  open  and  notorious  adultery:  See  Wright  v.  State,  35  Am.  Deo.  126. 

Vkrdict  against  Evidence  Should  be  Set  Aside:  See  Purgley  v.  Hayetf 
92  Am.  Dec.  350,  note  373;  Alexander  v.  Harriion,  90  Id.  431;  Oarda  ▼.  Statet 
92  Id.  606.  As  to  when  a  verdict  should  be  set  aside,  and  when  not,  see  Jl^ 
Da$dele  y.  MeDamels,  94  Id.  408. 

Citations  ow  Principal  Case.  — The  doctrine  enunciated  in  the  principal 
case,  as  explained  in  Kinard  v.  State,  57  Miss.  134,  is  that  clandestine  acta  of 
sexual  intercourse,  no  matter  how  often  repeated,  do  not  constitute  unlawful 
cohabitation,  unless  the  parties  openly  and  notoriously  lire  together  as  para* 
moor  and  concubine,  habitually  assuming  and  exercising  towards  each  other 
iho  rights  and  privileges  which  belong  to  the  matrimonial  relation;  that  no 
eontinnanoe  of  illicit  intercourse  makes  out  the  crime  so  long  as  it  is  secret 
er  attempted  to  be  made  so,  but  that  whenever  secrecy  is  abandoned,  and  the 
eoocubinage  is  open,  the  offense  is  complete.  The  definitions  of  adultery  and 
iornioation,  as  laid  down  in  the  principal  case,  were  approved  in  Bundle  v. 
Pi0nMi,  49Id.  756b  757.  where  it  was  held  that  section  22;  article  12.  of  the 
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oonstitaiioii  of  Miwrffmippi,  did  not  impoM  munage  upon  any  cswpt  thoM 
wlio  were  willing,  and  consented  to  and  aetoaUy  oohalnted  in  the  relation  of 
hnaband  and^wife,  and  accepted  and  recognised  each  other  aa  hnaband  and 
wife.  It  did  not  intend  to  sanctify  the  marital  relation  between  a  man  and 
woman  becaoae  they  were  cohabiting  together  aa  husband  and  wife,  although 
inch  living  together  may  have  extended  throngh  many  yean,  and  althoai^ 
it  may  have  been  public  and  notorious,  unless  the  parties  intended,  and  in 
some  mode  distinct  and  cognizable  accepted  the  constitution  as  legalising  the 
relation.  To  change  an  adulterous  intercourse  into  the  state  of  matrimony 
requires  something  more,  to  give  expression  of  the  acceptance  and  consent  to 
the  new  state,  than  the  mere  continuance  of  the  inteaxwurse,  after  aU  the 
difficnlties  in  the  way  of  roarriago  are  removed.  To  the  aama  effiMt  is  Kkumrd 
T.  ^tate»  67  Id.  Ids. 
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KwnuiH  ov  War.  —  Duriko  Existsnob  or  Wab  bxtwxiii  LfDanvran 
Nations,  all  communicatiou,  correspondence,  and  interooorse  between 
the  citizens  of  the  belligerent  powers,  except  such  as  may  be  warlike  in 
its  character,  or  licensed  by  the  sovereign  power,  must  absolutely  termi- 
nate; and  all  contracts  and -agreements  between  citizens  of  one  of  tha 
beUigerent  powers  with  those  of  the  other,  unless  brought  within  the 
above  exception,  are  illegal  and  void. 

8amb. — All  GoNTitAcrra  Entered  into  between  Citizens  or  Unitsd 
States  and  Cttizens  or  Confederate  States  during  Latb  Civil 
War  were  Illegal  and  Void,  unless  licensed  or  permitted  by  the 
President  of  the  United  States,  not  only  because  all  intercourse  between 
eitiaens  of  the  different  belligerents  was  forbidden  by  the  act  of  Congress 
of  the  United  States  of  July  13,  1861,  and  the  prodamation  of  the  Presi* 
dent  in  pursuance  thereof,  but  also  because  the  principle  of  international 
law  forbidding  all  intercourse  between  the  eitiaens  of  independent 
nations  during  the  existence  of  war  was  applicable  to  the  war  betwaea 
ibe  United  States  and  the  Confederate  States. 

Ths  facts  are  stated  in  the  opimon. 

W.  and  /.  R.  Yerger^  for  the  appellant. 

T.  J.  and  F.  A.  R.  Wharton^  for  the  appellee. 

By  Court,  Jeffords,  J.  This  is  a  bill  in  chanoeryi  filed  bj 
Armstrong,  the  appellee,  against  Mims,  the  appellant,  to  fore> 
close  a  mortgage  executed  by  Mims  to  one  Robert  Oliver  on 
the  sixteenth  day  of  August,  1862. 

The  mortgage  was  given  to  secure  the  payment  of  a  note 
for  ten  thousand  dollars  for  money  loaned,  payable  at  the 
expiration  of  two  years  from  the  date  of  said  note  and  mort- 
gage- 
It  appears  from  the  testimony  that  Oliver  was  acting  as  the 
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agent  of  Armstrong  in  the  matter;  that  the  money  loaned  waf 
*' confederate  notes,"  and  belonged  to  Armstrong;  that  the 
transaction  took  place  at  the  city  of  Jackson,  in  the  state  of 
Mississippi;  and  that  at  the  time  it  occurred,  both  Oliver,  the 
agent,  and  Armstrong,  the  principal,  resided  in  the  city  of 
New  Orleans,  in  the  state  of  Looisiana,  and  that  Mims  was  a 
resident  of  the  city  of  Jackson,  state  of  Mississippi,  aforesaid. 
At  the  November  term,  1867,  the  court  below  pronounced  its 
decree  in  favor  of  the  complainant,  Armstrong,  thereby  fore- 
eloeing  the  equity  of  redemption  in  the  mortgaged  premises  as 
against  Mims;  and  also  at  the  same  time  decreeing  that  Mims 
should  pay  or  cause  to  be  paid  to  Armstrong  the  sum  of 
$5,260,  that  being  the  amount  ascertained  to  be  due,  within 
thirty  days  from  the  date  of  the  decree,  and  in  default  thereof 
that  the  mortgaged  premises  should  be  sold  to  pay  the  same; 
to  reverse  which  decree,  this  appeal  is  now  prosecuted. 

Two  questions  are  presented  by  the  record  and  arguments  of 
counsel  in  this  case  for  the  consideration  of  the  court. 

It  is  insisted  that  the  decree  of  the  chancery  court  should 
be  reversed, — 1.  Because  the  loan  to  Mims  of  "confederate 
notes  or  money  "  was  illegal  and  void,  in  violation  of  the  pub- 
lic policy  of  the  United  Stetes,  tended  to  encourage  the  rebel- 
lion, and  gave  aid  and  comfort  to  the  enemies  of  the  United 
Stetes,  and  can  give  no  stending  to  any  one  in  court  to  enforce 
a  breach  of  contract  of  such  loan;  2.  Whether  a  loan  of 
'*  confederate  notes  "  was  per  se  illegal  or  not,  still  the  contract 
cannot  be  enforced  in  this  case;  it  violated  the  general  law 
of  war  prohibiting  intercourse  between  belligerente,  and  par- 
ticularly violated  the  act  of  July  13,  1861,  prohibiting  inter- 
course between  citizens  of  the  loyal  stetes  and  the  inhabitente 
of  the  rebel  stetes,  and  the  proclamatioii  of  the  President  in 
pursuance  thereof. 

We  will  proceed  to  the  consideration  of  these  questions  by 
inverting  the  order  in  which  they  are  here  steted,  as  the  deter- 
mination of  the  second  proposition  must  dispose  of  this  entiit 
controversy- 
There  is,  perhaps,  no  general  rule  of  law  more  clearly  and 
definitely  esteblished — one  which  is  more  rigorously  adhered 
to,  admitting  of  fewer  exceptions — than  the  one  now  under 
consideration. 

When  war  becomes  flagrant,  all  communication,  correspond- 
ence, and  intercourse  between  citizens  of  the  respective  belliger- 
ent powers,  except  such  as  may  be  warlike  in  iU  character,  oi 
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such  as  has  been  licensed  or  permitted  by  the  soyereign  power, 
must  absolutely  terminate  and  cease. 

Every  transaction  having  any  connection  with  or  reference 
to  trade  or  commerce,  whether  of  a  private  or  public  nature, 
—  all  undertakings,  promises,  agreements,  and  contracts  be- 
tween citizens  of  one  of  the  belligerents  with  those  of  the  other, 
— are  clearly  illegal  and  void,  unless  brought  within  the  ez^ 
eeption  just  stated. 

Whenever  it  is  made  to  appear  that  enemies  have  been  trad- 
ing or  contracting  with  each  other,  the  law  of  war  strikes  down 
and  puts  an  end  to  all  engagements  made  under  such  circum- 
stances. 

So  stringent  is  the  rule  that  all  attempts  at  shuffling  or  eva^ 
flion  have  utterly  failed.  It  matters  not  what  may  have  been 
the  medium  of  communication,  whether  proximate  or  remote, 
direct  and  personal,  as  between  principal  and  principal,  or 
through  the  intervention  of  an  ageht,  as  in  the  present  in- 
stance, or  otherwise;  the  fact  being  established,  it  is  always 
attended  with  the  same  fatal  result. 

All  writers  and  authorities  concur  in  this  view.  In  fact, 
there  is  no  conflict  on  this  subject:  Wheaton  on  International 
Law,  by  Lawrence,  551-556;  Oriswold  v.  Waddingtorij  15  Johns. 
66;  S.  C,  16  Id.  438;  The  Sir  WiUiam  Peel,  5  Wall.  531,  535. 

We  have  stated  the  rule  as  applicable  to  independent  nations 
engaged  in  a  public  war.  It  has,  however,  been  repeatedly 
held  by  the  supreme  court  of  the  United  States  that  this  rule 
was  equally  applicable  to  the  belligerent  parties  engaged  in 
the  recent  civil  war  in  this  country. 

The  act  of  Congress  of  July  13,  1861,  and  the  proclamation 
of  the  President  in  pursuance  thereof,  did  not  establish  any 
new  rule  on  this  subject.  These  were  but  declaratory  and 
oumulative:  See  case  of  The  Venice^  2  Wall.  258;  OwuikUa  CoU 
Um^  6  Id.  531. 

Armstrong  being  a  resident  of  New  Orleans,  in  the  state  of 
Louisiana,  within  the  federal  lines,  and  Mims  being  a  resident 
of  Jackson,  in  the  state  of  Mississippi,  which  was  within  the 
confederate  lines  at  the  time  of  the  execution  of  the  note  and 
mortgage  sued  on,  this  case  is  brought  clearly  within  the  rule 
as  laid  down  in  repeated  decisions  of  the  supreme  court  of 
the  United  States. 

There  is  no  pretense  that  the  parties  in  this  case  acted  under 
a  license  or  permission  from  the  President. 

Tbe  ''  sting  of  disability  "  having  attached  to  the  note  and 
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mortgage  now  before  the  courty  and  ^'  prohibition  being  the 
rule,  and  license  the  exception,"  the  penalty  incurred  for  un- 
lawful and  prohibited  intercourBe  between  enemies  must  be 
pronounced  by  this  court  by  declaring  this  note  and  mortgage 
null  and  void. 

Having  arrived  at  this  conclusion,  we  are  relieved  from  the 
necessity  of  passing  upon  the  remaining  question  presented 
by  the  record. 

The  decree  of  the  court  below  is  reversed,  and  bill  dismissed 
at  the  costs  of  the  appellee. 

War,  Effects  of,  Generally,  and  Espbcxallt  upon  Contracib  u- 
TWEEN  Alien  Knemies:  See  Dorsey  r.  Kyle,  96  Am.  Deo.  617,  and  ex- 
tended uote  thereto,  citing  the  principal  case;  Hedges  ▼.  Priee^  04  Id.  607, 
note  525;  Yont  v.  Stoui,  M  Id.  194;  note  to  SwiimierUm  v.  Cotemtefi  /fM.  Ok, 
93  Id.  572;  LtaUiere  v.  Ckmmereial  Ins.  Co.,  92  Id.  483;  HyaU  t.  James,  93 
Id.  505;  note  to  Taylor  t.  Jenkins,  88  Id.  779. 


IvBY  V.  Lalland. 

142  Misnsnppi,  4M.] 

Validxtt  of  Go2«tbact8,  how  Determined  as  to  Place. — A  oontnot  iHdoli 
is  valid  where  it  is  made  is  as  a  general  rale  to  be  held  yalid  eFory* 
where;  bnt  if  void  or  illegal  by  the  law  of  the  place  where  made,  it  is 
void  everywhere. 

Contracts  Relating  to  Movables  and  Immovables,  how  Construed.  — If 
contracts  relate  to  movables,  they  are  as  a  general  rale  to  be  oonstraed 
according  to  the  lex  loci  coniraetus;  if  to  immovables  or  realty,  aooording 
to  the  lex  lod  ret  siice. 

Remedy  ctpon  Contracts  is  Determined  bt  Lex  Fori. 

Oenbral  Rule  that  Validitt  and  Effect*  of  Contract*  are  to  be  De- 
termined BT  Lex  Loci  Contract'us  is  Subject  to  Exceptions  as  Fol- 
lows: No  nation  is  bound  to  recognize  or  enforce  contracts  injorions  to 
iti  own  oitisens  or  snbjects;  no  nation  will  enforce  contracts  made  in 
another  country,  if  they  violate  positive  legislation  of  the  former;  and  if 
a  oontraot  which  violates  the  revenue  laws  of  the  country  where  mads 
oomes  before  the  courts  of  another  country,  those  courts  will  not  take 
notice  of  the  foreign  revenue  laws. 

OnoTT.  —  CoNTRA£fr  Founded  on  Consideration  of  Confederate  Monst 
IS  Illsoal,  if  made  in  Louisiana,  against  public  policy,  and  will  not  there 
be  enforced.  And  the  courts  of  Mississippi  will  hold  such  a  contrael 
made  in  Louisiana  as  illegal  and  void,  when  it  comes  before  them. 

IvEY  gave  Lalland  his  note,  for  which  Lalland  sued  Ivey. 
iTey  pleaded  that  the  note  was  given  in  New  Orleans  for  the 
loan  of  confederate  money.  Lalland's  demurrer  to  this  plea 
was  sustained.    Verdict  for  Lalland  for  the  value  of  the  con- 
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federate  money.  Irey  stred  out  a  writ  of  error,  and  aosigiied 
for  error  the  action  of  the  court  below  in  BUfltaining  the  de- 
murrer.   Other  facts  are  stated  in  the  opinion. 

Orr  and  Matthews^  for  the  plaintiff  in  error. 
Martin  and  Baies^  for  the  defendant  in  error. 

By  Court,  Peyton,  J.  The  defendant  in  error  instituted 
suit  in  the  circuit  court  of  Chickasaw  County  against  the 
plaintiff  in  error  on  a  promissory  note  made  by  him  in  favor 
of  the  defendant  in  error  for  the  sum  of  $4,356,  dated  New 
Orleans,  the  6th  of  April,  1862,  and  payable  twelve  months 
after  date. 

The  defendant  below  appeared  to  the  action  and  pleaded 
four  special  pleas,  of  which  the  fourth  plea  alleges  that  the  note 
sued  on  was  made  at  New  Orleans,  in  the  state  of  Louisiana, 
and  payable  twelve  months  after  the  date  thereof,  at  the  office 
of  the  plaintiff  below  in  said  city,  for  and  in  consideration  of 
the  treasury  notes  of  the  Confederate  States,  commonly  known 
as  confederate  money,  amounting  on  their  face  to  the  sum  of 
four  thousand  dollars;  that  the  sum  of  $355  in  excess  of  said 
sum  was  the  interest  upon  said  four  thousand  dollars,  for  one 
year,  for  the  loan  of  said  treasury  notes. 

To  this  plea  the  plaintiff  demurred,  and  the  demurrer  was 
sustained  by  the  court;  and  upon  issues  on  other  pleas  the 
plaintiff  obtained  a  verdict  and  judgment  for  the  sum  of 
$562.87;  and  from  this  judgment  the  plaintiff  in  error  prose- 
cutes this  writ  of  error,  and  assigns  for  error  that  the  court  be- 
low  erred  in  sustaining  the  demurrer  of  the  plaintiff  to  the 
defendant's  fourth  plea. 

The  general  principle  as  to  the  validity  of  a  contract  is, 
that  a  contract  which  is  valid  where  it  is  made  is  to  be  held 
valid  everywhere.  And  on  the  other  hand,  if  void  or  illegal 
by  the  law  of  the  place  where  made,  it  is  void  everywhere: 
2  Parsons  on  Contracts,  5th  ed.,  570. 

The  general  rule  as  to  the  construction  of  contracts  is,  that 
if  they  relate  to  movables  which  have  no  situs  or  place,  they 
are  to  be  construed  according  to  the  law  of  the  place  where 
they  are  made,  or  the  lez  loci  contractus;  and  if  they  relate 
to  immovables,  or  what  the  common  law  calls  real  property, 
they  are  to  be  construed  according  to  the  law  of  the  place 
where  the  property  is  situated,  or  the  Uz  loci  rei  sitmi  2  Per- 
sons on  Contracts,  571. 
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But  in  respect  to  all  questionB  as  to  the  forms  or  methods  or 
conduct  of  process  or  remedy,  the  law  of  the  place  of  the  forum 
applies,  or  the  lex  fori  governs. 

And  the  general  mle  that  the  validity  and  effect  of  a  con- 
tract are  to  be  determined  by  the  law  of  the  place  where  it  is 
made,  is,  however,  subject  to  the  exception  that  no  nation  is 
bound  to  recognize  or  enforce  contracts  injurious  to  its  own 
citizens  or  subjects;  and  the  enforcement  by  one  nation  of 
contracts  made  under  the  laws  of  another  rests  on  a  principle 
of  comity  which  cannot  be  so  far  extended  as  to  violate  the 
positive  legislation  of  the  other.  And  there  is,  perhaps,  another 
exception  to  the  general  rule,  and  that  is,  where  a  contract 
which  violates  the  revenue  laws  of  the  country  where  it  was 
made  comes  before  the  courts  of  another  country,  those  courts 
will  not  take  notice  of  the  foreign  revenue  laws. 

As  the  contract  in  this  case  was  made  in  the  state  of  Louisi- 
ana, and  in  terms  to  be  performed  there,  the  law  of  that  state 
is  to  govern  as  to  its  validity  and  effect.  And  the  courts  of 
that  state  having  often  decided  that  such  contracts  are  illegal 
and  void,  we  have  arrived  at  the  conclusion  that  the  plea  pre- 
sented a  good  defense  to  the  action,  and  that  the  court  below 
erred  in  sustaining  the  demurrer  to  it. 

It  has  been  repeatedly  held  by  the  court  of  last  resort  in  the 
state  of  Louisiana  that  the  issue  of  confederate  treasury  notes 
was  illegal,  and  the  notes  void,  and  formed  no  valid  considera- 
tion for  a  contract;  and  that  a  contract,  the  consideration  of 
which  is  confederate  treasury  notes,  is  illegal,  and  against  pub- 
lic policy,  and  will  not  be  enforced  in  that  state:  Hurdey  v. 
Seoit^  19  La.  Ann.  161;  Reeve  v.  Doughty y  19  Id.  164;  Oraves 
V.  Hardesty,  19  Id.  186;  Washburn  v.  Offert,  19  Id.  269;  King 
V.  HueUm,  19  Id.  288;  and  MeCraeken  v.  Poole,  19  Id.  859. 

For  these  reasons,  the  judgment  will  be  reversed,  and  the 
demurrer  to  said  plea  overruled;  and  this  court,  proceeding  to 
give  such  judgment  as  the  court  below  ought  to  have  given,  do 
order  and  adjudge  that  the  plaintiff  below  take  nothing  by  his 
writ,  and  that  the  defendant  below  go  hence  without  day, 
and  that  he  have  and  recover  of  and  from  the  said  plaintifl 
his  costs. 

Shagkxlfobd,  C.  J.,  dissented. 


C0VTBA(a%    WHSI    GOVKRNBD    BT    LlX   LOCK   OolTBACfDBl    OoBkmO  ▼• 

Fierre^  S9  Am,  Doa  643,  note  S47;  Lemk  v.  fftadie^,  87  Id.  2S7,  notoaOf 
Kcmaga  r.  Taghr,  70  Id.  62,  note  66;  note  to  Smd  r.  SiOMdmit  77  Id.  67} 
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note  to  B^erBm  t.  ShuMafert  66  Id.  606;  note  to  Boom  t.  OHO,  66  Id 

681. 

MoTABLB  Pbopebtt  u  Subjbot  TO  Law  ov  IX>iizoiub:  See  note  to  iVtar^ 
•on  y.  Chendeai  Bank,  88  Am.  Deo.  606;  McLean  r.  Hanttn,  66  Id.  740^ 
note  742. 

COHTRAOT    WILL    BS    GOTDKVSD    BT    LaW    OV    PLAGB   07    PUlOBllAirQB: 

Boo  Kentudjf  r.  Aii^^  94  Am.  Deo.  643^  note  647;  Oallkmo  w.  Pierre,  99 1£L 
643. 

Rbmedt  upon  Ck>HTBAOT  IS  DBnEBMiNBD  BT  Lbz  Fobi:  See  note  te 
EefferUn  ▼.  Sin^MAerfir,  66  Am.  Deo.  606;  ooUeoted  oaeee  in  note  to  Booon  ▼. 
Oriat,  65  Id.  682. 

Ck>ifTBACT8  Which  Oomiit  bou  not  Bbquibb  Fobbiqm  Ooubt  to  Em- 
FOBCB:  WaJUere  ▼.  WhUhck,  76  Am.  Dea  607;  note  to  Kanoffa  r.  Taylor,  70 
Id.  66;  McLean  v.  Bdrdin,  69  Id.  740,  note  743;  Parmme  v.  Traat,  66  Id. 
602;  Oofliano  ▼.  Pierre,  89  Id.  643. 

OovTBAcr  Valid  whxrs  Madb  is  Valid  BTBRTWHsai»  nnleae  it  iM  cme 
of  those  exceptional  contracts  that  comity  does  not  reqnire  ooorts  to  enforoec 
See  Phinney  v.  Baldwin,  61  Am.  Dec  62,  note  64. 

Notes  and  Obligations  Founded  on  Ck>Nsn>BBATioN  ov  Oovtbdbbatb 
MoNXT  abb  Void  both  at  home  and  abroad:  See  note  to  SdMdi  ▼.  Barber, 
67  Am.  Deo.  632. 
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To  Wabbant  Jubt  in  Finding  Exbmplabt  Damagis,  either  malice^  rio- 
lenoe,  Irand,  or  oppression  mnat  be  shown  to  have  mingled  In  the  wrong- 
f nl  act  complained  of. 

8iOK  Pebsons  have  Right  to  Bnteb  Gabs  of  Railboad  Company;  and 
as  common  carriers  of  passengers,  the  company  camiot  prevent  them 
from  entering  their  cars. 

Railboad  Company  Owes  No  Enhanced  Duty  to  Sick  Pebsons  and 
Pebsons  Unable  to  Take  Cabe  or  Themselves.  Railroad  oars  are  not 
traveling  hospitals,  nor  their  employees  nnrses.  It  is  the  dnty  of  snch 
disabled  persons  to  provide  for  themselves  proper  assistanoe  while  trav- 
eling in  railroad  cars.  It  is  not  the  dnty  of  railroad  companies  to  sap- 
ply  it. 

Duty  op  Railboad  Conductobs  Extends  No  Fubtbkb  than  to  havb 
Stations  Announced,  and  to  have  the  train  stop  long  enough  at  each 
station  for  passengers  to  get  on  and  o£El  Any  assistanoe  he  may  extend 
to  sick  persons  getting  on  or  off  a  train  is  merely  an  act  of  oonrteey,  and 
not  in  the  line  of  his  duty.  It  is  not  the  dnty  of  oondnotoTB  to  see  to  the 
debarkation  of  passengers,  even  though  they  are  sick. 

If  Railboad  Passenoeb  is  Sick,  Unable  to  Walk,  and  Rbquibes  Ab- 
■utance  to  get  from  the  car,  and  longer  delay  than  nsoal  is  neoessary 
at  the  station  for  him  to  be  safely  removed,  he  should  givo  timely  notioe 
el  the  same  to  the  oondnotor. 
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RlOBTS   OV   WXLL   PaSSXNOXRS   MUST   BB   OOHSULTM)    AHD   RSSFBOTBD   AS 

Will  as  Thou  ot  Siok  Passxmoxbs  by  the  employeee  of  railroad  oom- 
panies  in  the  discharge  of  their  publio  daties. 

Ijk  AonoN  ON  Cass  fOR  NEGLioKyci,  Partt  oahnot  IUkx>tsb  Damaom 
Which  hays  Rbsultbd  from  bis  Own  Nsoligencb  and  Want  ov 
Cabs.  On  the  contrary,  he  must  show  himself  in  the  right*  and  the  de- 
fendant in  the  wrong;  that  he  has  performed  his  duties,  and  that  th* 
defendant  has  neglected  his;  and  that  the  damages  are  a  legitimate  oos- 
•eqnence  of  defendant's  negligenoe. 

liiBSiasiPPi  Statuts  for  Protbciton  of  Railroad  Passsngbbs  is  in- 
tended to  hold  railroad  companies  responsible  for  actual,  not  punitiye  or 
exemplary,  damages  for  all  accidents  to  any  passenger  caused  by  the  ne- 
glect of  the  employees  of  railroad  companies:  See  Revised  Code,  art  43, 
p.  299. 

In  AcnoN,  undbr  Mississippi  Statuts,  against  Railroad  CoifPANT  for 
injuries  sustained  by  negligence  of  its  employee,  gross  negligence  must 
be  shown,  to  authorize  jury  to  exceed  actual  damages  sustained;  and  it 
must  be  so  great  as  to  amount  to  recklessness;  that  is,  to  a  degree  where 
a  generally  malicious  or  malignant  purpose,  careless  of  consequences, 
might  perhaps  be  pursued,  although  no  hostile  purposes  were  enter- 
tained against  an  individuaL 

Ksw  Trial  should  bs  Orantbd  whbrb  Vbrdict  is  against  Wbight  of 

EVIDENCB  AND  MANIFESTLY  WrONO. 

Instructions  Amounting  to  Mbrb  Abstract  Propositions  of  Law  arb 
Erroneous.    They  should  be  made  applicable  to  the  case  in  hand. 

It  is  Erbonbous  for  Courts  to  Givs  iNSTRUcnoNs  Containing  oitlt 
Portion  of  Matbbial  Facts  connected  with  any  particular  transaction, 
and  to  omit  others  of  equal  importance,  which,  if  included  in  the  in- 
struction, might  lead  the  mind  of  the  jury  to  a  different  conclusion. 

''Wild  Verdicts"  Considsbed,  Espeglallt  whebb  Damagbs  abb  to  bb 
Assessed  against  Railroad  Companies  and  Other  Corporations. 

Instances  Cited  in  Which  New  Trials  have  been  Granted  on  Groitn* 
OF  EzcESSivB  Damages,  or  which,  in  the  opinion  of  this  court,  ought  to 
have  been  granted. 

High  Court  of  Mississippi  will  Set  Aside  Excbssfvs  Verdict  fob 
Damages  which  is  manifestly  the  result  of  prejudice  or  undue  bias, 
though  it  will  not  disturb  a  yerdict  for  damages  when  it  is  not  apparent 
that  the  jury  misapplied  the  law  or  misunderstood  the  facts,  or  were  in- 
fluenced by  their  passions  or  prejudices,  rather  than  by  an  observance  of 
the  law  and  facta  of  the  case. 

High  Court  of  Mississippi  will  Set  Aside  Verdict  of  $3,275  against 
Railroad  Company  as  Excessive,  for  not  stopping  long  enough  at  a 
statioQ,  on  the  first  halt,  for  a  sick  passenger  to  get  off;  but  where  the 
train  did  stop  a  second  time  for  him  to  get  off,  and  which  ho  did,  before 
it  had  entirely  left  the  station  platform;  and  this  on  the  ground  that  the 
jury  were  manifestly  prejudiced  or  biased  against  the  corporation. 

Proper  and  Reasonable  Safeguard  should  be  Thrown  around  Riohti 
OF  Corporations  bt  Courts,  where  the  interests  of  innocent  stock- 
holders are  at  issue,  particularly  when  their  pecuniary  interests  are  te 
suffer  for  the  acts  of  their  employees,  when  exemplary  damages  are 
■ooght  against  them  at  the  hand  of  a  jury,  no  special  damages  haYing 
been  demanded  or  shown  by  proof. 
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Thb  Am^  aie  stated  in  the  qpinioiL 

Jo?hn  D.  Preemanj  for  the  plaintiff  In  emr. 

A.  O.  Brown,  and  T.  J.  and  F.  A.  R.  WharUmf  for  the  de- 
fendant in  error. 

By  Court,  Shackelfobd,  C.  J.  This  is  an  action  of  tres- 
pass upon  the  case/'  instituted  by  the  defendant  in  error,  in  the 
first  district  circuit  court  of  Hinds  County,  against  plaintiff 
in  error.  It  is  alleged  in  the  declaration  that  on  the  seyen- 
teenth  day  of  January,  1867,  Btatham  purchased  a  ticket  for 
Terry  station,  on  said  road,  and  entered  the  cars  of  said  road, 
the  train  going  south;  that  he  was  carried  by  the  said  com- 
pany's engine  beyond  the  platform  of  said  station,  and  placed 
on  the  ground  by  said  company's  conductor. 

That  the  train  upon  which  he  was  a  passenger  that  day  did 
not  stop  a  half-minute  at  said  platform  at  Terry;  that  he  was 
sick  at  the  time,  and  that  the  conductor  knew  it,  and  that  he 
was  unable  to  attend  to  himself;  and  that  the  conductori 
Joseph  H.  Smith,  persistently  and  insultingly  refused  to  de- 
tain the  train  at  the  platform  aforesaid  the  usual  time  for 
discharging  passengers,  or  long  enough  for  the  friends  of 
Statham  to  remove  him  from  the  train;  that  he  had  to  get 
off  the  train  on  the  ground,  and  then  was  carried  back  ^^  from 
where  he  got  off  to  the  station-house." 

That  when  the  conductor  was  appealed  to  by  the  friends  of 
Btatham  and  the  by-standers  to  back  to  the  platform  to  en- 
able Statham  to  get  off.  Smith  profanely  and  blasphemously 
said  '^he  would  not  back  the  train  for  Jesus  Christ." 

It  concludes:  "  For  these  wrongs  and  injuries  he  demands 
ten  thousand  dollars  damages." 

The  plea  of  not  guilty  way  filed  to  this  declaration.  Jury 
and  verdict  for  defendant  in  error  for  $3,276,  and  judgment 
thereon  against  plaintiff  in  error. 

A  motion  was  made  by  plaintiffs  in  error  for  a  new  trial, 
which  was  overruled  by  the  court.  To  the  ruling  of  the  court 
in  refusing  the  new  trial  the  plaintiff  in  error  excepted.  The 
bill  of  exceptions  embraces  the  motion  for  a  new  trial;  also 
all  the  testimony  before  the  jury  at  the  trial,  and  the  instruc- 
tions of  the  court  given  and  those  refused  and  modified.  The 
case  is  here  by  writ  of  error  for  revisal. 

There  are  five  assignments  of  error.  The  disposition  of  the 
questions  raised  on  the  motion  for  a  new  trial,  and  made  here 
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the  grounds  for  the  first  assignment  of  error,  will  settle  all  the 
points  presented  for  our  consideration  in  the  four  other  assign- 
inents  of  error,  which  are  mere  repetitions  of  the  grounds  for 
«  new  trial. 

No  special  or  pecuniary  damage  was  sustained  by  the  de« 
fendant  in  error  by  the  act  complained  of  in  his  declaration. 
No  attempt  was  made  on  the  trial  to  prove  that  he  received 
;any  injury  to  his  health  or  persson,  or  that  he  sustained  the 
least  pecuniary  loss  by  his  getting  off  the  car  at  the  point  he 
reached  the  ground. 

Therefore  it  must  be  conceded  by  the  defendant  in  error 
that  the  verdict  in  this  case  was  for  exemplary  or  pnnitive 
damages. 

To  warrant  a  jury  in  finding  a  verdict  for  exemplary  or  puui- 
tive  damages,  either  malice,  violence,  fraud,  or  oppression  must 
be  shown  to  have  mingled  in  the  acts  complained  of:  Sedgwick 
on  Damages. 

Testing  the  case  under  consideration  by  this  rule,  we  shall 
determine,  first,  whether  '^  the  verdict  was  against  the  law  and 
the  evidence," — this  being  the  first  ground  insisted  upon  on 
the  trial  of  the  motion  for  a  new  trial. 

To  arrive  at  a  correct  conclusion  upon  this  point,  we  shall 
necessarily  be  compelled  to  bring  into  view  much  of  the  testi* 
mony. 

We  are  unable  to  perceive,  after  an  examination  of  the 
record,  any  act  of  the  conductor,  Joseph  H.  Smith,  towards 
the  defendant  in  error,  which  savors  of  rudeness,  violencCi 
malice,  fraud,  or  oppression. 

Dr.  Thompson,  the  principal  witness  for  the  defendant  in 
error,  states  that  he  called  the  attention  of  the  man  he  sup- 
posed to  be  the  conductor  to  Mr.  Statham,  when  he  called 
upon  him  for  his  ticket,  and  said  '^  he  was  very  sick;  that  he 
was  to  get  out  at  Terry";  that  ''his  reason  for  doing  so  (as 
he  supposed  he  was  the  conductor)  was,  that  he  might  stop 
the  cars  at  Terry  station  long  enough  for  Statham  to  be  taken 
out  of  the  cars." 

It  will  be  observed  that  this  witness  did  not  inform  the  con-* 
doctor  that  he  wished  him  to  delay  the  train  longer  than 
usual.  He  did  not  inform  him  that  Mr.  Statham  needed  as* 
sistance  in  getting  out  of  the  cars,  or  that  he  wanted  the  con* 
ductor,  or  the  employees  of  the  company,  to  assist  him  in 
getting  out  of  the  car. 

Neither  did  his  friend  Lenoir  make  any  such  request    The 
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defendant  in  error  made  no  fitatement  to  the  conductor  that 
he  needed  assistance  to  enable  him  to  leave  the  train,  or  that 
he  desired  him  to  assist  him.  He  failed  to  give  the  conductor 
the  least  intimation  that  he  was  unable  to  get  out  of  the  car 
without  assistance. 

There  was  no  proof  at  the  trial  that  Mr.  Statham  was 
speechless  on  the  occasion.  It  seems  clear  that  the  friends  of 
Statham,  as  well  as  Statham  himself,  neglected  to  make  such 
statements  to  the  conductor  as  should  require  him  to  pursue 
any  other  course  than  the  usual  routine  of  business  when  he 
reached  Terry  station. 

Thompson  and  Lenoir,  as  shown  by  the  testimony  of  Thomp* 
son,  carried  Statham  from  the  hotel  in  Jackson  to  the  hack 
which  transported  him  to  the  depot  in  Jackson.  Could  they 
not  have  done  the  same  thing  at  Terry  station?  There  is  no 
reason  given  why  it  was  not  done:  Lenoir  and  Thompson  were 
to  get  off  at  Terry.  Thompson  shows  conclusively  that  there 
was  no  attempt  made  by  any  one  to  help  Statham  from  the 
cars  on  the  arrival  of  the  train  at  the  station.  Thompson 
says  he  stationed  himself  at  the  door,  and  '* jumped  off  to 
hunt  assistance,"  and  met  Mr.  Seal,  and  informed  him  that 
Mr.  Statham  was  in  the  car,  and  pointed  to  the  one  he  was  in, 
and  turned  to  find  other  assistance;  that  he  was  looking  for 
other  assistance,  and  the  cars  passed  on  before  he  found 
any." 

It  is  not  shown  by  the  testimony  of  Statham,  or  any  of  his 
witnesses,  that  he  could  not  walk  with  assistance.  The  con* 
trary  appears  from  the  proof.  It  is  shown,  and  not  denied  by 
Statham,  that,  with  the  assistance  of  Lenoir  and  Seal, 
Statham  walked  out  of  the  car  onto  the  platform  of  the  car, 
and  from  thence  walked  down  the  steps  of  the  car  to  the 
ground,  and  was  then  immediately  placed  in  a  chair  pro- 
cured before  from  the  station-house,  and  from  thence  carried 
all  the  way  to  the  station-house,  across  the  platform  of  the 
station. 

Statham  appeared  on  the  platform  of  the  car  most  distant 
from  the  platform  of  the  station.  It  was  just  as  easy  for  him 
to  have  walked  to  the  end  of  the  car  he  was  in,  which  was 
shown  by  the  testimony  to  have  been  within  six  or  eight  feet 
from  the  station  platform,  as  it  was  for  him  to  go  where  he 
presented  himself  for  debarkation. 

Having  gotten  to  the  end  of  the  car  farthest  from  the  sta- 
tion  platform  and  the  ladies'  car,  there  certainly  could  be  no 
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impediment  in  the  way  to  the  ladies'  car.  At  all  events,  none 
was  shown  at  the  trial.  If  he  had  gone  into  the  ladies'  car, 
he  could  have  gotten  from  it  to  the  station  platform. 

By  his  not  taking  this  course,  his  action  and  that  of  his 
friends  must  be  considered  in  this  particular  as  voluntary,  and 
done  from  their  own  choice. 

Suppose  Statham  had  gotten  off  on  the  platform  of  the 
station  on  the  arrival  of  the  train,  would  he  not  have  been 
placed  in  a  chair,  to  be  carried  to  the  station-house?  If  so,  in 
what  particular  was  he  injured  by  being  placed  in  a  chair 
sixty  feet  from  the  platform,  and  carried  all  the  way  to  the 
station-house?  If  he  could  walk  on  the  platform,  why  did  he 
not  walk  after  he  reached  it?  It  would  seem  from  this  testi- 
mony that  the  course  pursued  towards  him,  after  getting  out 
of  the  cars,  was  the  same  that  would  have  been  done  had  he 
gotten  out  on  the  platform.  Consequently,  not  the  least  dis- 
comfort or  injury  to  him  has  been  shown  by  his  being  carried 
the  length  of  a  car  beyond  the  station  platform. 

The  testimony  of  Statham  shows  conclusively  that  he  did 
not  make  the  necessary  exertions  to  get  off  the  cars  at  Terry, 
when  the  train  stopped  that  he  should  have  done.  He  states 
that  ^'  he  made  an  exertion  to  rise  from  his  seat,  but  he  found 
he  could  not  stand  without  assistance;  that  he  expected  to  be 
taken  off  the  cars,  but  did  not  ask  any  one  to  take  him  off; 
that  he  made  no  effort  to  get  out,  nor  did  he  call  the  con- 
ductor to  help  him  out."  Thompson  had  left  him,  and  Lenoir 
did  not  offer  to  assist  him. 

Railroad  cars  are  not  traveling  hospitals,  nor  their  employees 
nurses.  Sick  persons  have  the  right  to  enter  the  cars  of  a 
railroad  company;  as  common  carriers  of  passengers  they 
cannot  prevent  their  entering  their  cars.  If  they  are  inca- 
pable of  taking  care  of  themselves,  they  should  have  attend- 
ants along  to  care  for  them,  or  to  render  them  such  assistance 
as  they  may  require  in  the  cars,  and  to  assist  them  from  the 
cars  at  the  point  of  their  destination. 

It  is  not  the  duty  of  conductors  to  see  to  the  debarkation  of 
passengers.  They  should  have  the  stations  announced;  they 
should  stop  the  train  sufficiently  long  for  the  passengers  for 
each  station  to  get  off.  When  this  is  done  their  duty  to  the 
passengers  is  performed. 

All  assistance  that  a  conductor  may  extend  to  ladies  with- 
out escorts,  or  with  children,  or  to  persons  who  are  sick,  and 
ask  his  assistance  in  getting  on  and  off  trains,  is  purely  a 
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auMer  of  oourtesj,  and  not  at  all  incumbent  upon  him  in  tbe 
line  of  hie  public  dutj. 

It  ie  a  well-eettled  role  of  law  that  a  party  in  an  action  on 
the  case  for  negligence  cannot  recover  damages  which  haTe 
resnlted  from  his  own  nq;Iigence  and  want  of  care. 

He  must  show  himself  in  the  right,  and  the  defendant  in 
the  wrong;  that  he  has  performed  his  duties,  and  that  the  de- 
fendant has  neglected  his;  and  the  damages  are  a  Intimate 
consequence  of  the  negligence  of  the  defendant:  Fanons  t. 
Parker,  3  Barb.  249;  Carlisle  y.  HolUm,  8  La.  Ann.  48  [48  Am. 
Dec.  440];  Moshier  v.  Uiica  &  S.  Ry  Co.,  8  l^^rb.  427;  Murphy 
T.  Diamond,  3  La.  Ann.  441;  Rathbun  v.  Payne j  19  Wend.  399, 
and  cases  cited  therein;  Penneylvania  R.  R.  Co.  y.  McTtghe,  46 
Pa.  St.  316;  Chicago  and  Burlington  R.  R.  Co.  y.  Dewey,  26  HI. 
255  [79  Am.  Dec.  374];  Chicago,  B.,  &  Q.  R.  R.  Co.  y.  Hazzard, 
26  Id.  373;  IfoM  y.  Johnson,  22  Id.  633;  Stueke  y.  MUwaukee  & 
M.  Ry  Co.,  9  Wis.  202;  Teljer  y.  Northern  R.  R.  Co.,  30  N.  J.  L. 
188;  Galena  D.  &  M.  Co.  v.  Vandergrift,  34  Mo.  65;  HoMa  y. 
Junger,  15  Wis.  598;  Lannen  y.  Albany  0.  L.  Co.,  46  Barb.  264. 

The  course  pursued  by  the  defendant  in  error  and  his 
friends  on  the  arriyal  of  the  train  at  Terry,  as  developed  by 
the  testimony  of  Statham  and  his  witnesses,  brings  his  case 
within  the  operation  of  the  principles  just  stated. 

The  conductor  had  a  right  to  suppose  the  defendant  in  error 
BS  well  as  all  the  other  passengers  for  that  station  had  gotten 
off  the  train  when  he  started  it.  Ho  states  that  he  had  gone 
from  his  baggage-car  to  the  ladies'  car  after  the  train  had 
stopped,  and  assisted  two  ladies  from  the  car  to  the  platform. 

Counsel  for  defendant  in  error  contend  that  Statham  had 
not  time  to  get  off;  and  rely  upon  the  testimony  of  Seal  and 
Thompson  to  prove  that  the  train  did  not  stop  ^^  a  second  of 
time;  if  it  did  (says  Seal),  he  was  not  aware  of  it." 

When  the  cars  or  train  stopped  the  second  time  (it  having 
moved  200  or  150  feet),  Statham  was  at  the  platform,  where 
he  left  the  train;  it  would  necessarily  have  taken  Seal  and 
the  defendant  in  error  more  than  a ''  second  of  time  "  to  have 
gotten  from  the  inside  of  the  car  to  the  platform  of  the  same, 
as  Seal  had  to  enter  the  car  and  assist  Statham  to  the  plat- 
form. Statham  was  on  the  platform  when  the  conductor  was 
requested  to  stop  the  train. 

If  we  are  right  in  this  view  of  the  transaction,  this  witness 
was  deceived  as  to  the  time  the  train  first  remained  at  the 
station. 
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Joseph  H.  Smith,  the  conductor,  and  James  M.  Childs,  the 
station  agent,  state  facts  the  performance  of  which  could  not 
have  been  done  in  lees  time  than  from  a  minute  and  a  half  to 
two  minutes,  —  the  usual  time  of  stopping  at  stations. 

The  statements  of  Seal  and  Thompson  relative  to  the  time 
the  train  remained  at  the  station  the  first  time  it  stopped 
are  mere  impreesions,  and  the  jury  should  have  so  considered 
them. 

The  conductor,  Smith,  and  Childs,  the  agent,  from  their 
business  and  their  positions  at  the  time,  would  certainly  have 
a  more  correct  recollection  of  the  time  the  train  remained 
before  starting  than  persons  unconnected  with  the  railroad 
company.  These  witnesses  are  disinterested,  and  their  tes- 
timony stands  unimpeached. 

The  jury  had  a  right  to  disbelieve  their  testimony,  and  to 
consider  their  positive  statements  of  what  they  did  on  the 
occasion  before  the  train  was  started,  as  well  as  their  state- 
ments as  to  the  time  consumed  in  the  performance  of  the  acts 
stated  by  them,  and  to  believe  the  impressions  of  other  wit- 
nesses to  be  conclusive  against  the  presumption  of  their  truth; 
but  it  seems  to  us  that  the  weight  of  testimony  in  this  par- 
ticular was  manifestly  with  the  plaintiff  in  error. 

Corroborative  of  this  view  of  the  testimony  just  referred  to, 
it  was  admitted  and  sworn  by  the  defendant  in  error  that  the 
train  stopped  at  Byram's  station  the  usual  time, — the  station 
just  above  or  north  of  Terry.  The  presumption  is  irresistible 
that  the  train  stopped  at  Terry  the  usual  time,  for  the  con- 
ductor, Smith,  could  have  had  no  motive  to  induce  him  to 
pass  Terry  without  stopping  sufficiently  long  for  his  passen- 
gers to  get  off  there,  as  he  had  five  for  that  point.  He  was  as 
much  behind  time  at  Byram's  as  at  Terry. 

The  rights  of  well  passengers  must  be  consulted  and  re- 
spected as  well  as  those  of  sick  passengers  by  the  employees 
of  railroad  companies  in  the  discharge  of  their  public  duties. 

The  impression  to  be  gathered  from  the  argument  of  coun- 
sel for  defendant  in  error,  relative  to  this  branch  of  the  cause, 
is,  that  the  conductors  of  railroad  trains,  with  a  sufficient 
number  of  employees  of  the  company,  should  go  through  the 
cars  at  every  station  to  see  whether  there  were  any  sick  pas- 
sengers to  get  off,  and  if  so,  that  it  is  their  duty  to  assist  them 
off  the  train;  and  if  this  is  not  done,  that  any  person  uncon- 
nected with  the  company  has  a  right  to  stop  the  train  and 
have  it  backed  to  the  station,  in  case  it  should  be  discovered 
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that  there  are  sick  passengers  who  have  not  gotten  off  at  the 
last  station  passed.  To  give  the  least  sanction  to  such  a  posi* 
tion  or  assumption  would  produce  incalculable  mischief. 

The  rights  of  the  traveling  public  would  be  irremediably 
intrenched  upon;  unusual  delays  would  be  the  necessary 
consequence;  danger  of  collisions  jeopardizing  the  lives  of 
passengers  would  be  imminent.  The  missing  of  connections 
would  necessarily  follow  by  such  delays. 

Speed  and  safety  are  dependent  upon  a  strict  adherence  to 
their  schedule  time.  If  these  assumed  rights  were  recognized, 
the  whole  management  of  the  railroad  trains  would  be  sub- 
ordinate to  the  commands  and  demands  of  outsiders,  and  the 
caprices  of  sick  passengers  and  their  friends. 

It  is  insisted  by  counsel  for  defendant  in  error  that  the  ver- 
dict should  not  be  disturbed,  because  the  conductor,  Smith, 
did  not  back  the  train,  when  he  was  called  on  to  do  so  by  the 
agent  and  Norris,  after  he  had  stopped  it  a  second  time,  and 
because  he  said  he  would  not  do  so  for  Jesus  Christ;  that  for 
this  blasphemous  remark  the  company  should  pay  the  defend- 
ant in  error  the  full  amount  of  the  damages  assessed  by  the 
jury  in  this  case. 

Let  us  look  at  the  testimony  touching  this  position.  It  is 
assumed  by  counsel  that  the  conductor  knew  that  the  defend- 
ant in  error  had  not  left  the  cars  before  he  started  the  train 
from  the  depot. 

Every  fact  developed  by  his  subsequent  course  refutes  this 
position  of  counsel,  for  it  is  only  based  upon  a  presumption. 

What  were  his  acts  ?  So  soon  as  the  conductor  was  noti- 
fied—  while  the  train  was  moving  out  of  the  depot — "that 
there  was  a  sick  man  on  board  who  wanted  to  get  off  there  " 
(using  the  language  of  the  party  hailing  him),  he  immediately 
stopped  the  train.  If  he  had  known  he  was  on  the  train,  why 
would  he  have  started  the  train,  and  then  have  stopped  it  for 
the  sick  passenger  to  get  off? 

The  statement  of  the  question  is  sufficient  to  show  under 
the  circumstances  that  he  was  entirely  ignorant  of  the  fact 
that  Statham  was  still  on  the  train. 

The  conductor  testifies  that  when  he  first  saw  the  defendant 
in  error  after  the  train  stopped,  he  was  standing  on  the  plat- 
form of  the  gjntlemen's  car  farthest  from  the  depot  platform; 
^*  that  he  asked  to  be  taken  out  there  ";  that  he  made  not  the 
least  objection  to  getting  off  the  car  where  he  was  standing. 


April,  1869.]    New  Orleans  etc.  R.  R.  Co.  v,  Statham.    487 

There  is  not  a  particle  of  proof  in  the  record  that  he  asked  to 
be  taken  off  at  any  other  point. 

Defendant  in  error  did  not  ask  the  conductor  to  back  the 
train;  it  nowhere  appears  in  the  record  that  he  had  desired 
his  friends  to  ask  that  it  should  be  done.  If  Seal,  Thompson, 
or  Lenoir  had  asked  the  conductor  to  back  the  train,  they 
would  not  have  neglected  proving  it  at  the  trial.  If  this  view 
of  the  testimony  is  correct,  defendant  in  error  voluntarily  left 
the  car  at  the  place  he  presented  himself  for  debarkation. 

A  chair  was  procured  from  the  station-house  by  order  of 
the  officers  of  the  company;  he  was  carefully  placed  in  it,  and 
with  the  assistance  of  the  employees  of  the  company  and  his 
friends,  he  was  safely  carried  to  the  station-house,  where  he 
received  the  kind  hospitalities  of  the  company's  agent,  Mr. 
•Childs. 

It  was  proven  by  four  of  the  witnesses  who  testified  as  to 
the  fact  that  the  ladies'  car  —  the  one  immediately  in  the  rear 
of  the  car  Statham  was  in — was  Ijdng  nearly,  if  not  its  entire 
length,  alongside  of  the  station  platform  after  the  train  was 
stopped  the  second  time.  Statham  admits  it;  Seal,  Smith,  and 
Ohilds  swear  positively  that  it  was  so  standing.  Here  we  have 
the  testimony  of  four  witnesses,  Statham  at  the  head  of  them, 
against  the  impressions  of  the  witness  Thompson. 

If  the  witness  was  so  much  at  fault  in  his  view  of  the  situa- 
tion of  the  cars,  as  to  state  that  ^'  the  impression  of  his  own 
mind  that  the  entire  train  had  passed  the  platform  "  was  the 
fact,  is  it  not  reasonable  to  suppose  he  was  equally  mistaken 
in  his  other  statement,  when  he  says, "  it  was  his  opinion  that 
if  the  train  stopped  at  all,  he  is  sure  it  did  not  stop  long 
•enough  for  a  well  man  to  get  off  the  cars,  much  less  one  so 
«ick  as  the  plaintiff  was"?  He  seems  to  have  forgotten  that 
he  got  off  the  train  on  the  occasion. 

We  come  now  to  consider  the  second  ground  urged  by 
oounsel  why  this  verdict  should  not  be  set  aside. 

The  conductor,  Smith,  positively  denies  that  he  made  the 
remark  that  he  would  not  back  the  train  for  Jesus  Christ,  or 
that  he  heard  the  remark  made  by  any  one. 

William  Childs  testified  that  he  heard  the  exclamation, 
*^  that  he  would  not  back  the  train  for  Jesus  Christ."  He  also 
stated  that  the  train  was  behind  time;  that  this  remark  was 
made  by  some  one  who  had  his  head  out  of  the  baggage-car. 
He  could  not  say  who  it  was,  on  account  of  the  distance  he 
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was  from  it.  "  He  had  frequently  seen  the  conductor  of  that 
train,  and  knew  him  by  sight." 

On  cross-examination,  he  stated:  *'He  would  not  pretend 
to  say  who  it  was  that  made  the  remark  above  quoted,  or  that 
it  was  said  by  the  conductor,  or  any  officer  of  the  road." 

The  proof  shows  that  the  remark, ''  he  would  not  back  tho 
train  for  Jesus  Christ,"  when  requested  to  do  so  by  Messrs. 
Childs  and  Norris,  was  not  heard  by  them,  or  by  any  other 
person  than  the  witness  William  Childs. 

The  remark  was  not  made  to  Mr.  Statham,  the  only  party 
who  had  a  right  to  complain  about  it,  neither  did  he  hear 
it;  therefore,  the  remark,  if  made  by  the  conductor,  was  not^ 
nor  could  it  have  been,  intended  as  an  insult  to  defendant  in 
error. 

The  worst  that  can  be  made  of  this  ^'  blasphemous  exclama- 
tion," admitting,  for  the  purposes  of  this  opinion,  that  it  was 
made,  is,  that  it  was  intended  to  show  his  great  reluctance  U> 
back  his  train,  under  the  circumstances  he  was  placed  in  by 
the  previous  loss  of  time,  occasioned  by  the  changing  of  cars 
at  Jackson,  which,  if  he  had  done,  ''  he  would  have  lost  five- 
minutes  more  time." 

The  jury  had  nothing  to  do  with  this  remark  in  making  up 
their  verdict;  any  consideration  of  it  by  them  was  improper. 
It  can  scarcely  be  contended  that  the  plaintiff  in  error  should 
be  made  to  pay  (for  a  blasphemous  remark  of  one  of  its  em- 
ployees) a  large  amount  of  money  to  a  party  who  did  not 
hear  it. 

The  attempt  to  fix  this  *'  blasphemous  remark "  upon  tho 
conductor.  Smith,  by  the  testimony,  it  seems  to  us,  was  a  fail- 
ure. How,  and  by  what  process  of  reasoning,  this  remark  can 
be  construed  into  an  insult  to  Mr.  Statham  we  are  at  a  loss  to 
conjecture. 

The  testimony  of  William  Childs  amounts  to  nothing  when. 
it  is  considered  in  connection  with  the  denial  of  Conductor 
Smith,  as  he  utterly  failed  to  fix  the  remark  upon  him,  or 
upon  any  officer  of  the  company.  It  is  not  a  little  remark- 
able that  he  could  not  identify  the  conductor  as  the  party^ 
who  made  the  exclamation  aforesaid,  as  it  was  at  the  dis- 
tance of  not  over  two  hundred  feet  from  him,  and  knowing  the- 
conductor  by  sight,  although  he  could  hear  what  no  other  per* 
son  on  the  platform  or  cars  heard. 

Under  this  view  of  the  testimony  bearing  upon  the  second 
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ground  argued  in  support  of  the  verdict  under  consideration^ 
we  consider  the  position  of  counsel  clearly  untenable. 

Another  ground  insisted  upon  by  counsel  is,  that  the  de* 
fendant  in  error,  by  the  provisions  of  our  Revised  Code,  arti- 
cle 43,  page  299,  is  entitled  to  recover  exemplary  damages, 
where  no  actual  damages  or  pecuniary  injury  has  been  sus* 
tained  by  him. 

This  statute  for  the  protection  of  railroad  passengers,  as  it& 
language  clearly  indicates,  is  intended  to  hold  railroad  com- 
panies responsible  for  actual  damages  for  all  accidents  to  any 
passenger  caused  by  the  neglect  of  the  employees  of  railroad 
companies. 

It  looks  entirely  to  compensating  damages.  It  suggests  no 
idea  of  revenge  or  punishment  for  their  neglect  of  any  publio 
duty. 

This  principle  of  exemplary  damages  for  negligence  ha» 
been  extended  to  a  class  of  cases  usually  as  falling  within  it,. 
— cases  of  gross  negligence. 

To  sanction  it  in  these,  the  negligence,  according  to  the  most 
carefully  considered  authorities,  must  be  so  great  as  to  amount 
to  recklessness;  that  is,  to  a  degree  where  a  generally  mali- 
cious or  malignant  purpose,  careless  of  consequences,  might,, 
perhaps,  be  pursued,  although  no  hostile  purposes  were  enter- 
tained against  an  individual:  Sedgwick  on  Damages;  Ward' 
robe  V.  California  Stage  Co.,  7  Cal.  118  [68  Am.  Dec.  231];. 
Pickett  V.  Crookej  20  Wis.  868;  Kelsey  v.  Bush,  2  Hill,  440. 

The  defendant  in  error  having  suffered  no  actual  injury  to 
his  person  by  the  cars  failing  to  wait  his  time  for  getting  off 
when  the  train  first  stopped,  and  having  failed  to  show  that 
the  conductor  refused  to  permit  him  to  get  off  on  the  6tatioi> 
platform  through  or  from  the  ladies'  car,  which  he  could  have- 
done  if  he  had  desired  to  do  so,  he  has  certainly  failed  to  make- 
a  case  for  exemplary  damages  under  the  rule  last  quoted. 

The  testimony  in  this  case  proves  beyond  a  doubt  that  the 
train  had  never  left  the  depot  at  Terry  at  any  time  before  the- 
defendant  in  error  left  the  cars,  consequently  no  responsibil- 
ity can  be  fixed  upon  the  company  rendering  them  liable  for 
exemplary  damages.  As  the  conductor  did  not  refuse  to  wait 
for  the  defendant  in  error  to  leave  the  cars  at  any  point  ho 
might  desire,  what  Mr.  Statham  did  was  clearly  voluntary, 
without  force  or  violence. 

Under  this  view  of  the  testimony,  the  conclusion  is  irresisti^ 
ble  that  the  verdict  was  against  the  weight  of  evidence,  and 
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Tuanifestly  wrong;  and  for  this  reason  the  court  should  have 
(sustained  the  motion  for  a  new  trial. 

As  the  case  has  to  be  tried  again,  we  deem  it  proper  to  con- 
sider the  next  ground  urged  for  a  new  trial, — that  the  court 
<;rred  in  giving  instructions  to  the  jury,  and  in  refusing  otherSi 
and  for  the  modification  of  some,  now  made  here  the  grounds 
for  error  by  the  second  assignment. 

The  seventh  instruction  given  to  the  jury  at  the  instance  of 
the  defendant  in  error  is  in  these  words:  *'  The  peculiar  con- 
dition of  the  plaintiff's  health  on  the  occasion  when  he  went 
on  the  cars,  and  the  danger  arising  from  that  cause  from  ex- 
posure to  inclemency  of  the  weather,  may  be  given  in  evidence 
in  aggravation  of  damages." 

If  there  had  been  any  evidence  of  exposure  to  the  inclem- 
ency of  the  weather  of  the  defendant  in  error  by  the  conductor 
of  the  company,  which  caused  bodily  suffering  or  injury  to  the 
defendant  in  error,  and  which  oould  have  been  avoided  by  the 
conductor,  then  the  instruction  might  have  been  proper,  if  the 
defendant  in  error  was  not  guilty  of  concurrent  neglect. 

There  was  no  attempt  on  the  part  of  the  defendant  in  error 
to  prove  that  he  suffered  any  injury  from  exposure. 

There  was  testimony  showing  that  he  was  at  fault  in  not 
having  himself  in  a  position  to  be  taken  off  the  train  when  the 
cars  first  stopped.  The  testimony  is  uncontradicted,  that,  after 
the  cars  stopped  the  second  time,  he  left  the  cars  voluntarily 
^t  the  place  of  his  and  his  friends'  own  choosing. 

This  instruction  was  irrelevant  under  the  circumstances 
«nd  proof  in  the  cause,  and  may  have  misled  the  jury,  and 
49hould  not  have  been  given. 

The  eighth  and  ninth  instructions  are  mere  abstract  propo- 
sitions of  law  not  made  applicable  to  the  case  before  the  jury. 
This  court  has  repeatedly  held  these  instructions  to  be  errone* 
ous. 

The  tenth  instruction  is  as  follows:  "  In  an  action  by  a  pas- 
senger against  a  railroad  company  to  recover  damages  on  ac- 
<;ount  of  the  conductor  having  conveyed  the  passenger  to  a 
point  beyond  the  place  for  which  he  had  taken  passage,  and 
then  compelling  him  to  leave  the  cars,  the  jury  are  authorized, 
in  assessing  damages,  to  allow  not  only  just  compensation  for 
the  injury,  but  to  inflict  proper  punishment  on  the  railroad 
for  this  disregard  of  their  public  duty;  in  such  cases,  they  may 
find  exemplary  damages,  the  amount  of  which  they  are  the 
sole  judges." 
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This  instruction  is  as  objectionable  as  the  eighth  and  ninth 
instructions  given  for  defendant  in  error.  There  is  no  at- 
tempt to  make  an  application  of  the  principle  of  law  an- 
nounced in  the  instruction  to  any  supposed  state  of  facts 
developed  by  the  testimony  in  the  cause.  It  should  have  been 
refused  by  the  court  below,  and  it  was  error  to  give  it. 

The  eleventh  instruction  given  at  the  instance  of  the  de- 
fendant in  error  is  in  these  words:  ''In  this  action,  it  is  not 
necessary  to  show  that  the  plaintiff  sustained  any  actual  in- 
jury in  order  to  entitle  him  to  recover  exemplary  damages  or 
punitive  damages,  if  the  jury  believe  from  the  evidence  that 
the  railroad  failed  to  allow  the  plaintiff  sufficient  time  to  get 
off  at  the  depot  for  which  he  had  taken  passage." 

This  instruction  announces  a  doctrine  repugnant  to  all  well- 
settled  principles  governing  cases  wherein  punitive  damages 
are  allowed. 

It  must  have  reference  to  the  time  when  the  train  first 
stopped  at  Terry;  for  this  failure  of  the  defendant  in  error  to 
get  off  the  train,  the  jury  are  instructed  to  find  exemplary  dam- 
ages against  the  plaintiff  in  error,  if  there  was  not  time  enough 
allowed  for  him  to  get  off;  in  other  words,  for  an  omission  to 
stop  long  enough,  or  for  a  simple  neglect  of  duty,  unaccom- 
panied by  violence,  insult,  or  oppression,  the  jury  are  in- 
structed to  find  exemplary  damages.  This  is  carrying  the 
doctrine  beyond  all  precedent. 

The  jury  could  construe  this  language  into  a  direct  inter- 
ference, on  the  part  of  the  conductor,  to  prevent  the  defendant 
in  error  firom  getting  off  the  train  at  Terry  depot,  although 
there  was  not  a  particle  of  proof  that  the  conductor  knew  the 
defendant  in  error  had  not  left  the  train.  By  taking  this  view 
of  the  language  of  this  instruction,  they  certainly  would  have 
some  authority  for  finding  a  verdict  for  exemplary  damages. 

There  can  be  but  little  doubt  that  this  instruction  had  much 
to  do  with  the  jury  in  the  construction  of  their  verdict.  They 
could  feel  authorized  to  find  a  verdict  for  exemplary  damages, 
if  they  believed  the  defendant  in  error  failed  to  leave  the 
train  when  it  first  stopped  at  Terry,  whether  such  failure  was 
caused  by  the  conductor,  or  the  neglect  of  the  defendant  in 
error,  or  of  liis  friends  who  were  with  him.  The  mere  fact  of 
his  failure  to  quit  the  train  they  could  readily  ascribe  to  want 
of  time  for  him  to  do  so.  Believing  this,  they  felt  no  doubt 
bound  to  find  a  verdict  for  exemplary  damages  against  the 
plaintiff  in  error. 
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The  proof  was  ample  that  the  entire  train  had  not  paaeed 
the  platform  before  the  train  was  stopped  a  second  time. 

It  is  true,  the  car  in  which  Statham  was  in  had  passed  the 
platform  of  the  station  some  sixty  feet.  This  passing  of  the 
platform  was  ^  the  carrying  beyond  the  station  for  which  he- 
bad  taken  passage." 

If  any  actual  injury  was  sustained  by  the  defendant  in  error 
by  being  carried  the  sixty  feet  beyond  the  platform,  the  jury 
were  not  allowed  to  find  such  compensatory  damages  against 
said  company  as  the  defendant  in  error  was  entitled  to,  if  any. 

The  jury  are  instructed,  if  they  believe  one  fact,  that  is  suf- 
ficient for  them  to  find  a  verdict  against  the  plaintiff  in  error 
for  exemplary  damages. 

To  state  a  portion  only  of  the  material  facts  connected  with 
a  particular  transaction,  and  to  omit  others  of  great  importance 
in  an  instruction,  cannot  but  lead  to  great  injustice  to  the  op* 
posite  party. 

The  facts  omitted,  if  stated,  might  lead  the  jury  to  an  en- 
tirely different  conclusion.  Therefore,  to  instruct  a  jury,  if 
they  believe  such  a  fact  is  proven,  without  stating  the  other 
material  portions  of  the  same  transaction,  that  they  can  find  a 
verdict  for  one  party  or  the  other,  cannot  be  too  severely  rep* 
rehended. 

The  jury  feel  bound  to  regard  the  fact  thus  isolated  for  their 
consideration  as  the  only  important  fact  in  the  cause  which 
should  govern  them  in  making  up  their  verdict. 

In  the  case  before  us,  one  of  the  supposed  facts  was  selected 
to  be  incorporated  into  the  eleventh  instruction,  of  very  little 
consequence  when  viewed  in  connection  with  all  the  testimony 
touching  the  transaction,  and  thus  made  the  authority  for  the 
jury  to  make  up  a  verdict  against  plaintiff  in  error  of  exem- 
plary damages  with  a  license  to  find  for  any  amount  they 
might  see  proper  to  inflict,  as  a  punishment  upon  the  plaintiff 
in  error.  It  made  law  for  the  jury,  instead  of  directing  their 
attention  to  the  correct  law  applicable  to  such  a  case. 

The  court  refused  to  grant  the  third  instruction  asked  by  the 
plaintiff  in  error,  which  is  in  these  words:  ''  If  the  jury  believe 
that  the  plaintiff  requested  to  get  off  the  cars  when  they  stopped 
at  Terry,  it  was  no  fault  of  the  road;  and  when  the  cars 
stopped  a  second  time  to  let  him  get  off,  they  were  under  no 
obligations  to  back  their  train." 

This  was  modified  by  the  court  by  striking  out  the  word 
'^ second"  and  by  inserting  the  words  "su£5cient  length  of* 
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before  the  word  "  time."  After  this  alteration^  it  is  not  very  in« 
telligible.  We  suppose  the  court  intended  to  instruct  the  jury, 
if  they  believe  suflScient  time  was  allowed  by  the  conductor, 
when  the  cars  first  stopped,  to  let  him  get  off,  then  the  con-* 
<luctor  was  under  no  obligations  to  back  his  train;  otherwise 
he  should  have  done  so. 

This  instruction  should  have  been  given  as  asked.  There 
was  evidence  before  the  jury  that  there  was  sufficient  time  for 
the  defendant  in  error  to  have  gotten  off  the  traiu  during  the 
time  it  first  stopped.  The  jury  should  have  been  left  free  to 
believe  or  disbelieve  this  portion  of  the  testimony.  Also  there 
was  proof  that  the  defendant  in  error  made  no  exertions  to  get 
off  the  train  when  it  first  stopped;  and  if  they  should  believe 
this,  the  plaintiff  in  error's  conductor  was  under  no  obligations 
to  back  his  train  when  it  stopped  the  second  time,  or  if  the 
defendant  in  error  could  have  gotten  off  the  train  after  it 
stopped  the  second  time,  without  the  necessity  of  its  being 
backed.  There  was  proof  that  he  could  have  reached  the  sta- 
tion platform  through  the  ladies'  car,  which  was  alongside  of 
the  platform.    This  modification  of  the  court  was  erroneous. 

The  first  instruction  asked  by  the  plaintiff  in  error  m^sls  also 
modified  by  the  court  as  originally  drawn.  It  was  as  follows: 
*^  It  is  no  part  of  the  duty  of  the  defendant  to  remove  passen- 
gers from  the  railroad  cars  when  they  arrive  at  their  journey's 
end;  and  the  fact  that  a  passenger  may  be  ill  does  not  alter 
this  rule.'-  This  instruction,  to  the  words  "journey's  end," 
was  given  by  the  court,  and  the  other  portion  of  it  was  refused 
and  stricken  out. 

This  instruction  should  not  have  been  modified,  but  should 
have  been  given  as  asked  by  counsel,  for  the  reasons  herein- 
before expressed;  and  it  was  error  to  refuse  it. 

The  fourth  instruction  asked  by  the  plaintiff  in  error  is  in 
these  words:  "  If  the  jury  believe  from  the  evidence  that  no 
actual  damage  was  done  to  the  plaintiff,  and  the  conductor  of 
the  road  was  guilty  of  no  intentional  neglect,  they  will  find 
for  the  defendant.'*  This  was  amended  by  the  court  by  strik- 
ing out  the  word  "  intentional."  This  modification  should  not 
have  been  made.  Without  intentional  neglect  there  could  be 
no  pretense  for  holding  the  railroad  company  liable  for  ex- 
emplary damages.  As  it  was  given,  the  jury  may  have  c-on- 
fiidered  it  proper  to  find  exemplary  damages  against  the  plain- 
tiff in  error  for  simple  or  the  least  possible  neglect  on  the 
|Mirt  of  the  conductor  when  no  actual  damages  were  sustained 
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by  the  defendant  in  error.     Under  this  view  of  the  case,  our 
conclusion  is  that  the  second  assignment  is  well  taken. 

This  brings  us  to  the  last  ground  stated  in  the  motion  for  & 
new  trial,  and  made  the  last  assignment  of  error, — "that  the 
damages  are  excessive."  What  are  the  facts  of  the  case,  and 
upon  which  this  verdict  was  based?  The  defendant  in  error 
was  sick  when  he  entered  the  cars  at  Jackson,  and  remained 
so  until  he  arrived  at  Terry  station.  The  train  stopped  there; 
he  failed  to  get  out;  he  made  an  effort  to  rise  from  his  seat,  but" 
could  not  do  so;  asked  no  one  to  assist  him  to  leave  the  train; 
the  train  started  again;  the  train  was  again  stopped;  he  pre- 
sented himself  on  the  platform  of  the  car  he  rode  in  at  the 
end  most  distant  from  the  station  platform;  from  thence  he 
walked  down  to  the  ground,  was  immediately  placed  in  a  chair 
and  carefully  conveyed  to  the  station-house  and  kindly  treated 
by  the  agent;  was  not  forced  to  leave  the  car  at  the  place  he 
did  leave  it;  did  so  voluntarily.  The  train  had  not  entirely 
left  the  station  platform  before  it  was  stopped  a  second  time; 
defendant  in  error  could  have  left  the  train  from  the  ladies' 
car  and  stepped  on  the  platform,  as  it  was  alongside  of  the 
platform. 

One  witness  said  he  heard  some  one  say,  ''  he  would  not 
back  the  train  for  Jesus  Christ";  did  not  know  who  said  it; 
could  not  identify  any  one  of  the  employees  of  the  railroad 
company  as  having  said  it.  This  was  denied  by  the  conduc- 
tor; the  defendant  in  error  did  not  hear  the  remark,  neither 
did  any  other  person  hear  it.  Not  the  least  incivility  or  in- 
sult was  offered  to  defendant  in  error  on  the  occasion  in  ques- 
tion. 

Violence,  oppression,  or  malice  nowhere  appears  in  the  proof 
as  having  been  shown  by  the  conductor  to  the  defendant  in 
error. 

The  power  of  giving  exemplary  damages  should  be  exercised 
with  great  caution. 

A  jury  should  be  watchful  that  their  verdict  should  not  be 
so  extravagant  as  to  indicate  that  they  have  asAumed  the 
office  of  avengers  of  the  plaintiff's  wrongs,  without  due  con- 
sideration of  any  apology  or  explanation  for  the  defendant's 
conduct,  which,  to  some  extent,  exists  in  all  cases:  Redfield 
on  Railways. 

It  seems  to  us  clear,  after  a  careful  examination  of  the  tes- 
timony in  the  cause,  that  the  jury  disregarded  this  rule,  and 
acted  the  part  of  avengers  of  the  fancied  wrongs  of  the  defend- 
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ant  in  error,  aided  by  the  erroneous  instructions  given  to  them 
by  the  court. 

The  learned  supreme  court  of  the  state  of  Pennsylvania,  in 
a  recent  case,  Pennsylvania  R,  R»  Co.  v.  Kelly,  31  Pa.  St.  373, 
in  noticing  the  tendency  of  juries  to  inflict  heavy  damages 
upon  corporations,  uses  this  language:  "  Generally  speakings 
the  influence  of  the  court,  in  this  class  of  cases,  should  bo  ex- 
erted to  restrain  those  excesses  into  which  juries  are  apt  to 

run Wild  verdicts  are  frequently  rendered.     And  the 

tendency  in  modern  times  undoubtedly  is  to  excessive  dam- 
ages, especially  when  they  are  to  be  assessed  against  corpora- 
tions and  railroad  companies." 

The  observance  of  this  suggestion  of  the  learned  chief  jus- 
tice by  the  circuit  court  of  the  state  doubtless  would  prevent 
oppression  and  great  injustice  in  many  instances  from  being 
inflicted  upon  corporations  and  railroad  companies. 

It  seems  eminently  proper  that  every  possible  safeguard 
should  be  thrown  around  the  rights  of  corporations  .and  rail- 
road companies  by  the  court,  where  the  interests  of  innocent 
stockholders  are  involved  or  at  issue,  particularly  when  their 
pecuniary  interests  are  to  suffer  for  the  acts  of  their  employees^ 
when  exemplary  damages  are  sought  against  them  at  the  hand 
of  a  jury,  no  special  damages  having  been  demanded  or  shown 
by  proof. 

It  is  insisted  by  counsel  for  the  defendant  in  error  with  great 
earnestness  that  this  court  should  not  disturb  the  verdict  of  a 
jury,  let  the  amount  be  ever  so  large;  that  courts  of  last  resort 
very  rarely  disturb  verdicts  on  the  ground  of  being  cxcessivCt 
referring  us  to  the  rule  laid  down  by  Chancellor  Kent  in  the 
case  of  Coleman  v.  Southwichy  9  Johns.  49  [6  Am.  Dec.  253]; 
Soutkvnck  V.  Stevens,  10  Id.  443,  and  cases  there  cited,  ('hief 
Justice  Redfield,  in  referring  to  this  rule,  says:  "  This  is  no 
doubt  a  safe  rule,  and  perhaps  the  only  safe  rule,  in  such 
cases;  but  there  are  many  cases  where  new  trials  have  been 
granted  for  this  cause,  falling  far  short  of  these  in  excessive- 
ness." 

This  view  of  the  rule  is  supported  by  reason  and  the  high- 
est authority. 

Counsel  for  defendant  in  error  contend  that  this  verdict 
under  consideration  should  be  sustained  by  this  court,  because 
this  court  refused  to  set  aside  the  verdict  in  the  case  of  New 
Orleans,  Jackson^  and  Great  Northern  R,  R.  Co.  v.  Hursty  36 
Miss.  660  [74  Am.  Dec.  785]. 
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The  facts  stated  by  the  court  in  that  case  differ  widely  from 
the  case  under  consideration. 

The  reasons  given  in  the  opinion  for  the  refusal  to  disturb 
that  verdict  were,  that  '*  violence  and  insult  and  oppression  '* 
were  shown  to  Hurst  by  the  conductor  of  the  company,  and 
that  the  acts  of  the  conductor  were  ratified  and  approved  by 
the  company  before  the  suit,  and  that  the  company  fully  sus- 
tained him  in  the  tortious  acts. 

With  all  due  respect  and  deference  to  the  opinion  of  our 
«ble  and  distinguished  predecessors,  we  think  the  verdict 
should  have  been  set  aside  in  that  case. 

Mr.  Sedgwick,  in  his  valuable  work  on  damages,  in  discuss- 
ing the  doctrine  of  exemplary  damages,  and  the  cases  where 
verdicts  have  been  and  ought  to  be  set  aside,  where  the  dam- 
ages are  excessive,  uses  this  language  in  reference  to  the  case 
of  New  OrleanSj  Jackson,  and  Great  Northern  R,  R.  Co.  v.  HurH^ 
■supra:  ^'The  case  of  New  Orleans,  Jackson^  and  Great  Northern 
R.  R.  Co.  V.  Hurst,  36  Miss.  660  [74  Am.  Dec.  785],  would 
seem  to  carry  the  principle  of  exemplary  damages  to  its  ex- 
treme limit,  if  it  has  a  limit,  or  rather,  if  rightly  decided,  to 
show  that  there  is  none." 

The  jury  having  in  that  case  found  a  verdict  for  four  thou- 
«and  five  hundred  dollars  against  a  railroad  company  for  the 
misconduct  of  a  conductor  in  carrying  the  plaintiff  four  hun- 
dred yards  beyond  the  station,  and  refusing  to  return,  so  that, 
to  avoid  being  taken  to  the  next  station,  he  had  to  walk  back, 
-carrying  his  valise,  the  court,  while  regretting  the  rigor  of 
the  jury,  refused  to  set  aside  the  verdict,  saying  that  the  law 
in  such  cases  furnished  ^^  no  legal  measurement  save  the  dis- 
cretion of  the  jury." 

"In  this  case,  we  think,  with  deference,  that  the  verdict 
might  with  great  propriety  have  been  set  aside.  The  amount 
warranted  the  presumption  of  undue  bias." 

The  court  in  that  case  evidently  adhered  to  the  rule  in 
actions  involving  moral  delinquency  on  the  part  of  the  defend- 
ant, such  as  libel,  slander,  seduction,  crim.  con.,  abduction,  and 
other  cases  involving  moral  turpitude. 

Examples  are  very  rare  in  which  the  damages  have  been 
found  to  be  so  excessive  in  this  class  of  cases  as  to  induce  a 
oourt  to  order  a  new  trial. 

The  cases  cited  in  the  opinion  of  the  court  in  the  case  of 
Hurst  are  nearly  all  of  the  character  just  alluded  to. 

We  think  the  strongest  rule  adopted  by  courts  of  last 
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fiortf  in  refusing  new  trials  in  the  class  of  cases  jnst  adverted 
to,  should  not  be  applied  to  cases  like  the  one  under  oonsid- 
'Cration. 

We  are  sustained  in  this  view  by  numerous  decisions  of 
courts  of  the  highest  respectability  in  the  United  States  and 
England. 

In  the  case  of  Chicago^  BurUngUm^  and  Qutney  R.  R.  Co. 
y.  Parks,  18  111.  460  [68  Am.  Dec.  662],  a  verdict  was  set 
aside  where  the  plaintiff  was  wrongfully  expelled  from  the 
cars  between  stations,  and  the  jury  gave  him  one  thousand 
dollars  damages. 

A  new  trial  was  granted  on  the  ground  that  the  damages 
were  excessive,  no  special  damages  having  been  shown.  In 
that  case  the  plaintiff  was  put  off  several  hundred  yards  from 
a  station,  in  the  rain  and  mud;  he  suffered  only  inconvenience 
and  discomfort 

So  when  six  thousand  dollars  was  awarded  for  a  broken  leg, 
of  which  the  party  recovered  in  about  eight  months,  a  new 
trial  was  granted  on  the  ground  of  excessive  damages:  CoUim 
V.  Albany  A  8.  R,  R.  Co.,  12  Barb.  492.  Also  verdicts  were 
set  aside  for  excessive  damages  in  the  following  cases:  Bar- 
nard  v.  Poor,  21  Pick.  381;  Tovmaend  v.  Coming,  23  Wend. 
435;  Ranaon  v.  New  York  it  E.  R.  R.  Co.,  15  N.  Y.  415;  State 
V.  Melliean,  15  La.  Ann.  337;  Fitzgerald  v.  Boulat,  13  Id.  116. 
It  is  unnecessary  to  multiply  authorities. 

We  would  not  disturb  a  verdict  for  damages,  where  it  was 
not  apparent  to  us  that  the  jury  had  either  misapplied  the  law 
or  misunderstood  the  facts,  or  had  been  influenced  by  their 
prejudices  or  passions  rather  than  by  an  observance  of  the  law 
and  the  £acts  of  the  case. 

It  is  true,  great  latitude  has  been  allowed  to  juries  in  esti- 
mating damages;  but  to  this  power  there  must  be  a  limit. 

It  is  not  the  duty  of  this  court  to  enforce  an  arbitrary 
verdict  of  a  jury,  but  it  is  incumbent  upon  the  court  firmly 
and  fearlessly  to  protect  a  party  from  such  a  verdicti  where 
it  is  manifest  the  verdict  is  the  result  of  prejudice  or  undue 
bias. 

The  verdict  in  the  case  before  ns  cannot  be  sustained  on 
principle,  and  if  we  were  to  refuse  to  set  it  aside,  it  would  be 
tantamount  to  saying  to  juries:  We  will  not  interfere  with  a 
verdict  for  damages  against  a  railroad  company  or  corporation. 
YoQ  can  assess  any  amount  of  damages  againat  them  yoa  seo 

AM.  Ma  Yoik  ZOVII-« 
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proper;  yoor  verdicts  will  not  be  disturbed;  when  they  ate  Id 
your  handy  do  with  them  as  yon  please. 

To  sustain  the  verdict  under  consideration  upon  the  fiu;t» 
developed  by  the  testimony  in  the  record  would  be  a  direct 
encouragement  to  the  corrupt  and  unscrupulous  to  harass  th& 
innocent  stockholders  of  railroad  companies  with  suits  of  a 
purely  speculative  character,  under  pretense  of  vindicating 
the  right  of  the  traveling  pubUc,  or  of  punishment  for  neglect 
of  public  duty. 

This  tendency  of  juries,  spoken  of  by  Judge  Sharwood,  to 
find  ''  wild  verdicts  "  where  a  corporation  or  railroad  company 
is  concerned,  we  think  is  clearly  exemplified  by  the  verdict 
under  consideration. 

Unless  misled  by  the  erroneous  instructions  of  the  court, 
the  jury  believed  infinitely  more  than  the  defendant  in  error 
proved,  and  disbelieved  or  disregarded  all  the  testimony  for 
the  plaintiff  in  error,  it  would  seem,  for  no  other  reason  than 
that  the  witnesses  happened  to  be  one  of  the  conductors  and 
station  agents  of  the  company, — agents  selected  from  the  best 
men  attainable  for  these  responsible  positions, — men  charac* 
terized  for  their  sobriety,  fidelity,  integrity,  intelligence,  and 
urbanity,  through  whose  hands  must  necessarily  pass  much  of 
the  funds  arising  from  the  business  transactions  of  the  com- 
pany. 

This  can  only  be  accounted  for  upon  the  hypothesis  that  the 
jury  consulted  their  prejudices  against  corporations  rather  than 
their  duty  as  impartial  arbiters  between  the  parties  litigant. 

A  corporation  or  railroad  company,  in  consequence  of  this 
prejudice,  has  not  the  same  atatita  before  a  jury  of  the  state 
that  an  individual  has  who  may  be  litigating  with  one. 

This  last  assignment  of  error  is  well  tidcen,  and  for  this 
ground  of  objection  to  the  verdict,  the  court  below  should  have 
set  aside  the  verdict,  and  granted  the  plaintiff  in  error  a  new 
triaL 

Let  the  judgment  be  reversed,  the  verdict  set  aside,  and 
venire  de  novo  awarded. 


ExxMPLAST  Damages  mat  bb  Fouhd  when:  See  Scuihem  M,  S,  Co.  t» 
Kendrickf  90  Am.  Dec.  332,  coUected  cases  in  note  thereto  343;  BameU  v. 
Reed,  88  Id.  574;  Heil  v.  Olanding,  82  Id.  537;  extended  note  to  MerrUb  t. 
Tariff  Mfg,  Co,,  27  Id.  685.  For  the  doctrine  as  applied  to  corporationa,  see 
extended  note  to  Hofftm  v.  ProMenee  tie.  R.  R.  Co.,  62  Id.  380,  381;  Jefer- 
wiMk  B.B.Co.r.  Hogen,  92  Id.  276;  extended  note  to  Au&Um  y.  WUtOHt  SO 
Id.  768. 
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Plaintiff  in  Negliqencb  cannot  Reoovbb  dp  Hb  waa  HncaiLF  Nbqli- 
OBNT:  See  Simmona  ▼.  New  Bedford  etc  Steamboai  Co.,  93  Am.  Bee  99,  note 
106;  OUman  v.  Eastern  B.  JR.  Corporation,  87  Id.  635;  ButterfiM  ▼.  Wetiem 
B.  B.  Corporaikm,  87  Id.  678. 

New  Trial  should  bb  Granted  whbbb  Verdiot  is  against  Weight  of 
Evidence,  and  Manifestly  Wrono:  See  Carotii  v.  State,  ante,  p.  465;  Brjfani 
V.  Carson  Bher  etc,  Co.,  93  Id.  403;  Bill  v.  Town  qf  New  Haven,  88  Id.  613; 
Breene  v,  StaU,  80  Id.  340,  note  347. 

Instructions  Amounting  to  Mere  Abstract  Propositions  of  Law  are 
Erroneous,  especially  if  they  are  misleading:  McCown  v.  Sehrimp/,  73  Am. 
Dec.  221;  Ounn  v.  Howell,  73  Id.  484,  note  491;  WhiU  v.  Thomas,  80  Id.  347; 
Bote  to  CouyliUn  v.  People,  68  Id.  543. 

Instructions  must  be  Applicable  to  Evidence:  See  White  v.  Thomas,  80 
A"'  Dec.  347,  note  354.  They  should  include  all  material  facts  in  contro- 
versy: Oallaghery,  Williamson,  83  Id.  114.  They  are  objectionable  if  they 
limit  the  issue  to  particular  facts:  Alexander  v.  Harrison,  90  Id.  431;  Adams 
V.  Capron,  83  Id.  566. 

ExcEflsivE  Damages,  Setting  Aside  Verdict  on  Ground  07:  See  col- 
lected cases  in  note  to  Boss  v.  Innis,  85  Am.  Dec.  381;  Doyle  v.  Dixon,  93 
Id.  80. 

The  principal  case  was  cited  in  MejnphU  etc.  B.  B.  Co.  v.  Widtjield,  44 
Miss.  490,  to  the  point  that  it  is  a  leading  case  in  Mississippi  on  the  allow- 
ance of  exemplary  damages,  and  negligence  of  employees  in  cases  involving 
the  rights  of  passengers,  and  the  duties  of  railroad  companies  and  their  em- 
ployees towards  them.  In  the  same  case,  at  pages  491,  493,  the  principal  one 
WB8  quoted  from  as  to  when  exemplary  or  punitive  damages  can  be  allowed. 
At  pages  502,  503  et  seq.,  the  principal  case  was  cited  to  the  point  that  where 
the  verdict  of  a  jury  is  substantially  correct,  though  rendered  in  the  face  of 
an  erroneous  instruction  which  did  not  operate  to  the  defendant's  prejudice 
in  law,  the  court  will  not  set  it  aside  and  grant  a  new  trial.  As  to  what 
compensatory  damages  may  include,  see  citation  of  principal  case  in  0/iio  etc 
^y  Co.  V.  Dickerson,  59  Ind.  320,  and  comment  thereon. 

Do  Railroad  Companies  Owe  Ant  Special  Dutt  or  Garb  to  Sick,  Aged, 
OB  Feeble  Passengers  ?  The  adjudications  on  this  point  seem  to  be  few, 
and  those  few  conflicting.  The  principal  case,  however,  seems  to  be  a  leading 
one  upon  the  propositions  that  sick  persons  and  persons  unable  to  take  care 
of  themselves  should  provide  themselves  with  proper  assistants  while  travel- 
ing in  railroad  cars;  tiiat  if  a  person  is  sick  and  unable  to  walk  without  as* 
■istance,  thereby  requiring  longer  delay  at  the  station  than  usual,  he  should 
give  timely  notice  to  the  conductor:  2  Wood's  Railway  Law,  1142,  cit- 
ing the  principal  case  only;  that  it  is  not  the  duty  of  railroad  companies  to 
afford  personal  service  of  nursing  for  sick  persons  traveling  on  their  cars, 
and  that  such  persons  are  bound  to  provide  their  own  attendants:  2  Rorer  on 
Railways,  1148,  citing  the  principal  case  only.  The  doctrine  of  the  prin- 
cipal case,  that  the  rights  of  well  passengers  must  be  consulted  and  re- 
spected as  well  as  those  of  sick  passengers,  by  the  employees  of  railroad  com- 
panies, will  hardly  be  questioned:  See  note  to  Vinion  v.  Middlesex  B.  B.  Co,, 
87  Am.  Dec.  716;  and  the  converse  is  true:  MilUman  v.  New  York  Central 
etc  B.  B.  Co.,  66  N.  Y.  642;  AtcJuson,  Topeka,  etc,  B.  B,  Co.  v.  Wd)er,  33 
Kan.  543;  S.  C.,  21  Am.  &  Eng.  R.  R.  418.  This  is  well  illustrated  by  the 
case  last  cited.  It  was  there  held  that  it  is  the  duty  of  a  railroad  company 
OBRjing  passengers  to  provide  for  their  quiet  and  comfort,  and  to  aecnre 
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ibein  against  the  annoyiiig  and  offensive  oondnot  of  other  pasaengen;  that 
where  the  condnct  of  a  passenger  is  such  as  to  render  his  preaenoe  danger- 
ous to  fellow^passengers,  or  soch  as  will  occasion  them  serioos  annoyanoa 
and  discomforti  it  is  not  only  the  right  bat  the  duty  of  a  railroad  com- 
pany to  exclude  aobh  passengers  from  its  train;  that  where  an  unattended 
passenger,  after  entering  upon  a  journey,  beoomee  sick  and  unconscious  or 
insane,  it  is  the  dnty  of  the  railroad  company  to  remove  him  from  the  train, 
and  leave  him  until  he  is  in  a  fit  condition  to  resume  his  jonzney,  or  until  he 
shall  obtain  the  necessary  assistance  to  take  care  of  him  to  the  end  of  his 
journey.  Railroad  companies  must  afford  a  reasonable  time  to  passengers, 
whether  young  or  old,  to  leave  the  cars  in  safety,  and  if  the  time-tables  do  not 
allow  sufficient  time  for  this  purpose,  and  an  injury  is  thereby  occasioned, 
the  company  will  be  liable  therefor.  But  the  age  or  decrepitude  of  a  pas- 
senger will  not  determine  the  time  of  the  stoppage  of  a  train  on  its  arrival  at 
a  station:  Toledo  etc.  R*y  Co.  v.  Baddeley,  64  IlL  19,  24;  S.  C,  5  Am.  Bep. 
71.  The  principal  case  was  cited  in  PuUman  PcUaee  Car  Co.  v.  Barhert  4 
'Col.  344,  348,  to  the  point  that  persons  who  are  ill  have  a  right  to  enter  the 
-cars  of  a  railroad  company,  and  to  travel  therein;  and  that  as  a  common  carrier 
•of  passengers,  the  company  has  no  right  to  prevent  them. 

As  opposed  to  the  principal  case,  however,  it  is  held  that  a  sick  or  aged 
person  or  child  is  entitled  to  more  care  as  a  passenger  from  a  carrier  than 
one  in  good  health  and  under  no  disability:  SherioUin  v.  Brookiifn  etc  R.  R. 
Co,,  36  N.  Y.  39;  S.  C,  93  Am.  Dec.  490;  CotumbuB  etc  R'y  Co.  v.  Powell,  40 
Ind.  37.  In  the  case  last  cited,  it  was  held  that  where  a  passenger  is  put  off  a 
train  without  stopping,  reasonable  and  proper  diligence  must  be  used  in  pat- 
ting him  off,  and  if  informed  of  dimness  of  vision,  and  feeble  condition  of  the 
passenger,  such  care  must  be  used  as  his  condition  requires  to  prevent  injury. 
In  Atcluson  etc.  R.  R,  Co.  v.  Weber ,  eupm,  it  was  held  that  the  duty  of  a 
railroad  company  to  a  sick,  unconscious,  delirious,  or  insane  passenger  does 
not  end  with  his  removal  from  the  train,  but  that  it  is  bound  to  the  exercise 
of  reasonable  and  ordinary  care  in  temporarily  providing  for  his  protection 
and  comfort.  And  in  Mnnroe  v.  T/drd  Avenue  R.  R.  Co,,  18  Jones  ft  S.  114, 
where  a  man  seventy-two  years  of  age  was  injured  by  the  sudden  starting  of 
a  car  just  as  he  was  alighting  from  it,  it  was  held  that  the  degree  of  care  and 
caution  required  of  both  parties  under  all  the  circumstances  was  a  question 
for  the  consideration  of  the  jury.  The  question  of  proximate  and  remote 
causes  of  damage  arising  from  injuries  to  women  or  sick  or  aged  persons  by 
railway  accidents  is  not  within  the  scope  of  this  note,  but  they  will  be  found 
discussed  in  the  following  cases,  viz.:  Hobbs  v.  London  etc.  R^y  Cb.,  L.  R.  10 
Q.  K  111;  Pullman  Palace  Car  Co.  v.  Barker,  4  Col.  344;  Patten  v.  Chicago 
etc.  R'y  Co.,  32  Wis.  524;  Brown  v.  Chicago  etc  R'y  Co.,  54  Id.  342;  S.  C,  3 
Am.  &  Eng.  R.  R.  Cas.  444;  Smith  v.  BritiBk  etc  Packet  Co.,  14  Jones  ft  S. 
86;  S.  C,  86  N.  Y.  408.  These  cases  show  the  application  of  the  maxim, 
Cauaa  proxima,  non  remota,  spectator,  in  such  cases.  The  general  rule  seems 
to  be  that  the  increased  risk  arising  from  conditions  of  health  or  age^  affect- 
ing the  fitness  of  aged  or  disabled  persons  to  travel,  must  be  assumed  by  tha 
passenger,  especially  where  such  conditions  are  unknown  to  tha  oacrien 
PuUman  PalaeeCar  Co.  v.  Barker,  4  Col.  344. 
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[42  Mississippi,  785.1 

AanoNXM  of  Vendor's  Lixn  mat  Eitfobcs  It  agaikst  Land.  ->  The  as- 
signee of  notes  given  for  the  purchaae  of  land,  where  the  vendor  haa 
given  a  bond  conditioned  to  make  title  when  the  purchase-money  is  paid, 
may  proceed  in  equity  to  enforce  the  lien  against  the  land. 

Ih  DeTXBMINIIIG  WHCTHKB  CoVBNANTS  ARB  DkPENDSNT  or  I29DEPKNDENT, 

the  order  of  time  in  which  they  are  to  be  performed  is  an  important 
consideration. 

Where  there  are  Several  Cotsnants  Which  are  Independent  of 
Each  Other,  One  Partt  mat  Bring  his  AcnoN  against  the  other 
for  breach  of  his  covenants  without  averring  a  performance  or  tender 
or  offer  of  performance  of  the  covenants  on  his  part;  and  it  is  no  excuse 
for  the  defendant  to  allege  in  his  plea  a  breach  of  the  covenants  on  the 
part  of  the  plaintiff. 

Wh£re  Covenants  are  Dependent,  It  is  Necessart  for  Plaintiff  to 
Aver  and  Prove  Performance,  or  tender  and  offer  to  perform  his 
part  of  the  agreement,  and  demand  performance  by  the  other  party  of 
his  part  of  the  agreement,  to  entitle  himself  to  an  action  for  the  breach 
of  the  covenants  on  the  part  of  the  defendant. 

Ck)VENANTS  ARE  TO  BE  CONSTRUED  TO  BE  DEPENDENT  OR  INDEPENDENT  Ao- 

ooRDiNo  TO  Intention  and  Meaning  of  Parties  and  the  good  sense 
of  the  case;  technical  words  must  give  way  to  such  intention;  and  courts 
will  construe  covenants  to  be  dependent^  unless  a  contrary  intention  ap- 
pears. 

Bulbs  Stated  bt  Which  to  Discover  Intention,  and  to  Determinb 
WHETHER  Covenants  are  Dependent  or  Independent,  Stated. 

Gu>PT0N  V.  Bolton,  23  Miss.  78,  McMath  v.  Johnson,  41  Id.  439,  and 
Other  Cases,  as  Bowsn  v.  Bailet,  42  Id.  406,  Based  upon  their 
AuTuoRiTT  Overruled. 

What  Covenants  are  Independent,  and  What  Dependent,  wherb 
Vendee  is  to  Pat  for  Land  in  Installments. — Where  the  vendee 
of  land  covenants  to  pay  for  it  by  installments,  and  the  vendor  covenants 
to  make  title  upon  the  payment  of  the  last  installment^  the  covenants  of 
the  vendee,  except  the  last  one,  are  independent;  but  the  vendee's  cove- 
nant to  pay  the  last  installment,  and  of  the  vendor  to  make  title,  are  de- 
pendent, because  they  are  concurrent  acts  of  the  parties,  to  be  done  or 
performed  at  the  same  time;  and  to  entitle  either  the  vendor  or  vendee 
to  maintain  an  action  against  the  other,  he  must  aver  and  prove  perform- 
ance, or  tender  or  offer  of  performance,  of  his  part  of  the  agreement. 

Fact  that  Some  Covenants  in  Agreement  are  Independent  does  not 
Necessarilt  Render  Others  so. 

Specifio  Performance,  Vendor  of  Land  cannot  Maintain  Bill  for, 
when.  — The  vendor  of  land,  who  has  given  bond  to  make  title  to  the 
vendee  on  payment  of  the  purchase-money,  cannot  maintain  a  bill  for 
the  specific  performance  of  the  contract  until  he  has  put  the  vendee  in 
default  by  the  tender  of  a  deed.  The  covenants,  to  make  title,  and  to 
pay  the  money,  are  concurrent,  mutual,  and  dependent;  and  neither 
party  can  insist  on  a  performance  of  the  contract  without  an  offer  or  ten- 
der of  performance  on  his  part;  and  this  rule  applies  with  equal  force  is 
law  and  equity. 
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AvmMBNT-oF  Pebiobuancs.  —  In  all  caaes  wbera  the  reDdee  givaa  the  yen- 
dor  hia  notea  to  aecnre  the  payment  of  the  pnrchaae-money,  payable 
at  different  times,  and  takes  from  the  vendor  a  bond  for  title  when  the 
money  or  last  installment  is  paid,  performance  is  a  condition  precedent 
to  the  right  of  recovery;  and  the  assignee  of  the  vendor  cannot  proceed 
in  equity  to  enforce  the  vendor's  lien  against  the  land  without  averring 
and  proving  a  performance  of  the  covenant  on  the  part  of  the  vendor,  or 
tender  or  offer  to  perform,  before  the  filing  of  the  bill.  The  averment  in 
the  bill  that  the  assignor  of  the  note  is  ready  and  willing  to  exMato  a 
deed  on  payment  of  the  purchase-money  is  not  sofficient  to  aostein  it 

The  facts  are  stated  in  the  opinion. 
D.  E,  Thomas^  for  the  appellant. 
WalthaU  and  GoUaday^  for  the  appellee. 

By  Court,  Peyton,  J.  In  this  case  it  appears  that  on  the 
sixteenth  day  of  December,  1859,  one  John  J.  Hall  bargained 
and  sold  to  Eliza  Robinson  certain  land  situate  in  the  county 
of  Yallobusha  for  the  sum  of  $2,440,  one  half  ot  which  was 
paid  in  cash  at  the  time  of  the  sale,  and  for  the  other  half  she 
executed  her  promissory  note  of  that  date,  payable  to  the 
order  of  said  Hall  on  the  first  day  of  January,  1861;  and  that 
the  said  John  J.  Hall  at  the  same  time  executed  and  deliv- 
ered to  the  said  Eliza  Robinson  his  bond,  conditioned  to  make 
her  a  title  to  said  land  when  said  note  for  the  balance  of  the 
purchase-money  was  paid,  and  placed  her  in  possession  of  the 
land,  which  she  has  retained  ever  since. 

On  the  third  day  of  February,  1860,  the  said  Hall  assigned 
the  said  note  for  value  to  M.  H.  Harbour,  who  filed  his  bill  in 
the  chancery  court  of  said  county  of  Yallobusha  to  subject  the 
said  land  to  the  payment  of  the  said  note. 

To  this  bill  the  defendant,  Eliza  Robinson,  demurred,  on 
the  grounds  of  the  want  of  equity  on  the  face  of  the  bill,  and 
that  the  complainant  had  not  made  or  tendered  to  her  a  deed 
for  the  land,  and  demanded  the  purchase-money,  so  as  to 
put  her  in  default  before  filing  said  bill.  The  demurrer  was 
overruled  by  the  said  court,  and  the  appellant  brings  the  case 
to  this  court,  and  assigns  for  error  the  action  of  the  court 
in  overruling  the  defendant's  demurrer  to  the  complainant's 
bill. 

There  is  no  doubt  that  the  vendor  of  land,  who  has  taken 
the  notes  of  the  vendee  and  given  bond,  conditioned  to  con- 
vey  the  title  when  the  purchase-money  is  paid,  can,  by  an 
assignment  of  the  notes,  pass  his  lien  for  the  purchase-money, 
and  that  the  assignee  may  proceed  in  equity  to  subject  the 
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land  to  the  payment  of  his  debt:  Tanner  v.  Hiek»y4  Smedes 
A  M.  294;  and  Terry  v,  Oeorge,  37  Miss.  539, 

The  main  question  presented  by  the  record  for  our  deter- 
mination is,  whether  the  covenants  of  the  vendor  and  vendee 
in  this  case  are  dependent  or  independent  covenants.  And 
upon  this  subject  it  must  be  conceded  that  there  has  been 
-considerable  oscillation  of  the  judicial  pendulum,  and,  what  is 
much  to  be  regretted,  a  great  want  of  uniformity  and  harmony 
in  the  decisions  of  our  own  courts. 

Knowing  the  necessity  of  some  certain,  intelligible,  and  cor- 
rect rules  with  respect  to  the  construction  and  character  of 
covenants  in  agreements,  we  have  given  this  subject  that 
thorough  investigation  and  mature  consideration  which  its 
importance  demands. 

The  order  of  time  in  which  covenants  are  to  be  performed 
is  an  important  consideration  in  determining  whether  they 
^re  dependent  or  independent.  And  the  rule  seems  to  be 
•clear  and  indisputable  that  where  there  are  several  covenants 
which  are  independent  of  each  other,  one  party  may  bring  an 
•action  against  the  other  for  breach  of  his  covenants,  without 
.averring  a  performance,  or  tender  or  oifer  of  performance,  of 
the  covenants  on  his  part;  and  it  is  no  excuse  for  the  defend- 
ant to  allege  in  his  plea  a  breach  of  the  covenants  on  the  part 
of  the  plaintiff.  But  where  the  covenants  are  dependent,  it  is 
necessary  for  the  plaintiff  to  aver  and  prove  a  performance, 
or  tender  and  offer  to  perform  his  part  of  the  agreement,  and 
demand  performance  by  the  other  party  of  his  part  of  the 
■agreement,  to  entitle  himself  to  an  action  for  the  breach  of 
the  covenants  on  the  part  of  the  defendant.  The  difficulty 
lies  in  the  application  of  this  rule  to  the  particular  case.  It 
is  justly  observed  that  covenants  are  to  be  construed  to  be 
-either  dependent  or  independent  of  each  other  according  to 
the  intention  and  meaning  of  the  parties  and  the  good  sense 
of  the  case,  and  technical  words  should  give  way  to  such  in- 
tention. 

In  order,  therefore,  to  discover  that  intention,  and  thereby 
to  learn  with  some  degree  of  certainty  when  performance  is 
necessary  to  be  averred  in  the  declaration,  and  when  not,  it 
tnay  not  be  improper  to  lay  down  a  few  rules,  which  will  per- 
haps be  found  useful  for  that  purpose,  as  follows:  1.  If  a  day 
be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing 
any  other  act,  and  the  day  is  to  happen  or  may  happen  be- ' 
fore  the  thing  which  is  the  consideration  of  the  money  or 
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other  act  is  to  be  performed,  an  action  may  be  brought  for 
the  money,  or  for  not  doing  such  other  act  Ivforo  performance; 
for  it  appears  that  the  party  relied  upon  his  remedy,  and  did  not 
intend  to  make  the  performance  a  condition  precedent;  and  so- 
it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the- 
consideration  of  the  money  or  other  act.  2.  But  when  a  day 
is  appointed  for  the  payment  of  money  or  for  doing  any  other 
act,  and  the  day  is  to  happen  after  the  thing  which  is  the- 
consideration  of  the  money  or  other  act  is  to  be  performed,  no- 
action  can  be  maintained  for  the  money,  etc.,  before  perform- 
ance. 8.  Where  a  covenant  goes  only  to  part  of  the  consider* 
ation  on  both  sides,  and  a  breach  of  such  covenant  may  bo 
compensated  in  damages,  it  is  an  independent  covenant,  and 
an  action  may  be  maintained  for  a  breach  of  the  covenant  on 
the  part  of  the  defendant,  without  averring  performance  in 
the  declaration.  4.  Where  the  acts  or  covenants  of  the  par- 
ties are  concurrent,  and  to  be  done  or  performed  at  the  same 
time,  the  covenants  are  dependent,  and  neither  party  can 
maintain  an  action  against  the  other,  without  averring  and 
proving  performance  on  his  part. 

When  tested  by  these  rules,  it  will  be  found  that  the  broad 
doctrine  laid  down  by  this  court  in  the  cases  of  Chpton  v.  J3oI- 
ton,  23  Miss.  78,  McMaih  v.  Johnsony  41  Miss.  439,  and  others 
based  upon  their  authority,  cannot  be  sustained.  These  cases 
hold  that  where  the  vendee  of  land  executes  his  notes  to 
secure  the  payment  of  the  purchase-money  in  installments^ 
and  takes  a  bond  from  the  vendor  conditioned  to  make  title 
when  the  last  installment  is  paid,  the  covenants  are  indepen- 
dent, and  the  vendor  may  enforce  payment  without  perform- 
ance or  an  oifer  and  tender  of  perfcrmance  of  his  part  of  the- 
agreement.  These  cases,  it  is  believed,  are  founded  on  a  mis- 
taken view  of  the  cases  of  Gibson  v.  Newman,  1  How.  (Miss.) 
341,  and  Coleman  v.  Rowe,  6  Id.  460  [37  Am.  Dec.  164]. 

In  the  case  of  Oibaon  v.  Newm^n^  supra,  the  vendee  of  a  lot  of 
ground  in  the  city  of  Vicksburg  executed  his  note  for  $1,800,. 
payable  in  three  annual  installments,  and  the  vendor  agreed 
to  make  him  a  good  title  to  the  lot  But  there  was  no  time- 
fixed  for  the  making  of  the  title;  and  for  that  reason  the  cov- 
enants of  the  parties  were  independent  covenants,  and  were 
very  properly  bo  declared  by  the  court.  And  the  report  of  the- 
case  of  Coleman  v.  Rowe,  supra,  is  very  unsatisfactory,  as  it 
'  does  not  show  when  the  bill  was  filed, — whether  on  the  ma- 
turity of  the  first  installment,  or  after  all  the  installments  had 
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become  due, — and  seems  to  have  been  founded  on  the  case  of 
Gibson  v.  Newman^  supra,  which,  as  we  have  shown,  does  not 
sustain  the  doctrine  enunciated  in  the  cases  of  Clopton  y.  Bol' 
ton  and  McMath  v.  Johnson^  supra. 

Where  the  vendee  of  land  covenants  to  pay  for  the  same  by 
installments,  and  the  vendor  covenants  to  make  him  a  title- 
when  the  last  installment  is  paid,  the  covenants  of  the  vendee^ 
to  pay  the  installments,  except  the  last  one,  are  independent- 
covenants.  But  the  covenant  of  the  vendee  to  pay  the  last  in* 
stallment,  and  the  covenant  of  the  vendor  to  make  title,  are- 
dependent  covenants;  and  to  entitle  either  of  them  to  main- 
tain an  action  against  the  other,  he  must  aver  and  prove  per- 
formance, or  tender  or  offer  of  performance,  of  his  part  of  the- 
agreement.  The  payment  of  this  installment  of  the  money  and 
the  making  of  the  title  are  concurrent  acts  of  the  parties,  to- 
be  done  or  performed  at  the  same  time,  and  are  therefore  de- 
pendent covenants.  This  rule  is  sustained  by  reason  and 
authority,  and  accords  with  the  justice  of  the  case  and  the  in- 
tention of  the  parties. 

Suppose  the  whole  of  the  purchase-money  had  been  payable- 
at  once,  instead  of  being  payable  by  installments,  and  the- 
stipulation  had  been  to  pay  three  thousand  dollars  in  twelve 
months,  the  deed  to  be  executed  at  the  payment:  upon  thi» 
statement  of  the  question,  is  there  a  doubt  that  the  agreements 
would  have  been  mutually  dependent  and  conditional?  And 
what  difference  is  there,  whether  the  final  payment  is  the  whole- 
or  part?  Where  the  whole  of  the  purchase-money  is  to  be  paid 
at  once,  and  the  deed  is  then  to  be  given,  the  covenants  are- 
held  to  be  dependent,  because  it  is  unreasonable  to  presume- 
that  the  purchaser  intended  to  pay  the  whole  consideration- 
without  having  the  equivalent  in  a  title  to  the  land  purchased. 
The  same  reason  applies  to  the  last  installment.  An  obvious^ 
reason  why  the  prior  installments  should  be  paid  without  having: 
a  deed  is,  that  the  vendor  was  to  withhold  the  title  as  a  se- 
curity for  the  purchase-money,  and  the  vendee  was  content  to 
rely  on  the  vendor's  contract  for  his  future  title;  but  no  such 
reason  applies  to  the  final  and  complete  payment  of  the  pur- 
chase-money. Whether  we  consider  the  particular  language- 
or  the  general  intent  of  the  parties,  the  covenants  between  theu> 
were  mutually  dependent  and  conditional,  and  the  vendor  can- 
not recover  without  averring  performance  or  an  offer  to  per- 
form  on  his  part;  Ka/ne  v.  Hood,  13  Pick.  281;  Kwikle  v» 
Johnson,  30  111.  328,  332. 
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This  court  has  repeatedly  decided  that  the  vendor  of  land, 
who  has  given  bond  to  make  title  to  the  vendee  on  payment  of 
the  purchase-money,  cannot  maintain  a  bill  for  the  specific 
performance  of  the  contract  until  he  has  put  the  vendee  in  de- 
fault by  a  tender  of  a  deed.  The  covenants  to  make  title  and 
to  pay  the  money  are  concurrent,  mutual,  and  dependent;  and 
neither  party  can  insist  on  a  performance  of  the  contract  with- 
out an  offer  or  tender  of  performance  on  his  part;  and  this  rule 
applies  with  equal  force  in  law  and  equity:  Mobley  v.  Keya^ 
18  Smedes  &  M.  677;  Eckford  v.  Halbert,  30  Miss.  273;  Klyce 
V.  Broyles,  37  Id.  524;  and  McAlister  v.  Moye^  37  Id.  258. 

Courts  will  construe  covenants  to  be  dependent,  unless  a 
contrary  intention  clearly  appears.  A  party  shall  not  be 
forced  to  pay  out  his  money,  unless  he  can  get  that  for  which 
he  stipulated:  Stockton  v.  George,  7  How.  (Miss.)  172;  Pequea 
V.  Moaby,  7  Smedes  M.  340,  347;  Wadlington  v.  HUly  10  Id.  660; 
Jjank  of  Columbia  v.  HagneVy  1  Pet  455;  People  v.  EastoUf  2 
Wend.  297. 

The  cases  of  Lejtwich  v.  Coleman^  3  How.  (Miss.)  167,  and 
Rector  v.  Price,  3  Id.  321,  referred  to  in  McMath  v.  Johnson^  41 
Miss.  439,  do  not  support  the  doctrine  laid  down  in  that  case. 
Upon  reference  to  them,  it  will  be  found  they  were  both  cases 
of  independent  covenants.  In  the  first  case,  a  note  was  given 
for  land,  payable  on  a  day  fixed,  and  before  the  time  the  deed 
to  the  land  was  to  be  executed;  and  in  the  other  case,  there 
was  no  time  fixed  for  procuring  the  deed,  which  was  the  con- 
«ideration  of  the  note  sued  on  in  that  case. 

The  case  of  McMath  v.  Johnson,  supra,  was  correctly  decided 
upon  the  facts  of  the  case.  But  it  lays  down  a  doctrine  to  which 
we  cannot  give  our  assent,  and  relies  upon  the  case  of  Clopton 
v.  Bolton,  23  Miss.  78,  as  an  authority  conclusive  to  show  that 
the  covenants  of  an  agreement  are  all  independent  where  the 
conveyance  is  to  be  made  upon  the  payment  of  the  last  in- 
stallment of  the  purchase-money.  In  that  case,  the  court  say: 
''On  the  one  part,  there  were  instruments  for  the  payment  of 
the  purchase-money  at  several  different  periods;  on  the  other, 
an  obligation  to  make  title  upon  full  payment  of  the  purchase- 
money.  Suppose  the  suit  had  been  brought  as  soon  as  the  first 
installment  fell  due:  would  it  be  contended  that  the  plaintiff 
should  make  a  deed  before  he  could  recover  that  installment, 
in  the  face  of  his  obligation  to  make  title,  when  all  the  money 
was  paid?  Clearly  not.  This  shows  beyond  doubt  that  the 
covenants  were  intended  to  be  independent."    With  all  due 
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respect,  we  think  this  is  a  non  sequituvy — a  conclusion  not 
warranted  by  the  premises.  The  fact  that  some  of  the  cove* 
nants  in  an  agreement  are  independent  does  npt  necessarily 
render  others  so:  Orant  v.  Johnson^  5  N.  Y.  247;  Babcoch  v. 
Wihon,  17  Me.  372  [35  Am.  Dec.  263]. 

The  case  of  Cloptonv.  Boltorij  supra,  was  an  action  on  two  writ- 
ings obligatory,  payable  twelve  and  twenty-four  months  after 
date,  given  for  the  purchase  of  a  tract  of  land.  The  defendant 
pleaded  that  fact,  and  that  the  plaintiff,  at  the  time  of  the  con- 
tract, executed  a  bond  to  make  title  when  the  purchase-money 
fihould  be  paid;  and  that  the  plaintiff  did  not,  before  thebring- 
ing  of  the  suit,  tender  a  deed  to  the  defendant  for  the  land. 
The  court  decided  that  the  covenants  were  independent,  and 
that  the  failure  to  tender  the  deed  constituted  no  bar  to  the 
action. 

It  lias  been  held  that  a  covenant  to  pay  a  certain  sum  of 
money,  one  half  on  a  certain  day,  and  the  other  half  on  a  cer- 
tain subsequent  day,  at  which  time  the  covenantee  was  to  exe- 
cute and  deliver  a  deed,  so  far  as  respects  the  first  payment, 
is  independent,  but  as  to  the  other,  is  dependent;  and  in  an 
action  thereon,  the  tender  of  the  deed  must  be  averred.  So  in 
a  declaration  for  the  whole  sum,  after  both  installments  have 
become  due:  Biddle  v.  Coryell^  17  N.  J.  L.  877  [38  Am.  Dec. 
621];  Leonard  v.  BateSy  1  Blackf.  172. 

In  contracts  where  either  party  might  be  compelled  to  part 
with  his  money  or  his  property  without  receiving  tbe  stipu- 
lated equivalent,  the  latest  and  best  action  of  the  courts  has 
been  to  hold  that  the  party  seeking  to  enforce  the  contract 
must  make  his  own  part  of  the  agreement  precedent,  and  al- 
lege either  a  performance  or  a  tender  and  refusal:  Wadlington 
v.  HiUj  10  Smedes  &  M.  f  52.  And  a  mere  offer  to  make  a  deed 
and  averment  of  readiness  at  all  times  to  make  it,  will  not 
do:  Klyce  v.  Broyles^  37  Miss.  624. 

This  principle  applies  in  all  cases  to  the  last  installment, 
where  the  vendee  gives  the  vendor  his  notes  to  secure  the  pay- 
ment of  the  purchase-money,  payable  at  different  times,  and 
takes  from  the  vendor  a  bond  for  title  when  the  money  or  last 
installment  is  paid.  For  it  is  not  to  be  presumed  that  the 
vendee  intended  to  pay  his  money  without  receiving  the  stipu- 
lated equivalent  in  a  title  to  the  land  purchased,  nor  that  the 
vendor  intended  to  part  with  the  title  to  the  land  sold  without 
receiving  the  money.  The  conveyance  and  the  last  payment 
were  intended  to  be  simultaneous  acts. 
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We  have  arriyed  at  the  conolusion  that,  in  this  case,  th» 
ooyenants  between  the  assignor  of  the  appellee  and  the  appel- 
lant were  dependent  ooyenantSi  and  that  the  appellee  could 
not  maintain  his  bill  without  averring  and  proving  a  perform- 
ance of  the  covenant  on  the  part  of  the  vendor  or  tender  or 
offer  to  perform  before  the  filing  of  the  bill.  The  averment  in 
the  bill  that  the  assignor  of  the  note  is  ready  and  willing  to 
execute  a  deed  on  payment  of  the  purchase-money  is  not  suf- 
ficient to  sustain  it.  And  for  this  reason  we  think  the  court 
below  erred  in  overruling  the  demurrer  to  the  bill. 

Shackelford,  C.  J.,  dissenting,  declines  to  write  a  dissent- 
ing opinion,  but  refers  to  the  case  Bawen  v.  Bailey j  42  Miss.  405^ 
for  his  views  on  the  question  decided  in  this  opinion. 

The  decree  must  be  reversed,  the  demurrer  sustained,  and 
the  bill  dismissed. 


AmoNmcNT  of  Notb  Oivkn  to  SaouBsPuBOHisi-MOinET  ov  Land — 
Whethkr  It  Passes  Vendor's  Lien  to  Assionsb,  so  that  He  can  En- 
fOBCB  It:  See  collected  cases  classified  in  note  to  Riehardt  r,  Leammg,  SI 
Am.  Dec  241,  showing  cases  holding  that  it  does,  and  oases  that  it  does  not; 
see  also  Baum  ▼.  Chigtib^,  SI  Id.  153;  Masi^  ▼.  Omion,  90  Id.  287;  Kem  v. 
Hazlerigg,  71  Id.  360. 

Dependent  Ck>VENANT8»  What  abb:  See  Howe  ▼.  UU/Mtt,  35  Am.  Dec 

831;  Babcoek  v.  WiUon,  35  Id.  263;  i^wiJi  ▼.  Gage,  87  Id.  233,  note  237;  Bhinm 
▼.  i2o6erte,  43  Id.  636. 

Independent  Covenants,  What  abe:  See  Babcoek  ▼.  WUaon,  35  Am.  Dec 
263;  Coleman  v.  Bowe,  37  Id.  164;  Sayrev.  Craig,  37  Id.  757;  Ihnmoan  ▼.  Jeter,. 
89  Id.  342;  MarOi^  y.  Bobo,  40  Id.  587;  note  to  Lvum  y.  Cage,  87  Id.  237. 

As  TO  What  Ck>vENANT8  abb  Dependent  and  What  Independent,. 
WHEBE  Vendee  is  to  Pat  pob  Land  in  Installmentb,  see  Coleman  ▼. 
Bowe,  37  Am.  Dec  164;  Feemeter  y.  Majf,  53  Id.  83,  )  )te;  Howe  y.  MUchtO,, 
85  Id.  231;  Babcoek  y.  Wileon,  35  Id.  263,  note  265. 

Suits  on  Mutual  and  Dependent  CkyvENANTS,  What  hust  bb  Avebbei^ 
AND  Proved:  See  Hawley  y.  Maaoh,  33  Am.  Dec  522;  Howe  y.  Mitchell,  3S 
Id.  231 ;  Oauld  y.  Btinka,  24  Id.  90,  note  95;  note  to  Chateau  r.  Busaell,  31 
Id.  194;  SJuim  v.  RoberU,  43  Id.  636.  These  cases  show  that  where  cove- 
nants  are  mutual,  neither  party  can  enforce  the  contract  against  the  other 
without  showing  performance  or  tender  of  performance  on  his  part. 

Where  Covenants  abb  Independent,  Full  Perforxancb  or  Tendeb 
OF  Pekformanoe  is  not  necessary  to  sustain  an  action  thereon:  See  note  to* 
Oouid  v.  Banks,  24  Am.  Dec.  95;  Sayre  v.  Craig,  37  Id.  757;  note  toBender- 
magle  v.  Cocks,  32  Id.  455;  Martin  v.  ^o6o,  40  Id.  587. 

Covenants  abb  to  be  Construed  to  be  Dependent  ob  Indepbndbmt,. 
according  to  the  intention  of  the  parties  and  the  good  sense  of  the  case: 
Lunn  V,  Cage,  87  Am.  Dec  233;  hut  they  are  to  be  construed  as  dependent, 
unless  the  contrary  appears:  Shinn  v.  Roberts^  43  Id.  636;  or  when  justice 
requires  it:  Todd  v.  Summers,  44  Id.  379.    Technical  rules  must^  in  the  con- 
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•traction  of  oovenanti^  ghre  way  to  the  ral  nwinning  of  tbe  partiMt  (Treen* 
wod  ▼.  LigoH,  48  Id.  77S. 

Sraoxixo  PnuoBicAifGB^  Baooiaim  ot  Burr  ion,  ab  bktwxbt  VsnwB 

.▲5D  Vbkdbi,  where  pforehaae-money  is  payable  in  inatallmenta:  See  note  to 

JhinkU  ▼.  Johnson^  83  Am.  I>eo.  193.    Specific  performance  will  be  refnaed 

where  there  ia  no  averment  of  performance  or  offer  to  perform:  CkurtUon  ▼• 

Vankon,  M  Id.  492;  Cfrtm  v.  ComOmid,  70  Id.  725. 

Trx  pRUf  gipal  0A8B  WAB  OITID  In  ^mJbr^mgk  v.  CurtU^  60  Miia.  120,  to 
the  point  that  where  a  conveyance  is  to  be  made  npon  payment  of  the  pnr- 
«ha8e-money,  the  reapectiye  acta  are  dependent^  and  neither  party  can  insist 
upon  the  performance  of  the  thing  stipnlated  to  be  dona  by  the  other,  with- 
out performance  or  an  offsr  to  perform  on  his  part;  in  MUekeU  ▼•  Sheil,  49  Id. 
134,  to  the  point  that  when  a  deed  is  tendered,  and  its  aooeptanoe  declined, 
followed  by  an  absolnte  refusal  to  pay  the  parohaao-money,  the  case  is  one 
of  specific  performance,  of  which  equity  alone  haa  jurisdiction;  and  in  Me- 
Raioen  ▼.  Cridar^  53  Id.  547,  to  the  point  that  the  principal  case  is  the  latest 
authoritative  exposition  of  the  high  court  of  Mississippi  on  the  mnoh-vaxed 
question  of  dependant  and  indepeodent  oovsnanta. 


CASES 


SUPREME    COURT 


NEVADA. 


Pbopbietobs  of  Mexican  Mill  v.  Ybllow  Jaokbt 

Silver  Mining  Company. 

[4  MSVADA,  40.] 

OoPlimriBSHZP  gahkot  Maintaiit  Aohon  under  Titlb  of  "proprieton 
of  Mexican  MiU,"  as  plaintiffa,  for  snch  title  does  not  name  a  natiiL^td  or 
artificial  person  anthorised  to  sae.  As  there  is  no  plaintiff  there  is  na 
action,  and  the  proceeding  may  be  dismissed  at  any  time,  before  or  after 
appeal. 

Objbotion  that  No  Pkbson,  Natubal  or  Artificial,  is  named  as  plain- 
tiff may  be  raised  for  the  first  time  in  the  appellate  court. 

Objxotiok  that  No  Fbbson,  Natural  or  Artificial,  is  named  as  plain- 
tiff cannot  be  made  by  demurrer,  on  the  ground  that  there  is  a  "defect 
of  parties,"  or  that  *'  plaintiffs  have  not  the  legal  capacity  to  sue.'*  Ob- 
jection should  be  made  by  motion  to  diBmiss. 

Dbfsot  or  Omibsiom  in  Complaint  that  No  Pkrson,  natural  or  artificial, 
is  named  as  plaintiff  is  beyond  the  rt>ach  of  amendment.  AU  proceed- 
ings under  such  complaint  are  null  and  void. 

The  opinion  states  the  facts. 
12.  M,  Clarke^  for  the  appellants. 

HUlyer  and  Whitman^  for  the  respondent. 

By  Court,  Johnson,  J.  An  appeal  is  sought  here  from  an 
order  of  a  district  court  refusing  an  injunction,  pending  other 
proceedings,  in  what  counsel  for  appellant  is  pleased  to  de- 
nominate a  civil  action. 

These  proceedings  originated  with  a  complaint,  in  which 
plaintiffs  are  styled  thus:  ^'The  plaintiffs,  the  proprietors  of 
the  Mexican  Mill,  a  copartnership,  doing  business  in  that 
name  in  the  counl^  of  Ormsby,  state  of  Nevada." 
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The  1  ranscript  does  not  show  that  any  objection  was  taken 
to  this  pleading  in  the  lower  court,  and  hence  we  infer  that 
no  such  question  arose  there.  But  preliminary  to  consider* 
ing  tho  merits,  respondent  submits,  in  efifect,  a  motion  to  dis- 
miss the  appeal,  for  the  reason  that  it  cannot  be  entertained^ 
as  "  *  the  proprietors  of  the  Mexican  Mill  Company/  being 
neith««r  natural  nor  artificial  persons  authorized  to  maintain 
an  lotion  or  proceeding,  there  is  therefore  no  plaintiff,  and 
consequently,  no  action  or  proceeding  to  support  an  injunc- 
tion." 

Defendants  may,  by  virtue  of  special  provisions  of  our  stat- 
utes, be  sued  by  their  copartnership  name;  and  plaintiffs,  in 
a  limited  class  of  cases,  maintain  actions  under  an  associate 
name.  Yet  we  know  of  no  authority,  statutory  or  otherwise, 
which  permits  an  action  involving  the  subject-matter  of  the 
present  one  to  be  prosecuted  under  a  copartnership  associate 
name. 

This  statement  of  the  law  is  not  controverted  on  the  argu- 
ment, and  the  error  of  the  pleader  is  distinctly  conceded  by 
the  learned  counsel  for  appellants;  but  assuming  this  to  be 
an  objection  merely  on  account  of  "  a  defect  of  parties  plain- 
tiff," he  insists  that  "  the  objection  should,  in  pursuance  of 
section  40  of  the  Civil  Practice  Act,  have  been  taken  by  de- 
murrer, and  thereupon  the  defect  might  have  been  cured  by 
an  amendment  of  the  complaint;  but  as  no  such  objection 
was  made  in  the  lower  court,  and  defendant  having  submitted 
to  a  trial  of  the  injunction  matter,  it  is  thereby  concluded 
from  raising  the  question  in  this  court." 

We  think  counsel  misapprehend  the  true  point  of  this  objec- 
tion. It  is  not  such  a  difficulty  as  can  be  reached  by  anything 
contained  in  the  code  relating  to  demurrers:  Sees.  40,  45.  It 
is  therein  declared  that  the  defendant  may  demur  for  certain 
enumerated  defects  apparent  on  the  face  of  the  complaint, 
among  which  are,  that  there  is  a  defect  of  parties  plaintiff  or 
defendant,  and  that  plaintiff  has  not  the  legal  capacity  to  sue. 
When  any  of  these  defects  do  not  appear  upon  the  face  of  the 
complaint,  the  objection  may  be  taken  by  answer;  but  if  not 
taken  by  either  demurrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same.  The  expression,  "  a  defect 
of  parties,"  refers  to  the  absence  of  some  person  or  persons 
who  ought  to  be  joined  with  the  party  on  the  record;  nor  is 
the  objection  that  "  the  plaintiffs  have  not  the  legal  capacity 
to  sue/'  but  that  no  person,  natural  or  artificial,  is  named  af 


^12    PuopKiEToKs  OF  MEXICAN  MiLL  V.  MiNiNG  Co.    [Nevada» 

|)laintiff.  Certain  persons, — for  instance,  infieints,  idiots,  luna* 
lies,  and  married  women, — cannot  sue  except  by  guardians, 
next  friends,  or  in  the  case  of  married  women,  by  joining  their 
husbands  in  certain  cases.  This  appears  to  be  what  the  pro- 
vision means,  and  not  the  absence  of  a  real  person  as  plaintiff; 
^nd  therefore  it  would  seem  that  if  the  defendant  wished  to 
raise  the  objection  in  the  lower  court,  it  could  do  so  only  by 
motion  to  dismiss.  But  it  is  quite  immaterial,  in  this  case, 
as  to  the  form  of  the  objection,  as  the  motion  is  resisted  on  no 
45tronger  ground  than  that  if  it  had  been  made  in  the  court 
below,  the  adverse  party  might  have  corrected  its  pleading  by 
amendment;  and  the  authorities  cited  by  appellant  apply  only 
to  such  a  class  of  cases.  Bat  it  will  be  conceded  that  if  the 
<iefect  or  omission  is  beyond  the  reach  of  an  amendment,  the 
objection  may  be  taken  at  any  time.  Section  68  of  the  code, 
in  treating  of  amendments,  provides  that  "the  court  may, 
in  furtherance  of  justice,  on  such  terms  as  may  be  proper, 
amend  any  pleading  or  proceeding  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in  the  name 
of  a  party,  or  a  mistake  in  any  other  respect." 

The  very  first  step  towards  the  commencement  of  a  civil  ac- 
tion or  proceeding  is  the  filing  of  a  complaint,  in  which  it  is 
indispensable  that  there  be  shown  a  plaintiff  and  a  defendant, 
and  without  which  it  is  an  absolute  nullity,  and  renders  void 
all  subsequent  proceedings  had  under  it.  In  this  instance,  no 
person,  natural  or  artificial,  is  named  as  plaintiff;  and  if  an 
amendment  were  allowed  to  supply  the  omission,  the  effect  of 
such  amendment  would  necessarily  be  to  make  a  plaintiff 
where  there  was  none  such  at  the  inception  of  the  action. 

The  section  just  quoted  establishes  an  exceedingly  liberal 
rule  respecting  amendments,  yet  there  is  nothing  in  its  terms 
which  would  authorize  an  amendment  of  the  character  sug- 
gested by  the  record  before  us.  As  there  is  no  plaintiff  in  this 
oase,  there  was  no  action  in  the  court  below,  and  nothing  to 
amend.  So,  too,  there  being  no  appellant  in  this  court,  there 
is  really  no  appeal  to  be  heard  or  determined. 

In  accordance,  therefore,  with  the  views  expressed,  we  must 
allow  the  motion  to  dismiss  the  appeal.  This  conclusion  for- 
bids inquiry  in  respect  to  the  other  question  discussed  by 
counsel  at  the  hearing. 

Suvrahtzal  DsFBCr  nr  PLSADnro  may  bo  raiaed  (or  the  fint  timAmn  ap* 
peal:  K v.  ff »  91  Am.  Dec  897,  bat  lee  note  403. 
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OBJBcnoN  OF  Waitt  or  Proper  Parties,  if  not  raised  by  demurrer  oi 
■otherwise  in  the  lower  court,  cannot  l>e  raised  on  appeal:  Beeves  ▼.  Dougherty,. 
127  Am.  Dec.  496. 

DsFKOT  or  Pabtiss  PLAiNTirr  SHOULD  BE  Raised  bt  Demurrer  when  it 
appears  upon  the  face  of  the  complaint;  but  if  not  raised  in  the  lower  court, 
it^is  deemed  to  be  waived:  Alvarez  ▼.  Brannan^  68  Am.  Dec.  274,  and  note 
ISO;  and  cannot  be  raised  on  appeal:  Beard  ▼.  Knox,  63  Id.  125^  and  note  12& 


Van  Vleet  v.  Olin. 

[4  Nevada,  96.J         , 

Ih  Action  to  Determine  Adverse  Claim  to  Separate  Parcels  or  Land 
under  section  254,  Nevada  Practice  Act,  it  is  error  to  refuse  to  instruct 
the  jury  that  if  they  find  that  plaintiff  has  shown  title  to  only  one  parcel, 
he  is  not  entitled  to  recover  the  other. 

In  Action  to  Tr7  Adverse  Claim  to  Land,  under  section  254,  Nevada 
Practice  Act,  the  coui't  cannot  decree  that  defendant  has  no  right  or  title 
in  land  to  which  plaintiff  has  failed  to  show  possession  or  title.  The 
question  of  superior  right  or  title  is  for  the  jury  to  determine  from  the 
evidence. 

In  Action  to  Try  Adverse  Claim  to  Land,  under  section  254,  Nevada 
Practice  Act,  are  the  parties  entitled  to  demand  a  jury  as  a  matter  of 
right,  qucere, 

Where  Equitt  Cass  is  Treated  as  Action  at  Law,  submitted  to  the 
jury,  and  the  court  considers  itself  bound  by  the  verdict,  the  parties 
have  the  same  rights  as  to  instructions  that  they  have  in  an  action  at 
law.  A  refusal  to  give  correct  instructions  asked,  or  a  misdirection 
of  the  jury,  is  error. 

In  Equitt  Case,  when  Court  Impanxls  Jxt&t  to  find  spedfio  facts,  neither 
party  has  a  right  to  ask  instructions,  as  the  court  is  not  controlled  by 
the  verdict,  but  may  disregard  it. 

Caluno  Jurt  in  Equitt  Case  is  discretionaiy  with  the  courts  and  not  a 
matter  of  right  in  the  parties. 

Thb  opinion  contains  the  facts. 

Jonas  Seeley,  for  the  appellants. 

{Jlaytan  and  Clarke^  for  the  respondents. 

By  Court,  Lewis,  J.  This  action  was  brought  under  section 
1254  of  the  code  of  procedure,  which  declares  that  "  an  action 
may  be  brought  by  any  person  in  possession,  by  himself  or  his 
tenant  of  real  property,  against  any  person  who  claims  an 
'ostate  or  interest  therein  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim,  estate,  or  interest.  The  land, 
the  title  to  which  is  here  in  controversy,  consists  of  eighty 
4icres  lying  on  both  sides  of  the  Carson  River,  in  the  county 
of  Ormsby,  and  seems  to  be  valuable  only  for  the  purpose  of 
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mill  Bitee.  The  pluiniiffs  allege  in  their  complaint  that  they- 
are  the  owners  and  in  possession  of  tho  premises  described;.- 
that  the  defendant  is  claiming  some  title  or  interest  therein- 
adverse  to  them,  and  conclude  with  the  prayer  that  defendant 
be  '^made  to  answer  and  show  his  title,  and  that  it  be  declared' 
null  and  void  as  against  their  right  and  title."  The  defendant, 
denies  all  the  allegations  of  the  complaint,  and  claims  title  to- 
the  premises  in  himself;  and  also  alleges  that  he  is,  and  wa» 
at  the  time  of  the  commencement  of  this  action,  in  the  actual 
possession  thereof. 

Upon  the  trial,  the  plaintiff,  Van  Vleet,  testifying  on  his^ 
own  behalf,  said  that  the  notice  posted  by  himself,  and  those^ 
interested  with  him  in  the  location,  read  as  follows:  "We,  the- 
undersigned,  claim  this  water  right,  commencing  at  this  point 
of  rocks,  and  'extending  up  the  river  to  the  mouth  of  the^ 
cafion."  When  again  testifying  as  to  what  was  done  towanf 
securing  possession  of  the  premises,  he  goes  on  to  say:  "We 
did  not  mark  out  the  metes  and  bounds.  We  did  not  claim 
any  definite  amount  of  land.  There  was  nothing  ever  done 
except  the  posting  of  the  notices,  and  the  making  of  the  im^ 
provements,  to  indicate  the  extent  of  our  claim.  We  simply 
claimed  the  miU  site  and  water  privilege."  And  it  was  con-r 
ceded  that  all  tlie  improvements  made  by  the  plaintiffs  were 
on  the  north  side  of  the  river;  that  nothing  was  done  by  them- 
on  tho  south  side,  except  some  work  towards  the  building  of  a 
dam,  which  it  was  then  intended  to  throw  across  tho  river. 
The  defendant  introduced  evidence  to  prove  that  his  title  to 
the  premises  was  superior  to  that  of  the  plaintiff's;  that  he- 
claimed  from  persons  who  located  the  land  prior  to  the  loca^ 
tion  by  the  plaintiffs.  He  also  showed  a  survey  of  the  land^ 
and  a  compliance  with  the  requirements  of  the  law  of  1S65, 
prescribing  the  manner  of  acquiring  possessory  title  to  public- 
land  in  this  state:  Stats.  1864-65,  343.  As  a  jury  was  im- 
paneled to  try  the  issues  raised  by  the  pleadings,  the  defend- 
ant asked  the  court  to  charge  them  that  if  thery  foiind  from, 
the  evidence  that  the  plaintiffs  had  shown  a  right  only  to  that 
portion  of  the  land  on  the  north  side  of  the  river,  they  were  not 
entitled  to  recover  with  respect  to  that  located  on  the  south, 
side.  This  instruction  the  court  refused  to  give;  and  in  so- 
refusing,  clearly  erred.  The  court  certainly  had  no  right  to 
decree  that  the  defendant  had  no  title  to  or  right  in  the  land 
to  which  the  plaintiffs  had  failed  to  show  a  possession  or  titlft 
in  themselves. 
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Wbetb^  the  plaintiffs  <9r  defendant  ^ad-  the  superior  right 
or  title  to  the  premises  was  the  only  question  which  the  evi- 
dence presented  for  deteripination.  Both  parties  did  some- 
thing towards  acquiring  a  title.  .  The  plaintiffs  may  have 
shown  a  superior  right  to  that  portion  of  the  premises  located 
on  the  north  side  of  the  river,  whilst  the  defendant  possessed 
the  bettw  right  on  the  south  side.  The  land  was  divided  into 
two  parcels  by  the  riveri'and  the  proof  ^ows  that  all  tho 
plaintiffs'  improvements  were  on  the  north  side  of  the  stream, 
and  that  the  boundaries  were  not  marked  or  designated.  In- 
deed, the  plaintiff  Van  Vleet  himself  testified  that  he  simply 
claimed  the  mill  site  (which  was  on  the  north  side)  and  the 
water  privilege.  That  being  the  case,  the  defendant  certainly 
showed  a  good  title  to  that  portion  of  the  land  lying  on  the 
south  side.  It  could  not  therefore  have  been  decreed  that  he 
had  no  right  or  title  to  that  part  of  the  premises,  nor  should 
the  instruction  referred  to  have  been  refused. 

But  it  may  be  claimed  that  this  is  purely  an  equity  case, 
and  therefore  that  the  refusal  to  give  a  correct  instruction 
asked,  or  a  misdirectioi;i  pf  .the  jury,  is  not  an  error  which  will 
authorize  the  reversal  of  the  judgment,  because  a  court  of 
equity  is  not  bound  or  controlled  by  the  verdicjb  in  such  case. 
We  are  inclined  to  believe  that  the  parties  could,  as  a  matter 
of  right,  havo)olaimed  a  jury  to  try  their  title  to  the  premises 
in  this  case.  But  whether  they  could  or  not,  the  court  helow 
treated  the  case  all  through  as  an  ordinary  action  dt  law,  and 
charged  the  jury  thkt  they  were  the  exclusive  jpdges  of  thy 
lactH,  of  the  credibility  of  the  witnesses,  and  of  the  weight  of 
evidence.  In  rendering  judgment,  also,  it  seemed  to  consider 
itself  bound^and  controlled  by  the  Verdict  of  the  jury  as  in  aii 
action  at  law.  When  the  whole  case  is  in  such  manner  sub- 
mitteKl  to  the  jury,  and  the  pourt  considers  itself  controlled  by 
the  verdict,  certainly  each  party  has  the  same  rights  with  re- 
spect to  instructions  that  he  has  at  any  trial  at  law.  If  the 
whole  case  is  given  to  the  jury,  it  should  certainly  "b^e  fairly 
submitted,  and  the  law  correctly  given  to  them. 

In  a  purely  equity  case,  when  the  judge  simply  impanels 
a  jury  to  find  specific  facts,  perhaps  neither  party  has  a  right 
to  ask  the  court  to  instruct  the  jury,  for  the  judge  is  in  no  wise 
controlled  by  the  verdict,  and  he  may,  if  h^  chooses,  entirely 
disregard  it,  and  render  a  decree  in  acoordance  with  his  own 
conclusions  from  the  evidence.  The  calling  of  a  jury  in  such 
case  is  purely  a  matter  of  discretion  with  the  judge,  and  not 
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a  matter  of  right  in  the  parties.    When,  however,  the  action 
is  tried  as  an  action  at  law,  and  so  treated  by  the  court  and 
parties,  it  should  at  least  be  fairly  submitted  to  the  jury,  and 
the  law  correctly  stated  to  them. 
Judgment  reversed,  and  a  new  trial  ordered. 

Johnson,  J.,  having  been  of  counsel  in  the  court  below^  did 
not  participate  in  the  above  decision. 


Where  No  CoNflTiTunoiiAL  Right  Exists  for  the  caUing  of  a  juy,  it  is 
purely  a  matter  of  discretion  with  the  judge,  and  not  a  matter  of  right  in 
the  parties:  Lake  v.  Tolles,  S  Nev.  291;  Ih^y  v.  Moron,  12  Id.  97,  citing  tho 
principal  case. 

When  there  are  Contested  Questions  of  Fact,  the  chancellor  may 
call  a  jury  to  assist  him  in  arriving  at  a  just  conclusion;  but  the  verdict  U 
merely  advisory,  and  if  he  chooses,  he  may  disregard  it  as  unjust  and  unsatit* 
factory:  D^ffy  v.  Jforan,  12  Nev.  97,  citing  the  principal 
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PnaoN  CANNvr  Complain  or  Error,  who  does  not  show  by  his  pleading 
that  he  has  some  cause  of  action  or  ground  of  defense. 

Equitt  will  not  Interfere  where  the  remedy  at  law  is  complfite  and  adt- 
quate. 

Injunction  is  Issued  only  to  Prevent  Apprehended  Injury  or  mil* 
chief,  and  affords  no  redress  for  wrongs  already  committed. 

Remedy  for  Injury  already  Commttted  will  sometimes  be  given  as  aa 
incident  to  an  injunction,  but  it  is  only  in  cases  where  sufficient  ahowing 
for  the  injunction  is  made  out,  and  an  injury  has  already  resulted  from 
the  act  enjoined,  that  such  remedy  will  be  afforded. 

Injunction  will  not  be  Granted  upon  Bare  Possibility  of  Injury  or 
upon  unsubstantial  or  unreasonable  apprehension  of  it,  but  it  must  be 
made  to  appear  that  there  is  at  least  reasonable  probability  that  real  in- 
jury will  occur  if  the  injunction  is  not  granted. 

Injunction  is  not  Proper  Proceeding  to  restore  an  officer  in  a  corpora- 
tion to  liis  office,  nor  to  restore  to  him  books  and  papers,  or  anything 
else  belonging  to  his  office.  MandamuB  or  quo  toorranlo  is  the  proper 
proceeding  for  that  purpose. 

Injunction  may  Issue  on  Application  or  Stockholder  to  restrain  the 
doing  of  some  act  by  the  officers  of  the  corporation,  which,  if  done^ 
would  result  in  injury  to  the  company;  but  if  the  act  is  done,  an  injuno- 
tion  can  afford  no  remedy. 

When  Officer  of  Corporation  is  about  to  remove  the  company's  offioo 
without  authority,  and  it  is  shown  that  such  removal  wovUd  oocasioii 
damage  to  the  stockholders,  an  injunction  might  be  granted  to  restraiil 
such  removal,  but  after  the  office  has  been  removed  an  injunction 
give  no  reliaL 
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Injunction  will  not  Issue  at  Suit  or  Stockholdeb,  merely  becMue  an 
officer  of  the  corporation  has  unlawfully  issued  stock  to  himself,  as  the 
remedy  at  law  is  complete,  but  upon  a  proper  showing  the  injunction 
would  issue  to  restrain  him  from  transferring  the  stock  to  a  third  per- 
son, or  he  might  be  enjoined  from  issuing  any  more  stock  unlawfully. 

To  Entitle  Party  to  Injunction,  he  must  state  fully  the  facts  constitut- 
ing the  alleged  injury. 

Court  cannot  Say  that  It  is  Dereliction  or  Duty  on  the  part  of  an 
officer  of  a  corporation  to  refuse  to  pay  the  claims  of  creditors  of  the 
company  with  company  money  deposited  with  him^  unless  the  bill  shows 
that  it  was  his  duty,  and  that  he  liad  authority  to  pay  the  claims. 

Apfligation  by  Officer  of  Corporation  for  a  United  States  patent  to 
the  mine  of  the  company  will  not  be  enjoined,  unless  such  application 
is  likely  to  be  prejudicial  to  the  interests  of  the  company,  and  the  facts 
showing  such  to  be  the  case  must  be  fully  stated  to  authorize  the  issu- 
ance of  the  injunction. 

OmcER  OF  Corporation  will  not  be  Enjoined  from  working  the  mine 
of  the  company  upon  the  application  of  a  dissatisfied  stockholder,  and 
uppn  the  ground  that  such  officer  is  working  the  mine  without  any  con- 
trol from  the  other  officers  of  the  company,  but  without  alleging  that  it 
is  being  worked  in  a  manner  injurious  to  all  the  stockholders. 

Whxrs  Acts  Alleged  in  Bill  are  not  Sufficient  to  authorize  the  is- 
suance of  an  injunction,  the  further  allegation  that  defendant  is  con- 
tinuing, and  threatening  to  continue,  the  acts  complained  of  cannot  aid 
the  case. 

The  opinion  Btates  the  facts. 

I).  Cooper  J  for  the  appellant. 

Oeorge  S.  Hupp,  and  Wren  and  Croyland,  for  the  respond- 
ents. 

By  Court,  Lewis,  J.  The  facility  with  which  injunctions 
have  been  obtained  from  the  courts  in  this  state  seems  to  have 
made  the  application  for  them  almost  a  matter  of  course  in 
every  conceivable  character  of  case. 

When  the  law  appears  to  afford  no  specific  remedy  for  some 
petty  annoyance  or  imaginary  wrong,  this  writ  is  applied  for 
as  if  it  were  the  great  sovereign  and  infallible  remedy, —  the 
legal  panacea  for  every  ill  that  may  arise  in  the  complicated 
affairs  of  man.  But  unfortunately,  perhaps,  the  writ  of  in- 
junction does  not  possess  these  marvelous  virtues  and  limitless 
powers.  Its  ofl&ce  is  limited,  and  it  is  generally  employed  only 
as  an  auxiliary  remedy. 

In  disposing  of  this  case,  we  have  not  found  it  necessary  to 
look  into  the  evidence  or  proceedings  of  the  court  below,  be- 
cause, in  our  opinion,  the  bill  makes  no  showing  entitling  the 
plaintiff  to  the  relief  sought  by  him.  Such  being  the  case, 
ihe  judgment  denying  the  injunction  was  correct,  and  cannot 
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be  reversed  by  ibis  court.  For  no  person  Lb  in  a  podtkm  t<^ 
complain  of  error  who  doea  not  show  by  bis  pleading  that  he 
has  aome  canse  of  action  or  ground  of  defense. 

Before  epecially  discussing  the  sofficimcy  of  the  plaintiff's 
bill  in  this  case,  it  may  be  well  to  state  some  of  the  general 
and  fundamental  rules  goyeming  the  issuance  of  the  writ  of 
injunction,  and  which  bAve  a  bearing  upon  this  case.  The 
writ  is  exclusively  an  equitable  remedy.  But  equity  is  chary 
of  its  powers;  it  employs  them  only  when  the  impotent  or 
tardy  process  of  the  law  does  not  afford  that  complete  and  per- 
fect remedy  or  protection  which  the  individual  may  be  justly 
entitled  to.  When,  therefore,  it  is  shown  that  there  is  a  com- 
plete and  adequate  remedy  at  law,  equity  will  afford  no  assist- 
ance. "  When  a  party  has  a  remedy  at  law,**  says  Mr.  Hilliard, 
"  he  cannot  come  into  equity,  unless  from  circumstances  not 
within  his  control  he  could  not  avail  himself  of  his  legal  rem- 
edy ":  Hilliard  on  Injunctions,  sec.  23.  That  full  compensa- 
tion can  be  had  at  law  is  the  great  mle  for  withholding  the 
strong  arm  of  the  chancellor,''  says  Mr.  Justice  Thompson,  in 
Pusey  V.  Wright,  31  Pa.  St.  396.  See  also  Thompson  v.  MatthevfSy 
2  Edw.  Ch.  213;  Hudson  &  D.  C.  Co.  v.  N.  Y.  &  Erie  C.  Co,^9 
Paige,  323.  Before  refusing  its  aid  upon  this  ground,  however, 
it  must  appear  that  the  legal  remedy  is  complete  and  adequate 
to  afford  the  complainant  fuU  redress;  but  when  that  fact  does 
appear,  equity  at  once  relinquishes  all  control  over  the  aase, 
and  leaves  the  party  to  pursue  his  legal  remedy. 

Another  riile  having  an  important  bearing  upon  thJs  case 
is,  that  an  injunction  is  only  issued  to  prevent  appt^efnded 
injury  or  mischief,  and  affords  no  redress  for  wrongs  already 
committed:  Practice  Act,  sec.  112.  "Injunction,"  says  the 
learned  author  already  quoted,  "  is  said  to  be  wholly  a  pre- 
ventive remedy.  If  the  injury  be  already  done,  the  writ  can 
have  no  operation,  for  it  cannot  be  applied  correctively  so  as 
to  remove  it.  It  is  not  used  for  the  purpose  of  punishment, 
or  to  Compel  persons  to  do  right,  but  simply  to  prevent  them 
from  doing  wrong":  Hilliard  on  Injunctions,  sec.  5;  see  also 
Watson  V.  Hunter,  5  Johns.  Ch.  169  [9  Am.  Dec.  295].  A 
remedy  for  an  injury  already  committed  will  sometimes  be 
given  as  incident  to  the  injunction,  as  in  Garth  v.  Coiton,  1 
Ves.  528.  A  dfecree  for  an  account  of  the  waste  already  com- 
mitted was  granted  as  an  incident  to  the  injunction  to  stay 
future  waste.  But  it  is  only  in  cases  where  a  sufficient  show- 
ing for  an  injunction  is  made  out,  and  an  injury  has  already 
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resulted  from  the  act  enjoined,  that  ench  a  remedy  will  be 

afforded. 

It  rnnst  also  be  made  to  appear  that  there  is  at  least  a  rea- 
«onabIe  probability  that  a  real  injury  will  occur  if  the  injuno- 
tion  be  not  granted.  This  extraordinary  writ  should  not  be 
issued  upon  the  bare  possibility  of  an  injury,  or  upon  any 
unsubstantial  or  unreasonable  apprehension  of  it.  The  injury, 
too,  must  be  real,  and  not  merely  theoretical.  If  the  proposi- 
tions or  rules  thus  stated  be  correct,  it  is  clear  that  the  plain- 
tiff's bill  is  utterly  insufiScient  to  entitle  him  to  the  relief 
prayed  for.  The  several  specific  causes  of  complaint  which 
it  contains  will  be  noticed  in  the  order  in  which  they  are  pre- 
sented in  the  bill.  After  stating  that  he  is  a  stockholder  in 
the  Magnolia  Gold  and  Silver  Mining  Company,  the  plaintiff 
alleges  that  ^^  the  defendant  is  now,  and  for  a  long  period  of 
time  has  been,  the  acting  superintendent  of  such  Magnolia 
<jto\d  and  Silver  Mining  Company,  and  is  now,  and  has  been 
for  a  long  time,  acting  as  trustee,  secretary,  and  treasurer  of 
«aid  company;  that  by  law  the  said  Magnolia  Gold  and  Silver 
Mining  Company  is  entitled  to  three  trustees,  and  it  is  pro- 
vided by  law  that  the  business  of  said  corporation  should  be 
managed  and  conducted,  and  the  mine  of  said  corporation 
worked  under  the  supervision  and  control  of  said  board  of 
trustees;  that  the  office  of  one  of  said  trustees  has  been  de- 
<;lared  vacant,  and  that  one  J.  W.  Brown  is  a  trustee  and 
president  of  said  corporation,  and  that  there  are  no  trustees  of 
said  corporation  but  said  Brown  and  the  defendant  herein." 
And  thus,  plaintiff  alleges,  the  defendant  "  has  attempted  to 
remove  his  co-trustee  and  the  president  of  the  said  company, 
and  has  published  notices  in  the  public  press  to  that  effect, 
and  has  seized  the  books  and  all  the  property  of  the  said  com- 
pany, and  retains  possession  of  them,  and  refuses  to  give  them 
up  to  the  said  president  and  trustee  aforesaid,  and  prevents 
him  from  participating  in  the  control  or  management  thereof, 
^nd  has  ousted  and  ejected  him  from  his  said  offices  as  presi- 
dent and  trustee,  and  refuses  to  permit  him  to  discharge  any 
•of  the  duties  of  the  said  offices." 

This  allegation  begins  by  charging  that  the  defendant  had 
attempted  to  remove  Brown  from  his  office.  He  seems,  hoW"> 
ever,  to  have  been  rapid  in  his  maneuvers,  for  we  find  at  its 
<;lose  that  Brown  is  removed,  and  no  longer  occupies  his  posi- 
tion. To  be  removed  from  his  office  was  perhaps  an  injury 
of  which  Brown  might  justly  complain,  and -the  law,  upon  a 
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proper  showing  by  himself,  would  doubtless  restore  him;  but 
that  it  is  a  ground  for  an  injunction  is  by  no  means  so  clear. 
It  is  not  claimed  that  the  defendant  is  himself  acting  a» 
president.  His  moderate  ambition  contents  itself  with  four 
positions  in  the  corporation,  and  exhibits  no  desire  to  fill  the^ 
fifth.  But  if  it  were  shown  that  he  was  discharging  the  duties 
of  president  of  the  corporation,  that  of  itself  would  not  author- 
ize the  issuance  of  an  injunction  upon  the  application  of  a 
stockholder.  It  would  be  necessary  to  show  that  he  wa» 
doing  or  threatening  to  do  some  act,  which,  if  done,  would 
result  in  great  or  irreparable  injury  to  the  corporation. 

As  we  have  already  stated,  the  writ  of  injunction  is  a  pre- 
ventive remedy,  and  only  issued  to  restrain  the  commission 
of  some  real  injury.  Brown  could  not  be  restored  to  his  office 
by  a  proceeding  of  this  kind;  a  mandamus  or  quo  warranto 
would  be  the  proper  proceeding  for  that  purpose.  We  could 
not,  in  this  suit,  restore  to  him  the  books  and  papers  which 
may  have  been  taken  from  him,  nor  anything  else  belonging 
to  his  office.  Whether  he  is  entitled  to  anything  belonging  to 
the  office,  or  has  a  right  to  do  anything  connected  with  it  can 
only  be  determined  by  trying  his  right  to  the  office  itself, 
which  cannot  be  done  upon  an  application  for  an  injunction. 
But  the  prayer  of  the  bill  is:  ^^  That  the  said  defendant,  his 
agents,  servants,  and  employees  be  enjoined  and  restrained 
from  interfering  with  the  books  and  other  property  of  the  said 
Magnolia  Gold  and  Silver  Mining  Company,  and  from  exer- 
cising any  of  the  functions  of  treasurer,  trustee,  superintend- 
ent, or  secretary,  except  to  hold  possession  of  said  books  and 
papers  of  said  company,  subject  to  the  order  of  the  court." 
In  other  words,  the  court  is  asked  to  stop  all  the  operations  of 
the  corporation,  to  virtually  remove  the  defendant  from  four 
offices,  and  to  prohibit  the  keeping  of  any  books  for  the  con- 
cern, because  the  defendant  refuses  to  allow  Brown  to  act  as 
president  and  trustee.  To  grant  the  prayer  of  this  bill  would 
look  very  much  like  punishing  the  stockholders  by  the  closing 
up  of  their  mine  for  the  misconduct  of  one  of  the  officers;  a 
misconduct,  too,  which  does  not  appear  to  be  in  any  wise 
prejudicial  to  the  company. 

Whether  Brown,  as  president  or  trustee,  would  be  entitled 
to  the  possession  or  control  of  any  of  the  books  which  the  de- 
fendant is  charged  with  having  seized,  does  not  appear.  The 
presidents  of  such  institutions  are  usually  things  of  ornament 
rather  than  utiUty,  and  there  is  nothing  in  the  bill  in  this  case 
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to  satisfy  us  that  that  officer  in  the  Magnolia  company  is  an 
exception  to  the  general  rule.  The  plaintiff's  bill  does  not 
show  that  the  defendant  was  not  alone  entitled  to  the  control 
of  the  books  taken  by  him,  nor  that  the  keeping  of  them  by 
him  will  result  in  any  serious  injury  to  the  company,  whilst 
it  is  self-evident  that  to  prohibit  the  working  of  the  mine  and 
the  keeping  of  the  books  would  be  likely  to  occasion  such  in- 
jury. An  injunction  may  probably  be  issued  on  the  applica- 
tion of  a  stockholder  to  restrain  the  doing  of  some  act  by  the 
officers,  which,  if  done,  would  result  in  injury  to  the  com- 
pany;  but  if  the  act  be  done,  an  injunction  can  afford  no 
remedy.  If  an  officer  is  wrongfully  removed  from  his  office, 
it  cannot  restore  him  to  it;  if  the  books  are  already  taken,, 
this  writ  cannot  compel  their  return,  nor  restrain  interference 
with  them,  unless  such  interference  is  likely  to  result  in  real 
injury  to  the  corporation,  which  in  this  case  is  not  shown. 
We  conclude,  therefore,  that  there  is  nothing  in  this  first 
charge  against  the  defendant  warranting  the  issuance  of  the- 
writ. 

The  substance  of  the  next  allegation  is,  that  the  defendant^ 
without  the  consent  of  the  board  of  trustees,  removed  the 
office  of  the  dbmpany  from  the  place  established  for  it  to 
some  other  part  of  the  city  of  Austin,  and  from  place  to  place^ 
thereby  concealing  the  same  from  the  said  president  and  stock- 
holders of  the  said  company.  Well,  what  remedy  an  injunc- 
tion can  afford  for  the  itinerant  proclivities  of  the  office  of  the 
Magnolia  company  is  difficult  to  discover.  For  aught  that 
appears  in  this  case,  the  defendant  had  a  right  to  move  the 
office  as  often  as  he  chose,  or  to  whatever  locality  might  suit 
his  fancy.  Such  being  the  case,  he  might  have  carried  it  in 
his  breeches-pocket,  or  his  hat,  and  we  know  of  no  way  in 
which  the  writ  of  injunction  would  aid  the  plaintiff  in  discov- 
ering it.  If,  without  the  authority  or  the  right  to  do  so,  the 
defendant  was  about  to  remove  the  company's  office,  and  it 
was  shown  that  such  removal  would  occasion  damage  to  the 
stockholders,  an  injunction  might  be  granted.  But  no  such 
representation  is  made.  The  office,  it  seems,  has  already  been 
moved,  and  a  future  removal  does  not  seem  to  be  apprehended; 
but  if  it  were,  the  removal  of  an  office,  the  location  of  which  is 
not  known  to  the  plaintiff,  cannot  result  in  very  serious  injury 
to  him,  and  may  possibly  enable  him  to  discover  it,  whilst  at 
present  it  appears  to  elude  all  search.  However,  the  object  of 
this  proceeding  is  not  to  restrain  the  peregrinations  of  the 
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Company's  chief  office,  but  to  enjoin  the  defendant  from  inter- 
fering with  the  books  and  other  property  belonging  to  the 
corporation;  hence  this  allegation  in  no  wise  teiids  to  further 
or  aid  the  object  of  the  bill.  It  is  then  alleged  thdt  ^'the 
defendant  having  so  busted  the  president  and  trustee  of  said 
<:ompany,  and  having  entire  possession  of  the  books  and  other 
property  of  said  Magnolia  company,  wrongfully  lEind  unlaw- 
fully, and  without  authority^  has  canceled  stock  of  said  com^ 
pany  belonging  to  J.  W.  Brown,  a  stockholder  in  said  company, 
«nd  has  transferred  stock  of  said  company  belonging  t^  said 
Brown  to  himself,  without  the  knowledge  of  the  said  Brown/' 
If  in  fact  the  defendant  has,  as  charged  in  this  count,  tin- 
lawfully  issued  stock  to  himself,  the  company  has  a  complete 
remedy  at  law  against  him;  and  with  a  proper  showing  an  in- 
junction would  issue  to  restrain  him  from  transferring  such 
stock  to  any  third  person;  but  that  is  not  the  remedy  sought 
by  the  plaintiff.  Nor  does  this  allegation  make  a  sufficient 
«howing  to  entitle  him  to  that  remedy,  even  if  he  had  asked 
it.  To  be  sufficient  for  that  purpose,  a  full  statement  of  the 
facts  constituting  the  illegality  of  the  stock  issued  would  be 
necessary,  and  he  might  be  enjoined  from  issuing  any  more 
4Btock  if  it  were  satisfactorily  shown  that  he  was  in  fact  unlaws 
fully  doing  so;  but  the  simple  charge  that  he  is  unlawfully 
And  wrongfully  issuing  stock  to  himself  is  not  sufficient.  That 
4xn  act  is  wrongful  or  unlawful  is  usually  d  conclusion  of  liaw. 
The  facts  logically  showing  that  act,  or  acts,  to  be  so  unlaw- 
ful should  be  stated.  It  should  be  shown  whose  duty  it  Is  to 
issue  stock,  and  under  what  circumstances  it  is  auUioriced  to 
be  issued.  There  are  no  facts  stated  here  to  justify  the  con- 
clusion that  the  defendant  had  not  the  right  to  issue  the  stock 
to  himself.  However,  as  the  remedy  sought  is  not  an  injunc- 
tion to  restrain  the  transfer  of  the  stock  so  illegally  issued, 
nor  to  restrain  a  further  issuance,  any  further  discussion  of 
that  portion  of  the  allegation  may  be  dispensed  with.  The 
cancellation  of  the  stock  belonging  to  Brown,  and  the  transfer 
of  it  by  the  defendant  to  himself,  are  acts  for  which  Brown 
had  his  legal  remedy  if  he  chooses  to  pursue  it,  but  it  gives 
the  plaintiff  no  cause  of  action.  If  Brown  himself  does  not 
wish  to  complain,  the  plaintiff,  who  is  simply  a  stockholder  in 
the  company,  has  no  right  to  complain  for  him.  Brown  him- 
self could  not  obtain  an  injunction  upon  such  a  showing.  He 
might  recover  his  stock,  or  damages  for  its  conversion,  in  a 
proper  proceeding,  but  he  could  neither  obtain  the  return  of 
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isiook^  Ddr  ita  vsiuo  in  damages^  through  the  toedljom  of  an 
i];!Jtin6tion.  To  eiqpixi  the  defendant  Horn  interfering  wijth  the 
hookB  of  the  company  would  not  restore  Brown'a  etock,  nor 
does  it  appear  that  there  is  any  tnore  stock  that  the  defendant 
can  cancel;  an  injunction,  therefore,  would  seem  to  be  useless. 

The  next  charge  against  the  defendant  is,  that  be  deposited 
money  which  be  had  in  his  posMssioav  belonging  to  the  com- 
pany, with  a  mercantile  house  in  the  city  of  Austin,  and  while 
ench  money  was  so  on  deposit,  refused  to  pay  certain  creditors 
of  the  company  their  jtist  claims  against  it.  The  plaintifiTs 
biU  giyes  no  reason  why  the  defendant  should  not  have  de^ 
posited  the  money  as  he  did.  In  the  absence  of  special  circum- 
€tances^  we  presume  it  was  his  duty  to  deposit  it  where  i| 
would  be  most  secure^.  That  he  has  not  done  so  does  not  ap« 
pear  from  the  bill.  The  defendant  may  have  considered  Cook 
Brothers,  with  whom  he  made  the  deposit,  as  safe  as  any  oi 
the  banking  institutions  of  the  city,  and  we  know  of  nothing 
making  it  his  duty  to  deposit  it  with  one  more  than  the  other, 
—  with  a  banking  more  than  with  a  mercantile  house.  Oi 
course,  it  is  safer  for  the  officer  to  follow  the  usual  custom; 
but  if  he  does  not)  it  cannot  be  considered  a  breach  of  duty, 
unless  it  be  made  to  appear  that  the  course  pursued  by  him  is 
not  as  safe  as  that  usually  Imrsued.  But  he  refused  to  pay 
the  creditors  of  the  company  whilst  his  money  was  so  de« 
posited,  and  by  reason  of  that  fact  it  is  alleged  that  the  corpo^ 
ration,  and  the  plaintiff  especially^  were  greatly  damaged.  In 
what  particular  manner  this  great  damage  was  occasioned  is 
not  shown;  whether  it  was  a  real  pecuniary  izijury  to  the  com- 
pany, or  only  a  damage  to  its  credit^is  not  yet  made  apparent. 
What  if  it  were  both  ?  It  does  not  follow  that  the  defendant  is 
blamable,  for  the  plaintiff's  bill  does  not  inform  us  that  it  was 
the  defendant's  duty  or  indeed  that  he  had  any  authority 
whatever  to  pay  the  claims  spoken  of.  If  it  were  specifically 
alleged  that  it  was  made  the  duty  of  defendant  to  pay  all  just 
claims  against  the  company,  the  bill  would  then,  perhaps, 
tend  to  show  a  dereliction  of  duty  on  his  part;  but  as  it  now 
stands,  it  does  not  show  even  the  slightest  deviation  from  his 
duty  in  this  respectw 

The  next  charge  against  tb^  defendant  ist  that  he  is  apply* 
ing  for  a  patent  under  the  laws  of  the  United  Stated  for  the 
Magnolia  mine,  and  is  thereby  involving  the  company  in  pro- 
ceedings which  will,  if  persisted  in,  result  in  a  great  damage 
io  the  stockholders.     If  the  application  fer  the  patent  is  oa 
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behalf  of  and  for  the  benefit  of  the  company^  the  defendant 
would  seem  to  be  simply  discharging  his  plain  duty.  An  ap- 
plication for  a  patent  in  the  regular  way,  and  in  accordance 
with  law,  appears  to  be  an  advantage  rather  than  a  detriment 
to  the  company.  There  may  be  some  circumstances  con- 
nected with  the  matter  which  would  place  a  different  phase 
upon  it;  but  nothing  of  the  kind  appears  in  the  bill.  We  find 
the  simple  allegation,  the  substance  of  which  is  stated  above. 
If  the  application  for  a  patent  was  likely  to  be  prejudicial  to 
the  company,  the  facts  showing  such  to  be  the  case  should 
have  been  folly  stated,  so  that  the  court  might  itself  judge 
whether  it  would  be  injurious  or  not.  The  allegation  in  its 
present  form  is  nothing  more  than  an  expression  of  opinion 
by  the  plaintiff  that  the  application  for  a  patent  would  be 
injurious  to  the  company.  That  is  not  sufficient;  the  facts 
logically  showing  that  such  would  be  the  effect  should  have 
been  stated. 

It  is  next  alleged  that  defendant  is  "  working  the  said  mine 
for  the  said  company  without  any  control  from  the  board  of 
trustees  empowered  to  supervise  the  working  of  the  same, 
and  contrary  to  the  order  of  the  said  president."  It  is  not 
alleged  that  the  mine  is  being  worked  in  a  manner  injurious 
to  the  stockholders.  Nor  indeed  is  there  anything  in  the  bill 
to  justify  the  conclusion  that  the  mine  is  not  being  worked  in 
the  best  manner  possible,  and  to  the  entire  satisfaction  of  all 
the  stockholders  except  the  plaintiff.  The  president  probably 
has  no  more  authority  or  power  with  respect  to  working  the 
mine  than  the  defendant  has.  That  the  defendant  refuses  to 
submit  to  the  control  of  the  board  would  not  therefore  seem 
to  be  a  very  strong  ground  for  the  interposition  of  equity.  If 
the  defendant  is  managing  the  mine  judiciously,  and  in  fur- 
therance of  the  best  interests  of  the  Btockbolders,  it  would  be 
unjust  to  stop  all  operations,  simply  upon  the  application  of 
one  dissatisfied  stockholder;  and  upon  such  a  showing  as  is 
made  here,  it  cannot  be  done. 

The  bill  concludes  with  the  allegation  that  the  defendant  is 
continuing,  and  threatening  to  continue,  the  unlawful  and 
wrongful  acts  complained  of,  to  the  great  damage  of  the  stock- 
holders, and  especially  to  the  plaintiff.  But  as  we  have  en- 
deavored to  show,  none  of  the  aqts  complained  of  authorizes 
the  issuance  of  an  injunction;  most  of  them  not  even  showing 
the  slightest  cause  of  complaint.  To  allege  that  the  defendant 
is  continuing  them  cannot  therefore  aid  the  plaintiff's  case, 
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and  the  bill  taken  as  an  entirety  can  satisfy  no  one  that  any 
great  injury  or  damage  to  the  company  is  likely  to  result  from 
the  possession  and  control  of  the  books,  and  the  management 
of  its  property  by  the  defendant. 

Although  it  is  quite  apparent  from  the  record  that  the  New 
York  and  Austin  Silver  Mining  Company  should  have  been 
made  a  party  to  this  action,  still  as  that  question  was  not 
raised  by  counsel,  and  as  our  present  conclusion  is  against  the 
plaintiff,  it  was  thought  best  to  pass  upon  the  merits  of  the  bill 
itself. 

The  judgment  of  the  court  below  is  affirmed* 

Johnson,  J.,  concurring.  The  affirmance  of  the  order  of  the 
lower  court  meets  my  approval  on  this  distinct  ground:  that 
the  plaintiff  shows  no  right  in  himself  to  maintain  the  action. 
Suit  was  brought  by  Sherman  as  plaintiff  in  his  individual 
name,  whereas  he  shows  by  the  complaint  that  the  seventy- 
nine  and  a  half  shares  of  Magnolia  company  stock  were  held 
by  him  exclusively  in  the  character  of  a  trustee  for  the  Austin 
Silver  Mining  Company,  a  foreign  corporation. 

It  is  not  even  shown  by  the  pleading  that  the  plaintiff  is  a 
stockholder,  or  has  an  interest  in  either  of  the  corporations; 
nor  are  there  any  special  circumstances  appearing  to  authorize 
him  to  wage  a  contest  with  defendant  concerning  any  of  the 
alleged  grievances.  To  all  intents  and  purposes  the  plaintiff, 
by  his  own  showing,  is  so  far  an  outsider  that  he  could  not 
properly  bring  the  action  in  his  individual  name.  This  point, 
it  is  true,  was  not  taken  by  respondent  on  the  argument,  nor 
does  the  record  disclose  the  particular  grounds,  as  it  need  not, 
on  which  the  court  below  refused  the  injunction.  But  if  the 
decision  of  the  district  court  be  right,  although  the  reason  be 
wrong,  surely  this  court  should  not  disturb  it.  Much  less 
therefore  the  propriety  of  doing  so,  because  the  respondent's 
counsel  overlook  a  material  point  in  the  case,  and  perhaps  the 
tnost  tenable  ground  upon  which  the  decision  can  be  sustained. 
The  duty  of  this  court,  as  I  understand  it,  is  to  decide  upon 
the  entire  record  of  the  case  as  presented,  and  not  in  conform- 
ity with  the  peculiar  views  and  arguments  of  counsel.  The 
ruling  of  the  district  co.urt  in  refusing  the  injunction  is  clearly 
defensible  on  the  ground  stated,  whereas  upon  the  points  dis- 
cussed,— some  of  them  at  least,  in  my  view, — it  may  be  more 
questionable.  Yet  as  this  appeal  is  merely  from  an  interlocu- 
tory order,  pending  the  trial  of  the  cause  on  its  merits,  I  shall 
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Qot  aaticipata  (he  district  court  ia  paaaing  upon  any  of  theses 
questions  now. 

Equttt  will  hot  Gbamt  Bxuxr  wliere  remedy  at  law  is  adequate:  Le»^ 
higUm  Lite  Ins.  Co,  v.  Page^  66  Am.  Dea  165^  and  note  183;  (/I^ml  y.  Fd^ 
g(n»aet€.  Bridge  Co.,  19  Id.  &B;  Ootf  r.  JfttH^  92  Id.  190;  Coaby  ▼.  C&«ti4 
6  Kev.  224^  4Utiiig  the  pnnoipAl  caae. 

Iirjimcnoii  will  vca  Iik  i^Amsr  Injitbt  alabapt  Pomi  Pemmieoim 
tie.  R.  R.  Co.  ▼.  £|)raa»  91  Am.  I>eo.  747. 

iNjmrcnox  will  ozfLr  Issit^  to  Resteain  great  or  irreparable  miacKief 
or  threatened  injury:  Bme  ▼.  Stepftens,  89  Ain.  Dec.  217,  and  note  220;  not» 
to  Peimusoia  etc  JR.  R.  Co,  v.  i^pratt,  91  Id.  757. 

Full  Dibclosvab  of  All  Facts  must  be  made  in  an  implication  for  a» 
injunction:  Reddall  y.  Bryan,  74  Am.  Dea  650^  and  note  5&6;  RatdoM  r, 
Charlag,  6\  Id.  614^ 

OmcBK  ov  CoBFOBAnoR  xar  vm  Bkjnmbsd  from  nieapp^jiiv  or  mk* 
appropriatiag  eorpomte  fnnda  or  property:  Note  to  Stan  ▼.  ffdcUmt  6^ 
Am.  Deo.  660. 


Table  Mountain  Gold  and  Silvbk  Mining  Co^ 
V.  Waller's  Defeat  '  Silver  Mining  Co. 
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Appeal  mat  bs  Taken  fbok  Obdeb  denying  diange  of  tenne,  tmder  th» 
Nevada  Btabite. 

Ami>AV7r  bob  Chanos  ov  TBHtn  stating  nuordy  the  belief  of  affiant  that 
the  judge  is  dieqoalified  to  try  the  oao^e  on  the  ground  of  interesty  but 
without  stating  any  of  the  facts  upon  which  such  belief  is  founded,  or 
any  person  from  whom  he  may  have  learned  any  facts  as  to  the  matter^ 
is  too  vague  and  uncertain.    Jbhnsou,  J.',  ooneutri&g. 

FBEBOMPTiOif  ia»  THAT  WHEN  Oebtaxn  &rAtB  Off  Factti  IS  pioven.to  evist^ 
they  eooitintte  natal  that  presampt^n  is  relmtted,  by  proof  or  som»> 
.  connter-presui^ption  arising  from  lapse  of  time  or  other  circumstance. 

In  All  Motioivs  Arisino  dxtkuxq  Proobess  or  T&tAi^  the  eourt  may  act 
on  personal  khowledge  in  regard  td  things  ^vhich  in  their  nature  are  bet- 
tet"  known  by  it  than  liey  oonld  be  by  otheta.. 

Wnstf  Ap?uoATio(tf  voiB" CsAtvoB  (w  VbkuI^  ,is  'mada,«^  tbe^grQi^nd  that 
the  ju4ge  is  interested,  sfid  the  only  proof  is^,  that  he  was  interested 
in  the  property  in  dispute  a  year  before  suit  was  brought^  and  the  mo- 
tion is  overruled,  the  rtilihg  wiU  be  sastuned  on  appeal,  nnder  the  pre- 
sumption that  the  judge  aoted  on  his  own  knowiedge  that  at.  tiie  tiua 
eait  was  instituted  he  had  «o  intersaL 

When  Appbal  is  Taken  vbox  Obpeb  DENTcra  Change  ov  Venub»  api^ 
peUant  must  show  reasonable  ground  for  appeal,  or  damages  wiU  be  ii 
posed  for  the  delay  caused  respondent. 

The  opinion  contains  the  facts. 
Wood  and  Millyer,  for  the  appellant 
JBiUyerafid  WhUman^  for  the  respondent. 
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By  Cpurt,  Beatty,  C.  J.  This  is  an  appeal  from  an  order 
overruling  a  motion  for  a  change  of  venue.  The  application 
was^  made  by  the  defendant,  upon  the  ground  that  the  judgo* 
of  the  fourth  judicial  district,  before  whom  the  case  was  pend- 
ing, was  interested  in  the  result  of  the  suit.  Two  affidavits 
were  filed  in  support  of  the  motion.  The  first  merely  asserts 
that  the  affiant  is  informed  and  believes  that  the  judge  *'  i» 
disqualified  from  bearing  or  trying  this  cause,  for  the  reasoi> 
that  the  said  judge  is  and  for  a  long  time  has  been  the  owner 
of  an  undivided  interest  of  twenty-five  feet  in  the  mining 
ground  and  claim  claimed  by  defendant,"  etc. 

The  second  affidavit  merely  shows  that  affiant,  in  1867,  had! 
a  conversation  with  the  judge,  in  which  he  (the  judge)  said 
he  had  an  interest  in  this  mining  claim.  This  was  all  the* 
testimony  ofiered,  and  on  this  showing  the  court  refused  to 
grant  the  change  of  venue.  The  defendant  excepted,  and  ap- 
pealed from  the  order  denying  the  motion.  Under  our  statute- 
such  an  appeal  is  authorized,  and  the  question  is,  Should  the^ 
court  have  granted  the  order  for  a  change  of  venue  upon  this 
showing?  The  first  affidavit  amounts  to  nothing;  'it  states- 
merely  the  belief  of  the  affiant,  without  stating  any  of  th& 
facts  on  which  that  belief  is  founded,  or  any  person  from 
whom  he  may  have  learned  any  facts  regarding  the  matter. 
This  is  too  loose  and  uncertain.  It  is  even  doubtful  whether 
the.  second  affidavit  is  any  better.  The  witness  merely  detailai^- 
a  conversation  of  the  judge.  Is  such  conversation  sufficient 
evidence  of  the  truth  of  what  is  said?  Is  the  meiie  declara<*- 
tion  of  the  judge  that  he  was  an  owner  in  the  mining  grounds 
of  the  defendant  sufficient  to  establish  the  fact  that  he  was 
such  owner?  Without  determining  this  question,  let  us  for 
the  argument  assume  that  it  was  proved  that  in  1837  the  judge^ 
owned  ap  intereeit  in  the  defendant's  mine^  If  lie  did  oWn  ar> 
interest  at  that  time,  but  sold  out  or  abandoned  his  claim  be- 
fore the  commencement  of  this  suit,  it  would  not  disqualify 
him. 

When  a  certain  state  of  facts  is  proven  to  have  estisted,  the- 
legal  presumption  is,  that  the  same  state  of  things  continues  to 
exist  until  that  presumption  is  rebutted  by  proof  or  some  coun« 
ter-presumption  arising  from  lapse  of  time  or  some  other  cir-* 
cumstance.  If  it  was  proved  that  the  judge  was  interested  ii^ 
defendant's  claim  in  1867,  the  legal  presumption  would  aris» 
that  he  continued  interested  therein  in  the  year  1868.  Tho 
question  then  arises  whether  the  judge  before  whom  the  appli^ 
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nation  was  made  for  a  change  of  venue  might  act  on  his  own 
knowledge  as  to  whether  he  was  interested  in  1868,  when  this 
fiuit  was  brought.     In  the  case  of  Witter  v.  Taylor^  7  Ind.  110, 
an  application  was  made  for  a  change  of  venue  on  the  ground 
that  the  presiding  judge  beibre  whom  the  case  was  tried  had 
been  retained  by  Taylor  (plaintiff  in  the  court  below)  in  con- 
Junction  with  one  George  to  prosecute  the  claim  against  the  de- 
fendants.    Counter-aflBdavits  were  made  by  Taylor's  agent, 
and  by  George,  his. attorney.    The  motion  was  overruled,  and 
on  this  ground  the  case  was  reversed.     The  supreme  court  of 
Indiana  held   that  the  change  of  venue  should  have  been 
granted  on  the  aiBdavit  of  plaintiff;  that  the  statute  of  that 
€tate  and  the  usages  of  her  courts  did  not  recognize  the  prac- 
tice of  introducing  counter-afiB davits  in  such  cases;  that  the 
motion  should  have  been  determined  upon  the  defendant's  aflS- 
•davit  alone.     The  court,  in  answer  to  the  argument  of  counsel 
for  respondent,  further  say:  ^'  Something  is  said  about  the  per- 
gonal knowledge  of  the  court.     But  the  position  is  wholly  un- 
-sound.    Even  though  the  judge  in  this  instance  knew  every 
word  of  the  affidavit  to  be  false,  that  is  nothing  to  the  purpose. 
Ho  is  not  to  establish  a  vicious  principle,  even  to  accomplish 
a  desirable  end.     His  personal  knowledge  is  like  that  of  a  juror 
who  has  not  been  sworn  to  testify  to  his  fellow-jurors.    The 
Judge  is  not  at  liberty  to  predicate  any  judicial  action  upon  it. 
The  right  of  parties  do  not  depend  upon  his  private  knowledge. 
They  are  to  be  determined  solely  by  what  is  judicially  adduced 
in  due  course  of  law.    This  office,  in  applications  for  change 
of  venue,  the  affidavit  alone  can  perform." 

If  the  court  could  not  act  on  counter-affidavits,  of  course  it 
oould  not  on  the  personal  knowledge  of  the  judge.  But  in  a 
oase  where  it  would  be  proper  to  introduce  counter-affidavits, 
we  think  a  different  rule  should  prevail.  It  might  not  be 
proper  for  a  judge  to  act  on  his  own  personal  knowledge  of 
facts  in  one  class  of  cases,  and  yet  perfectly  proper  in  other 
oases.  For  instance,  if  a  judge  were  trying  an  action  at  law 
without  the  intervention  of  a  jury,  and  evidence  were  introduced 
as  to  the  value  of  a  piece  of  property,  it  would  be  wrong  in  the 
Judge  to  disregard  the  testimony  of  all  the  witnesses  in  the 
case,  and  take  his  own  private  judgment,  founded  upon  what 
he  said  out  of  the  court-house,  as  the  criterion  of  damages. 
Nor  would  it  be  right  for  the  judge  to  act  upon  his  own  knowl- 
•edge  of  facts,  except  in  those  cases  where  the  facts  were  in 
the  nature  of  things  peculiarly  within  his  own  knowledge,  and 
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-could  not  be  as  well  known  to  others  as  himself.  In  the  latter 
-class  of  cases,  the  knowledge  of  the  judge  would  be  more  cer- 
tain and  satisfeictory  than  any  eyidence.  In  other  cases  the 
sworn  testimony  of  witnesses  wonld  be  more  satisfeictory.  We 
•conclude,  then,  that  in  all  motions  before  a  judge  during  the 
progress  of  a  trial  he  may  act  on  his  own  knowledge  in  regard 
to  things  which  in  their  nature  are  better  known  to  himself 
than  they  could  be  to  others.  In  such  cases  he  acts  much  as 
a  court  does  in  taking  judicial  notice  of  matters  of  general 
history,  science,  etc.  The  court  notices  these  things  without 
proof,  because  proof  cannot  make  them  more  certain.  In  re- 
gard to  other  facts,  the  court  must  act  on  legal  evidence. 

As  a  general  thing,  a  judge  must  know  better  than  any 
third  party  whether  he  is  or  not  interested  in  the  result  of  a 
ijuit  before  him.  Where  an  application  is  made  for  a  change 
•of  vcuue  on  the  ground  that  the  judge  is  interested,  and  the 
only  proof  is,  that  he  was  interested  in  the  mining  claim  in 
<:ontrovcrsy  a  year  before  the  suit  was  brought,  and  the  motion 
is  overruled,  we  will,  in  support  of  the  judgment  in  the  court 
below,  presume  that  the  judge  acted  on  bis  own  knowledge 
that  at  the  time  the  suit  was  iostituted  he  had  no  interest. 
In  holding  that  a  judge  may  act  on  his  own  knowledge  in 
such  a  case,  we  think  we  are  fully  sustained  by  the  opinion  of 
the  court  in  the  case  of  Hungerford  v.  Cvshing,  2  Wis.  397. 

The  defendant  in  this  case  applies  for  the  change  of  venue, 
and  it  is  alleged  that  the  judge  had  an  interest  in  common 
with  defendant.  If  he  was  so  interested,  no  doubt  the  defend- 
ant would  have  the  strict  legal  right  to  a  change.  But  the 
circumstances  of  this  application  tend  to  show  a  desire  to  pro- 
<;rastinate  the  time  of  trial  rather  than  a  fear  of  any  un- 
fdmess  on  the  part  of  the  judge  before  whom  the  case  was 
pending.  In  this  case  it  is  but  justice  to  the  court  below  to 
say  that  he  made  a  statement,  and  had  it  entered  on  the 
minutes  of  the  court,  showing  that  he  had  no  interest  in  the 
defendant's  mine,  and  no  interest  in  the  controversy  in  any 
way. 

We  are  asked  by  the  respondent  to  impose  damages  for  a 
frivolous  appeal.  Possibly  the  circumstances  of  this  case 
would  justify  such  a  course,  and  if  we  fail  to  give  damages 
now,  we  wish  it  distinctly  understood  that  hereafter,  when  ap« 
peals  are  taken  from  an  order  denying  a  change  of  venue,  we 
will  require  the  appellant  to  show  a  reasonable  ground  for  hit 
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appeal,  or  impose  damages  for  the  delay  caoaed  the  respond-^ 
«nt  in  the  trial  of  the  case. 

Order  of  the  court  below  affirmed. 

Johnson,  J.,  concurring.    I  concur  in  the  judgment,  but  oi» 
the  distinct  ground  that  the  affidavits  are  wholly  insufficient 
for  the  purposes  of  the  motion.    The  fact  to  be  made  to  appear 
on  the  hearing  was,  that  the  presiding  judge  was  interested  in 
the  case.    The  views  taken  by  my  associates  in  respect  to  the^ 
first  affidavit  meet  my  full  approval,  and  as  to  the  other  one,, 
we  only  differ  in  this:  that  while  they  doubt  its  sufficiency,  I 
have  no  hesitation  in  holding,  without  qualification,  that  it  is 
not  sufficient.    In  my  judgment,  the  second  affidavit  should 
not  be  extended  beyond  what  it  really  states,  to  wit,  that  Judge 
Haydon  had,  some  time  before,  stated  to  affiant  that  ho  was 
the  owner  of  twenty-five  feet  of  mining  ground  in  the  claims  of 
defendant.    It  at  most  but  establishes  the  fact  that  the  judge 
made  the  statement,  and  were  the  controversy  one  to  which  he 
was  a  party,  the  evidence  would  be  admissible  as  tending  to 
show  the  fact  that  he  was  an  owner  at  the  time  stated.    But 
not  so  when  the  controversy  is  between  others.    Such  an  in- 
direct mode  of  establishing  the  material  fact,  that  he  was  an 
owner  in  the  mining  claim,  cannot  be  done  in  this  way,  undeV 
existing  circumstances.     It  comes  within  the  class  of  hearsay 
evidence,  "which  is  uniformly  held  incompetent  to  establish  a 
specific  fact  which,  in  its  nature,  is  susceptible  of  being  proved 
by  witnesses,  who  can  speak  from  their  own  knowledge,"  or 
any  documentary  evidence  which  the  machinery  of  the  law 
affords  ample  means  wherewith  it  may  be  rendered  available 
to  the  party  desiring  its  use  and  benefit. 

I  furthermore  concur  in  the  views  expressed  in  the  forego- 
ing opinion  in  respect  to  the  application  for  damages. 


Change  ov  Venue  —  Gbounds  tob — ApFLiOAiioif  lOB — What  inrsr 
State— DisQUALUiOATioN  of  Jitdoe,  eto.:  Shattuck  ▼.  Jfyen^  74  Am,  i)ae» 
236^  and  note  241-245,  treating  the  subject  at  length. 

PRESUMFTION  STANDS  UNIIL  OVEBOOICE  BT  Pboov:  Boiei  ▼.  Pfktei,  61  Am. 
Dec.  73,  and  note  74. 

Judob  has  Personal  Knowleiwb  of  his  penonal  feelings  toward  a  party 
to  the  suit  better  than  any  one  else^  and  may  act  npon  such  knowledge^  and 
if  it  u  necessary  it  will  be  presumed  in  snpport  ol  the  Jndgmenti  by  the 
higher  courts  that  he  did  act  upon  such  knowledge:  AOm  ▼•  JU%,  15  K«r. 
466,  dting  the  principal 
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M^TTBB   OF   Smith   and   Others,   Claimants  op 

Town-site  Peopeety. 

[4  Nevada,  254.] 

BoF^Of'a  Dud  Coivtaikino  Necessabt  Recitals  is  good,  though  the 
officer  who  took  the  acknowledgment  does  not  certify  that  the  sherifP 
acknowledged  it  as  sheriff,  but  simply  as  an  individual  act. 

RacETALs  IN  Sheriff's  Deed  Determine  its  Character;  and  if  they  show 
that  the  officer  was  acting  in  his  official  capacity,  end  by  due  authority, 
in  making  the  deed,  it  is  valid  as  soon  as  properly  signed  and  delivered, 
thongh  it  has  not  been  acknowledged. 

Whsbx  Acknowledgment  to  Sheriff's  Deed  sufficiently  shows  that  the 
person  who  executed  the  deed  was  the  same  who  made  the  acknowledg- 
ment, the  deed  is  valid. 

Whebb  Land  ts  Sold  under  Mortgage  Foreclosure  Procebdinos,  and 
is  afterwards  sold  under  proceedings  to  foreclose  a  mechanic's  lien,  in  a 
suit  brought  after  the  first  sale,  but  without  making  the  purchaser 
thereat  a  party  to  the  second  suit»  his  title  to  the  land  is  not  affected  by 
the  deed  made  under  the  second  sale. 

Ix  AcrnoN  to  Forbclosb  Mortgage  on  land  to  which  a  prior  mechanic's 
lien  has  attached,  the  holder  of  such  lien  is  not  a  necessary  party  to  the 
foreclosure  proceeding,  in  order  to  pass  the  title  to  the  land  to  the  pur- 
ohaser  at  the  foreclosure  sale. 

Xv  Obdbb  to  Support  Sheriff's  Deed,  it  is  only  necessary  to  show  judg- 
ment or  decree,  and  order  of  sale.  When  tiiese  are  shown,  it  is  pre- 
somed  that  the  recitals  in  the  deed  are  true.  Therefore,  when  the  deed 
recites  that  the  purchaser  at  the  sale  has  assigned  to  another  party,  such 
recital  is  prima  /acie  evidence  of  the  fact,  and  sufficient  to  pass  title  to 
the  assignee. 

CoNVBTANCB  TO  Admhostrator,  a8  Suoh,  of  land  to  which  his  intestate 
was  entitled  in  his  lifetime,  is  sufficient  to  vest  the  title  in  the  adminis- 
trator, and  enable  him  to  maintain  suit  as  such,  notwithstanding  his 
trust. 

Affellatb  Court  will  not  Ski  Aside  Erroneous  Judohbnt,  exce^^t 
when  it  is  prejudicial  to  the  appellant;  nor  will  it  interfere  with  the 
judgment  for  the  purpose  of  affording  relief  to  one  who  has  not  asked  it. 

P068BSSION  OF  Trespasser  is  Good  as  against  Stbanobr  who  has  no 
claim  to  the  land  held  by  the  former. 

The  opinion  states  the  case. 

R.  M,  Clarice  and  O,  A,  Nourse,  for  Smith,  appellant 

ThofMu  E.  Haydoriy  for  Martin,  respondent. 

Ellis  and  Sawyer^  for  the  claimant,  BurweU. 

By  Court,  Beatty,  C.  J.  In  the  year  1862,  Chedic  and 
Milne  were  in  possession  of  certain  roisl  estate  in  the  town  or 
city  of  Carson.  During  the  summer  of  that  year  they  com- 
menced the  erection  of  a  building  on  their  lot.  From  one  A. 
Curry  they  obtained  stone  to  place  in  the  walls.    This  stone 
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Curry  commenced  furnishing  as  early  as  the  month  of  Jone^ 
•and  he  continued  to  furnish  stone  until  August  of  that  year. 
July  3,  1862,  they  borrowed  some  money  of  one  I.  N.  Green, 
and  on  the  same  day  executed  a  mortgage  on  this  property  to 
secure  its  payment.  On  the  twenty-eighth  day  of  October, 
1862,  suit  was  brought  to  foreclose  this  mortgage.  The  de* 
fendants  in  that  suit  were  Chedic,  Milne,  and  G.  D.  Hall. 
What  interest  Hall  had  in  the  property  does  not  appear.  On 
the  15th  of  November  a  decree  of  foreclosure  was  filed,  and  in 
due  time  an  order  of  sale  issued.  On  the  15th  of  December  a 
sale  was  made,  and  the  plaintiff  became  the  purchaser  of  the 
property,  and  after  the  expiration  of  six  months,  a  deed  was 
made  by  the  sheriff  to  Samuel  B.  Martin,  reciting  that  Green 
had  assigned  his  certificate  of  sale  to  said  Martin. 

Curry  had,  on  the  7th  of  October,  1862,  before  the  filing  of 
the  bill  of  foreclosure,  filed  his  lien  on  the  same  property  for 
stone  furnished  in  building  the  stone  house  thereon.  On  the 
5th  of  January,  1862  (some  three  weeks  after  the  foreclosure 
sale  had  taken  place),  Curry  filed  his  bill  to  foreclose  his  me- 
chanic's lien.  He  made  Chedic,  Milne,  I.  N.  Green,  T.  G.  Smith, 
and  G.  D.  Hall  parties  to  this  proceeding,  but  before  service  of 
summons  on  them  dismissed  the  case  as  to  Green  and  Smith. 
In  the  month  of  May,  1863,  before  Martin  obtained  his  sher- 
iff's deed,  a  decree  of  sale  was  rendered  under  the  mechanics* 
Hen  law.  An  order  of  sale  was  issued,  and  in  due  course  of 
time  a  sale  took  place.  T.  G.  Smith  became  the  purchaser  at 
this  sale.  On  the  fourteenth  day  of  May,  1864,  Smith  obtained 
a  sheriff's  deed  upon  the  purchase. 

At  some  time  subsequent  to  Martin's  obtaining  a  deed  for 
this  property  in  dispute,  he  entered  into  possession,  and  for 
a  considerable  period  of  time  he,  in  conjunction  with  one  J.  P. 
Burwell,  kept  possession  of  the  property.  Burwell  seems  to 
have  had,  or  claimed,  some  interest  in  connection  with  Martin. 
What  was  the  nature  of  that  interest  does  not  very  clearly 
appear,  nor  is  it  now  important  to  ascertain.  In  the  year 
1864,  J.  P.  Burwell  died,  and  Lewis  Burwell  administered  on 
his  estate.  The  administrator  set  up  some  claim  to  this  prop- 
erty, or  part  of  it,  on  behalf  of  the  decedent.  This  claim  was 
cither  admitted  to  be  just,  or  some  compromise  was  made  by 
which  Martin  deeded  a  portion  of  the  premises  in  dispute  to 
T^wis  Burwell,  as  administrator  of  J.  P.  Burwell,  deceased. 
Lewis  Burwell  then  entered  into  and  held  possession  of  a  part 
of  the  premises  in  dispute,  and  Samuel  B.  Martin  the  remain** 
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der  of  the  same,  for  a  considerable  period.  Finally,  T.  O. 
Smith  borrowed  the  key  from  Burwell's  attorney  of  that  part 
of  the  premises  which  had  been  deeded  to  him  (Burweli),  and 
thus  obtained  access  to  the  building,  the  possession  of  which 
he  retained  up  to  the  commencement  of  this  proceeding. 

The  land  now  in  dispute  continued  to  be  a  part  of  the  public 
domain  up  to  the  seventh  day  of  September,  1866,  when  it  was 
patented  to  the  district  judge  of  the  second  judicial  district  in 
trust  for  those  having,  occupying,  possessing,  or  being  entitled 
to  the  possession  of  the  same.  Under  the  provisions  of  a  state 
law  directing  the  method  of  executing  this  trust  by  the  dis- 
trict judge,  this  controversy  arose.  The  question  to  be  deter- 
mined is,  To  whom  shall  the  district  judge  deed  this  property? 
Tlio  second  section  of  the  state  law  directing  the  mode  of  con- 
veyance, and  the  rules  by  which  the  rights  of  parties  are  to  be 
determined,  reads  as  follows:  — 

*'Any  such  corporate  authorities  or  judge  holding  the  title 
to  any  such  land  in  trust,  as  declared  in  any  act  of  Congress 
now  in  force,  or  hereafter  to  be  enacted,  shall,  by  a'good  and 
sufficient  deed  of  conveyance,  grant  and  convey  the  title  to 
each  and  every  block,  lot,  share,  or  parcel  of  the  same,  to  the 
person  or  persons  who  shall  have,  possess,  or  be  entitled  to 
the  right  of  possession  or  occupancy  thereof,  according  to  his, 
her,  or  their  several  and  respective  right  or  interest  in  the 
same,  as  they  existed  in  law  or  equity  at  the  time  of  the  entry 
of  such  lands,  or  to  his,  her,  or  their  heirs  or  assigns;  and 
when  any  parcel  or  share  of  such  lands  shall  be  occupied  or 
possessed  by  one  or  more  persons  claiming  the  same  by  grant, 
lease,  or  sale  from  one  or  more  other  persons,  the  respective 
right  and  interest  of  such  persons  in  relation  to  each  other  in 
the  same  shall  not  be  changed  or  impaired  by  any  such 
conveyance.  Every  deed  of  conveyance  to  be  made  by  such 
corporate  authorities  or  judge,  pursuant  to  the  provisions  of 
this  act,  shall  be  so  executed  and  acknowledged  as  to  admit 
the  same  to  be  recorded." 

All  the  parties  here  derived  their  claims  from  one  common 
source,  to  wit,  Chedic  and  Milne.  The  court  below  held  that 
Smith  could  claim  nothing,  because  of  some  supposed  defect 
in  the  certificate  of  acknowledgment  to  the  sheriff's  deed  which 
he  held;  that  Burwell  could  claim  nothing,  because  he  claimed 
as  administrator  of  J.  P.  Burwell,  and  because  if  J.  P.  Burwell 
had  any  right,  it  descended,  not  to  the  administrator,  but  to 
the  heirs,  and  that  the  heirs  not  having  applied  for  the  deed, 
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their  rights  could  not  be  considered.  The  court  finally  made 
an  order  directing  a  deed  for  the  whole  of  the  land  to  be  givea 
to  ^lartin.  From  this  decree,  Smith  only  appeals.  Counsel 
give  us  to  understand  that  Burwell  does  not  appeal,  because 
there  is  no  dispute  between  Martin  and  Burwell;  that  Martin 
is  still  willing  to  make  good  his  conveyance  to  Burwell. 

The  first  question  which  presents  itself  to  the  court  is, 
whether  the  deed  to  Smith  is  defective.  We  can  see  no  defect 
in  it.  The  deed,  as  we  learn  from  the  findings  of  fact,  con* 
tains  all  the  necessary  recitals  to  make  it  a  good  sheriff's  deed. 
The  defect  found  is  that  the  officer  who  took  the  acknowledg- 
ment does  not  certify  that  he  acknowledged  it  as  sheriff,  but 
simply  as  an  individual  act.  The  recitals  of  the  deed  deter- 
.  mine  its  character,  and  if  these  are  sufficient  to  show  that  the 
sheriff  was  acting  in  his  official  character,  and  by  due  author- 
ity in  making  the  deed,  it  became  a  good  deed  the  moment  it 
was  properly  signed  and  delivered.  It  would  have  been  equally 
good  if  it  had  never  been  acknowledged.  The  only  advantage 
of  an  acknowledgment  in  this  case  was  to  save  Smith  the 
trouble  of  introducing  other  evidence  to  show  its  execution.  It 
is  not  denied  that  the  acknowledgment  sufficiently  shows  that 
the  person  who  executed  the  deed  was  the  same  who  made  the 
acknowledgment.  This  was  all  that  was  required.  This  deed 
was  sufficient  to  give  Smith  any  right  which  he  could  derive 
from  a  sale  and  deed  under  the  Curry  decree. 

This  brings  us,  then,  to  consider  what  rights  were  ac- 
quired by  Martin  under  his  deed,  and  what  by  Smith  under 
his?  It  is  not,  we  think,  questioned,  hut  that  a  title  to  real 
estate  derived  from  a  sale  under  a  decree  of  a  competent  court 
having  jurisdiction  over  the  subject-matter  and  the  parties 
before  it  is  good,  provided  any  of  the  parties  before  the  court 
when  the  decree  was  made  had  the  title.  Where  the  mort- 
gagor, after  executing  a  mortgage,  sells  the  fee  to  a  third 
party,  it  has  been  held  that  a  foreclosure  and  sale,  without 
making  the  vendee  a  party,  could  not  deprive  him  of  his  title. 
But  these  decisions  rest  on  the  ground  that  when  a  mortgage 
is  executed  that  instrument  does  not  pass  the  title,  but  a  mere 
equity  to  the  mortgagee,  the  legal  title  still  remaining  in  the 
mortgagor,  which  he  may  afterwards  sell  to  a  third  party; 
that  a  court  of  equity  cannot  divest  the  legal  title  without 
having  the  owner  thereof  in  court.  But  if  the  owner  of  the 
legal  title  is  in  court,  we  apprehend  the  title  will  pass  under  a 
decree  and  sale,  although  all  the  proper  parties  to  a  suit  in 
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^quitj  maj  not  be  in  court.  When  Green  filed  his  bill  to 
foreclose,  certainly  the  legal  title  to  the  land  was  then  in  him**^ 
self,  or  in  Chedic  and  Milne. 

As  they  were  all  parties  to  the  suit,  undoubtedly  a  decree 
and  sale  under  the  foreclosure  proceeding  passed  the  title. 
But  at  the  very  time  this  suit  was  instituted,  Curry  had,  or 
claimed  to  have,  a  lien  on  this  property,  and  was  not  made  a 
party  to  the  proceedings.  If,  then,  his  claim  was  good,  the 
effect  of  tlie  sale  of  the  property  in  such  case  would  have  been 
to  pass  the  legal  title,  but  the  purchaser  would  have  only  ac- 
quired thereby  a  title  subject  to  the  lien.  Green,  then,  made 
his  purchase  properly  on  the  15th  of  December,  when  the  sale 
took  place;  at  that  time  Curry  only  had  a  lien,  or  claimed  a 
lien,  and  no  proceedings  were  instituted  to  enforce  it.  Green's 
purchase  being  good,  and  he  having  assigned  that  interest  to 
Martin,  Martin  took  it  subject  to  whatever  lien  Curry  had. 
Martin  subsequently  got  his  deed,  and  that  deed,  for  most  pur- 
poses, must  be  held  to  relate  back  to  December  15th,  the  day 
the  bid  for  the  property  was  made.  No  suit,  then,  commenced 
after  that  date,  in  which  neither  he  nor  his  assignor  Green 
were  made  parties,  could  determine  the  right  of  Curry  to  as- 
«ert  or  maintain  a  lien  on  the  property  which  Green  had  fore- 
-closed  on  December  15th.  It  follows  that  the  decree  made 
against  Chedic  and  Milne  alone  could  not  support  a  deed  to 
<;arry  the  title  from  Martin  to  the  purchaser  under  the  Curry 
■decree.  What  equities,  if  any,  were  acquired  by  Smith  under 
this  decree  and  sale,  it  is  not  worth  while  to  inquire.  It  is 
sufficient  to  say  that  long  before  Smith  got  his  deed,  Martin 
had  acquired  the  legal  title  to  the  premises,  and  Smith's  deed 
•did  not  divest  the  legal  title  of  Martin.  Nor  could  Smith's 
•equity  at  most  have  been  more  than  a  right  to  enforce  the  pay- 
ment of  the  Curry  lien  out  of  the  property  in  a  proceeding  in 
which  Martin  was  made  a  party,  and  allowed  to  defend  and 
contest  the  existence  of  the  lien.  No  such  suit  having' been  in- 
stituted, the  title  and  right  of  possession  remained  in  Martin 
until  he  parted  with  his  title  to  a  portion  of  the  ground  to  Bur- 
well  as  administrator.  When  he  deeded  part  of  it  to  Burwell 
as  administrator,  etc.,  there  is  no  doubt  but  that  Burwell  took 
possession  of  the  premises  deeded  to  him,  and  became,  and  still 
is,  entitled  to  the  possession  of  the  same.  It  was  subjected  on 
the  trial  that  Martin  could  not  hold  under  the  sheriff's  deed, 
or  derive  any  advantage  from  it,  for  the  reason  that  the  sheriff's 
return,  and  perhaps  other  evidence,  showed  that  the  sale  waa 
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made  to  Oreen,  and  there  was  no  legal  evidence  of  any  asFign* 
ment  of  Green  to  Martin.  Wo  think  no  ovidonce  of  thie  feict 
was  required  but  the  recitals  of  the  sheriff's  deed.  To  6api)ort 
a  title  derived  from  a  sheriff's  sale,  it  is  necessary  to  show  the- 
judgment  or  decree,  and  the  order  of  sale. 

When  you  have  shown  the  judgment  and  an  execution,  or 
order  of  sale  placed  in  the  officer's  hands,  then  the  law  pre- 
sumes that  all  the  recitals  contained  in  the  deed  made  in  pur* 
Buance  of  the  order  of  sale  are  true.  The  sheriff  had  a  right 
on  sufficient  evidence  of  the  assignment  of  the  certificate  oi 
sale  to  make  the  deed  to  Martin.  His  recital  was  prima  facie' 
evidence  of  the  fact,  and  the  deed  passed  the  title  as  effectually^ 
as  if  Martin  had  been  the  original  purchaser.  Nor  would  it 
make  any  difference  whether  this  assignment  of  the  certificate 
by  Green  was  by  writing  on  the  certificate  itself,  or  on  a  sepa- 
rate piece  of  paper.  Nor  could  the  form  of  the  assignment  be- 
material.  All  that  was  necessary  to  justify  the  sheriff  in 
making  the  deed  to  Martin  was  satisfactory  and  conclusive 
proof  that  Green  had  transferred  the  benefit  of  his  purchase  to- 
Martin. 

It  was  objected  to  Burwell's  claim,  that  he  only  appeared  in 
his  representative  capacity  as  administrator  of  J.  P.  Burwell;. 
that  if  J.  P.  Burwell  had  any  claim  to  the  land  upon  his  deatl> 
it  descended  to  his  heirsj  that  the  administrator  could  not 
claim  a  conveyance  to  himself  of  what  the  law  would  decree 
should  be  deeded  to  the  heirs;  that  as  the  heirs  did  not  ap- 
pear in  the  case  to  assert  their  claim,  the  Burwell  claim  could 
not  be  asserted  or  taken  notice  of  in  this  proceeding.  This,, 
we  think,  was  a  mistaken  view  of  the  case.  The  title,  it  will 
be  recollected,  vested  wholly  in  Martin.  If  J.  P.  Burwell  had 
any  claim,  it  was  a  mere  equity  derived  through  Martin. 
Without  stopping  to  inquire  what  Martin  should  have  done  in 
the  premises,  whether  he  should  have  conveyed  the  interest  to 
which  J.  P.  Burwell  had  acquired  an  equity  to  his  heirs  or  to 
his  administrator,  fre  know  what  he  did  do, — he  conveyed  it 
to  Lewis  Burwell  as  administrator.  Such  a  conveyance  put 
the  legal  title  in  Lewis  Burwell,  and  he  had  a  right  to  hold 
and  enjoy  the  possession  of  the  land.  That  he  held  it  in  trust 
for  the  payment  of  the  debts  of  decedent,  and  if  not  needed  for 
that,  then  for  his  heirs,  there  can  be  no  doubt  But  this  trust 
did  not  affect  his  legal  right  to  the  land.  Nor  was  there  any 
impropriety  in  styling  himself  the  administrator  of  J.  P.  Bur» 
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ifcll.  If  it  was  not  necessary  for  him  to  do  so,  then  it  was  but 
surplusage,  and  did  no  harm. 

We  have  already  shown  that  Smith  derived  no  title  or  right 
of  possession  as  against  Martin  from  his  sheriff's  deed,  nor 
would  he  derive  any  right  of  possession  as  against  Burwell 
by  obtaining  the  possession  of  the  property  as  he  did  by  breach 
of  faith  in  making  an  improper  use  of  the  key  borrowed  from- 
Burwell's  attorney.  From  these  premises,  it  necessarily  re* 
suits  that  the  order  should  have  been  made  on  the  district 
judge  of  the  second  judicial  district  to  make  a  deed  for  that 
part  of  the  premises  in  dispute  to  Samuel  B.  Martin,  and  for 
the  rest  to  Lewis  Burwell,  as  administrator  of  J.  P.  Burwelly 
deceased.  The  judge,  however,  is  directed  to  deed  the  whole^ 
to  Samuel  B.  Martin,  and  from  this  decree  Burwell,  who  i% 
injured  thereby,  does  not  appeal,  but  Smith,  who  is  not  in* 
jured,  does  appeal. 

The  question  then  arises,  What  shall  this  court  do  in  such 
case?  As  a  general  rule,  an  appellate  court  will  not  set  aside 
an  erroneous  judgment,  except  it  be  prejudicial  to  the  appel- 
lant. It  will  not  interfere  with  a  judgment  for  the  purpose  of 
affording  relief  to  one  who  has  not  asked  relief.  Under  this 
rule,  Burwell  would  be  excluded  from  asking  relief,  as  he  baa 
not  appeared  nor  complained  of  the  injustice  done  him.  8a 
far  as  Smith  is  concerned,  he  would,  as  against  Martin,  h& 
entitled  to  a  decree  for  a  portion  of  the  property;  for  the^ 
possession  even  of  a  naked  trespasser  is  good  as  against  a 
stranger  who  has  no  kind  of  a  claim  to  the  land  held  by  the^ 
trespasser.  But  as  against  Burwell,  Smith  had  no  rights. 
All  three  parties,  Smith,  Burwell,  and  Martin,  were  before  the^ 
court.  Considering  the  title  and  claims  of  all.  Smith  had  no- 
right  to  any  portion  of  the  property.  The  giving  the  whole  to* 
Martin  was  a  wrong,  but  it  was  a  wrong  against  the  righta 
of  Burwell;  if  he  does  not  complain.  Smith  has  no  right  to- 
complain  for  nim. 

Judgment  affirmed. 

Johnson,  J.,  being  disqualified,  did  not  participate  in  the- 
above  decision. 

ON  PETITION  FOB  BBHEABINO. 

By  Court,  Beatty,  C.  J.  The  appellant,  T.  G.  Smith,  asks  for 
a  rehearing  in  this  case,  and  whilst  counsel  admits  that  the  rule- 
of  law  as  to  necessary  parties  to  a  foreclosure  suit  is  correctly 
stated  in  the  opinion,  it  is  contended  either  that  the  couri 
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made  a  mistake  as  to  the  facts  in  this  case,  or  else  a  wrong 
application  of  the  principles  of  law  to  the  existing  state  of 
facts.  Both  parties  claim  title  from  Chedic  and  Milne,  and 
«o  far  as  the  facts  bear  on  the  point  in  controversy,  they  may 
be  stated  as  follows:  Chedic  and  Milne  were  in  the  month  of 
June,  1862,  the  owners  of  and  in  possession  of  the  property  in 
dispute.  On  the  14th  of  June,  1862,  one  A.  Curry  commenced 
furnishing  materials  for  the  construction  of  a  house  on  the 
premises;  on  the  16th  of  August  he  finished  the  delivery 
thereof,  and  on  the  7th  of  October  following  filed  his  lien  for 
such  materials. 

In  the  mean  time,  on  the-Sd  of  July,  Chedic  and  Milne  had 
mortgaged  the  premises  to  one  Green,  the  mortgage  being 
<latcd  July  3,  1862.  On  the  twenty-eighth  day  of  October, 
<jlreen  brought  suit  to  foreclose,  not  making  Curry,  who 
-claimed  the  mechanic's  lien,  a  party.  In  this  foreclosure 
«uit,  a  decree  was  had  on  the  15th  of  November,  a  sale  made 
thereunder  on  the  15th  of  December,  and  a  deed  made  to  the 
assignee  of  the  purchaser  in  October,  1863. 

Curry  commenced  a  foreclosure  suit  on  the  5th  of  January, 
1863.  on  his  lien,  and  made  the  mortgagee,  Green,  a  party; 
•but  before  service,  dismissed  as  to  him,  and  only  proceeded 
against  the  mortgagors.  His  decree  was  rendered  in  May, 
1863,  and  a  sale  took  place  in  July;  a  deed  was  given  under 
that  sale  in  May,  1864. 

In  our  former  opinion,  we  held  in  eflect  that  in  the  proceed- 
ings of  Green  against  Chedic  and  Milne  he  had  made  all  the 
parties  defendants  whom  it  was  necessary  to  make  such  in 
order  to  pass  the  legal  title;  but  he  had  not  all  the  proper 
parties  before  the  court,  consequently  the  sale  and  passage  of 
the  title  did  not  divest  Curry's  lien. 

The  petition  for  rehearing  seems  to  admit  the  rule  of  law  as 
.properly  laid  down,  and  that  the  title  would  have  passed  but 
for  the  intervention  of  Curry  by  suit  before  the  final  consum- 
mation of  title  in  the  assignee  of  the  purchaser  at  sherifif 's  sale. 
But  i^  is  contended  that  as  Curry  brought  suit  before  the  title 
was  fi;.«illy  consummated  under  the  other  decree,  and  as  his  lien 
ts  claimed  to  be  the  elder,  the  title  acquired  under  Curry's 
judgment  relates  back  to  the  time  his  suit  was  commenced, 
and  takes  precedence  of  the  other  title.  Let  us  now  examine 
this  claim.  We  may,  for  the  consideration  of  this  subject, 
treat  both  Curry  and  Green  as  mere  lien-holders,  having  no 
iitle  to  the  realty.    If  either  party  proceeds  against  the  owner 
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of  the  fee  without  making  the  other  lien-holder  a  party,  he  can 
only  sell  the  property  subject  to  the  other  lien.  And  this  is 
equally  the  rule  whether  the  proceedings  be  on  the  senior 
or  junior  lien.  Under  this  rule,  then,  Green  had  a  right  to 
foreclose,  m<iking  only  Chedic  and  Milne  parties.  Under  such 
proceeding,  he  could  divest  them  of  their  legal  title,  and  vest 
the  same  in  himself  or  any  other  person  who  might  purchase 
at  the  sale  under  his  decree.  Gurry  had  the  same  right,  and 
nothing  more.  He,  by  proceeding  against  Chedic  and  Milno 
alone,  could  no  more  aflTect  the  rights  of  Green  than  Green 
could,  by  a  similar  proceeding,  afiect  the  rights  of  Curry. 
Green  then  instituted  the  first  suit,  and  his  suit  had  ripened 
into  a  decree,  and  a  sale  had  been  made  before  Curry  com- 
menced proceedings.  This,  it  is  admitted,  was  regular,  and 
would  have  passed  the  title  (subject,  of  course,  to  Curry  's  lien) 
to  the  purchaser  at  Green's  sale,  had  not  Curry's  suit  inter- 
vened. How  then  could  Curry,  by  his  own  act,  nullify  and 
destroy  the  proceedings  of  the  court,  which  are  admitted  to 
have  been  regular  up  to  this  time.  Surely  the  doctrine  of  lis 
pendens,  which  is  invoked  by  the  petitioner  in  favor  of  Smith, 
who  held  under  the  Curry  decree,  applies  with  double  force  in 
favor  of  Martin,  who  holds  under  the  Green  decree.  When 
Curry  brought  his  suit,  he  knew,  in  contemplation  of  law,  and 
probably  did  actually  know,  that  Green  had  already  brought 
suit,  obtained  a  decree,  and  caused  a  sale  to  be  made  under  his 
decree.  These  proceedings  were  legal,  and  no  subsequent  act 
of  Curry's  could  make  them  illegal.  The  title,  then,  did  pass 
by  the  sale  and  subsequent  sheriff's  deed  under  Green's  pro- 
ceedings. 

When  the  sheriff  made  a  deed  to  Smith,  the  title  had  al- 
ready passed;  consequently  that  deed  conveyed  nothing. 

.The  doctrine  of  lis  pendens^  instead  of  coming  to  Smith's  aid, 
is  directly  in  conflict  with  his  title.  Green  having  brought 
his  suit  first,  the  purchaser  under  these  proceedings  is  as  much 
protected  against  the  subsequent  acts  of  Curry,  done  through 
the  intervention  of  a  court  (Green  not  being  a  party  to  such 
subsequent  proceedings)  as  he  would  be  against  the  acts 
of  Curry  and  Chedic  and  Milne  done  out  of  court.  Smith, 
claiming  under  this  decree,  has  no  greater  right,  as  against 
Martin,  than  if  Curry  and  Chedic  and  Milne  had,  during  the 
pendency  of  Green's  suit,  made  a  voluntary  conveyance  ot 
their  respective  rights  to  him. 
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A  rehearing  is  denied. 

Johnson,  J.,  did  not  participate  in  the  decision. 

AsoTFALS  IN  Shxsiiv's  Dud,  Bivbot  ow,  and  what  miut  show:  Arnutrot^ 
r.  McCoff^  31  Am.  Deo.  435;  Tanner  v.  Stine^  69  Id.  320,  and  note  326;  8mm^ 
mtrUn  v.  Hetierfy,  65  Id.  639;  BeUiaon  v.  Bndd,  65  Id.  442,  and  note  452. 

Recitals  in  SnERirs's  Dssd  abb  Pbima  Facib  Etidcncb:  Hardin  ▼• 
Cheek,  64  Am.  Dec.  600,  and  note  602. 

Shbbiff'b  Dkkd,   Acknowlbimmbnt  of,  What  Sufficient:   PkheU  ▼. 
Doe,  43  Am.  Dec  523,  and  note. 

FOBICLOSUBB    PB0GEKDIN03,    NBCSaSABT    AND    PBOrSB    PaBTIBS  TO:    8a$^ 

FrancUeo  v.  Lawton,  79  Am.  Dec  187;  Wl*itney  v.  Higgma,  70  Id.  748;  tli]» 
tatter  case  is  a  forecloaare  of  mechamc'a  lien,  and  see  the  note  754. 

Ebbor  wmiouT  Prejudice  is  not  Ground  for  reversal  of  judgments. 
Williams  v.  BrielxU,  75  Am.  Dec  88,  and  note  90;  Ltiea$  y.  New  Beifwd  tic, 
B.  R.  Co.,  66  Id.  406;  SaUonetaUy.  Bileg.  65  Id.  334;  Bridgu  t.  Winten^ 
mUe,  p.  443. 

Possession  of  Tbespasser  is  Good  as  aoaxnsv  SnuNOxa:  Hwgkm  r^ 
Orwfu,  94  Am.  Dec  331,  and  note  333. 
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ArPELLATE  Coubt  WILL  SsT  AsiDE  Obdeb  Gbantinq  Nxw  Tbial  as  nn- 
authorized,  when  the  verdict  and  judgment  are  in  aooordanoe  with  th#- 
evidence,  and  there  is  no  substantial  conflict  upon  any  material  issne^ 
and  no  error  has  intervened. 

Dblitebt  NOT  Sufficient  to  Make  Sale  Valid.  Where  a  tenant  remains  iik 
possession  after  the  termination  of  his  lease  and  sells  to  his  landlord,  ia. 
the  presence  of  a  third  person,  his  share  of  the  grain  raised  upon  the  land, 
but  allows  the  grain  to  remain  in  the  bam  the  same  as  before^  without 
any  removal,  and  retains  the  key  to  the  bam  and  the  oontrol  and  posses- 
sion  of  the  same,  —  this  is  not  sufficient  delivery  or  diange  of  pottsessioa 
to  make  the  sale  valid  as  against  attaching  creditors  of  the  vendor. 

Where  Parties  are  Tenants  in  Common  of  Hat,  sheriff  may  take  th* 
whole  into  his  possession  under  a  writ  of  attachment  against  one,  thoagh 
he  can  sell  only  the  interest  of  the  one  against  whom  the  writ  issued;, 
but  replevin  will  not  lie  against  the  officer  by  the  other  tenant  to  re- 
cover the  hay  before  it  is  sold  under  tlie  writ. 

Fbaubulrnt  Sale.  —  Want  of  immediate  delivery,  accompanied  by  an  actual 
and  continued  change  of  possession,  in  the  sale  of  goods  and  chattels,  is> 
conclusive  evidence  of  fraud  in  the  vendor  as  against  attaching  ereditoi% 
whether  the  latter  knew  of  the  sale  or  noti 

The  opinion  states  the  fSEicts. 

D.  W.  Virgin^  0,  A.  Nourse^  and  S,  C.  DtiM^m^  for  the  appeW 
lanl. 

Clayton  and  Davies^  for  the  respondent 
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By  Court,  Lewis,  J.  In  the  month  of  April,  A.  D.  18(7^  the 
plaintiff,  who  is  the  owner  of  a  ranch  in  the  county  of  Douglas, 
entered  into  an  agreement  with  one  Anderson  Robinson,  by 
the  terms  of  which  the  latter  was  to  take  possession  of  and 
cultivate  the  ranch  during  that  season,  and  have  the  use  of 
the  buildings  thereon,  including  the  dwelling-house,  one  room 
therein  only  being  reserved  by  the  plaintiff.  In  consideration 
for  which  Lawrence  was  to  have  one  half  of  the  products,  his 
moiety  of  the  grain  to  be  delivered  to  him  when  thrashed,  and 
the  hay  when  baled.  This  agreement  was  treated  by  the 
parfles  as  a  lease,  and  was  to  continue  until  the  first  day  of 
October,  A.  D.  1867,  at  which  time  it  appears  to  have  been 
understood  that  Robinson  would  surrender  the  possession  of 
the  premises  to  the  plaintiff.  On  that  day  Lawrence  claims  to 
have  taken  possession,  but  beyond  the  formal  taking  posses- 
sion of  one  room  in  the  house,  and  collecting  pay  for  the 
pasturing  of  cattle  on  the  ranch,  nothing  was  done  by  him. 
He  continued  to  live  in  the  building  which  he  had  occupied 
during  the  whole  season,  whilst  Robinson  and  his  family  re- 
mained in  the  dwelling-house,  occupying  it  as  they  had  done 
prior  to  the  first  of  October,  with  apparently  no  change  in 
their  right  to  remain  upon  the  premises,  and  such  was  the 
position  of  matters  when  the  sheriff  levied  upon  the  property 
now  in  question.  It  appears  that  the  grain  was  not  thrashed 
until  about  the  twenty-third  day  of  October,  at  which  time 
it  was  divided  in  accordance  with  the  contract,  the  parties 
placing  their  respective  portions  in  different  bins,  but  in  the 
same  barn.  Robinson  kept  a  key  which  would  admit  him  to 
this  barn,  but  whether  it  was  the  only  one  belonging  to  the 
building  or  not  does  not  appear.  The  hay  was  kept  in  an- 
other barn,  and  although  Robinson  had  sold  a  portion  of  it, 
the  baling  had  not  been  done,  and  consequently  no  division 
had  taken  place  when.it  was  seized  by  the  sheriff. 

On  the  twenty-fifth  day  of  October,  Robinson  sold  his  portion 
of  the  grain  to  the  plaintiff,  and  on  that  day  or  the  next  sought 
to  make  a  delivery  of  it;  but  nothing  was  done,  except  that 
the  parties  went  to  the  bam,  and  in  the  presence  of  witness 
Robinson  said  to  Lawrence:  "  Here  is  the  grain  which  I  have 
sold  you,"  pointing  it  out  at  the  same  time.  Its  position  was, 
however,  in  no  wise  changed,  but  it  remained  in  the  same  bins 
where  it  had  previously  been  kept.  This  was  the  condition  of 
matters  on  the  twenty-sixth  day  of  October,  when  the  defend- 
ant,  who  is  the  sheriff  of  the  county  of  Douglas,  by  virtue  of  & 
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writ  of  attachment  issued  against  Robinson,  levied  upon  hi» 
portion  of  the  grain,  and  all  the  bay.  The  plaintiff  at  once 
instituted  this  action  to  recover  possession  of  the  grain,  to- 
gether  with  about  fourteen  tons  of  bay,  which,  it  is  claimed,, 
was  the  just  proportion  belonging  to  him. 

The  action  was  tried  without  a  jury,  the  judge  below  finding 
the  facts  substantially  as  we  have  stated  them,  and  also  hold- 
ing that  there  was  no  such  actual  delivery  of  the  grain  to  the 
plaintiff  as  to  make  the  sale  good  against  the  claims  of  the 
creditors  of  Robinson,  and  the  hay  being  common  property  at 
the  time  of  the  levy,  the  sheriff  had  the  right  to  take  the  whole 
into  his  possession  under  the  attachment,  although  under  the 
execution  only  Robinson's  interest  could  be  sold.  Judgment 
was  rendered  in  favor  of  the  defendant.  A  motion  for  a  new 
trial  being  subsequently  made  and  granted,  the  defendant  ap- 
peals from  the  order.  Upon  what  ground  the  new  trial  was 
granted  does  not  appear,  nor  can  we  find  anything  in  the 
statement  upon  which  such  action  of  the  lower  court  can  be 
maintained. 

When  a  verdict  and  judgment  are  in  accordance  with  the 
evidence,  and  there  is  no  substantial  conflict  in  it  upon  any 
material  issue,  and  no  error  has  intervened,  the  lower  court 
has  no  right  to  disturb  such  verdict  and  judgment  If  there 
be  a  conflict  in  the  evidence  upon  some  material  issue,  or  if 
aiAy  substantial  error  is  shown  to  have  been  committed,  the 
appellate  court  will  not  disturb  the  order  of  the  court  below 
If  it  set  aside  the  verdict  and  judgment;  but  when  nothing  of 
the  kind  appears  in  the  record  to  warrant  such  action,  its  order 
mil  be  set  aside  as  unauthorized. 

In  support  of  the  order  granting  a  new  trial  in  this  case,  it  is 
srgued  on  behalf  of  respondent, — 1.  That  the  evidence  showed 
tt-  sufficient  delivery  of  the  grain  to  the  plaintiff  to  make  his 
^itle  good  as  against  the  creditors  of  Robinson;  and  2.  That 
PS  the  attaching  creditors  of  Robinson  knew  of  the  sale  to 
Lawrence  prior  to  their  attachment,  the  sale  was  good  as 
against  them.  These  being  the  only  propositions  discussed  ic 
the  court,  our  considerations  will  be  confined  to  them. 

'^  Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment  of  goods 
and  chattels,  unless  the  same  be  accompanied  by  an  immediate 
delivery,  followed  by  an  actual  and  continued  change  of  posses^ 
sion  of  the  things  sold  or  assigned,  shall  be  conclusive  evidence 
of  fraud  as  against  the  creditors  of  the  vendor,  or  the  creditor* 
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of  the  person  making  such  assignments,  or  subsequent  pur- 
chasers in  good  faith:  Stats.  1861,  20,  sec.  64. 

This  being  the  law,  it  becomes  necessary  to  ascertain  whether 
there  was  '*an  immediate  delivery  of  the  grain  in  question,  fol- 
lowed by  an  actual  and  continued  change  of  possession.  We 
think  there  was  not.  The  testimony  of  the  plaintiff  even  does 
not  in  any  material  respect  conflict  with  the  facts  as  they  have 
been  stated,  but  rather  supports  them.  How,  then,  was  the 
delivery  made?  There  was  certainly  no  tradition  of  the  prop- 
erty; no  change  was  made  from  one  bin  to  another,  or  from 
one  bam  to  another,  but  it  remained  precisely  as  it  was  when 
belonging  to  Robinson.  There  was  no  visible  change, — noth- 
ing in  its  position  or  condition  to  indicate  to  the  world  that  a 
change  had  taken  place  in  the  title  or  right  to  it;  no  act  of 
ownership  had  been  exercised  over  it  by  the  plaintiff.  Had 
the  grain  been  moved  from  the  barn  where  it  had  been 
kept  to  some  other,  exclusively  occupied  by  the  plaintiff,  or 
had  it  been  put  with  the  defendant's  own  grain,  or  had  Rob- 
inson surrendered  all  control  and  possession  to  the  barn  where 
it  was  kept,  and  delivered  up  his  key  to  it,  perhaps  the  de- 
livery might  be  deemed  sufficient;  but  nothing  of  the  kind 
was  done.  Everything  continued  after  the  sale  as  it  was  be- 
fore. The  grain  remained  in  the  same  bins.  Robinson  kept 
a  key  to  the  barn,  and  his  horses  remained  in  a  division  of 
it,  where  they  had  always  been  kept.  Indeed,  nothing  was 
done  to  consummate  a  delivery,  except  that  the  parties  went 
to  the  bam,  and  Robinson  stated  to  a  third  person  that  he  had 
sold  the  grain  to  the  plaintiff.  That  constituted  no  delivery 
of  the  property:  Doake  v.  Brubaker^  1  Nev.  218. 

But,  it  is  argued,  the  possession  and  ownership  of  the  prem- 
ises upon  which  the  grain  was  kept  made  a  further  delivery 
of  the  grain  unnecessary.  If  the  plaintiff  had  the  exclusive 
possession  of  the  real  estate,  or  even  the  barn  in  which  the 
grain  was  kept,  perhaps  no  further  delivery  would  have  been 
necessary.  He,  however,  had  neither.  Robinson  appears  to 
have  been  as  much  in  possession  of  the  premises  at  the  time 
of  the  levy  by  the  sheriff  as  he  had  ever  been  prior  thereto. 
He  continued  to  occupy  the  house  as  he  had  done  before,  ex- 
cept one  room,  and  had  a  key  to  the  very  bam  in  which  this 
property  was  kept.  Indeed,  there  appears  to  have  been  no 
change  in  the  relation  of  things  at  the  time  the  property  was 
seized;  and  the  only  act  of  ownership  which  the  plaintiff  is 
shown  to  have  exercised  over  the  premises  was  to  collect  the 
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<;harge  for  tho  pasturage  of  cattie  upon  the  ranch.  It  is  tme, 
the  agreement  by  which  Robinson  took  possession  of  the  prem- 
ises appears  to  have  expired  oh  the  first  day  of  October,  but 
lie  continaed  in  possession,  and  that,  too,  by  the  permission  of 
the  plaintiff,  and  so  became  a  tenant  at  sufferance,  as  he  was 
before  that  a  tenant  for  a  term.  He  appears  to  have  had  as 
complete  control  of  the  bam  in  which  this  grain  was  kept  as 
he  ever  had.  How,  then,  can  it  be  claimed  that  Lawrence 
had  such  poesessicn  of  the  premises  as  to  make  any  further  act 
of  delivery  of  the  grain  unnecessary?  It  must  be  conceded 
that  Robinson  had  control  of  the  bins  in  which  his  grain  was 
kept  before  he  sold  it  to  the  plaintiff.  Is  there  anything  to 
indicate  that  he  had  not  the  same  control  afterwards, — that 
he  could  not  have  removed  the  grain,  sold  and  used  the  bins 
for  his  own  purposes?  Certainly  not.  We  conclude  that  there 
was  no  such  delivery  or  change  of  possession  as  to  make  the 
sale  valid  as  against  the  claims  of  attaching  creditors,  and 
hence  that  the  grain  was  properly  taken  as  the  property  of 
Robinson. 

As  to  the  hay,  there  is  no  doubt  whatever  but  it  was  the 
sheriff's  duty  to  take  it  into  his  possession.  As  the  agree- 
ment between  Robinson  and  Lawrence  is  not  fully  given  in 
the  record,  we  are  not  able  to  determine  whether  the  hay, 
before  the  division,  was  common  property,  or  whether  it 
should  be  treated  as  the  exclusive  property  of  Robinson.  We 
are  inclined,  however,  to  believe,  from  what  we  can  gather  of 
the  nature  of  that  agreement,  that  the  parties  were  tenants  in 
common  of  the  products  before  the  division:  Putnam  v.  IFtas, 
1  Hill,  234  [37  Am.  Dec.  309].  In  either  case,  the  sheriff 
had  a  right  to  take  the  entire  property  into  his  possession; 
although,  if  it  were  common  property,  be  had  no  right  to  sell 
anything  but  the  interest  of  the  person  against  whom  the 
writ  was  issued:  Walshy,  Adams^B  Denio,  125;  Waddell  v. 
Cooky  2  Hill,  47  [37  Am.  Dec.  372].  There  is  evidence  in  the 
record  in  this  case  from  which  it  appears  that  the  sheriff  sold 
the  interest  of  both  parties  in  the  hay  upon  the  execution 
which  subsequently  issued  against  Robinson.  That,  however, 
was  done  long  after  this  action  was  brought,  and  hence  it  is  a 
matter  which  cannot  enter  into  the  consideration  of  this  case. 
The  only  question  which  can  be  determined  here  is,  whether 
he  had  the  right  to  seize  and  take  into  his  possession  aU  of 
the  hay.  As  Robinson  had  an  interest  in  it  until  the  divis* 
ion,  and  the  sheriff  had  no  right  to  divide  it,  he  was  com* 
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f>elled  to  take  the  whole  into  his  possession.  Replevin  cannot^ 
therefore,  be  maintained  against  him  by  the  plaintiff.  If  the 
plaintiff  had  an  interest  in  the  hay,  and  the  sheriff  sold  it, 
he  has  his  remedy;  but  not  in  this  action,  for  it  was  brought 
before  the  sale  took  place,  and  furthermore,  the  pleading 
would  not  admit  of  a  recovery  for  any  such  act  done  by  the 
officer. 

Upon  the  second  proposition  argued  by  counsel,  we  only 
deem  it  necessary  to  say  that  the  statute  makes  the  want  of 
<ielivery  "  conclusive  evidence  of  fraud."  No  court  has  the 
right  to  say  that  the  want  of  delivery  shall  not  be  so  where 
the  creditor  has  knowledge  that  a  sale  has  been  attempted  by 
the  debtor.  Whether  the  attaching  creditor  knew  the  fact  or 
not,  is  a  matter  of  no  consequence.  The  law  only  requires 
him  to  show  that  no  delivery  accompanied  the  sale.  When 
that  is  done,  his  proof  is  conclusive  that  the  sale  was  fraudu- 
lent as  to  him;  and  no  evidence  of  an  honest  purpose  or  fair 
intention  upon  the  part  of  the  vendor  and  vendee,  or  the 
knowledge  by  the  creditor  of  the  fact  that  a  sale  had  taken 
place,  can  overcome  the  conclusive  evidence  of  fraud  which 
the  want  of  delivery  establishes. 

The  order  granting  a  new  trial  most  be  set  aside,  and  it  is 
«o  ordered. 


VxBDior  WILL  Hot  BB  DwnjBSKD,  qbImb  it  is  dearly  oomtracy  ta  th«  eri- 
-d&oc^i  Brtem  v.  State,  80  Am.  Doo.  340,  and  note  847.  And  if  it  i^pean  to 
tie  right,  it  wiU  not  be  disturbed:  Pearmm  r.  Burditt,  80  Id.  649.  Nor  wiU  it 
Im  distnrbed  beoanse  the  evidence  is  conflicting:  Ketme  r,  GanMOoom,  82  Id. 
738,  and  note  747. 

OaDia  OaAMTDfo  Nxw  Tblu.  wiU  be  affirmed,  if  it  can  stand  oonsisteDtly 
with  any  view  of  the  evidence:  Samford  v.  S&gkik  Atame  B.  B,  0».,  80  Am. 
Dec  288,  and  note  290. 

8alb  ov  Pkrsonal  PBoratTT  n  Void  as  against  the  vendor^s  creditor^ 
tmless  accompanied  by  aotoal  delivery  of  possession  to  the  vendee;  and  the 
-coDcnxrent  possession  of  the  vendor  and  vendee  is  insufficient  to  protect  the 
property  against  the  creditors  of  the  vendor;  so  held,  where  the  property  sold 
was  kept  in  the  same  stable,  and  need  the  same  after  sale  as  before:  Brawm 
V.  JEetier,  82  Am.  Dea  554,  and  note  558.  See  also  Gorgon  ▼.  Fmo^  89  Id. 
^86;  Staeey  v.  AdHnttm,  91  Id.  698. 

Under  Writ  of  AiTAcmaNT  aoaxnat  0ns  Oo-tknant  of  chattel,  the  offi- 
-cer  may  seize  and  take  possession  of  the  whole:  Heald  v.  SargetaU,  40  Am. 
Dec.  694;  but  if  he  sells  the  whole,  he  is  liable  to  the  other  co-tenant  for  hia 
'uterest:  Smith  v.  Taukenley,  56  Id.  193,  and  note  196;  Lathrob  ▼.  Arnold^  43 
^d.  256,  and  note  259;  Case  v.  Hart,  38  Id.  735. 

Rbtkntion  ov  PossBasiON  ow  PxRSONAL  pROPKRTT,  after  sale  by  th^  /en* 
-dor,  is  conclusive  evidence  of  frand,  as  against  his  creditors:  Did:  v.  Cooper^ 
]64  Am.  Dec.  652,  and  note  655.    Snch  retention  of  possession  is  generally 
AM.  Die.  Vol.  XCVU-W 
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presamptive  evidence  of  fraud:  Orant  v.  Lewh,  S3  Id.  7S5,  oud  uote  7S9;. 
Bom  v.  Shaw,  72  Id.  C33,  and  note  G34.  The  priicipal  ca^c  is  affirmed  on 
the  point  that  retention  of  [)osse33io'i  of  chattel  by  llie  vendor  alter  sale  i* 
conclusive  proof  of  frauJ,  in  WHmou  v.  IIUl^  18  Nev.  407. 

LowxR  CooBT  CANNOT  DISTURB  Verdict  and  jodgmeat  when  they  are  ii^ 
acoordanoe  with  the  evidence,  and  there  is  no  B^bstantial  conflict  in  it  upoik 
material  iaBaea,  and  no  error  has  intervened:  MeLeod  ▼.  Lea,  14  Kev.  400^ 
citing  the  principal  case. 


Boss  V.  Tbeadwat. 

[4  Nbtada,  4tfft.] 

Oomnuor  n  Valid  avd  hot  nr  CoKTBATsmoir  of  ih«  pr^-emptioa  lawv 
nor  within  the  statute  of  frauds,  where  it  ia  agreed  between  two  thai 
one  shall  obtain  pre-emption  title  to  an  entire  tract  of  land,  and  there- 
after deed  to  the  other  a  portion  of  such  tracts  in  consideration  that  tfao 
latter  should  refrain  from  presenting  his  pre-emption  claim  to  the  wholo 
tracts  to  which  he  was  entitled,  and  should  pay  the  purchase^money  of 
the  smaller  portion,  which  was  within  his  indosnre. 

Whbiv  ukdkr  Aorixmknt  bbtwbbn  Two^  Each  Skitlxb  secures  the  pre- 
cise land  which  he  has  occupied,  cultivated,  and  improved,  the  object  of 
the  pre-emption  laws  is  fully  attained,  and  when  under  such  agreement^ 
the  legal  title  has  vested  in  one  by  the  issuance  of  a  patent,  a  trust 
results  in  favor  of  the  other,  which  equity  will  enforce  against  tho 
patentee. 

DmNDAMT  Claimino  Avubmattvb  RsLnr  must  plead  as  fully  as  if  li» 
were  plaintiff. 

The  opinion  contains  the  facts. 
Ellis  and  Sawyer,  for  the  appellant. 
Clayton  and  Davies,  for  the  respondent. 

By  Court,  Whitman,  J.  Defendant  Treadway  appeals  fironr 
an  order  made  in  the  district  court  of  the  second  judicial  dis-- 
trict,  overruling  his  motion  for  a  new  trial,  and  from  the  judg-^ 
ment  of  the  court  against  him.  ^ 

The  action  was  to  recover  fifteen  acres  of  land,  portion  of  a. 
larger  tract,  claimed  by  plaintiff  under  a  patent  of  the  United 
States.  Defendant  in  possession  pleaded  that  he  was  entitled 
thereto,  and  to  a  deed  from  plaintiff,  by  virtue  of  an  agree- 
ment that  plaintiff  should  obtain  title  to  the  entirety  from  the 
government  of  the  United  States,  and  thereafter  deed  to  de- 
fendant the  fifteen  acres  in  controversy,  in  consideration  that 
defendant  should  refrain  from  presenting  his  rightful  claim  U> 
the  larger  tract,  and  should  pay  the  purchase-money  of  the 
smaller,  which  was  within  his  inclosure.     The  question  of 
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fact  in  dispute  is,  What  was  the  agreement?  Plaintiff  claims 
that  he  was  not  to  deed  unless  defendant  first  obtained  for 
him  the  title  to  certain  lands  in  his  possession,  but  claimed 
by  pre-emption  by  other  parties;  and  that  defendant  failed 
80  to  do.  The  allegations  of  defendant's  answer  are  clearly 
proven,  unless  a  certain  paper  in  evidence  is  to  be  taken  as  the 
real  agreement.    This  paper  is  in  the  following  words:  — 

"George  L.  Gibson  is  to  convey  to  Jacob  H.  Rose,  on  de- 
mand, after  pre-emption  by  warranty  deed  (or  to  give  bond 
for  perfect  title  in  fee-simple  upon  reception  of  patent),  all 
that  portion  of  northeast  quarter  of  southeast  quarter  of  sec- 
tion 7  of  township  15,  range  20,  which  lies  west  of  said  Rose's 
east  fence.'  On  demand,  after  A.  D.  Treadway  shall  procure 
for  Rose  a  perfect  title  in  fee-simple  to  all  that  portion  of 
west  half  of  northeast  quarter  of  said  section  7,  Ijdng  south 
of  said  Rose's  north  fence,  and  that  portion  of  southeast  quar- 
ter of  southeast  quarter  of  said  section  7,  lying  west  of  said 
Rose's  east  fence,  said  Rose  is  to  convey,  by  warranty  deed 
(or  give  bond  for  deed  on  reception  of  patent),  all  that  portion 
of  west  half  of  southeast  quarter  of  said  section  7  lying  south 
of  Treadway's  north  fence,  marked  on  plat '  log  fence.'  Mean- 
while all  parties  to  occupy  according  to  present  inclosures. 

''  Signed  March  2, 1865. 

"A.  D.  Treadway, 

"George  Gibson. 
^^  By  Chas.  E.  Flandrau,  their  attorney  in  Cact. 

"Jacob  H.  Rose, 
*'  By  Geo.  A.  Noubse,  his  attorney  in  fact." 

Plaintiff,  defendant,  and  Gibson  all  testify  that  they  never 
authorized  nor  were  aware  of  its  execution.  It  can,  then, 
have  no  validity  as  an  agreement.  Defendant,  Chapman, 
Gatewood,  and  Gibson,  all  testify  to  the  agreement  substan- 
tially as  set  forth  in  defendant's  answer;  and  the  only  con- 
tradiction thereof  is  on  the  part  of  plaintiff,  who  testifies  that 
he  did  not  understand  that  he  was  to  deed  to  defendant, 
unless  defendant  obtained  for  him  his  possession  claimed  by 
others. 

The  evidence  is  conclusively  in  favor  of  defendant,  espe- 
cially when  considered  in  the  light  of  the  undisputed  facts: 
1.  That  he  had  the  right  of  pre-emption  to  the  tract,  includ- 
ing the  land  in  controversy;  2.  That  he  did  not  make  claim 
to  it  by  reason  of  some  agreement  with  plaintiff;  3.  That  he 
paid  to  plaintiff  four  hundred  dollars  in  settlement  of  another 
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controversy,  and  with  the  understanding  on  the  part  of  de- 
fendant, at  least,  that  a  sufScient  portion  thereof  should  be 
applied  in  payment  for  the  land  in  dispute  here.  The  con- 
tract was  valid,  and  neither  in  contravention  of  the  pre-emp- 
tion laws  of  the  United  States,  nor  within  the  statute  of 
frauds. 

The  object  of  the  laws  of  Congress  is  certainly  fully  attained 
when  each  settler  secures  the  precise  lands  which  he  has  oc- 
cupied, cultivated,  and  improved;  and  when  under  an  agree- 
ment similar  to  that  between  plaintiff  and  defendant  legal 
title  has  vested  by  the  issuance  of  the  patent  of  the  United 
States,  a  trust  results  which  courts  of  equity  will  enforce 
against  the  patentee:  McCoy  v.  Hughes,  1  G.  Greene,  371; 
Brooks  V.  Ellis,  3  Id.  527;  Bryant  v.  Hendricks,  5  Iowa,  258; 
Snow  V.  Flannery,  10  Id.  318  [77  Am.  Dec.  120];  Stephenson 
V.  Smith,  7  Mo.  619;  Grove's  Heirs  v.  Fulsome,  16  Id,  549  [57 
Am.  Dec.  247];  DoyU  v.  Wiley,  16  111.  576;  Franklin  v.  Mc 
Entyre,  23  Id.  91. 

Defendant  prays  a  decree  for  a  deed  from  plaintiff.  His 
pleading  does  not  entitle  him  to  it  He  alleges  no  demand 
for  nor  refusal  to  give  a  deed.  Under  the  practice  in  this 
state,  a  defendant  claiming  affirmative  relief  must  plead  as 
fully  as  if  plaintiff. 

The  order  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  leave  to  defendant  to  amend  bis  answer. 

Johnson,  J.,  concurring.  This  was  an  ordinary  action  of 
ejectment  for  a  certain  parcel  of  land  in  Ormsby  County. 
The  defendant,  Treadway,  answering  a  complaint  in  the  usual 
form,  negatived  the  averments  of  such  complaint,  and  subse- 
quently by  supplemental  answer  set  up  an  additional  defense 
of  an  equitable  character,  that  a  contract  had  been  made  be- 
tween him  and  plaintiff  for  the  land  in  controversy,  and  that 
having  complied  with  the  terms  of  the  agreement  on  his  part, 
he  is  entitled  to,  and  by  way  of  cross-action  prays,  a  specific 
performance. 

The  question,  so  far  as  I  am  advised,  has  never  before  been 
passed  on  by  this  court;  but  in  New  York  and  California, 
under  a  code  of  procedure  essentially  like  ours,  it  has  been 
quite  uniformly  held  that  a  person  having  a  perfect  equitable 
title  to  land  in  possession  could  use  it  effectually  in  resistance 
to  an  action  of  ejectment  prosecuted  by  one  holding  the  l^^I 
title:    Crary  v.  Goodman,  12  N.  Y.  266  [64  Am.  Dec.  574]; 
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ArgueUo  v.  Edinger^  10  Cal.  157;  Morrison  v.  TFil«on,  13  Id. 
494  [73  Am.  Dec.  593];  Estrada  v.  Murphy,  19  Id.  248;  Weber 
V.  Marshall,  19  Id.  457;  Lestrado  v.  Barthy  19  Id.  660;  Downer 
V.  Smith,  24  Id.  114;  Blum  v.  Robertson,  24  Id.  127.  More- 
over,  in  such  a  case,  if  upon  hearing  the  evidence  the  court 
shall  determine  there  is  ground  for  relief,  it  will  enjoin  the 
further  prosecution  of  the  action  with  its  decree  for  specific 
performance:  Weber  v.  Marshall,  19  Id.  447;  Lestrado  v.  Barth^ 
19  Id.  660.  But  to  entitle  a  defendant  to  such  relief,  the  an- 
swer should  contain  all  the  essential  averments  of  a  bill  in 
equity:  Id. 

The  defendant  here  makes  no  allegation  of  a  demand  for  a 
deed.  As  the  case  stands,  is  such  an  allegation  necessary? 
The  general  rule  seems  to  be  that  a  vendee,  in  addition  to  the 
payment  or  tender  of  the  purchase-money,  must  demand  his 
deed  before  he  can  maintain  an  action  for  a  breach  of  the 
covenant:  Gray  v.  Dougherty,  25  Cal.  279,  and  cases  there 
cited.  This  general  rule,  however,  has  its  exceptions.  '*  The 
chief  office  of  a  request,"  says  Sanderson,  C.  J.  (Id.  280),  "ia 
to  perfect  the  breach  and  put  the  vendor  in  default,  and  this 
result  may  follow  from  other  causes  and  circumstances  as  well 
as  from  a  refusal  to  comply  with  an  express  demand.  As,  for 
instance,  if  the  vendor  refuses  to  receive  the  purchase-money 
when  tendered,  thereby  repudiating  his  contract,  or  by  his 
own  act  prevents  the  vendee  from  performing  his  part  of  the 
agreement,  or  by  any  adversary  steps  makes  it  known  that 
he  does  not  intend  to  observe  and  perform  his  covenant,  ex- 
cept upon  compulsion,  thus  in  effect  refusing  in  advance  of  a 
demand,  neither  law  nor  equity  imposes  upon  the  vendee  the 
observance  of  a  ceremony  thus  made  idle  and  fruitless.  Un- 
der such  circumstances  a  court  of  equity  will  go  so  far  as  to 
interpose  and  compel  specific  performance  before  the  vendee 
has  complied  with  the  contract  on  his  part,  when  it  would  be 
inequitable  and  unconscientious  to  allow  the  vendor  to  evade 
his  covenant,  and  will  award  a  decree  compelling  specific  per- 
formance within  a  certain  time,  provided  the  vendee  shall  have 
before  that  time  performed  on  his  part."  Accepting  this  as 
a  fair  statement  of  the  law  bearing  upon  the  question  in  hand, 
and  within  these  rules,  if  Treadway  had  brought  suit  directly 
against  Rose  to  compel  a  specific  performance,  on  the  precise 
grounds  set  forth  in  his  supplemental  answer  here,  the  want 
of  a  demand  upon  Rose  for  a  deed  before  suit  would  be  fully 
compensated  in  the  pleading,  by  stating  in  effect  that  Rose 
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claimed  to  be  the  owner  and  entitled  to  the  possession  of  the 
premises  in  controyersjy  and  was  prosecuting  an  action  to  ob- 
tain possession  of  the  same.  But  when  the  position  of  the 
parties,  as  in  this  instance,  is  reversed,  Bose  is  first  the  actor^ 
claiming  in  his  complaint  the  ownership  and  right  of  posses- 
sion to  the  land,  and  brings  suit  to  eject  Tread  way  from  the 
premises,  thus  by  bis  declarations  and  acts  demonstrating  be- 
yond cavil  that  a  demand  upon  him  for  a  deed  would  be  but 
an  idle  ceremony,  so  thoroughly  supplies  the  adversary  plead- 
ing and  proofs  upon  the  question  of  demand  as  to  render 
entirely  needless  either  such  an  averment  in  the  answer,  or 
evidence  as  to  the  fact  on  the  hearing  of  the  case. 

Entertaining  the  views  expressed  herein,  it  follows  that  ia 
my  judgment,  in  respect  to  the  matter  of  demand,  no  amend- 
ment of  the  answer  is  necessary. 

Upon  the  other  questions  discussed,  I  concur  in  both  the 
reasoning  and  conclusions  attained  in  the  opinion  of  my  asso- 
ciate. I  also  concur  in  the  order  reversing  the  judgment  of 
the  district  court. 


Contract  wnERXBT  Holder  or  Headriqht  CsRTinGATX  places  it  in  the 
'kands  of  a  locator  under  a  covenant  to  locate,  survey,  and  obtain  a  patent, 
•  and  then  divide  the  land  between  the  owner  and  the  grantee,  and  the  patent 
•18  to  issue  in  the  name  of  one  for  the  benefit  of  both,  it  raises  a  resulting 
trust,  in  which  the  grantee  becomes  the  trustee  for  the  benefit  of  his  equita- 
ble tenant  in  common:  Rom  v.  Amutrong,  78  Am.  Dec.  674,  and  note  6S2. 

'  Contract  bt  Which  Onb  Party  Entitled  to  Prb-khft  Land  agrees 
to  make  no  claim  in  consideration  that  another  ^rty  will  pre-empt  a  larger 
tract,  and  after  obtaining  a  patent  wiU  convey  a  smaUer  tract  to  the  first 
party,  does  not  contravene  the  pre-emption  laws,  nor  is  it  within  the  stataia 
of  frauds:  Treadwa^  ▼.  Wilder,  8  Kev.  97,  citing  the  principal 
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Whsrb  Right  to  Use  Kunntng  Water  is  Based  upon  Affbopbiatioh, 
and  not  upon  an  ownership  in  the  soil,  priority  of  appropriation  gives 
the  superior  right. 

Wren  Work  is  Necbssart  to  be  Done  to  Complete  Appeopbiation  of 
running  water,  tho  claimant  is  given  a  reasonable  time  within  which  to 
do  it,  and  though  the  appropriation  is  not  deemed  complete  until  tho 
actual  diversion  or  use  of  the  water,  still  if  the  work  is  prosecuted  with 
reasonable  diligence,  the  right  of  appropriation  relates  to  the  time  when 
the  first  step  was  taken  to  secure  it.  But  if  the  work  is  not  pushed  with 
diligence,  the  right  does  not  so  relate,  but  dates  from  the  time  when  tha 
work  was  completed,  or  the  appropriation  fully  perfeoted. 
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Whxbx  Qnb  Sxbxs  to  Afpbofbiatb  RnmTiNO  Watie  by  means  of  a  ditch 
requiring  a  Tast  ezpenditore  of  labor  and  capital,  bat  only  canses  aboat 
three  months'  labor  to  be  done  in  thirty  months,  when  the  work  ooold 
be  prosecuted  about  nine  months  in  a  year,  this  is  not  such  diligence  as 
is  required  of  the  clainiant,  in  order  to  make  his  right  relate  back  to  the 
time  when  the  first  step  was  taken  to  secure  it. 

WnERB  It  is  Sought  to  AFrROpaiATs  Running  Watsb  by  mesne  of  a 
ditch,  the  diligence  required  in  its  construction  is  that  constancy  of  pur* 
pose  or  labor  which  is  usual  with  men  engaged  in  like  enterprises,  who 
desire  a  speedy  accompliBhment  of  their  designs,  —  such  assiduity  in  the 
prosecution  of  the  work  as  will  show  a  bona  fidt  intention  to  complete 
it  within  a  reasonable  time.  As  no  unusual  effort  is  required,  so  no  nn- 
reasonable  delay  will  be  tolerated. 

Wherk  It  is  Sought  to  Appropriate  Running  Water  by  means  of  a 
ditch,  the  ill-health  or  pecuniary  embarrassment  of  the  claimant  will  not 
dispense  with  the  necessity  of  actual  appropriation  within  a  reasonable 
time,  or  the  diligence  which  is  usually  required  in  the  prosecution  of  the 
work  necessary  for  the  purpose. 

Verdict  should  not  be  Disturbed  simply  because  the  weight  of  evidence 
appears  to  be  against  it,  but  if  there  is  no  substantial  evidence  to  sup- 
port it,  it  is  the  duty  of  the  appellate  court  to  set  it  aside. 

Due  Diligence  is  Sutficientlt  Clearlt  Defined  to  enable  courts  to 
determine  whether  any  given  state  of  facts  is  sufficient  to  constitute  it 
or  not,  and  the  verdict  is  no  more  conclusive  upon  this  question  than  it 
is  upon  any  other  fact. 

Where  Equftablb  Relief  Sought  by  injunction  is  ancillary  to,  and  de- 
pendent upon,  the  legal  issues  involved  in  the  case,  the  parties  may  claim 
a  jury  to  determine  such  issues,  and  the  injunction  can  only  be  granted 
when  the  verdict  is  in  his  favor  who  cbiims  equitable  relief. 

The  opinion  contains  the  facts. 
HiUyer  and  WilliamSj  for  the  appellants. 
Aldrieh  and  De  Longy  for  the  respondents. 

By  Court,  Lewis,  C.  J.  This  action  is  founded  upon  an 
alleged  unlawful  diversion  of  water,  whereby  it  is  claimed  the 
plaintiff  was  damaged  in  the  sum  of  three  thousand  dollars, 
for  which  judgment  is  asked  against  the  defendants.  An  in* 
junction  is  also  prayed  for  to  restrain  any  future  diversion. 

The  defendants  claim  the  right  to  divert  the  full  quantity  of 
water  taken  by  them,  by  reason  of  an  appropriation  prior  in 
point  of  time  to  any  claim  or  appropriation  by  the  plaintiff. 
And  thus  this  controversy  may  be  determined  upon  its  merits 
by  the  resolution  of  the  question  which  of  the  parties  made 
the  first  appropriation  of  the  water  diverted  by  the  defendants. 

We  have  carefully  examined  the  voluminous  record  in  the 
case  for  the  purpose  of  determining  this  main  question,  and  as 
our  conclusions  are  in  favor  of  the  plaintiff,  the  consideratioa 
of  any  minor  questionB  is  rendered  unnecessary. 
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We  concede  for  the  parpoees  of  the  preseut  discussioi^ 
(although  it  is  a  fact  hy  no  means  beyond  donbt)  that  the 
grantors  of  the  defendants  made  claim  to  and  intended  to  ap- 
propriate the  full  volume  of  water  now  claimed  by  them  long 
prior  to  the  time  when  the  plaintiff's  grantors  appropriated 
what  is  claimed  by  it,  and  place  our  decision  entirely  upon 
the  failure  on  the  part  of  those  from  whom  defendants  derive 
their  title  to  prosecute  their  claim  to  consummation  with  thai 
diligence  which  is  necessary  when  it  is  attempted  to  make  the 
final  act  of  appropriation  relate  to  the  time  when  the  first  step 
was  taken,  or  the  first  act  done  to  make  it.  We  propose  ta 
rely  solely  upon  the  undisputed  facts  and  uncontradicted  evi- 
dence to  support  the  conclusion  at  which  we  ha^e  arrived,  the 
substance  of  which  may  be  thus  stated: — 

In  the  spring  of  the  year  1858,  J.  H.  Rose,  the  grantor  of 
defendants,  desiring  to  convey  water  to  the  village  of  Dayton^ 
from  the  Carson  River,  constructed  for  that  purpose  a  ditch, 
about  four  and  a  half  miles  in  length,  and  of  dimensions  vary- 
ing at  different  points.    At  its  immediate  head  it  was  sixteen 
feet  wide.     For  a  distance  of  one  fourth  of  a  mile  below  it 
averaged  seven  and  one  half  feet  wide  on  top,  and  two  and  one 
half  feet  deep.     Its  general  size  below  that  point  was  three  and 
one  half  feet  wide  at  the  top,  two  and  one  half  feet  on  the  bot- 
tom, and  two  and  one  half  feet  deep.    The  ditch  was  thus  con- 
structed in  the  year  1858.     In  the  following  year  water  was 
run  through  it  to  Dayton.    And  it  remained  pretty  much  in 
this  condition  until  the  fall  of  the  year  1862,  at  which  time 
Rose  entered  into  a  contract  with  Sbanklin  and  McConnell  for 
its  enlargement  to  its  present  capacity.    Work  was  immed- 
iately commenced  under  that  contract,  and  the  present  ditch 
completed  early  in  18G5.     Under  this  contract  an  entirely  new 
survey  was  made,  and  the  water  was  taken  from  the  river  at  a 
point  one  quarter  of  a  mile  above  the  head  of  the  old  ditch, 
and  on  the  opposite  side  of  the  river.    The  size  of  this  new 
ditch,  which  is  called  the  Shanklin  and  McConnell  ditch,  is 
thirteen  feet  in  width  at  the  top,  nine  feet  on  the  bottom,  and 
four  feet  deep.    Its  fiumes  are  six  feet  by  three,  with  a  fall  of 
one  fifth  of  an  inch  to  the  rod.    The  volume  of  water  which 
can  be  run  through  it  is  ten  times  greater  than  could  have 
been  run  through  the  old  Rose  ditch,  its  capacity  being  fifty- 
seven  cubic  feet  per  second,  while  the  old  ditch  was  capable  of 
discharging  only  about  four  and  a  half  feet. 
The  grantors  of  the  plaintiff  made  no  claim  to  any  water 
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until  the  month  of  July,  A.  D.  1859.  In  that  year  they 
diverted  the  water  from  the  river  at  a  point  some  dietance 
below  the  head  of  the  Rose  ditch,  used  some  quantity  of  it 
that  year,  and  in  the  fall  of  1860  completed  their  ditch  to  its 
present  capacity,  and  have  ever  since  used  the  water  thus- 
diverted  for  motive  power. 

The  defendants  claim  that  the  ditch,  as  constructed  or  en- 
larged by  Shanklin  and  McConnell,  is  in  accordance  with  th» 
original  design  of  Rose,  from  whom  they  acquired  their  right; 
that  such  design  was  manifested  by  the  fact  that  his  first  ditch 
was  of  as  great  capacity  for  a  quarter  of  a  mile  from  its  head 
as  the  present  ditch,  and  hence  that  their  right  to  the  entire 
volume  of  water  which  the  present  ditch  will  carry  must  relate 
to  the  time  when  Rose  did  the  first  act  towards  appropriating 
it,  which  was  in  the  spring  of  the  year  1858. 

The  plaintiff  concedes  that  the  defendants,  as  the  first  appro- 
priators,  have  the  right,  first,  to  divert  through  their  ditch  so 
much  of  the  water  of  the  river  as  would  have  run  through  the 
old  ditch.  It  is  then  claimed  that  the  plaintiff  is  entitled  to 
sufficient  water  to  fill  its  ditch,  counsel  arguing  on  its  behalf 
that  the  grantors  of  defendants  had  no  right  to  increase  the 
capacity  of  the  old  ditch  to  its  prejudice.  Where  the  right  to 
the  use  of  running  water  is  based  upon  appropriation,  and  not 
upon  an  ownership  in  the  soil,  it  is  the  generally  recognized 
rule  here  that  priority  of  appropriation  gives  the  superior  right. 
When  any  work  is  necessary  to  be  done  to  complete  the  appro- 
priation, the  law  gives  the  claimant  a  reasonable  time  within 
which  to  do  it;  and  although  the  appropriation  is  not  deemed 
complete  until  the  actual  diversion  or  use  of  the  water,  still  if 
such  work  be  prosecuted  with  reasonable  diligence,  the  right  re- 
lates to  the  time  when  the  first  step  was  taken  to  secure  it.  If, 
however,  the  work  be  not  prosecuted  with  diligence,  the  right 
does  not  so  relate,  but  generally  dates  from  the  time  when  the 
work  is  completed  or  the  appropriation  is  fully  perfected. 

As  we  have  already  stated,  we  concede  the  fact,  for  the  pres- 
ent, that  Rose  designed,  when  he  constructed  his  ditch  in  the 
year  1858,  to  enlarge  it  to  the  capacity  of  the  present  ditch, 
and  if  he  has  shown  that  the  design  thus  conceived  was  prose- 
cuted with  a  reasonable  degree  of  diligence  until  its  comple- 
tion, then  the  defendant's  right  to  that  quantity  of  water  now 
claimed  by  them  will  relate  back  to  the  spring  of  1858,  and 
thus  antedate  the  plaintiff's  right  eighteen  months  or  two 
years,  thereby  giving  them  the  superior  right.    But,  in  our 
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opinion,  the  evidence  shows  an  utter  failure  on  the  part  of 
Rose  to  prosecute  his  original  design  with  that  diligence  which 
the  law  requires.  The  manner  in  which  this  work  was  prose* 
•cuted  we  gather  from  the  testimony  of  Rose  himself.  In  the 
year  1858,  the  ditch  was  constructed,  and  a  great  deal  of  work 
was  necessarily  done.  In  the  succeeding  year,  also,  a  consid- 
able  amount  of  work  was  done  in  cleaning  out  the  ditch  and 
enlarging  it  in  some  places.  Some  time  in  the  summer  of 
this  year  the  ditch  was  completed  to  such  an  extent  that  a 
«mall  quantity  of  water  was  run  through  it  to  Dayton.  It  is 
very  doubtful  whether  any  work  was  done  this  year  towards 
a  systematic  enlargement  of  the  ditch  for  the  purpose  of  in- 
•creasing  its  general  capacity.  Rose  himself  thus  describes 
the  work  done:  "I  was  trying  to  get  more  water  through;  so 
wherever  earth  or  rock  slid  in  from  the  sides  of  the  ditch,  all 
the  men  hired  by  the  day  were  instructed  to  dig  or  throw  it 
out,  and  to  throw  out  all  the  loose  dirt  or  gravel  that  was  not 
worked  out  by  the  water  running  through." 

However  this  may  be,  it  is  certain  that  in  the  succeeding 
year,  that  is,  in  1860,  nothing  whatever  was  done  towards  en- 
largement. Indeed,  the  only  thing  done  during  the  entire 
year  was  the  employment  of  two  men,  who  were  engaged  for 
s.  few  days  in  throwing  out  rock  from  the  ditch.  This  is  all 
the  work  that  was  done  between  the  fall  of  1859  and  the 
month  of  May,  A.  D.  1861,  a  period  of  more  than  eighteen 
months.  As  counsel  for  appellant  very  aptly  remarked:  ^^  Rose 
during  this  time  gave  to  other  pursuits  his  time  and  industry, 
and  to  the  vast  enterprise  of  securing  all  the  waters  of  the 
Carson  River,  only  a  diligent  contemplation."  The  year  1861 
is  little  less  barren  of  results.  A  few  men  were  employed  for 
a  period  of  three  months  only,  who.  Rose  says,  were  engaged 
in  cleaning  out  and  enlarging  the  ditch.  From  the  fall  of 
1861  to  the  summer  of  1862,  nothing  appears  to  have  been 
done.  In  the  summer  from  three  to  twenty  men  were  em- 
ployed, and  continued  work  for  about  five  months.  But  it  is 
not  pretended  that  they  were  employed  at  enlarging  but  only 
-cleaning  out  the  ditch.  Rose  testifies  that  he  did  not  know 
that  it  was  enlarged  at  all  that  year;  that  the  heavy  rains 
during  the  winter  had  filled  it  up  in  many  places;  that  he 
had  it  all  cleaned  out.  In  September  of  this  year,  the  con- 
tract between  Rose  and  Shanklin  and  McConnell  was  entered 
into,  and  during  the  years  1863  and  1864  the  work  progressed, 
and  the  present  ditch  of  the  defendants  was  completed.    Thus, 
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it  appears,  that  from  the  fall  of  1869  to  the  summer  of  1862^ 
«  period  of  over  two  years  and  a  half,  work  was  done  upon 

the  ditch  for  about  three  months  only;  that  was  during  the 
year  1861,  when  Rose  testifies  that  from  seventeen  to  twenty 
men  were  employed.  During  this  period  of  inactivity  on  the 
part  of  Rose,  the  grantors  of  the  plaintiff  prosecuted  their 
work  vigorously,  and  finished  their  ditch  to  its  present  capa- 
-city  in  the  year  1860.  These  facts,  it  is  argued  on  behalf  of 
defendants,  show  such  diligence  on  the  part  of  their  grantor 
in  the  prosecution  of  his  original  design  as  to  make  their  right 
to  the  quantity  of  water  now  diverted  by  them  relate  to  the 
time  when  Rose,  in  the  year  1858,  did  the  first  act  towards 
appropriation.  We  are  constrained  to  differ  from  counsel 
upon  this  proposition. 

In  our  judgment,  those  facts  exhibit  an  utter  want  of  dili- 
gence in  the  prosecution  of  the  design  which  it  is  claimed  was 
undertaken  by  Rose.  If  the  labor  of  twenty  men  for  three 
or  four  months,  in  a  period  of  two  years  and  a  half,  consti- 
tutes, diligence  in  the  prosecution  of  such  a  vast  enterprise  as 
this,  it  is  difiScult,  if  not  impossible,  to  designate  the  entire 
want  of  diligence.  The  manner  Mn  which  this  work  was 
prosecuted  certainly  does  not  accord  with  what  is  generally 
understood  to  be  reasonable  diligence.  Diligence  is  defined 
to  be  the  *^  steady  application  to  business  of  any  kind;  con- 
stant effort  to  accomplish  any  undertaking."  The  law  does 
not  require  any  unusual  or  extraordinary  efforts,  but  only 
that  which  is  usual,  ordinary,  and  reasonable.  The  dili- 
gence required  in  cases  of  this  kind  is  that  constancy  or 
steadiness  of  purpose  or  labor  which  is  usual  with  men  en- 
gaged in  like  enterprises,  and  who  desire  a  speedy  accomplish- 
ment of  their  designs,  —  such  assiduity  in  the  prosecution  of 
the  enterprise  as  will  manifest  to  the  world  a  bona  fide  inten- 
tion to  complete  it  within  a  reasonable  time.  It  is  the  doing 
of  an  act,  or  series  of  acts,  with  all  practical  expedition,  with 
no  delay,  except  such  as  may  be  incident  to  the  work  itself. 
The  law,  then,  required  the  grantors  of  the  defendants  to 
prosecute  the  work  necessary  to  an  execution  of  the  design 
with  all  practical  expedition. 

But  the  evidence  clearly  shows  that  this  was  not  done.  The 
ditch  was  of  the  same  general  size,  and  the  flumes  of  the  same 
capacity,  at  the  time  when  Shanklin  and  McConnell  com- 
menced work,  as  they  were  in  the  spring  of  1859. 

As  no  great  effort  is  made  necessary,  so  no  unreasonable 
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dilatoriness  or  delay  is  tolerated.  But  it  is  unnecessary  for 
us  to  determine  what  would  be  deemed  reasonable  diligence  on 
the  part  of  the  grantors  of  the  defendants  in  this  case;  it  is 
enough  to  say  that  the  doing  of  five  or  six  days'  work  during  a 
period  of  sixteen  months,  that  is,  from  the  fall  of  1859  to  the 
month  of  May,  1861,  and  only  three  months'  labor  during  a 
period  of  two  years  and  a  half,  does  not  exhibit  that  diligence 
which  the  law  requires.  The  weather  would  not  have  prevented 
work  upon  this  ditch  ordinarily  more  than  three  or  four  months 
in  the  year;  hence  labor  upon  it  could  probably  have  been 
prosecuted  during  eight  or  nine  months  out  of  every  twelve. 
Here,  however,  there  was  a  period  of  thirty  months,  when  only 
about  three  months'  work  was  done,  or  one  month  out  of  every 
ten.  Rose  during  this  time  may  have  dreamed  of  his  canal 
completed,  seen  it  with  his  mind's  eye  yielding  him  a  great 
revenue;  he  may  have  indulged  the  hope  of  providential 
interposition  in  his  favor;  but  this  cannot  be  called  a  dili- 
gent prosecution  of  his  enterprise.  Surely  he  could  hardly 
have  expected  to  complete  it  during  his  natural  life  by  such 
efforts  as  were  made  through  this  period. 

It  is,  however,  claimed  on  behalf  of  the  defendants  that  all 
the  work  was  done  at  this  time  which  under  the  circumstances 
could  be  done,  and  that  the  law  requires  no  more.  Rose's  ill- 
ness for  a  short  time  early  in  the  year  1860,  his  want  of  means, 
and  considerations  of  economy,  are  suggested  as  circumstances 
to  be  considered  in  determining  whether  the  enterprise  was 
prosecuted  with  reasonable  diligence.  Rose  testifies  that  in 
the  spring  of  the  year  1860  he  was  sick.  But  it  is  not  shown 
that  that  should  necessarily  interfere  with  the  prosecution  of 
the  work.  For  aught  that  appears  in  the  record  it  could  have 
proceeded  notwithstanding  his  illness.  If  it  were  admitted, 
however,  that  his  illness  constituted  a  valid  excuse  for  a  want 
of  diligence,  it  would  only  excuse  it  whilst  such  illness  con- 
tinued, which  was  only  for  a  short  time  in  the  early  part  of 
1860.  But  we  are  inclined  to  believe  that  his  illness  is  not  a 
circumstance  which  can  be  taken  into  consideration  at  all. 
Like  the  pecuniary  condition  of  a  person,  it  is  not  one  of  those 
matters  incident  to  the  enterprise,  but  rather  to  the  person. 
The  only  matters  in  cases  of  this  kind  which  can  be  taken  into 
consideration  are  such  as  would  affect  any  person  who  might 
be  engaged  in  the  same  undertaking,  such  as  the  state  of  the 
weather,  the  difficulty  of  obtaining  laborers,  or  something  of 
that  character.    It  would  be  a  most  dangerous  doctrine  to 
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hold  that  ill  health  or  pecuniary  inability  of  a  claimant  of  a 
^ater  privilege  will  dispense  with  the  necessity  of  actual  ap- 
propriation within  a  reasonable  time,  or  the  diligence  which  is 
usually  required  in  the  prosecution  of  the  work  necessary  for 
the  purpose.  We  find  no  recognition  of  such  doctrine  in  the 
law.  Nor  are  we  disposed  to  adopt  it  as  the  rule  to  govern 
•cases  of  this  kind.  There  is  nothing,  therefore,  in  the  volum- 
inous record  brought  before  us  which  in  any  wise  tends  to  ex- 
cuse the  inactivity  and  want  of  effort  displayed  during  the  two 
years  and  a  half  we  have  referred  to.  Nothing  to  show  that 
the  work  of  enlarging  the  ditch  could  not  have  been  systemati- 
cally prosecuted  during  the  greater  part  of  every  year,  or  that 
there  was  any  difficulty  in  getting  laborers. 

We  conclude,  therefore,  that  Rose  and  his  associates  did  not 
prosecute  the  work  upon  their  ditch  with  that  diligence  which 
the  law  required,  and  so  their  right  to  any  quantity  of  water, 
beyond  what  could  be  taken  through  the  old  ditch,  is  subordi- 
nate and  subject  to  the  rights  of  the  plaintiff.  


It  is,  however,  contended  that  the  verdict  of  the  jury  upon 
this  point  is  conclusive.  And  as  it  found  that  the  work  was 
prosecuted  with  due  diligence,  the  court,  it  is  argued,  must  be 
controlled  by  that  finding.  The  general  power  of  an  appellate 
court  to  set  aside  the  verdict  of  a  jury  when  it  is  not  warranted 
by  the  evidence  is  not,  we  presume,  denied  by  respondents, 
but  it  is  argued  no  such  verdict  should  be  disturbed  when  no 
other  objection  is  made  to  it,  if,  upon  any  rational  view  of  the 
evidence,  it  can  be  supported.  To  this  qualification  we  heartily 
assent,  believing  it  to  be  the  correct  rule,  and  one  founded 
upon  most  excellent  reason.  The  jury  and  judge  at  nisi  prius 
generally  have  better  means  of  arriving  at  correct  conclusions 
upon  matters  of  fact  that  the  appellate  court  has.  They  have 
the  opportunity  of  observing  the  general  bearing  of  the  wit- 
nesses, and  the  manner  in  which  they  testify,  and  are  better 
able  to  determine  what  degree  of  weight  should  be  given  to  the 
testimony  of  each  particular  witness  than  the  appellate  court. 
So,  too,  evidence  is  sometimes  of  a  character  which  cannot 
well  be  presented  in  a  record,  or  at  best  but  imperfectly.  It 
behooves  the  appellate  court,  in  view  of  the  disadvantages 
which  it  must  necessarily  labor  under  in  passing  upon  the 
weight  of  testimony,  to  give  great  consideration  to  the  verdict 
of  the  jury  upon  it,  and  this  tne  courts  are  generally  disposed 
to  do:  See  cases  referred  to  in  State  v.  Yellow  Jacket  Co^  8 
Nev.  38. 
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If,  therefore,  there  be  any  evidence  of  a  substantial  character 
to  support  the  verdict,  the  better  opinion,  we  think,  is,  that  it 
should  not  be  disturbed  simply  because  the  weight  of  evidence 
appears  to  be  against  it  However,  if  there  be  no  substantial 
evidence  upon  the  side  of  the  verdict,  it  is  the  undoubted  duty 
of  the  appellate  court  to  set  it  aside.  In  our  opinion,  the 
record  in  this  case  presents  just  such  a  case. 

The  testimony  on  behalf  of  the  defendants,  without  any^ 
weight  being  given  to  that  of  the  plaintiff,  not  only  fails  tO" 
show  that  their  grantors  prosecuted  the  work  on  their  ditch 
with  reasonable  diligence,  but  on  the  contrary  shows  affirma- 
tively that  they  did  not.    There  is  no  dispute  whatever  as  to* 
the  amount  of  work  done  during  the  time  to  which  we  have- 
referred.    Indeed,  the  testimony  of  the  defendants'  grantors  is 
accepted  as  correct  in  that  respect    It  must  be  conceded  that 
in  the  ordinary  course  of  things  work  of  the  character  required 
could  have  been  carried  on  during  the  greater  part  of  every 
year.    But  by  the  defendants'  own  evidence  it  is  shown  that  for 
one  entire  year  nothing  of  any  consequence  was  done,  and  for 
a  period  of  two  years  and  a  half  the  work  on  this  great  project 
was  carried  on  only  for  about  three  months,  and  no  excuse 
which  can  be  recognized  by  the  law  is  offered  for  this  in- 
activity.   These  are  facts  which  are  not  denied  by  the  defend- 
ants.   Such  being  the  case,  it  is  only  necessary  for  this  court 
to  decide  whether  these  undisputed  facts  show  that  diligence 
on  the  part  of  the  grantors  of  the  defendants  in  the  prosecution 
of  the  work  on  this  old  ditch  which  the  law  required  of  them. 
There  is  no  evidence  to  weigh.     Nothing  to  be  done  but  to 
decide  whether  all  that  is  claimed  to  have  been  done  by  the 
grantor  of  defendants  meets  the  requirements  of  the  law.    If 
it  is  perfectly  apparent  that  it  does  not,  why  should  not  the 
verdict  of  the  jury  finding  otherwise  be  set  aside,  as  a  verdict 
in  any  other  case  which  is  totally  unsupported  by  the  evi- 
dence?    We  see  no  reason  why  the  verdict  of  a  jury  should  be 
any  more  conclusive  upon  the  question  of  due  diligence  than 
it  is  upon  any  other  fact.     Due  diligence  is  sufficiently  clearly 
defined  to  enable  the  courts  to  determine  whether  any  givei^ 
state  of  facts  is  sufficient  to  constitute  it  or  not    Whether  it 
has  been  shown  or  not,  is  certainly  not  a  matter  to  be  finally 
determined   by  the  arbitrary  assumption  or  conclusion  of  a 
jury  in  every  particular  case.    If  so,  and  the  courts  have 
nothing  definite  and  fixed  by  which  the  correctness  of  such 
assumption  or  conclusion  may  be  tested,  then  the  verdict  of  a 
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jury  upon  the  question  of  diligence  must,  in  every  case,  be- 
absolutely  final,  even  if  it  involved  an  evident  and  bald  ab- 
surdity. If  they  found  due  diligence  to  have  been  exercised 
when  absolutely  nothing  was  done,  or  that  it  was  not  excr- 
cised  when  everything  possible  was  done,  litigants  could  not 
be  relieved  from  such  a  finding.  But,  as  we  have  already 
stated  f  we  think  a  verdict  upon  the  question  of  diligence  may,, 
like  the  verdict  upon  any  other  question,  be  set  aside,  if  un- 
supported or  unwarranted  by  the  evidence.  The  undisputed 
evidence  in  this  case  shows  an  utter  want  of  diligence  on  the* 
side  of  the  defendants.  The  finding  to  the  contrary  must,, 
therefore,  be  set  aside. 

The  equitable  relief  sought  in  this  case  is  ancillary  to,  and 
entirely  dependent  upon,  the  legal  issues.  A  final  injunctioi> 
should  not  be  granted  until  it  is  determined  that  the  defend- 
ants diverted  more  water  than  they  bad  a  right  to,  and  that 
by  reason  of  such  diversion  the  plaintiff  was  deprived  of  the- 
quantity  to  which  it  was  entitled.  These  are  facts,  however,, 
to  determine  which  the  parties  have  a  right  to  claim  a  jury. 
As  it  was  necessary  under  the  old  practice  to  have  the  title- 
or  legal  right  settled  by  the  law  court  before  an  injunction< 
would  issue,  so  here,  although  the  entire  relief,  legal  and 
equitable,  is  sought  in  one  action,  still  the  parties  have  the 
right  to  claim  a  jury  to  determine  all  the  legal  issues,  and  an 
injunction  can  only  be  granted  when  the  verdict  of  the  jury  i» 
in  his  favor  who  claims  such  equitable  relief.  As  there  ar& 
issues  involved  in  this  case  which  must  be  passed  upon  by  a 
jury  before  the  final  injunction  can  properly  issue,  we  cannot 
direct  the  court  below  to  issue  such  injunction,  but  must  order 
a  new  trial. 

It  is  so  ordered. 

Whitman,  J.,  did  not  participate  in  the  foregoing  decision. 


As  BETWUN  Occupants  ot  Pitblio  Land  claiming  water  by  appropria- 
tion, he  has  the  best  right  who  is  first  in  time:  Lobdell  v.  Simpaon,  90  Am. 
Dec.  537,  and  note  541;  Davin  v.  OcUe^  91  Id.  554;  Barnes  v.  Sabron,  .10 
Nev.  233;  (Inion  M,  A  M,  Co,  v.  Ffrris,  2  .Saw.  184;  Vanaickle  ▼.  ffainea,  7 
Nev.  289,  all  citing  the  principal  case. 

Right  to  Usb  ot  Water  Relates  Back  to  Date  of  oommenoement  of 
work  done  with  bona  Jide  intention  of  appropriating  it  to  a  useful  purpose  r 
MaerU  v.  BkkneU,  68  Am.  Dec.  257,  and  note  260. 

To  Ck)N?nTUTE  Due  Dilioence  does  not  require  unusual  efforts  or  ex- 
^s^vditures,  but  onl/  such  constancy  in  the  pursuit  of  the  undertaking  as  i» 
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mmaX  with  thoM  in  like  cntcipriw,  — racb  aandaity  as  ahmri  a  homa  fdt 
intentioo  to  complete  it  within  a  reaaonable  time:  Uh/Jamd  Dikk  Ca.  t. 
Mitw/ord,  5  CoL  336^  citing  the  principel  cue. 

Veedict  will  hot  bb  Sct  AnpK  merely  becaaie  it  is  ngiimt  the  weight 
of  evidence:  Bryant  r.  Canon  Rmer  Lvmbering  Co.,  93  Am.  Dee.  403^  end  not* 
400;  but  wlien  there  is  no  evidence  to  rapport  it»  it  ihoiild  be  est  aside: 
PurnUy  r.  ilaye$^  92  Id.  350,  and  note  373;  AUxamder  t.  Harrimm^  90 
10.431. 

IvjvncnoK  WILL  MOT  IflBUV,  where  the  investigation  of  a  Jvj  as  to  tha 
lacU  involved  b  required:  Jicatk  v.  DritcoH  52  Am.  Dee.  360. 
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Gbbbish  V.  Glough. 

[48  NlW  HAMP8HIBB,  9.J 
CnASVKL  OT   RiTXR  MXTST    BB   ReQASDSD  AS   RlOHTTCL   AND   AUOUKTUIIBD 

CBAJKWKLf  as  between  the  riparian  owners,  where  it  has  been  gradoaUy 
changed,  by  wearing  away  on  one  side  and  increasing  on  the  other. 

Land  Forked  bt  Aoorbtions  on  Onb  Sidb  ot  Rivbb  Belongs  to 
BiPARiAN  Owner  on  That  Sidb,  and  is  as  much  entitled  to  protection 
as  his  original  land. 

BiPARiAN  Owner  mat  Pbotbot  ma  Banks  vrom  BNgeoaohment  ov  Riybb, 
by  mbbling  or  other  means,  proYided  he  does  not  canse  a  change  in  the 
then  accustomed  channel  of  the  river,  to  the  material  and  appreciable  in- 
jury of  other  riparian  owners. 

Doctrine  that  Riparian  Owner  has  Riqht  to  Reasonable  Usa  of 
Waters  of  Stream  does  not  Applt  to  the  case  of  one  who  erects  a 
dam,  breakwater,  or  other  obstruction,  so  as  to  turn  the  current  of  thtt 
stream  over  onto  the  land  of  another,  for  the  purpose  of  protecting  his 
own  land  from  the  encroachment  of  the  stream. 

Case.  It  appeared  that  for  several  years  the  Merrimack 
River  had  been  encroaching  upon  the  defendant's  land  on  the 
eastern  bank,  while  it  had  been  receding  from  the  plaintifiTs 
land  on  the  opposite  shore.  In  1861,  the  defendant,  to  pre- 
vent further  encroachments,  erected  certain  breakwaters  in 
the  river  along  his  land,  which  the  plaintiff  contended  changed 
the  current  of  the  river  and  threw  it  upon  his  land,  washing 
it  away.  The  court  instructed  the  jury  that  the  defendant 
had  the  right  to  protect  his  banks  from  further  encroachments 
of  the  river,  by  rubbling  or  other  means,  such  as  breakwaters, 
provided  it  did  not  cause  a  change  in  the  accustomed  channel 
of  the  river,  to  the  material  and  appreciable  injury  of  other 
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riparian  proprietors,  but  had  no  right  to  turn  the  current  of 
the  ri^er  so  as  to  throw  it  over  onto  the  plaintiflfs  land  and 
wash  it  away;  that  if  the  channel  of  the  river  was  gradually 
changed,  by  wearing  away  on  one  side  and  increasing  on  the 
other,  by  slow  and  imperceptible  degrees,  the  channel  as  so- 
changed  must  be  regarded  as  the  rightful  and  accustomed 
channel,  as  between  the  parties,  in  respect  to  ownership  on 
each  side;  and  that  in  respect  to  such  channel  so  formed,  the 
defendant  had  no  right  to  turn  it  onto  the  plaintiffs  land  to 
his  material  and  appreciable  injury,  but  might  lawfully  pre- 
vent further  encroachments  upon  his  own  land.  The  plain* 
tiff  had  a  verdict,  and  the  defendant  moved  for  a  new  trial. 
The  questions  of  law  were  reserved  for  the  whole  court. 

J".  H,  QeorgCy  for  the  plaintiff. 
Pike^  for  the  defendant. 

By  Court,  Saboent,  J.  It  is  very  well  settled  that  land 
formed  on  one  side  of  a  stream  of  water  by  the  variations  Iq 
the  channel  caused  by  the  natural  flowing  of  the  water  therein 
belongs  to  the  owner  of  the  land  on  that  side  of  the  stream. 
These  natural  accretions  are  entitled  to  the  same  protectioa 
when  once  acquired  that  the  original  inclosure  would  have 
been.  Either  party  may  protect  himself  against  any  antici* 
pated  change  of  that  kind  by  rubbling  or  securing  his  bank  ia 
any  way  that  shall  keep  the  channel  in  its  present  location, 
if  he  do  not  thereby  injure  or  raise  the  water  upon  his  neigh- 
bor's land,  either  above  or  opposite  to  him:  Scratton  v.  Brourtij 
4  Barn.  &  C.  485;  Rex  v.  Lord  Yarboroughy  3  Id.  91;  Adams 
V.  Frothiaghamj  3  Mass.  352  [3  Am.  Dec.  151];  ifex  v.  Trafford^ 
1  Barn.  &  Adol.  874;  Jones  v.  Sotdardj  24  How.  41;  Rix  v. 
Johnson,  5  N.  H.  520  [22  Am.  Dec.  472]. 

It  is  claimed  that  the  doctrine  of  reasonable  use  should 
come  in  here  in  the  use  of  measures  for  self-protection,  and  the 
case  of  BoMeti  v.  Salisbury  Mfg.  Co.,  43  N.  H.  569, 577  [82  Am. 
Dec.  179],  is  cited  as  an  authority.  But  that  case  evidently 
does  not  apply  here.  The  reasonable  use  doctrine  of  that  case 
was  applied  to  percolation  where  there  was  no  watercourse, 
and  that  case  has  no  bearing  on  this  case.  The  jury  were 
instructed  in  that  case  (p.  571)  that  if  there  was  a  watercourse 
on  plaintiff's  land,  the  defendants  could  not  raise  the  natural 
level  of  the  water  in  the  watercourse  on  plaintiff's  lot,  and 
00  was  the  decision  in  Amoskeqg  Co.  v.  Ooodale^  46  N.  H.  53. 
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The  doctrine  of  the  right  of  reasonable  nee  is  applied  to 
watercourses  in  a  class  of  cases,  as  in  Hayes  v.  WaldroUj  44 
N.  H.  580  [84  Am.  Dec.  105] ;  but  in  those  cases  the  question 
arises  between  one  riparian  owner  who  uses  the  water  of  the 
stream  as  it  passes  through  his  land  for  some  particular  pur- 
pose, and  the  riparian  owners  below  him  on  the  same  stream. 
This  distinction  is  noted  in  Basalt  v.  Salisbury  Mfg,  Co,,  43 
Id.  578  [82  Am.  Dec.  179],  where  it  is  said  that  the  views  in 
relation  to  the  right  of  reasonable  use  as  above  noticed  are  not 
necessarily  in  conflict  with  the  cases  which  hold  that  a  riparian 
proprietor  below  has  in  general  no  right  to  raise  the  water  of 
a  stream  above  its  natural  level  on  land  of  a  riparian  proprie- 
tor above. 

This  doctrine  of  reasonable  use  as  applied  to  watercourses 
is  applied,  so  far  as  we  know,  only  to  a  use  of  the  water  in 
some  ordinary  and  common  sense.  But  in  this  case,  defend- 
ant made  no  use  of  the  water  on  his  land,  but  was  simply 
trying  to  prevent  the  water  from  destroying  his  land.  Sup- 
pose the  defendant  owned  the  plaintiff's  land,  and  (owning 
on  both  banks),  he  should  build  a  dam  across  the  river  to 
prevent  the  river's  washing  away  his  bank,  and  should  thereby 
flow  a  piece  of  plaintiff's  land  up  the  river,  he  would  clearly 
be  liable  according  to  Amoskeag  Co.  v.  Goodale^  supra,  and  all 
the  authorities.  It  could  make  no  difference  whether  he  built 
the  dam  to  protect  his  land  or  saw-logs. 

Whatever  his  object,  he  would  have  no  right  to  raise  the 
level  of  the  river  on  plaintiff's  land  up-stream.  The  doctrine 
of  reasonable  use  does  not  apply  to  a  dam  raising  the  height 
of  the  water  above  the  dam.  Now,  the  plaintiff's  breakwater 
was  a  dam,  or  in  the  nature  of  a  dam.  It  makes  no  differ- 
ence that  it  did  not  extend  across  the  river.  Many  dams 
made  for  use  extend  only  part  way  across  the  stream.  It  is 
immaterial  whether  the  dam  be  long  or  short,  whether  it  be 
a  breakwater,  or  any  other  obstruction.  Its  form,  character, 
and  extent  are  of  no  account  if  it  raises  the  height  of  the  river 
on  land  of  others  above  the  obstruction.  Suppose,  in  clearing 
his  land  of  stones,  the  plaintiff  dumps  them  into  the  river  to 
get  rid  of  them,  thereby  filling  up  and  obstructing  the  chan- 
nel of  the  river,  and  thus  raises  the  water  on  land  of  others; 
he  would  be  liable,  and  there  would  be  no  question  of  reason- 
able use,  nor  would  it  make  any  difference  whether  the  land 
flowed  were  ten  rods  above  the  obstruction,  or  ten  feet,  or  one 
foot;  nor  would  there  be  any  difference  in  principle  whether 
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ilefendaot  owned  the  land  oq  both  sides  of  the  stream  at  the 
place  of  the  obstraction,  and  the  plaintifrs  land  that  was 
flowed  was  ten  rods  above,  or  whether  defendant  owned  bat 
one  bank  of  the  stream,  and  the  plaintiff  owned  the  other 
bank  opposite  which  was  flowed  in  omseqnence  of  such  ob- 
stniction. 

The  general  rule  would  seem  to  be  that,  whether  a  riparian 
owner  uses  the  river  or  not,  he  cannot,  either  in  the  use  of  the 
water  or  in  the  pursuit  of  anj  other  object,  raise  the  height  of 
the  water  in  the  river  on  land  of  others  above  his  obstruction. 
The  instructions  to  the  jury  were  substantially  to  that  effect. 
**  To  turn  the  current  of  the  river  so  as  to  throw  it  over  onto 
the  plaintiff's  land"  is  merely  to  raise  the  height  of  the  water 
above  its  natural  level  on  the  plaintiff's  land  by  defendant's 
breakwater  operating  as  a  dam  or  an  obstruction. 

It  would  seem  that  a  different  rule  had  sometimes  been  ap- 
plied, where  the  lands  border  upon  the  sea  or  ocean.  In  Rez 
v.  Paghanij  8  Barn.  &  C.  355,  it  was  held  that  all  owners  of 
lands  exposed  to  the  inroads  of  the  sea  might  properly  erect 
such  works  as  are  necessary  to  protect  their  lands,  although 
such  works  may  cause  the  sea  to  flow  with  more  force  upon 
the  land  of  another  than  it  would  have  done  without  such  pro- 
tection. 

But  the  distinction  between  that  case  and  the  case  qf  ordi- 
nary watercourses  is  recognized  in  England,  as  will  be  seen  by 
the  remarks  of  Lord  Tenterden,  C.  J.,  in  Rex  v.  Traffordy  1  Barn. 
&  Adol.  874.  He  says:  "  It  is  a  well-known  fact  that  the  sea 
occasionally,  by  some  change  proceeding  from  natural  and 
unknown  causes,  makes  gradual  inroads  on  parts  of  a  coast 
which  had  been  free  from  its  waters  for  centuries.  On  such 
occurrences  it  has  been  compared,  and  justly  compared,  to  a 
common  enemy,  against  which  every  person  may  defend  him- 
self as  he  can,  but  this  is  perfectly  different  from  an  occasional 
course  of  superabundant  inland  water,"  etc. 

In  regard  to  ordinary  watercourses,  it  seems  well  settled 
that  a  riparian  proprietor,  for  his  own  protection  or  conve- 
nience, has  no  right  to  build  anything  which,  in  times  of  ordi- 
nary flood,  will  throw  the  water  on  the  grounds  of  another 
proprietor  so  as  to  overflow  and  injure  them.  One  may  protect 
his  own  property;  but  "though  the  river  threatens  to  change  its 
channel,  and  to  encroach  upon  your  land,  you  cannot  protect 
yourself,  to  the  prejudice  of  the  opposite  proprietor":  Angell 
on  Watercourses,  sec.  330-334,  and  cases  cited. 
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We  think  the  instructions  were  correct,  and  there  must  be 
judgment  on  the  verdict. 

RiPABiAN  Pboprietor  IS  Entitlkd  to  Land  Formed  bt  Imperceptibli 
Accretion  or  Recession  ot  Water:  Hoffan  v.  CampbeU,  33  Am.  Dec.  267, 
and  note;  MunidpalUy  No.  2  r,  Orleans  CoUon  Press,  36  Id.  624;  Stepfiensonv, 
Ooff,  43  Id.  171;  Sjngener  v.  Cooner,  64  IiL  755;  Warren  v.  Chambers,  01  Id. 
538;  bnt  see  Mayor  etc.  qf  Mobile  v,  Eslava,  33  Id.  325;  Dana  ▼.  Jaekaon  Streei 
Wharf  Co.,  89  Id.  164. 

Riparian  Proprietor's  Right  to  Use  Waters  ov  Stream:  See  Daxis  v. 
Oetckell,  79  Am.  Dec.  636,  and  note;  Dams  v.  Winslow,  81  Id.  573;  CUy  qf 
Sprimifield  v.  Harris,  81  Id.  715;  DasseU  v.  Salisbury  Mfg.  Co.,  82  Id.  179; 
Rhodes  ▼.  WhMiwdy  84  Id.  631 ;  Hayes  v.  Waldron,  84  Id.  105;  Brown  v.  Brown, 
86  Id.  406;  Ferrea  v.  Knipe,  87  Id.  128;  Merrifield  v.  Lombard,  90  Id.  172; 
Lobdell  ▼.  Simpson,  90  Id.  537. 

Right  ot  Land-owner  to  Protect  Himselt  erom  Rivers  and  Over- 
flows BT  Dams,  Levees,  and  Other  Means,  Which  Result  Injuriously 
TO  OrHBRS.  — It  is  a  general  mla  that  a  ripariaa  proprietor  is  entitled  to 
have  the  stream  flow  to  and  from  his  land  in  its  natoral  state,  and  that  he 
cannot  divert  it  £rom  its  aooustomed  course  to  the  injury  of  others:  Qonld 
on  Waters,  sec  160;  even  though  his  pnrpoee  be  merely  to  protect  his  own 
land.  In  BurweU  ▼.  Hobson,  12  Oratt  322,  a  0.,  65  Am.  Deo.  247,  Mon- 
cnre,  J.,  said:  ''The  maxim,  Sie  tUert  tuo  ut  alienum  non  lasdas,  emphatically 
applies  to  the  case  of  a  riparian  proprietor,  and  is  the  true  legal  as  well  as 
moral  measure  of  his  rights.  He  has  no  right  to  divert  the  stream,  or  any 
part  of  it,  from  its  accustomed  course,  to  th»  injury  of  other  persons.  This  is 
a  plain  proposition  laid  down  by  all  the  writers  on  the  subject  of  water  rights. 
But,"  he  continues,  "it  is  contended  that  this  rule  is  confined  in  its  application 
to  the  ordinary  course  of  the  stream,  and  that  a  riparian  proprietor  may  law- 
fully protect  his  property  from  floods  by  erecting  a  dike  or  other  obstruction 
on  his  own  land,  though  its  necessary  effect  may  be  to  turn  the  superabun- 
dant water  on  the  land  of  his  neighbor.  Such  a  distinction  between  the 
ordinary  and  extraordinary  flow  of  a  stream  is  not  laid  down  or  recognized 
by  any  elementary  writer,  nor  in  any  adjudged  case,  so  far  as  I  have  seeu. 
The  utmost  extent  to  which  the  autiiorities  seem  to  go  in  that  direction  is, 
that  a  riparian  proprietor  may  erect  any  work  in  order  to  prevent  his  laud 
from  being  overflowed  by  any  change  of  the  natural  state  of  the  stream,  and 
to  prevent  its  old  coarse  from  being  altered  ";  citing  Angell  on  Watercourses, 
sec.  333.  "But  he  has  no  right,  for  his  greater  convenience  and  benefit,  to 
build  anything  which  in  times  of  ordinary  flood  will  throw  the  water  on  the 
grounds  of  another  proprietor,  so  as  to  overflow  and  injure  them.  If,  in  the 
case  of  such  an  obstruction,  it  appears  that  the  injury  therefrom  arose  from 
causes  which  might  have  been  foreseen,  such  as  ordinary  periodical  freshets, 
he  is  liable  for  the  damage.  That  the  supposed  distinction  does  not  exist 
was  expressly  decided  by  the  court  of  king's  bench  in  Rex  v.  Trafford,  I 
Barn.  &  Add.  874;  S.  C,  20  Eng.  Com.  L.  726.  Tontcrden,  C.  J.,  in  deliv- 
ering  the  judgment  of  the  court  in  that  case,  said:  '  Now,  it  has  long  been 
established  that  the  ordinary  course  of  water  cannot  be  lawfully  changed  or 
obstructed  for  the  benefit  of  one  class  of  persons  to  the  injury  of  another. 
Unless,  therefore,  a  sound  distinction  can  be  made  between  the  ordinary 
course  of  water  flowing  in  a  bounded  channel  at  all  usual  seasons,  and  the 
extraordinary  course  which  its  superabundant  quantity  has  been  accustomed 
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to  take  at  particular  seaaons,  the  creation  and  contimiance  of  these  fendan 
cannot  be  jostified.  Ko  case  has  been  cited  or  found  that  will  sapport  sach 
a  distinction.'  It  is  often  the  mutual  interest  of  adjacent  riparian  proprie- 
tors to  agree  to  erect  works  on  their  respective  lands  to  protect  them  against 
floods,  and  keep  the  water  at  all  times  in  its  natural  channeL  That  interest 
is  generally  sufficient  to  bring  them  to  such  an  agreement.  But  in  the  ab- 
sence of  agreement,  express  or  implied,  or  of  any  statutory  provision  on  the 
subject,  the  law  affords  no  means  of  compelling  the  erection  of  such  works^ 
however  beneficial  they  might  be  to  the  proprietors  or  the  public,  and  will 
not  allow  one  proprietor,  by  erecting  such  works  on  liis  land,  to  compel  an* 
otlier  to  erect  similar  works  on  his  as  a  necessary  means  of  defense.  Each 
has  the  exclusive  right  to  judge  and  act  for  himself  on  this  subject,  taking 
care  not  to  injure  the  property  of  the  other." 

In  Memies  v.  Breadaibane,  3  Bligh,  N.  S.,  414,  S.  C,  3  Wils.  k  S.  243,  it  is 
said  that  a  riparian  owner  cannot  erect  an  embankment  upon  the  stream, 
which,  in  time  of  flood,  would  throw  the  water  upon  the  opposite  bank,  to 
the  injury  of  the  proprietor  thereof.  And  this  is  the  ruling  in  the  principal 
case. 

In  Avery  v.  Empire  W,  Co.,  82  K.  Y.  582,  it  is  held  that  an  upper  pro- 
prietor who  has  embanked  against  the  inroads  of  the  stream,  to  the  injury  of 
a  lower  proprietor,  cannot  complain  of  the  act  of  the 'latter  who,  in  embank- 
ing against  such  injury,  causes  damage  to  the  former. 

While  there  is  no  doubt  that  the  owner  of  land,  which  is  l)eing  inundated 
by  a  stream  breaking  away  from  its  channel,  may  legally  erect  an  embank- 
ment, wliich  does  not  change  the  course  of  the  water  or  its  measure  or  flood, 
to  prevent  its  changing  its  course,  or  encroaching  upon  lands  not  in  its  course, 
or  to  turn  it  back  into  its  chanflel  after  it  has  broken  away  {Farquharson  v. 
FarquJtarson,  3  Bligh,  N.  S.^  421,  Pierce  v.  Kinney,  59  Barb.  56),  he  must  not, 
in  so  doing,  cause  it  to  flow  onto  the  land  of  another,  except  in  its  accustomed 
channel:  TuUiill  v.  ScoU,  43  N.  H.  525;  Barnes  v.  Marshall,  10  Pac.  Rep.  115; 
Cratqfoi'd  v.  Rarnbo,  7  N.  K  Rep.  429.  In  Barnes  v.  Marshall,  firpra,  the 
bank  of  the  river  upon  defendant's  land  had  been  washed  away,  and  the  river 
flowed  onto  and  threatened  to  cut  a  new  channel  through  Us  land.  The 
court  held  that  the  defendant  could  restore  the  bank  to  its  original  height 
and  condition;  and  that  the  mere  fact  that  the  result  of  so  doing  would  raise 
the  river  to  its  original  height,  and  cause  it  to  again  flow  plaintiff's  land  as  it 
had  been  accustomed  to  do,  would  not  give  plaintiff  any  cause  of  action.  In 
the  principal  case  it  was  held,  in  this  regard,  that  the  channel  of  a  river,  as 
changed  by  gradual  wearing  away  on  one  side  and  gradual  increase  on  the 
other,  must  be  regarded  as  the  rightful  channel,  as  between  owners  on  each 
side. 

A  number  of  cases  have  been  lately  decided  which  are  in  seeming  conflict 
with  the  rule  above  stated,  that  a  land-owner  has  no  right  to  erect  embank- 
ments, for  the  protection  of  his  land  from  floods,  to  the  injury  of  other  pro- 
prietors. In  these  cases,  a  distinction  is  apparently  made  between  water 
flowing  in  a  channel  of  some  kind,  and  within  certain  bounds,  and  waters 
which,  by  reason  of  the  formation  of  the  surrounding  country  in  times  of 
flood,  break  away  from  the  channel  and  cover  the  whole  surface  of  the 
adjoining  land.  But  it  will  be  noticed  that  in  the  cases  which  we  have 
already  considered,  the  rules  laid  down  are  confined  to  "natural  water- 
courses"  running  in  their  "accustomed  channel,"  whether  in  the  ordinsiy 
state  of  the  stream,  or  at  periods  of  high  water,  termed  in  these  cases  "  ordi- 
nary flood,"  or  "periodical  freshet";  and  such  a  distinction  as  has  just  been 
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4rtated,  though  perhaps  not  expressly  made,  would  seem  to  be  reeognized  m 
these  cases  by  the  nse  of  such  terms,  and  the  references  to  extraordinary 
-£oods  beyond  the  accustomed  channel. 

Upon  the  borders  of  our  great  American  rivers  are  immense  tracts  of  land 

which  are  below  the  level  of  the  river.     In  time  of  flood  the  water  will  run 

•over  the  banks,  and  seeking  its  level,  will  continue  over  these  low  lands 

until  they  are  all  submerged,  unless  the  waters  are  confined  by  levees.     In 

a  number  of  cases  such  waters  have  been  regarded  as  surface  waters,  and  the 

land-owners  held  subject,  in  the  right  to  protect  themselves  against  them,  to 

the  rules  of  law  concerning  such  waters.    This  view  has  been  taken  in  In- 

^diana,  where  the  courts  follow  the  common-law  rule  as  to  surface  waters, 

that  an  owner  may  protect  himself  from  the  flow  thereof.    In  Cairo  tic  R.  R, 

-Co,  V.  Stevens,  73  Ind.  278,  S.  C,  38  Am;  Rep.  139,  and  SlueJbyviUe  A  B.  Tpk 

■Co.  V.  Oreerif  99  Ind.  214,  actions  for  obstructing  the  overflow  of  waters  from 

-adjacent  rivers,  the  rule  was  laid  down,  that  ''upon  boundaries  of  his  own 

land,  not  interfering  with  any  natural  or  prescriptive  watercourse,  the  owner 

may  erect  such  barriers  as  he  may  deem  necessary  to  keep  off  surface  water, 

or  overflowing  floods  coming  from  or  across  adjacent  lands;  and  for  any  con- 

aequent  repulsion,  turning  aside,  or  heaping  up  of  these  waters  to  the  injury 

of  other  lands,  he  will  not  be  responsible."    In  Taylor  v.  Fkkas,  64  Id.  167, 

S.  C,  31  Am.  Rep.  114,  it  appeared  that  defendant,  in  view  of  the  occasional 

overflow  of  the  Ohio  River,  planted  a  row  of  trees  on  the  line  of  his  own  land, 

the  effect  of  which  was  to  cause  the  driftwood  which  had  before  been  carried 

by  the  overflow  across  and  beyond  the  plaintiff's  land,  and  onto  the  defend- 

-ant*8  land,  to  lodge  upon  plaintiff's  land,  and  to  cover  five  acres  of  it,  and  to 

form  a  dam  which  prevented  the  water  from  flowing  off  of  said  land  onto  the 

defendant's  land,  which  was  lower.     It  was  held  that  this  gave  plaintiff  no 

^ause  of  action  against  defendant.   The  court,  after  stating  the  interest  which 

land-owners  have  in  both  surface  waters  and  those  running  in  defined  chan* 

nels,  says:  '*  In  the  complaint  before  us,  there  is  no  averment  of  any  water* 

oourse,  except  indeed,  by  way  of  parenthesis,  that  the  place,  during  floods, 

is  a  part  of  the  Ohio  River;  but  the  facts  averred  show  clearly  that  it  is  not 

iipen  the  bed  of  the  river,  nor  within  its  channel,  nor  between  its  banks,  — in 

«hort,  that  it  is  no  part  of  a  watercourse,  but  that  the  flow  over  the  entire 

surface  of  the  land  is  occasioned  by  temporary  causes,  and  is  not  usnaUy 

there.    The  rights  of  the  appellee,  therefore,  are  such  as  a  proprietor  may 

iiave  in  surface  water,  which,  as  we  have  seen,  is  a  part  of  his  land,  and  the 

injuries  or  inconveniences  which  the  appellant  is  alleged  to  have  suffered  are 

«iich  as  arise  from  the  changes,  accidents,  and  vicissitudes  of  natural  causes. 

....  The  doctrine  contended  for  by  the  appellant  [that  he  was  entitled 

'to  have  the  water  and  driftwood  continue  to  flow  from  his  land  onto  that  of 

the  defendant,  the  appellee],  if  applied  to  the  vast  alluvial  regions — so  gen- 

•erally  level,  and  subject  to  occasional  inundations — bordering  on  the  Ohio 

River,  and  lying  along  other  rivers  and  large  streams  within  this  state,  would 

very  much  embarrass  agriculture  and  general  improvements,  .  •  •  .  and  per^ 

liaps render  large  portions  of  our  richest  soil  useless." 

Several  other  cases,  while  they  sustain  the  rule  that  a  land-owner  may 
protect  himself  against  such  extraordinary  flow  of  water,  are  decided  upon  a 
different  theory.  In  Lamb  v.  Reclamation  District  No,  108,  14  Pac.  Rep.  625, 
S.  C,  73  Cal.,  the  defendant  erected  levees  upon  the  bank  of  the  Sacramento 
River,  to  protect  the  large  tracts  of  low  country  which  previously  were  flooded 
at  times  of  high  water.  Plaintiff  sued  for  damages  for  the  injury  caused 
thereby  to  his  land  across  the  river.    The  court  recited  the  rule  applicaUata 
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ownen  of  land  bordering  upon  the  lea-flhore,  m  laid  down  In  Hex  ▼.  Pntjham^ 
8  Bam.  ft  C.  365,  that  each  may  erect  such  works  for  hi»  protection  as  he  may 
find  necessary,  though  his  works  cause  the  sea  to  flu w  witli  greater  violenoo' 
against  the  property  of  his  neighbor,  and  said  that  ''logically  this  principle 
would  seem  to  be  applicable  to  the  waters  of  large  navigable  American  rivers^ 
sabjeet  to  extensive  overflows.    And,"  the  court  continued,  "it  has  thus- 
been  made  applicable  in  a  number  of  adjudicated  eases  *';  citing  Howcaxl  v. 
DtB  JIfobiegt  62  Iowa,  326;  SheUbyviUe  A  B.  T,  Co.  v.  Orten^  99  Ind.  214;  Cainh 
Valley  B.  B.  Co.  v.  Stevens,  73  Id.  283;  Duboae  v.  Levee  Com're,  11  Ia.  Ann. 
165;  Bate  v.  Staie,  34  Id.  494.    The  conrt  said  that  it  did  not  pursue  the  in- 
quiry further  on  this  point,  because  another  point  was  raised,  the  decision  of 
which  disposed  of  the  case.    In  MaHhot  v.  Pt^A,  30  Id.  1359,  the  defendant  had 
erected  levees  against  the  rise  of  the  water  in  the  Mississippi  River,  and' 
had  warned  plaintiff  to  do  the  same.    He  failed  to  do  so.    All  the  land  which- 
had  not  been  protected  by  levees,  indnding  bis,  was  inundated.    He  thei^ 
sued  the  defendanti  claiming  that  the  damage  to  his  land  was  increased  by 
defendant's  levees.    But  the  coort  said  in  effect  that  in  such  cases  each  ia 
bound  to  protect  himself,  and  that  the  flboding  of  lands  which  were  not  pro- 
tected being  inevitable,  the  defendant  was  not  bound  to  sit  still  and  see  hi» 
lands  go  to  waste. 

In  Hoard  v.  Dee  Mohea,  62  Iowa,  326^  the  reason  of  the  ruling  does  not 
clearly  appear.  The  court  held  that  *'  every  owner  of  land  has  a  right  to  pro- 
tect himself  from  overflow  in  time  of  flood  by  water  from  a  river,  though  by 
excluding  the  water  from  his  own  premises  he  deepens  it  between  his  lanc^ 
and  the  river."  The  city  of  Des  Moines  had  erected  a  levee,  the  only  effect 
of  which  was,  in  time  of  flood,  to  make  the  water  which  flowed  thereto,  and 
over  plaintiff's  land,  deeper  than  it  would  otherwise  be,  because  it  oould  not 
flow  onto,  over,  and  beyond  defendant's  (the  city's)  lands.  The  court  said: 
"  It  appears  that  plaintiff's  claim  was,  that  he  ha<l  a  right  to  plant  himself  o» 
low  ground  next  to  a  river,  and  insist  that  the  overflowing  water  should  pasa 
over  his  lands  onto  the  land  of  other  persons.  That  he  has  no  sudi  right  re- 
quires neither  argument  nor  authority  to  demonstrate." 

It  has  been  held  in  a  number  of  cases  that  states  have  authority  to  oontrol 
and  levee  the  banks  of  large  public  rivers  for  the  purpose  of  protecting  tho 
adjoining  country  from  overflow,  and  may  even  compel  the  riparian  proprie- 
tors to  maintain  such  levees  at  their  own  expense:  Lamh  v.  Beelamation  DiS' 
trirt  No.  108,  14  Pac.  Rep.  625;  S.  C.  73  Cal.;  New  OrUane  Drainage  Catea^ 
11  La.  Ann.  370;  Duboee  v.  Levee  Commisaioners,  11  Id.  165;  Base  v.  Stale, 
34  Id.  494.  And  see  Oreen  v.  Swi/l,  41  Gal.  53G;  Or^en  v.  Stale,  14  Pac.  Rep. 
GIO;  S.  C,  73  Cal.  If,  in  such  case,  one  s  property  wus  taken  or  directly 
injured,  it  would  be  considered  as  done  under  the  right  of  eminent  domain^ 
and  compensation  would  be  made  as  in  such  cases  provided.  But  for  remote 
and  consequential  injuries,  caused  by  the  erection  of  such  a  public  work,  the 
fitite  would  not  bo  liable:  Lamb  v.  Beelamation  District  No.  103,  14  Pac  Rep. 
625;  S.  C,  73  Cal.  In  this  case,  commissioners  authorized  by  law  to  provide 
for  the  protection  and  reclamation  of  certain  low  lands,  filled  a  depreesiun  or 
slough  through  which  the  water  escaped  during  time  of  high  water  anti 
flowed  onto  such  lands,  and  built  levees  to  prevent  further  overflows.  Seven 
years  after  the  erection  of  the  levee,  during  an  extraordinary  flood,  the  land 
uf  plaintiff,  two  miles  from  such  slough,  was  inundated.  He  sued  the  com- 
missioners, alleging  their  act  in  filling  the  slough  as  the  cause  of  the  damage. 
The  court  held  that  the  plaintiff  could  not  recover.  In  Duboae  v.  Levee 
Commissioners,  11  Lu  Ann.  1G5,  tlio  law  directed  the  defendants,  as  levee 
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commiasionen,  to  lay  oat  levees  at  suitable  distances  from  the  Missiamppi 
River.  In  the  course  of  their  duties,  a  levee  was  erected  which  left  plaintiffs* 
land  out  of  its  protection.  At  the  suit  of  plaintifib,  the  court  held  that  the 
commissioners  were  not  liable,  unless  they  abased  their  discretion,  and  laid 
out  the  levee  too  far  from  the  river.  The  court  said  the  "parties  who  hold 
land  near  a  navigable  river  hold  it  subject  to  certain  conditiona  imposed  for 
the  common  utility." 

The  Above  RuUb  are  AppUoable  to  nataral  water  and  overflows  therefrom^ 
only,  and  it  is  held  that  one  may  embank  against  the  waters  of  a  canal 
to  prevent  his  lands  from  being  flooded:  Ne^  v.  London  Ry  Co,,  L.  R.  lO 
Ezch.  4;  MoKm  v.  Shreumbitry  R'y  Co.,  L.  R.  6  Q.  K  578,  682.  So  in  Wis- 
lonsin  it  is  held  that  rain-water  flowing  in  a  ravine  in  the  winter  is  not  a 
watercourse,  and  may  be  embanked  against:  Leuard  v.  Strom,  62  Wis.  112. 
But  see  contra,  and  as  to  surface  water  generally,  Gould  on  Waters,  c.  9,  pp^ 
463etseq. 


Batohelder  V.  Batohelder. 

[48  Nbw  Hajcpshub.  2&1 

Debtor's  Pbomibb  to  Pat  Part  ov  Dsbt,  m  Covsweratiov  ov  Gredi* 
tor's  QiviNa  UP  NoTSy  will  hot  bb  STTvncnNT  to  prevent  the  opera^ 
tion  of  the  statute  of  limitations  upon  the  balance  of  the  debt. 

Uhaociptxd  OfFKR  TO  Pat  Past  OF  Dkbt,  IN  Satibfaoiton  of  Wholb^ 
dobs  rot  Takb  Gasb  out  of  Statutb  of  LimTATioNSk  even  as  to  th*> 
amount  offered  to  be  paid. 

ICakbb  of  Notb  dobs  not  Aoobpt  Patbb's  Offbb,  but  Makbs  Nbw  Of- 
fer, Which  is  not  Bikdino  upon  Him,  because  it  is  not  accepted  by 
the  payee,  where  the  payee  offered  to  give  up  the  note  if  the  maker 
would  make  the  payee  a  new  wagon,  without  mentioning  value  or  time, 
iiUd  the  maker  replied  that  he  would  make  the  payee  a  wagon  of  a  cer-- 
tain  value  the  next  year. 

Assumpsit  to  recover  the  amount  of  a  promissory  note.  The* 
defendant  pleaded  the  general  issue,  and  that  the  cause  of  ac- 
tion did  not  accrue  within  six  years.  The  plaintiff  relied  upon 
a  new  promise,  and  to  prove  it  introduced  the  deposition  of 
one  Currier,  who  testified  thar shortly  before  the  statute  had 
run  against  the  note,  the  plaintiff  gave  it  to  him,  and  requested 
him  to  ask  the  defendant  to  renew  it,  and  if  he  would  not,  to 
tell  him  that  if  he  would  make  her  a  wagon  she  would  give  up 
the  note  to  him;  that  he  accordingly  called  on  the  defendant^ 
and  requested  him  to  renew  the  note,  but  the  defendant  said 
he  believed  he  would  not  renew  it;  that  he  then  told  the  de- 
fendant that  if  he  would  make  the  plaintiff  a  new  wagon  she 
would  give  up  the  note,  and  the  defendant  replied  that  he 
would  make  her  a  wagon  worth  seventy-five  dollars,  but  could 
not  make  it  then,  but  would  next  year;  and  that  he  then  re- 
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turned  the  note  to  the  plaintiff,  and  told  her  what  the  defend- 
ant said,  and  the  plaintiff  said  nothing.  Upon  this  evidence 
a  verdict  was  taken  for  the  plaintiff,  with  the  consent  of  the 
parties,  and  the  question  reserved  for  the  determination  of  the 
whole  court. 

Barnard  and  Sanborn^  for  the  plaintiff.  ' 
Foster  and  Sanborn^  for  the  defendant. 

By  Court,  Smith,  J.  Regarding  the  evidence  in  the  light 
most  favorable  to  the  plaintiff,  there  is  nothing  to  justify  a  re- 
<;overy  of  the  whole  debt.  If  the  defendant  promised  to  pay 
-a  part  of  the  debt  by  making  a  wagon  the  next  year,  in 
-consideration  of  plaintiff's  giving  up  the  note,  but  refused  to 
renew  the  note,  he  did  not  thereby  admit  that  the  entire 
original  demand  was  a  subsisting  debt  which  he  was  liable 
and  willing  to  pay.  The  old  debt  is  the  consideration  for  the 
new  promise,  and  by  the  practice  in  this  state  the  creditor 
must  declare  on  the  old  promise:  Betton  v.  CuttSy  11  N.  H.  170; 
Wright  v.  Bartletty  43  Id.  548;  "  but  the  new  promise,  and  not 
the  old  debt,  is  the  measure  of  the  creditor's  right."  If  the 
debtor  promise  to  pay  only  a  part  of  the  debt,  "the  creditor 
can  claim  nothing  more  than  the  promise  gives  him":  See 
Wigram,  V.  C,  in  Phillips  v.  Phillips^  1  Hare,  281,  299,  quoted 
in  10  Com.  B.,  N.  S.,  750;   Bawker  v.  Harris,  30  Vt.  424. 

But  we  think  there  is  no  evidence  tending  to  prove  a  new 
promise  to  pay  even  a  part  of  the  debt.  The  plaintiff's  propo- 
sition relative  to  defendant's  making  a  wagon  was  silent  as 
to  value  and  time,  but  the  law  annexes  the  implied  stipulation 
that  the  wagon  was  to  be  made  within  a  reasonable  time:  Z^« 
ier  V.  Webster,  43  N.  H.  147;  and  as  to  the  value  of  the  wagon, 
the  plaintiff  must  be  regarded  as  having  offered  to  accept  a 
wagon  of  the  average  value  of  the  wagons  ordinarily  used  by 
persons  living  in  the  defendant's  neighborhood.  What  the 
value  of  a  wagon  of  this  description  would  be,  is  a  question  of 
fact  for  a  jury;  and,  according  to  the  later  decisions  in  this 
state,  the  question  what  would  be  a  reasonable  time  for  the 
making  is,  also,  in  this  instance,  a  question  for  a  jury,  the  na- 
ture of  the  case  being  "  such  as  to  exclude  the  application  of 
any  general  principle  or  definite  rule  of  law":  Tyler  v.  Webster^ 
43  N.  H.  147,  151;  State  v.  PZawfecZ,  43  Id.  413;  see  also  Good- 
<lII  v.  Streeter,  16  Id.  97. 

The  defendant  did  not  in  terms  accept  this  proposal,  bat 
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tnade  an  offer  naming  more  definitely  the  time  and  value.  It 
may  be  that  a  jury  would  find  that  the  cost  and  time  implied 
in  the  plaintiff's  proposal  are  not  substantially  different  from 
those  named  by  the  defendant;  but  still,  we  think  the  defend* 
ant  should  not  be  regarded  as  accepting  plaintiff's  proposition. 
The  legal  construction  and  effect  of  phiintiff's  proposition  is, 
**  I  will  give  up  the  note  if  you  will  make  a  wagon  of  the 
ordinary  description  within  a  reasonable  time."  The  de- 
fendant does  not  choose  to  enter  into  a  contract  with  terms 
left  so  indefinite  as  to  render  a  dispute  as  to  their  meaning  not 
improbable.  He  prefers  to  have  the  value  and  time  defi- 
nitely settled  by  the  parties  at  the  outset,  and  not  left  open,  to 
be  decided  in  case  of  dispute  by  the  verdict  of  a  jury.  He 
therefore  offers  to  make  a  wagon  of  a  specified  value,  and  at 
a  time  which  he  names.  After  some  hesitation,  we  have  come 
to  the  conclusion  that  the  defendant  cannot,  upon  the  evi- 
dence, be  found  to  have  accepted  the  plaintiff's  proposition, 
but  must  be  considered  as  having  made  a  new  offer  to  plain- 
tiff. 

The  defendant  could  not  be  bound  by  his  new  proposal 
**  until  the  plaintiff  bound  herself  by  assenting  to  it."  His  pro- 
posal was,  in  effect,  an  offer  of  compromise,  not  binding  unless 
accepted:  Atwood  v.  Coburuj  4  N.  H.  315;  Exeter  Bank  v.  SuU 
livarty  6  Id.  124,  133;  Buckmaster  v.  Russell,  10  Com.  B.,  N.  S., 
745;  and  in  the  absence  of  evidence  that  the  defendant's  pro- 
posal was  ever  accepted,  his  liability  would  be  no  greater  than 
if  such  proposal  had  never  been  made.  Neither  the  plaintiff's 
silence,  nor  her  omission  to  put  the  note  immediately  in  suit, 
can  be  construed  as  a  sufficient  acceptance  of  the  defendant's 
offer.  However  this  might  have  been,  if  the  defendant's  offer 
had  not  involved  the  performance  of  any  positive  act  by  either 
himself  or  the  plaintiff  (see  Webber  v.  WUliams  College^  23 
Pick.  302),  it  seems  clear  that  the  defendant  could  not  reason- 
ably be  expected  to  make  a  wagon  for  the  plaintiff  the  next 
year  unless  he  had  a  binding  promise  from  the  plaintiff  to 
accept  the  wagon  in  exchange  for  the  note. 

Verdict  set  aside.    Judgment  for  defendant. 


Offer  must  be  Accepted  before  It  is  Binding:  See  Mactkr*B  Adm*r»  v. 
Fril/i,  21  Am.  Dec.  2G2;  Eskridge  v.  Glover,  26  Id.  344,  and  note;  Strasburg 
li.  11.  V.  EclUenmclit,  CO  Id.  49;  Moore  v.  Pierson^ll  Id.  409. 

Promise  or  Acknowledgment  to  Take  Debt  out  of  Statute  of  Limi- 
tations, SuFFiciENCT  OF:  See  Stover  v.  Duren,  51  Am.  Dec.  634,  and  note; 
Fan  Keuren  v.  Parmelee,  51  Id.  322;  Coles  v.  Kelsey,  47  Id.  661;  Lankr  t. 
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MeCabe,  48  Id.  173;  DkkinsM  ▼.  JIfcCamy,  48  Id.  298;  IfartiH  ▼.  Broach,  SK> 
Id.  306;  Johrmon  ▼.  irvaiu,  50  Id.  669;  Davis  v.  Sterner,  53  Id.  547;  KenungUm^ 
Bank  ▼.  PatUm,  53  Id.  564;  Brainard  v.  SudK^  60  Id.  291;  PrUehard  ▼.  /Toto- 
eU,  60  Id.  363;  Rlduirdscm  v.  Thomas,  74  Id.  636;  Harlow  v.  Smiie,  76  Id. 
428;  Webtier*s  Eb^ra  v.  Newbold,  82  Id.  487;  McOormiek  t.  Brown,  95  Id.  170^ 
Knighi  v.  ^omm^  96  Id.  516. 


Gove  v.  Faembrs'  Mutual  Fire  Insurance  Co. 

[4S  NlW  HAMF8RIBB.  4LJ 
IVSITRBB  n  RnPONSXBLB  TOR  LOSB  BT  FiRR  ON  LaVD  OoOASIONRD  BT  FaUI.T' 

OR  Neoliobiiob  of  iNBiTRfiD,  hia  Mnrants  or  aj^eats,  without  fnnd  or 

design. 
Neoliokmor  of  Insurkd  cannot  bb  Madr  Atailablb  BT  Insurer  a» 

Dkfbnsb  to  Loss  bt  Firb,  walen  it  be  of  sncfa  a  degree  aa  will  evizio» 

a  oormpt  design  or  frandnlent  pnrpoae  on  his  part. 
Irsurancb  Company  is  Rbsfonsirlb  tor  Lobs  of  Buildincw  Sxt  or  Firb 

BT  Insanb  Wifb  of  Insured,  while  left  alone  by  him,  where  she  had 

been  left  alone  on  other  occasions,  and  had  not  oonunitted  any  wrong  or 

vi<denoe. 

Assumpsit  on  a  policy  of  insurance.  It  was  admitted  thai 
the  buildings  insured  bad  been  destroyed  by  fire;  that  the 
plaintiff  was  owner  of  two  undivided  third  parts  of  the  same; 
that  the  buildings  had  been  set  on  fire  by  the  wife  of  tbe- 
plaintiff,  who  was  insane  at  the  time;  and  that  she  had  been 
left  alone  by  the  plaintiff  on  the  day  of  the  fire,  and  had  fre- 
quently before  been  left  alone  two  or  three  hours  at  a  time. 
It  was  agreed  that  if  the  court  should  be  of  the  opinion  that 
the  evidence  would  be  competent  to  show  a  defense,  the  case 
was  to  be  discharged,  and  the  action  stand  for  trial;  but  if  in- 
competent, judgment  was  to  be  entered  for  the  plaintiff  for 
the  sum  of  fourteen  hundred  dollars,  and  interest  thereon  from 
June  19,  1867. 

Morrison  and  Stanley,  for  the  plaintiff. 

Eastman  and  Cross,  for  the  defendant. 

By  Court,  Nesmith,  J.  The  doctrine  now  appears  to  be- 
well  settled  by  the  authorities,  that  a  loss  by  fire  on  land  oc- 
casioned by  the  mere  fault  and  negligence  of  the  insured 
party,  his  servants  or  agents,  without  fraud  or  design,  is  a 
loss  protected  by  the  policies,  and  as  such  recoverable  from 
the  underwriters.  Judge  Story  in  Waters  v.  Merchants^  Louis* 
ville  Ins,  Co.,  11  Pet.  213;  Sherwood  v.  General  Mutual  Ins.  Co.y 
14  How.  351;  3  Kent's  Com.  374,  and  notes;  Busk  v.  Royal 
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AsBurance  Co,^  2  Bom.  &  Aid.  78;  Angell  on  Insurance,  sees. 
122,  124,  125;  Dixon  v.  SadUr,  5  Mees.  &  W.  405;  Sadler  v. 
mxon,  8  Id.  895;  Shaw  v.  Robarts,  6  Ad.  &  E.  75. 

Generally «  negligence  is  not  design:  Catlin  v.  Springfield 
Fire  Ins.  Co.y  1  Sum.  484.  The  court  in  the  state  of  New 
York  say  that  before  this  ground  of  defense  can  be  made 
available,  there  must  be  evidence  of  such  a  degree  of  negli- 
gence as  will  evince  a  corrupt  design:  Hynde  v.  Schenectady 
County  MuL  Ins.  Co.,  16  Barb.  119. 

There  are  cases  of  gross  neglect  which  are  in  law  deemed 
equivalent  to  a  fraudulent  purpose  or  design,  founded  on  the 
-consideration  of  doing  nothing,  when  the  slightest  care  on  the 
part  of  the  insured  would  prevent  a  great  injury.  Judge  Shaw 
supposes  the  case  where  the  insured,  in  his  own  house,  sees  the 
burning  coals  in  the  fire-place  roll  down  on  his  wooden  fioory 
and  does  not  brush  them  up.  This  would  be  non-feasance, 
and  evidence  of  a  culpable  recklessness  and  indifference  to 
the  rights  of  others.  He  also  supposes  the  insured  premises 
to  take  fire,  and  the  flames  beginning  to  kindle  in  a  small 
spot,  which  a  cup  of  water  might  put  out,  and  the  insured  has 
the  water  at  hand,  but  neglects  to  put  it  out.  This  also  would 
be. culpable  negligence,  manifesting  a  willingness  differing 
little  in  character  from  a  fraudulent  and  criminal  purpose  to 
commit  injury  to  others:  Chandler  v.  Worcester  Mut.  Fire  Ins. 
Co.,  3  Gush.  328;  WiUiams  v.  New  England  Mut.  Fire  Ins.  Co,^ 
31  Me.  219;  HucUns  v.  Insurance  Co.,  31  N.  H.  238;  Angell 
on  Insurance,  sec.  130. 

It  would  be  fair  to  infer  a  fraudulent  intent  in  the  insured, 
as  would  be  indicated  in  a  forbearance  to  use  all  reasonable 
exertions  to  save  his  property  from  the  ravages  of  fire,  when 
ample  preventive  means  and  ability  are  at  hand.  Evidence 
of  this  kind  of  negligence  will  tend  to  discharge  underwriters 
and  insurers  from  their  liability  in  case  of  loss. 

There  are  some  cases  where  it  has  been  held  that  the  in- 
sured is  entitled  to  indemnity,  though  the  loss  occur  from  the 
gross  carelessness  of  his  servant;  the  proximate  cause  being 
only  looked  to,  and  fraud  being  absent:  Gates  v.  Madison 
County  Mut.  Fire  Ins.  Co.,  5  N.  Y.  469  [55  Am.  Dec.  360]; 
approved  and  followed  in  Matthews  v.  Howard  Ins.  Co.,  11  Id. 
9;  St.  John  v.  American  Mut.  Fire  Ins.  Co.,  1  Duer,  371. 

From  the  aforesaid  cases  we  may  derive  a  knowledge  of 
some  of  the  leading  principles  applicable  to  questions  of  in- 
lemnity  by  fire  insurance  companies,  where  negligence  is  im« 
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puted  to  the  insured,  his  agents  or  servants.     Our  remaining 
duty  is  to  inquire  how  far  any  of  the  aforesaid  rules  will  gov- 
ern the  case  before  us.     The  defense  suggested  by  the  defend* 
ants  is,  that  the  plaintiff,  the  husband  of  his  insane  wife,  and 
part  owner  of  the  property  alleged  to  be  insured  by  the  de- 
fendants, left  his  wife  alone  on  the  day  of  the  fire  for  some 
time,  it  does  not  appear  how  long,  and  that  she  intentionally 
set  her  husb^d's  buildings  on  fire.     The  case  finds  the  wife 
was  insane  at  the  time  of  committing  the  act.    It  appears  to 
us,  it  would  be  a  misnomer  of  terms  that  she,  being  admitted 
to  be  in  this  state,  could  so  far  control  her  reasoning  powers 
as  to  be  able  to  plan  or  design  the  act  done  by  her  beforehand 
in  such  a  manner  as  to  render  herself  responsible  as  a  moral 
agent.    The  word  '^  insane  "  implies  unsoundness  or  derange- 
ment of  mind  or  intellect,  not  a  mere  temporary  or  slight 
delirium  which  might  be  occasioned  by  fever  or  accident;  and 
we  cannot  attach  moral  accountability  to  a  wrongful  act  ad- 
mitted to  be  done  by  an  insane  person.    Then  the  question 
recurs,  If  the  wife  be  admitted  to  be  insane  when  the  fire  was 
set  by  her,  was  the  husband  guilty  of  negligence  in  leaving 
her  alone?    On  this  point,  the  case  finds  that  she  had  fre- 
quently been  left  alone  two  or  three  hours  at  a  time  before 
this  day.    It  does  not  appear  that  she  had  set  fires  or  de- 
stroyed her  own  or  others'  property  on  these  occasions  when 
left  alone;  or  that  her  husband  or  friends  had  any  previous 
warning  of  any  proclivity  on  her  part  to  commit  excesses  of 
any  kind  by  inflicting  injury,  either  upon  person  or  property. 
The  fact  that  when  before  left  alone  on  other  occasions  \he 
wife  had  not  committed  any  wrong  or  violence,  furnished  an 
argument  in  her  favor  as  well  as  her  husband.    The  husband 
cannot  be  held  to  anything  more  than  the  exercise  of  ordinary 
care  and  prudence  in  his  conduct  towards  his  wife  and  others 
interested  in  her  welfare.    It  is  doubtless  a  safe  general  rule, 
as  tested  by  experience,  to  commit  the  subjects  of  derange- 
ment to  an  asylum,  or  to  skillful  medical  treatment,  at  an 
early  stage  of  their  disease;  but  because  this  course  is  not 
adopted  in  every  instance,  we  think  the  inference  of  gross 
negligence  is  not  to  be  imputed  to  the  friends  of  such  patients 
as  prefer  to  travel  another  path.    The  friends  of  the  insane 
must  be  allowed  some  indulgence  and  discretion  if  they  prefer 
to  watch  over  the  incipient  stages  of  the  diseased  subject  at 
home,  and  to  use  their  efforts  to  arrest  the  progress  of  the 
malady  there.    They  may  not  have  the  pecuniary  ability  te 


June,  18C8.]     Town  of  East  Kingston  v.  Towlb.  575 

support  the  unfortunate  friend  at  an  asylum  or  away  frouh 
home.  Such  considerations  must  weigh  materially  in  cases 
of  this  kind,  and  will  serve  to  rebut  the  presumption  of  the 
existence  of  that  degree  of  negligence  which  is  deemed  equiva- 
lent  to  a  fraudulent  purpose  or  design  in  him  who  is  the  re- 
sponsible keeper  of  insane  persons.  We  cannot  see  in  this  case 
evidence  of  the  existence  either  of  design  or  of  that  degree  of 
negligence  or  carelessness  which  will  constitute  a  legal  defense 
for  the  defendants. 

Therefore,  under  the  agreement  of  the  parties,  we  think  a 
judgment  should  be  rendered  for  the  plaintifif  for  the  sum  of 
fourteen  hundred  dollars,  and  interest  from  June  19,  1867. 

NsGLiOBNCE  ov  Insubed,  Causino  Lods,  IS  OF  Itselt  No  Defense  t* 
Action  on  Poliot  of  Insurance:  OaU8  v.  Madison  County  M,  Ins.  Co,,  65 
Am.  Dec.  360,  and  note;  and  aee  the  principal  case  referred  to  in  FrankUn 
Ins,  Co,  y.  Humphrey,  65  Ind.  557,  on  the  point  that  where  the  facts  do  not 
tend  to  show  a  wrongful  act  on  the  part  of  the  insured,  he  is  entitled  to  re- 
cover. 


Town  op  East  Kingston  v.  Towlb. 

[48  Nkw  Hakpshibk,  67.] 

New  HAicPsmBB  Act  of  July  3,  1863,  Which  Undertakes  to  Chabgb 
Owner  with  Amount  of  Damage  Done  bt  his  Dog,  as  determined  by 
the  selectmen  of  the  town  within  which  the  damage  happened,  without 
an  opportanity  to  be  heard,  is  so  far  unconstitutional,  because  it  is  not 
a  wholesome  and  reasonable  law  within  the  meaning  of  the  constitution, 
is  contrary  to  reason  and  natural  justice,  and  is  therefore  not  within  the 
general  scope  of  legislative  power,  and  because  it  is  in  violation  of  the 
provision  in  the  bill  of  rights  which  secures  the  right  of  trial  by  jury  in 
all  controversies  concerning  property,  except  in  cases  where  it  has  been 
otherwise  heretofore  used  and  practiced. 

Act  may  be  in  Part  beyond  Legislative  Authority,  and  within  It 
FOR  Residue;  and  if  it  is  capable  of  being  administered  in  the  parts 
which  are  within  the  power  of  the  legislature  to  enact,  it  wiU  be  so  far 
valid. 

Legislature  has  Power  to  Make  Towns  Liable  F03t  Damage  Done 
WITHIN  their  Limits  by  Dogs,  and  to  give  the  towns  a  right  of  action 
to  recover  the  actual  damage  from  the  owners  of  the  dogs. 

Evidence  of  Character  of  Dog,  and  that  It  had  Previously  Killed 
and  Worried  Sheep,  is  not  admissible  in  an  action  by  a  town  against 
the  owner  of  the  dog  to  recover  damages  it  had  been  compelled  to  pay 
to  the  owner  of  sheep  claimed  to  have  been  killed  by  the  dog. 

Assumpsit  by  the  town  of  East  Kingston,  on  the  statute  of 
July  3,  1863,  against  Darius  Towle,  the  owner  of  a  dog  alleged 
to  have  been  concerned  in  killing  three  sheep  belonging  to 
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John  Towle.  The  questions  ariang  in  the  case,  which  appear 
from  the  opinion,  were  leeeired  far  the  detenninaiion  of  tho 
court. 


Stiekneyf  for  the 
Woodf  for  the  defendant. 

By  Court,  PebIiET,  C.  J.  This  action  ia  brought  bj  the  town 
on  the  statute  of  1863,  which  provides  that  ''every  person 
suffering  loss  or  damage  by  reason  of  the  maiming,  worrying, 
or  killing  of  his  sheep,  lambs,  or  other  domestic  animals,  by 
dogs,  may,  within  thirty  days  after  he  knows  of  such  loss  or 
damage,  present  to  the  selectmen  of  the  town  wherein  such 
loss  or  damage  happened  proof  of  the  nature  and  extent 
thereof;  and  thereupon  said  oflScers  shall  draw  an  order  in 
favor  of  the  person  suffering  such  loss  or  damage  upon  the 
treasurer  of  said  town  for  the  amount  of  the  same."  The 
statute  requires  that  the  orders  so  drawn  shall  be  registered 
by  the  treasurer,  and  paid  at  the  end  of  the  political  year  in 
full,  or  pro  rata^  out  of  the  proceeds  of  the  tax  on  dogs. 

By  the  statute,  after  such  order  has  been  drawn,  the  town 
may  recover  in  an  action  of  assumpsit  against  the  keeper  or 
owner  of  any  dog  concerned  in  doing  the  damage  or  occasion- 
ing the  loBs  the  full  amount  of  such  order.  The  act  does  not 
make  any  provision  for  a  written  statement  of  the  claim  pre- 
sented to  the  selectmen,  nor  for  any  description  of  the  animals 
killed  or  injured,  or  of  the  nature  of  the  injury.  Nothing  like 
process,  record,  or  written  account  of  what  is  claimed  or  de- 
cided is  required,  except  the  order,  and  the  registry  of  it  by 
the  treasurer.  The  owner  or  keeper  of  any  dog  concerned  in 
the  damage  done  is  made  liable  for  the  amount  of  the  order, 
without  any  opportunity  to  be  heard  on  the  question  of  the 
amount;  and  from  this  adjudication  of  the  selectmen  he  has 
no  appeal.  The  ex  parte  determination  of  the  selectmen,  with- 
out process,  notice,  or  record,  on  such  proof  as  they  may 
choose  to  receive,  is,  by  the  act,  made  conclusive  on  the  owner 
or  keeper  of  the  dog  as  to  the  amount  of  the  damage  done,  and 
consequently,  as  to  the  extent  of  his  liability. 

The  party  suffering  the  damage  has  his  election  to  take  the 
order,  or  sue  the  owner  or  keeper  of  the  dog  for  the  penalty 
given  by  the  first  section  of  the  act;  but,  having  sued  or  taken 
the  order,  he  is  bound  by  his  election,  and  cannot  have  the 
other  remedy.    The  amount  of  the  order  drawn  by  the  select- 
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oQen  is  limited  to  their  estimate  of  the  actual  damage  done  to 
the  animals;  and  the  amount  thus  fixed  by  the  selectmen  is 
the  compensation  to  the  owner  of  the  animals,  if  he  takes  the 
order,  and  he  has  no  other  remedy;  and  this,  by  the  statute,  is 
substituted  for  the  ordinary  remedy  by  action  in  the  name  of 
the  party  who  has  sufifered  the  injury.  The  owner  of  the  dog 
is  therefore  directly  interested  as  the  real  party  in  the  inquiry 
before  the  selectmen,  and  in  the  terms  of  the  act  is  bound  by 
their  determination.  The  amount  of  the  order  and  the  extent 
of  the  dog-owner's  liability  is  not  limited  by  anything,  except 
the  finding  of  the  selectmen  as  to  the  amount  of  the  damage, 
which  may  be  trifling  or  large;  for  the  injury  may  be  to  any 
class  or  any  number  of  domestic  animals,  and  the  owner  or 
keeper  of  any  dog  is  made  liable  for  all  the  damage  that  may 
be  done  by  the  largest  pack,  if  his  dog  made  one  of  them.  The 
amount  of  the  order  in  this  case  is  not  stated,  and  is  not  ma- 
terial to  the  legal  questions  raised.  It  is  not  shown  or  alleged 
that  in  this  case  the  defendant  actually  appeared  before  the 
selectmen  and  was  heard  on  ther  question  of  damages,  or  that 
he  had  opportunity  to  appear,  or  had  any  notice  of  the 
application. 

Is  this  act,  so  far  as  it  undertakes  to  make  the  owner  of  a 
dog  absolutely  liable  for  the  amount  of  damage  paid  by  the 
selectmen,  without  opportunity  to  be  heard  on  the  question, 
within  the  general  scope  of  legislative  authority  delegated  by 
the  constitution  to  the  general  court? 

The  general  court  is  the  legislative  department  of  the  state 
government,  and  has,  under  the  constitution,  an  ample  grant  of 
legislative  power;  the  extent  of  the  power  is,  however,  limited, 
not  only  by  the  express  prohibitions  of  the  constitution,  but 
by  the  nature  itself  of  the  power  granted;  and  to  be  valid  and 
binding,  the  act  of  the  legislature  must  be  within  the  general 
ecope  of  legislative  authority.  The  power  delegated  by  the 
constitution  '^  to  make  and  ordain  all  manner  of  reasonable 
and  wholesome  orders,  laws,"  etc.,  confers  no  authority  to 
make  an  order  or  law  in  plain  violation  of  the  fundamental 
principles  of  natural  justice,  though  the  act  may  not  be  pro- 
hibited by  any  express  limitation  in  the  constitution.  For 
instance,  I  find  nothing  in  the  constitution  which  in  terms 
prohibits  the  legislature  from  making  a  law  to  take  private 
property  for  a  public  use  without  making  provision  for  com- 
pensation to  the  owner;  yet,  because  it  is  contrary  to  natural 
justice  that  property  belonging  to  an  individual  should  be 
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taken  from  him  by  the  public,  or  for  the  public,  without  pay- 
ing him  the  value,  to  do  this  is  beyond  the  Frope  of  legislative 
authority;  and  an  act  that  should  undertake  to  do  this  would 
be  unconstitutional  and  void:  Piscataqua  Bridge  v.  Portsmouthr 
Bridge^  7  N.  H.  35;  Mason's  argument  in  \he  Dartmouth  CcUege 
Cau^  Farrar's  Report,  35  et  seq. 

In  the  Opinion  of  the  Judges^  4  N.  H.  566,  this  constitutional 
limitation  of  the  legislative  authority  is  stated  and  explained 
as  follows:  ^^  The  power  granted  is  a  power  to  make  all  man- 
ner of  laws  and  statutes  which  are  wholesome  and  reasonable,, 
and  not  repugnant  to  the  constitution.  It  is  in  its  nature  a 
limited,  restricted  power.  It  is  an  old  maxim  of  the  common 
law,  that  when  an  act  of  Parliament  is  against  common  right 
and  reason,  the  common  law  will  control  it,  and  adjudge  it 
void;  and  one  object  of  this  provision  in  our  constitution  was- 
te adopt  and  confirm  that  maxim  of  the  common  law.  Ad 
act  of  the  legislature,  in  order  to  have  the  force  of  a  statute^ 
must,  therefore,  be  neither  repugnant  to  reason  nor  to  the  con* 
stitution."  In  the  application  of  this  principle,  the  judges,  in. 
that  opinion,  held  that  the  legislature  had  no  constitutionals 
right  to  grant  a  tax  upon  lands  in  a  particular  unincorporated 
place  for  the  purpose  of  making  and  repairing  roads  in  such 
place,  because,  after  paying  taxes  under  the  general  law,  it 
would  be  unreasonable,  and  contrary  to  natural  justice,  that 
the  lands  in  a  particular  place  should  be  burdened  with  an* 
other  additional  tax. 

In  England,  even  the  legislative  authority  of  Parliament  is 
practically,  if  not  in  theory,  subject  to  this  limitation,  that  no- 
law  shall  be  passed  which  is  contrary  to  common  right  and 
natural  justice.  Lord  Coke,  in  Dr.  Bonham^s  Case,  8  Co.  1186, 
says:  ^'It  appears  in  our  books  that  in  many  oases  the  common' 
law  will  control  acts  of  Parliament,  and  adjudge  them  to  be  ut- 
terly void;  for  when  an  act  of  Parliament  is  against  common 
right  and  reason,  or  repugnant,  or  impossible  to  be  performed, 
the  common  law  will  controlit,and  adjudge  such  act  to  be  void.'^ 
In  his  life  of  Coke,  Lord  Campbell,  with  characteristic  flip* 
pancy,  calls  this  "a  foolish  opinfon";  but  the  same  doctrine  is- 
laid  down  in  Day  v.  Savadge,  Hobart,  85,  87,  where  Hobart 
Bays:  **  Even  an  act  of  Parliament  made  against  natural  equity, 
ad  to  make  a  man  judge  in  his  own  case,  is  void  in  itself,  for 
Java  naturfe  sunt  immuinbilin,  and  they  are  leges  legum.^^ 
Whatever  the  theory  may  be  in  England,  I  take  it  to  be  quite- 
clear,  that,  under  the  grant  of  authority  to  make  and  ordaii> 
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all  reasonable  and  wholesome  orders  and  laws,  the  constitu- 
tion of  this  state  confers  no  power  upon  the  general  court  to 
enact  a  law  in  conflict  with  natural  equity  and  those  ele- 
mentary principles  of  justice  which  are  everywhere  recognized 
as  fundamental  in  law  and  legislation. 

The  bill  of  rights  in  article  15  declares  that  *^  no  subject  shall 
be  arrested,  imprisoned,  despoiled,  or  deprived  of  his  property, 
immunities,  or  privileges,  or  put  out  of  the  protection  of  the 
law,  exiled,  or  deprived  of  his  life,  liberty,  or  estate,  but  by 
the  judgment  of  his  peers  or  the  law  of  the  land.'*  Similar 
provisions,  borrowed  in  substance  from  Magna  Charta,  are 
found  in  the  constitutions  of  other  states,  and  have  there  been 
held  to  impose  a  limitation  on  the  legislative  power  as  well 
as  on  the  other  departments  of  the  government.  Thus,  in 
Jones  V.  RobbiTiSj  8  Gray,  342,  Shaw,  C.  J.,  speaking  of  the 
corresponding  provision  in  the  constitution  of  Massachusetts, 
says:  "No  man  shall  be  arrested,  imprisoned,  exiled,  or  de- 
prived of  his  life,  liberty,  or  estate,  but  by  the  judgment  of 
his  peers,  or  the  law  of  the  land.  These  terms,  we  think,  in 
this  connection  cannot  be  used  in  their  most  bald  and  literal 
sense  to  mean  the  law  of  the  land  at  the  time  of  the  trial; 
because  the  laws  may  be  shaped  and  altered  by  the  legislature 
from  time  to  time;  and  such  a  provision,  intended  to  prohibit 
the  making  of  any  law  infringing  the  ancient  rights  of  the 
subject,  would,  under  such  a  construction,  be  wholly  nugatory 
and  void."  The  same  view  was  taken  of  a  like  provision  in 
the  constitution  of  New  York,  in  Taylor  v.  Portety  4  Hill,  140, 
145  [40  Am.  Dec.  274].  In  Greene  v.  BriggB,  1  Curt  311,  it 
was  held  that  such  a  provision  in  the  constitution  of  Rhode 
Island  meant  by  "the  law  of  the  land  "  due  process  of  law,  in 
which  is  included  the  right  to  contest  the  change.  Curtis,  J., 
says:  "Certainly  this  does  not  mean  any  act  which  the  as- 
sembly may  choose  to  pass.  If  it  did,  the  legislature  could 
inflict  the  forfeiture  of  life,  liberty,  or  property  without  a  trial." 
So  in  Parsons  v.  Russell^  11  Mich.  113,  it  was  held  that  "the 
law  of  the  land  "  within  the  meaning  of  the  term  as  used  in 
the  constitution  of  Michigan,  "is  a  law,  which  hears  before  it 
condemns,  which  proceeds  upon  inquiry,  and  renders  judg- 
ment after  trial."  "If  deprived  of  liberty  or  property,  it  shall 
be  by  impartial,  judicial  authority,  after  a  trial  and  judg- 
ment": Per  Martin,  C.  J. 

In  this  state  it  would  seem  to  have  been  understood  that 
the  provision  of  the  bill  of  rights  which  prohibits  all  acts  af- 
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fecting  life,  liberty,  or  property,  except  *'by  the  law  of  the 
land/'  was  not  intended  to  limit  the  legislative  power,  but  only 
to  require  that  the  proceedings  should  be  according  to  the  law 
for  the  time  being:  Mayo  v.  Wilton,  1  N.  H.  57;  Dartmouth 
College  v.  Woodman,  1  Id.  130.  But  the  same  limitation  oa 
the  legislature  has  been  by  our  courts  placed  on  the  ground 
that  the  general  grant  of  authority  to  make  reasonable  and 
wholesome  laws  confers  no  power  to  enact  a  law  in  violation 
of  the  fundamental  maxims  of  justice  and  equity;  and  the  in- 
terpretation given  to  the  term  "  law  of  the  land  "  in  the  con- 
stitutions of  other  states,  when  applied  as  a  limitation  upon 
legislative  authority,  amounts  in  substance  to  the  same  thing; 
for,  as  interpreted  there,  the  term  "  law  of  the  land  "  is  under- 
stood to  embody  in  legal  meaning  the  fundamental  rules  and 
maxims  of  justice  which  prevailed  in  the  law  of  the  time  when 
the  constitutions  were  adopted.  Either  way,  whether  these 
elementary  principles  of  justice  and  equity  are  supposed  to  be 
embraced  in  the  term  "  law  of  the  land,"  or  impUed  in  the 
general  nature  of  legislative  authority,  they  equally  limit  the 
legislative  power. 

It  is  a  maxim  of  general  jurisprudence,  not  confined  to  any 
code,  but,  so  far  as  I  am  informed,  recognized  as  fundamental 
in  the  law  of  every  enlightened  people,  that  no  man's  private 
rights  shall  be  concluded  by  any  judgment,  decree,  or  other 
adjudication,  to  which  he  was  not  so  far  a  party  that  he  had 
opportunity  to  be  heard,  and  to  adduce  evidence  on  all  points 
that  affected  his  interests:  Broom's  Maxims,  735;  1  Greenl. 
Ev.,  sec.  522.  Proceedings  in  rem  are  no  exception  to  this 
elementary  rule;  for  in  such  proceedings  every  party  inter- 
ested has  the  right  to  appear  and  be  heard;  and  every  owner 
of  property  is  supposed  to  keep  such  oversight  of  it  as  to  be 
duly  informed  of  the  proceedings  by  the  notices  which  are  re- 
quired to  be  given.  Any  act  passed  in  violation  of  this  prin- 
ciple of  natural  justice  would  not  be  a  ''  reasonable  and  whole- 
some law"  under  our  constitution,  nor  within  the  general 
scope  of  legislative  authority. 

This  general  principle,  it  is  obvious,  will  apply  in  full  force 
to  proceedings  instituted  to  determine  the  amount  that  shall 
be  paid  for  an  injury  to  property,  or  for  the  value  of  property 
taken  from  the  owner.  An  inquiry  of  damages  involves  the 
interest  of  the  party  adjudged  to  pay  them  as  much  and  as 
directly  as  an  issue  on  the  question  whether  he  is  liable  to  pay 
unv  damages  at  all.    The  law  is  so  on  authority,  as  well  as  in 
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the  reason  of  the  thing.  The  king,  by  bis  royal  prerogative, 
might  establish  a  new  highway,  or  discontinue  an  old  one; 
and  in  either  case,  his  writ  ad  quod  damnum  issued  to  inquire 
of  and  determine  the  damage  to  individuals  from  laying  out 
or  discontinuing  the  way.  This  was  an  ex  parte  proceeding; 
and  therefore,  though  done  under  the  king's  writ,  the  return 
of  the  writ  fixing  the  amount  of  damage  was  not  binding  on 
the  parties  interested,  but  was  traversable;  or  the  party  might 
be  heard  on  the  question  of  damages  before  the  chancellor,  to 
whom  the  writ  was  returned:  2  Vin.  Abr.  126,  tit.  Ad  Quod 
Damnum;  2  Burn's  Justice,  352. 

In  this  state  we  have  several  cases  in  which  the  necessity, 
under  the  constitution,  of  notice  and  opportunity  to  be  heard 
on  a  question  of  damages,  in  order  to  make  the  assessment 
binding,  has  been  recognized.  By  the  Revised  Statutes,  chap* 
ter  59,  section  5,  "  if  any  person  shall  place  in  any  highway 
or 'street  any  timber,  lumber,  stones,  or  anything  whatsoever 
to  the  encumbrance  or  obstruction  thereof,  he  shall  be  liable 
to  the  town  for  all  damages  which  said  town  shall  be  com- 
pelled to  pay  to  any  person  who  has  sustained  damage  by 
reason  of  such  encumbrance  or  obstruction."  The  statute 
makes  no  mention  of  notice  to  the  party  who  is  to  be  charged, 
with  the  damages  which  the  town  has  been  compelled  to  pay. 
If  the  town  made  a  full,  strenuous,  and  skillful  defense  to  the 
action  of  the  individual  who  sued  for  damage  caused  by  the 
encumbrance,  the  town  would  be  compelled  to  pay  the  dam- 
ages awarded  against  them  in  that  suit.  Still,  though  the 
town  were  compelled  to  pay  the  damages,  as  expressed  by  the 
statute,  the  judgment  against  the  town  would  not  be  evidence 
against  a  defendant  who  was  sued  by  the  town  under  the  stat- 
ute to  recover  the  amount  they  had  been  compelled  to  pay 
of  the  party  who  placed  the  encumbrance  in  the  highway, 
unless  he  had  notice  of  the  suit  against  the  town,  and  oppor- 
tunity to  come  in  and  defend:  Littleton  v.  Richardson^  34 
N.  H.  179  [66  Am.  Dec.  759].  In  Webster  v.  Alton,  29  Id. 
369,  one  question  was,  whether  a  town  sough",  to  be  charged 
with  part  of  the  expense  of  a  highway  laid  out  in  an  adjoin- 
ing town  should  have  notice  of  the  hearing  on  the  original 
application  for  laying  out  the  road.  It  was  held  that  notice 
of  the  hearing  on  the  matter  of  damages  was  sufficient;  but 
the  whole  case  goes  on  the  concession  that  the  town  could  not 
be  charged  with  damages  without  notice  of  the  hearing,  and  an 
opportunity  to  be  heard  on  that  question.    The  disposition  of 
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rights,  have  been  held  to  apply  only  to  cases  where  an  israe 
is  joined  and  some  right  tried,  and  not  to  a  mere  inquiry  of 
<lamage8,  in  which  the  title  to  the  property  damaged  or  taken 
is  not  involved.  In  this  state  I  understand  that  an  inquiry 
of  damages  has  been  regarded  as  falling  within  the  provision 
which  guarantees  the  right  of  trial  in  all  controversies  relat- 
ing to  property,  unless  a  different  usage  prevailed  before  the 
constitution  was  adopted,  in  the  class  of  cases  to  which  the 
particular  case  under  consideration  belonged:  Backus  v.  Leba^ 
nouj  11  N.  H.  19  [35  Am.  Dec.  466];  Daltonv.  North  Hampton^ 
19  Id.  361;  Petition  of  Ml.  Washington  Road  Co.,  35  Id.  134. 
Even  if  this  provision  in  our  bill  of  rights  should  be  narrowed 
in  construction  as  similar  provisions  have  been  in  some  other 
jurisdictions,  it  would  not  relieve  this  case  from  the  constitu- 
tional objection;  for  the  cases  to  which  that  construction  has 
been  applied  are  where  the  sole  question  is  as  to  the  amount 
of  compensation  which  the  owner  of  property  shall  receive  for 
it,  or  for  some  right  in  it,  and  not  where  an  issue  is  tried 
on  the  fact  whether  the  property  has  been  injured  or  wrong- 
fully taken,  and  the  question  of  damages  is  an  incident  to  the 
finding  of  the  issue  for  the  plaintiff;  for  what  is  really  and  in 
substance  proposed  to  be  done  by  this  statute? 

The  owner  of  the  animals  is  the  real  party  injured;  the 
owner  of  the  dog  is  the  party  liable  for  the  injury.  The 
amount  to  be  recovered  in  the  suit  by  the  town  is  the  actual 
damage  as  determined  by  the  selectmen,  and  that  amount  is 
the  compensation  to  the  owner  of  the  animals  for  his  damages. 
It  is  his  remedy  for  the  injury  he  has  suffered,  and  having 
taken  the  order  he  has  no  other  remedy.  The  statute  assigns 
the  right  of  action  to  the  town,  and  the  owner  of  the  dog  an« 
swers  to  the  town  instead  of  answering  directly  to  the  owner 
of  the  animals  in  an  action  brought  in  his  own  name.  The 
result,  so  far  as  the  owner  of  the  dog  is  concerned,  is  the 
same  as  if  the  suit  were  brought  directly  by  the  owner  of  the 
animals  to  recover  damages  for  the  injury  he  has  sustained. 
The  question  whether  the  defendant's  dog  was  concerned  in 
doing  the  damage  is  tried  by  the  jury;  but,  if  they  fiind  for  the 
plaintiff,  instead  of  the  jury's  assessing  the  damages  as  inci- 
dent to  the  verdict,  and  as  part  of  the  verdict,  the  defendant 
is  by  this  act  made  conclusively  liable  for  the  amount  as  de- 
termined by  the  selectmen.  One  tribunal  tries  the  question 
of  the  defendant's  liability  for  the  damage,  and  another  tribu- 
nal fixes  in  advance  the  amount  of  the  damage,  in  case  the 
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that  case  depended  '^  upon  the  construction  and  constitution- 
ality of  the  first  section  of  the  act  of  July  8, 1850";  and  it 
would  seem  to  have  been  admitted  on  all  hands  that  the  act 
would  not  have  been  valid  if  it  had  not  provided  for  proper 
notice  of  the  hearing  on  the  question  of  damages.  If  the  de- 
fendant in  the  present  case  had  received  notice  of  the  applica- 
tion to  the  selectmen,  and  had  an  opportunity  to  be  heard 
before  them,  he  might  be  bound  by  their  determination,  as 
was  held  in  Littleton  v.  Richarddon,  supra;  but  nothing  of  that 
kind  appears  in  this  case. 

In  this  case  the  owner  of  the  animals  injured  took  the  order 
on  the  treasurer  as  his  remedy  for  the  loss  he  had  sustained. 
The  amount  was  paid  by  an  estimate  of  the  actual  damage 
done,  and  was  received  as  the  compensation  for  it.  The  re- 
covery by  the  town,  instead  of  the  party  who  suffered  the 
injury,  does  not  change  the  nature  of  the  payment,  when 
made  by  the  defendant.  His  interest  in  the  question  of  dam- 
ages is  the  same  whether  he  pays  the  amount  to  the  owner  of 
the  animals  or  to  the  town;  and  if  the  payment  is  called  a 
forfeiture  or  penalty,  or  the  statute  a  police  regulation,  still 
the  interest  of  the  defendant  in  the  amount  is  the  same,  and 
his  right  to  be  beard  on  the  question  cannot  be  evaded  by  the 
name  given  to  the  payment  or  to  the  law. 

We  are  of  opinion  that,  so  far  as  the  statute  undertakes  to 
bind  the  defendant  by  the  decision  of  the  selectmen,  fixing 
the  amount  of  the  damage,  without  giving  him  an  opportu- 
nity to  be  heard  on  the  question,  it  is  not  a  valid  law,  because 
it  is  in  violation  of  an  elementary  principle  of  law  and  justice, 
to  wit,  that  a  party  is  not  to  be  bound  by  a  judgment  or 
other  determination,  to  which  he  was  a  stranger;  that  it  is 
not  a  wholesome  and  reasonable  law  within  the  meaning  of 
the  constitution,  which  grants  and  defines  the  legislative  au- 
thority, nor  within  the  general  scope  of  legislative  power, 
because  it  is  contrary  to  reason  and  natural  justice. 

Has  the  owner  of  the  dog  the  right  under  the  constitution 
that  the  question  of  damages  should  be  tried  by  a  jury? 

"  In  all  controversies  concerning  property,  and  in  all  suits 
between  two  or  more  persons,  except  in  cases  where  it  has 
been  otherwise  heretofore  used  and  practiced,  the  parties  have 
a  right  to  trial  by  jury":  Bill  of  Rights,  art.  20. 

Provisions  in  the  constitutions  of  some  of  the  states,  in«- 
tended  to  secure  the  right  of  trial  by  jury,  expressed  in  terms 
corresponding  more  or  less  nearly  with  this  in  our  bill  o( 
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rights,  have  been  held  to  apply  only  to  cases  where  an  issue 
is  joined  and  some  right  tried,  and  not  to  a  mere  inquiry  of 
<lamages,  in  which  the  title  to  the  property  damaged  or  taken 
is  not  involved.  In  this  state  I  understand  that  an  inquiry 
of  damages  has  been  regarded  as  falling  within  the  provision 
which  guarantees  the  right  of  trial  in  all  controversies  relat- 
ing to  property,  unless  a  different  usage  prevailed  before  the 
constitution  was  adopted,  in  the  class  of  cases  to  which  the 
particular  case  under  consideration  belonged:  Backus  v.  Leba' 
non,  11  N.  H.  19  [35  Am.  Dec.  466];  Dalton  v.  North  Hampton^ 
19  Id.  361;  Petition  of  Mt.  Washington  Road  Co.,  35  Id.  134. 
Even  if  this  provision  in  our  bill  of  rights  should  be  narrowed 
in  construction  as  similar  provisions  have  been  in  some  other 
jurisdictions,  it  would  not  relieve  this  case  from  the  constitu- 
tional objection;  for  the  cases  to  which  that  construction  has 
been  applied  are  where  the  sole  question  is  as  to  the  amount 
of  compensation  which  the  owner  of  property  shall  receive  for 
it,  or  for  some  right  in  it,  and  not  where  an  issue  is  tried 
on  the  fact  whether  the  property  has  been  injured  or  wrong- 
fully taken,  and  the  question  of  damages  is  an  incident  to  the 
finding  of  the  issue  for  the  plaintiff;  for  what  is  really  and  in 
substance  proposed  to  be  done  by  this  statute? 

The  owner  of  the  animals  is  the  real  party  injured;  the 
owner  of  the  dog  is  the  party  liable  for  the  injury.  The 
amount  to  be  recovered  in  the  suit  by  the  town  is  the  actual 
damage  as  determined  by  the  selectmen,  and  that  amount  is 
the  compensation  to  the  owner  of  the  animals  for  his  damages. 
It  is  his  remedy  for  the  injury  he  has  suffered,  and  having 
taken  the  order  he  has  no  other  remedy.  The  statute  assigns 
the  right  of  action  to  the  town,  and  the  owner  of  the  dog  an« 
swers  to  the  town  instead  of  answering  directly  to  the  owner 
of  the  animals  in  an  action  brought  in  his  own  name.  The 
result,  so  far  as  the  owner  of  the  dog  is  concerned,  is  the 
same  as  if  the  suit  were  brought  directly  by  the  owner  of  the 
animals  to  recover  damages  for  the  injury  he  has  sustained. 
The  question  whether  the  defendant's  dog  was  concerned  in 
doing  the  damage  is  tried  by  the  jury;  but,  if  they  find  for  the 
plaintiff,  instead  of  the  jury's  assessing  the  damages  as  inci- 
dent to  the  verdict,  and  as  part  of  the  verdict,  the  defendant 
is  by  this  act  made  conclusively  liable  for  the  amount  as  de- 
termined by  the  selectmen.  One  tribunal  tries  the  question 
of  the  defendant's  liability  for  the  damage,  and  another  tribu* 
nal  fixes  in  advance  the  amount  of  the  damage,  in  case  the 
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isBiie  as  to  his  liability  is  found  against  him.  In  a  trial  hy 
jury  for  an  injury  to  person  or  property,  the  assessment  of  the 
plaintiff's  damages  is  as  much  a  part  of  the  yerdict  for  him  ns 
the  finding  of  the  issue;  and  a  trial  which  should  refer  the  as* 
sessment  of  the  damages  for  the  plaintiff  to  another  tribunal 
would  not  be  a  trial  by  jury  according  to  the  course  of  the 
common  law,  nor  the  trial  secured  to  every  subject  by  the  biU 
of  rights. 

The  damage  for  killing,  maiming,  and  worrying  sheep  and 
other  domestic  animals,  is  uncertain  and  unliquidated  a& 
much  as  in  an  action  for  an  assault  and  battery.  If  tho 
question  of  liability  for  the  damage  could  be  tried  by  the  jury^ 
and  the  injury  as  to  the  amount  of  the  damage  withdrawn 
from  the  jury,  for  aught  that  I  can  see,  the  same  thing  might 
be  done  by  the  same  machinery,  in  a  case  of  assault  and 
battery.  Suppose  this  act  had  provided  that  when  any  per* 
son  should  be  assaulted  and  beaten  within  the  limits  of  any 
town,  he  might  present  his  claim  for  the  damages  to  the  select- 
men, and,  on  their  drawing  an  order  for  the  amount  fixed  by 
them,  the  town  might  recover  the  same  amount  of  the  party 
who  was  guilty  of  the  assault  and  battery,  in  an  action  of  as- 
sumpsit: the  right  of  the  defendant  in  that  case  to  have  the  jury 
assess  the  damages  as  part  of  the  trial  would  stand  under 
the  constitution  exactly  as  it  does  under  the  statute  of  1863. 
And  by  a  like  contrivance  in  all  cases  of  injury  to  property^ 
as  in  trespass  to  land,  trespass  for  taking  and  carrying  away 
goodn,  an  essential  and  often  the  most  important  part  of  the 
trial  by  jury  might  be  assigned  to  another  tribunal. 

The  trial  by  jury,  secured  to  the  subject  by  the  constitution, 
is  a  trial  according  to  the  course  of  the  common  law,  and  the 
same  in  substance  as  that  which  was  in  use  when  the  consti- 
tution was  framed:  Opinion  of  the  Judges^  41  N.  H.  551.  In 
all  actions  for  injury  to  property,  the  ^al  by  jury  included 
the  assessment  of  the  plaintiff's  damages,  when  the  verdict 
was  for  him.  This  we  regard  as  an  essential  part  of  the  trial  by 
jury,  intended  to  be  secured  by  the  constitution.  By  this  act 
the  defendant  is  deprived  of  the  right  to  such  a  trial,  and  so 
far  as  the  act  undertakes  to  make  the  defendant  liable  for  the 
amount  of  damage  fixed  by  the  selectmen,  we  think  it  is  in 
violation  of  the  constitution,  which  secures  the  right  of  trial  by 
jury  "  in  all  controversies  concerning  property." 

It  is  said  that  the  amount,  which  by  the  statute  the  owner  of 
the  dogs  pays  in  the  action  by  the  town,  is  in  the  nature  of  a 
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penalty  or  forfeiture.  There  are  cases  where  a  penal  action 
may  be  maintained  to  recover  the  amount,  or  double  the 
amount,  which  an  individual  has  suffered  by  a  violation  of  hi» 
private  rights;  but  in  such  cases,  the  party  subject  to  the  pen- 
alty is  as  much  interested  in  the  assessment  of  the  damages,, 
and  has  the  same  right  to  a  hearing  on  the  question  of  dam- 
ages, and  to  the  same  mode  of  trial,  as  where  he  is  sued  in  a 
civil  action  sounding  in  damages;  and  the  amount  of  the  dam* 
ages  is  determined  by  the  jury  who  try  the  general  question 
of  the  defendant's  liability  for  the  penalty:  Com.  Dig.,  tit. 
Pleader,  2,  sec.  14;  Wybord  v.  Tuck,  1  Bos.  &  P.  458;  3  Burn's 
Ecclesiastical  Law,  534;  7  Wentworth's  Pleadings,  243;  see 
also  Oreene  v.  Briggs,  1  Curt.  311.  It  would  not  relieve  the 
act  from  constitutional  objection  if  the  suit  by  the  town  were 
held  to  be  in  the  nature  of  a  penal  action. 

So  far  as  the  act  undertakes  to  charge  the  defendant  with 
the  amount  of  damage  determined  by  the  selectmen,  we  are  of 
opinion  that  it  is  not  a  valid  law,  because  it  gives  the  owner 
of  the  dog  no  opportunity  to  be  heard  before  the  selectmen  on 
that  question,  and  therefore  is  not  a  wholesome  and  reasonable 
law  within  the  general  scope  of  legislative  authority  conferred 
by  the  constitution  on  the  general  court;  and  also  because  the 
act  is  so  far  in  violation  of  the  provision  in  the  bill  of  rights, 
which  secures  the  right  of  trial  by  jury  in  all  controversies 
concerning  property. 

An  act  may  be  in  part  beyond  legislative  authority,  and 
within  it  for  the  residue;  and  if  the  act  is  capable  of  being 
administered  in  the  parts  which  are  within  the  power  of  the 
legislature  to  enact,  it  will  so  far  be  valid:  Fisher  v.  McGirr^ 
1  Gray,  1  [61  Am.  Dec.  381];  State  v.  Wheeler,  25  Conn.  290; 
Santo  V.  State,  2  Iowa,  165  [63  Am.  Dec.  487].  It  would  be 
in  the  power  of  the  legislature  to  make  towns  liable  for  dam- 
age done  by  dogs,  and  to  give  the  towns  a  right  of  action  to 
recover  the  actual  damage  from  the  owners  of  the  dogs,  as  is 
done  in  the  case  of  obstructions  placed  on  highways;  and  we 
think  an  action  may  be  maintained  on  this  statute  by  the 
town  to  recover  from  the  owner  of  the  dog  the  actual  damage, 
which  the  jury  who  try  the  cause  find  the  owner  of  the  ani- 
mals to  have  suffered,  not  exceeding  the  amount  of  the  order 
drawn  by  the  selectmen.  If  the  declaration  in  this  case  re* 
lies  on  the  order  to  establish  the  amount  of  damage,  it  may 
need  amendment  by  inserting  an  averment  that  the  actual 
damage  was  equal  to  the  amount  of  the  order  drawn. 
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By  the  statute,  the  owner  of  the  dog  is  made  liable  for  the 
damage  done,  whether  the  dog  was  accustomed  to  kill  and 
worry  sheep  or  not.  We  are  not  acquainted  with  any  rule  of 
evidence  which  will  allow  the  character  of  the  dog,  or  the  fact 
that  he  had  killed  or  worried  sheep  before,  to  be  admitted  as 
evidence  that  he  did  the  damage  complained  of  in  this  suit. 
To  show  that  he  did  this  mischief,  it  is  not  competent  to  prove 
that  he  had  done  similiar  mischief  before,  more  than  it 
would  be  to  prove  that  a  defendant,  sued  for  an  assault  and 
battery,  had  beaten  other  men  before,  or  the  same  man. 

Doe,  J.,  dissented  on  the  last  point. 

Constitutionality  of  Statutes  Adthorizxng  Judgment  without  No- 
tice: See  Flint  River  Steamboat  Co.  v.  Foster,  48  Am.  Dec.  248,  and  uote  folly 
-considering  the  snbject;  and  see  Ames  v.  Port  Huron  etc  Co.,  83  Id.  731; 
Parsons  v.  RusseU,  83  Id.  728. 

Trial  by  Jury,  to  What  Extent  mat  bb  Dispensed  with  by  Legis- 
lature: See  FUnt  River  Steamboat  Co.  v.  Roberta,  48  Am.  Dec.  178,  and  note 
discussing  the  question;  Inhabitants  qfSacov,  WerUworHi,  58  Id.  786,  and  note. 

Statute  may  be  Partly  Valid  and  Partly  Void:  See  Fisker  v.  Me- 
Oirr,  61  Am.  Dec.  381;  Santo  v.  State,  63  Id.  487;  Broumv.  Beatty,  69  Id.  389, 
and  the  notes  thereto;  LittU  Miami  R,  R.  ▼.  Commissioners  of  Oreene  Co.,  31 
Ohio  St.  344,  citing  the  principal  case. 

The  principal  case  is  quoted  in  Magnidery.  Esmay,  35  Ohio  St.  237, 
to  the  effect  that  it  is  a  maxim  of  general  jurispradenc^  that  no  man's  private 
rights  shall  be  concluded  by  any  judgment,  decree,  or  other  adjudication,  to 
which  ha  was  not  so  far  a  party  that  he  had  opportunity  to  be  heard,  and  to 
adduce  evidenoe  on  all  points  that  affected  his  interests. 


Jacobs  v.  Shobby. 

[48  Kiw  Hampshire,  IOOl] 

Partner  Who  Receives  and  Participates  in  Use  ob  Sale  or  Goods 
Obtained  by  Fraud  of  Copartner  will  be  held  to  have  adopted  the 
fraudulent  act,  and  wiU  be  placed  in  the  same  situation  in  reference  to 
the  rights  of  the  vendors  of  the  goods,  as  if  he  had  directed  his  copartner 
to  procure  them,  or  had  originally  concurred  with  him  in  the  transac- 
tion. 

Persons  hay  have  All  Rights  and  be  Subjected  to  All  Responsibil- 
ities Belonging  to  Partnership,  if  there  be  such  a  joinder  or  union 
of  interest  and  action  as  the  law  considers  the  equivalent  of  partnership. 

Persons  may  be  Made  Liable  as  Partners  as  Far  as  Third  Persons 
ARE  Concerned,  by  conversations,  assertions,  admissions,  and  acts  tend- 
ing to  show  that  they  are  such,  although  such  evidence  might  be  insuffi- 
cient to  prove  a  partnership  as  betweeen  the  parties  themselves. 

Custom  ot  Merchants  must  bs  Reasonable  in  Itself,  and  so  well  estab* 
lished  and  uniformly  acted  upon  as  to  raise  a  fair  presumption  that  it 
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ia  generally  known  by  all  contracting  under  its  operation,  in  order  that 
it  may  be  given  in  evidence  in  explanation  of  conduct  shown  for  the  par- 
pose  of  establishing  fraud. 

llELATION  OF  WITNESS  TO  FaRTT  VH  GaUSS,  WHETHER  OF  PeCUUAB  FRIEND- 
SHIP OR  Hostilitt,  is  Fact  Material  to  Issue,  and  may  be  shown 
either  by  the  testimony  of  the  witness  himself,  or  by  other  evidence. 

Vendors  Who  Sue  for  Price  of  Goods  Obtained  by  Fraud  can  Re- 
cover ONLY  What  is  Dub  at  the  commencement  of  the  action;  although 
they  might  have  treated  the  sale  as  a  nullity,  and  reclaimed  the  goods 
at  once,  while  in  the  possession  of  the  vendee,  before  the  term  of  credit 
had  expired. 

Assumpsit  by  Jacobs  &  Co.  against  A.  J.  Shorey  and  N.  F. 
Mathes,  on  two  notes,  one  of  which  was  not  due  at  the  com- 
mencement of  the  action.  On  March  8  and  April  12,  1866, 
Shorey  bought  goods  of  the  plaintiffs  in  New  York,  and  gave 
the  notes  in  question  for  the  price.  The  plaintiffs  supposed 
at  the  time  that  they  were  selling  to  Shorey  alone.  The  plain- 
tiffs introduced  evidence  to  show  that  Shorey  went  from  Ports- 
mouth, New  Hampshire,  to  New  York  to  buy  goods,  in 
pursuance  of  a  secret  and  fraudulent  understanding  between 
him  and  Mathes  that  the  goods,  when  brought  to  Portsmouth, 
should  be  disposed  of  without  paying  for  them,  and  that  the 
profits  of  the  enterprise  should  be  divided  between  them.  It 
was  shown  by  the  plaintiffs  that  the  goods  were  taken  by 
Shorey  to  Portsmouth  and  placed  in  a  store,  and  that  some  of 
them  passed  into  the  possession  of  Mathes,  being  removed  from 
one  store  to  another  over  a  long  and  circuitous  route.  The 
plaintiffs  were  also  allowed,  against  objection,  to  prove  by 
Shorey,  who  was  defaulted,  that  at  the  times  he  purchased  the 
goods  in  question  he  bought  goods  of  other  persons  in  New 
York,  which  were  sent  to  the  same  store  in  Portsmouth;  and 
that  he  received  from  Mathes,  and  carried  to  New  York,  and 
presented  to  the  firm  to  which  it  was  addressed,  the  following 

letter: — 

"  Portsmouth,  Feb.  21,  1866. 

**  Mess.  Townsend,  Clinch,  and  Dike. 

**  Gents, — The  bearer,  Mr.  Shorey,  from  our  city  visits  New 
York  to  purchase  tea,  tobacco,  cegars,  etc.,  as  he  is  about  start- 
ing a  store  for  the  jobing  of  these  articles.  I  have  had  deal- 
ings with  him  for  the  last  two  years  to  queight  a  large  amount, 
4&  have  always  found  him  promt  in  his  buysness  with  me,  <& 
I  should  not  hesetate  to  credit  him  for  a  reasonable  amount. 

"  Yours,  etc.,  N.  P.  Mathes." 

The  defendants,  in  explanation  of  their  conduct  in  removing 
the  goods  from  one  store  to  another  over  the  long  and  circuit- 
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ous  route,  offered  to  show  the  existence  of  a  usage  amoug 
the  merchants  of  Portsmouth  and  Manchester  to  have  their 
goods  sent  to  their  stores  by  long  and  circuitous  routes,  when 
purchased  at  the  stores  of  near  neighbors,  but  the  court  ex- 
cluded the  evidence.  On  the  cross-examination  of  one  Mitch, 
the  plaintiffs  were  permitted,  against  the  defendants'  objec- 
tion, to  ask  concerning  the  sale  of  a  house  by  the  witness  U> 
Mathes,  and  as  to  the  indebtedness  of  the  witness  in  New 
York.  There  was  a  verdict  for  the  plaintiffs  for  the  amount 
of  both  notes,  which  the  defendants  moved  to  set  aside.  The 
case  was  reserved. 

Haiehj  for  the  plaintiffs. 

* 

WheeUvy  Frinkj  and  HacietU  for  the  defendants. 

By  Court,  Nesmith,  J.  To  maintain  this  action  it  becomes 
necessary  for  the  plaintiffs  to  establish  the  fact  that  Mathes 
shared  in  the  profits  of  the  sale  of  the  goods  from  them  to 
Shorey,  or  that  Mathes  and  Shorey  were  partners  in  that 
transaction,  upon  the  ground  that  where  goods  are  obtained 
for  the  use  of  a  firm  by  means  of  the  fraud  of  one  of  its  mem- 
bers, the  other  partner,  by  receiving  and  participating  in  the 
use  or  sale  of  the  goods,  will  be  held  to  have  adopted  the  fraud- 
ulent act  of  him  who  obtained  them,  and  will  be  placed  in  the 
same  situation  in  reference  to  the  rights  of  the  vendors  of  the 
goods  as  if  he  had  directed  his  partner  to  procure  the  property, 
or  had  originally  concurred  with  him  in  the  transaction. 

In  this  way  partnerships  may  grow  out  of  transactions  or 
relations  in  which  the  word  ''partnership"  has  not  been  uttered. 
If  there  be  such  a  joinder  or  union  of  interest  and  action  as 
the  law  considers  as  the  equivalent  of  partnership,  or  as  con- 
stituting it,  it  will  give  to  the  persons  engaged  in  it  all  the 
rights,  and  lay  upon  them  all  the  responsibilities,  and  also 
give  to  third  parties  dealing  with  them  all  the  remedies  which 
belong  to  a  partnership:  Parsons  on  Partnership,  9;  EawivM 
V.  Appkby,  2  Sand.  421. 

In  general,  conversations,  assertions,  or  admissions,  and  acts 
tending  to  show  that  parties  are  partners,  and  have  that  joint 
interest  in  the  particular  business  which  makes  them  liable  as 
partners,  will  often  have  that  effect,  although  such  evidence 
might  be  quite  insufficient  to  prove  a  partnership,  as  between 
themselves,  when  no  third  persons  are  interested  in  the  quee* 
tionr  Parsons  on  Partnership,  122. 
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Where  there  is  doubt  whether  a  party  purchasing  goods 
bought  them  for  himself  alone  or  for  the  benefit  of  another  as 
partner,  to  prove  the  latter  point  evidence  may  be  offered  of 
acts  and  declarations  subsequent  to  the  sale  and  delivery  of 
the  property:  Hilliard  on  Sales,  82. 

So  evidence  as  to  the  character  of  the  goods  purchased,  the 
ability  or  insolvency  of  the  purchaser  at  the  time,  or  whetheY 
an  inordinately  large  quantity  of  goods  was  purchased  in  pro- 
portion to  the  party's  apparent  means  of  payment,  or  the  credit 
given,  or  whether  forced  sales  are  made  at  inadequate  prices, 
before  the  expiration  of  the  credit  given,  or  whether  there  may 
have  been  any  secret  or  fraudulent  transfer  of  the  goods,  are 
all  open  and  legitimate  subjects  of  inquiry,  as  bearing  upon 
the  sale,  and  the  probable  intent  of  the  parties  thereto:  State 
V.  Johnson,  33  N.  H.  457;  Parsons  on  Partnership,  128. 

Upon  the  question  whether  a  purchase  was  fraudulently 
made  by  a  vendee  in  anticipation  of  his  insolvency,  evidence 
tending  to  show  that*  he  fraudulently  purchased  other  and 
similar  goods  about  the  same  time,  by  means  of  similar  false 
pretenses,  may  be  admitted,  having  the  tendency  to  show  the 
fraudulent  intent  or  conspiracy  in  the  case  under  consideration. 
Acts  and  declarations  showing  a  fraudulent  purpose,  if  con- 
nected in  point  of  time,  are  admissible  as  throwing  light  upon 
the  general  object  of  the  party,  though  they  do  not  relate  to 
the  property  or  transaction  in  question:  Hilia  v.  Harty  18 
N.  H.  605;  Lee  v.  Lamprey,  43  Id.  15;  Blake  v.  WhiUy  13  Id. 
267;  Angier  v.  Ash,  26  Id.  109. 

In  this  case,  the  main  question  is,  whether  the  acts  of 
Shorey  were  within  the  scope  of  a  general  design  to  share  the 
profits  of  the  enterprise  with  Mathes,  or  whether  the  goods 
were  obtained  on  his  own  credit,  or  for  his  own  private  use  or 
purposes;  and  we  think  the  jury  might  properly  weigh  the 
fact  whether  the  letter  of  credit  to  Townsend  and  others  might 
not  have  been  designed  as  means  in  obtaining  money  from  the 
plaintiffs  in  prosecution  of  their  general  fraudulent  purposes. 
The  false  pretense  alluded  to  in  Lee  v.  Lamprey,  supra,  was  a 
letter  addressed  by  one  of  the  partners  to  another,  tending  to 
€how  fraud  and  collusion  in  the  parties.  Upon  the  aforesaid 
legal  principles,  the  facts  stated  in  the  case  appear  to  be  suffi- 
cient, with  or  without  the  letter,  to  show  a  fraudulent  purpose 
in  both  Mathes  and  Shorey  in  procuring  the  goods  in  question, 
60  as  to  render  them  liable  as  partners:  Bradley  v.  Obear,  10 
N.  11.  477;  Allison  v.  Matthew,  3  Johns.  235.    The  letter  in 
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qaestion  may  also  be  properly  used  as  evidence  before  tbe 
jory  as  an  act  or  declaration  of  one  member  of  a  firm,  and 
properly  within  the  scope  of  the  partnership  business,  and  to> 
charge  the  firm,  whether  honestly  or  dishonestly  transacted  or 
said:  Peirce  v.  l^oodj  23  N.  H.  519;  WebsUr  v.  Steams,  44  Id. 
602.  Such  evidence  may  be  received  as  one  of  a  series  of  acts, 
which,  all  together,  indicate  a  fraudulent  design  to  obtain  the 
goods  without  paying  for  them. 

2.  The  plaintiffs,  having  introduced  evidence  tending  to 
show  that  some  of  the  goods  in  Shorey's  store  passed  into  the 
hands  of  Mathes,  and  that,  in  being  removed  from  one  store  to 
another,  they  were  conveyed  by  and  through  a  long  and  cir- 
cuitous route,  the  defendants  were  not  permitted  by  the  court 
to  show  the  existence  of  a  usage  or  custom  among  the  mer- 
chants of  Portsmouth  and  Manchester,  or  elsewhere,  to  have 
their  goods  sent  to  their  stores  by  long  and  circuitous  routes^ 
when  purchased  at  the  stores  of  near  neighbors.  We  think 
the  court  properly  rejected  this  kind  of  testimony.  The  gen- 
eral presumption  of  law  on  this  subject  would  naturally  be 
that  merchants,  in  the  transportation  of  their  goods,  will  be 
governed  by  their  true  and  essential  pecuniary  interests. 
That  route  will  be  preferred,  other  things  being  equal,  which 
is  the  shortest  and  cheapest,  requiring  the  least  expenditure  of 
money. 

In  general,  a  custom  of  merchants  must  be  reasonable  in 
itself,  well  known,  and  so  well  established  and  uniformly 
acted  upon,  and  so  well  settled,  as  to  raise  a  fair  presumptiorv 
that  it  is  generally  known  by  all  contracting  under  its  opera- 
tion: 1  Oreenl.  Ev.,  sees.  292,  293,  and  notes;  Foye  v.  Jjeigh- 
ton,  22  N.  H.  75  [53  Am.  Dec.  231];  Rogers  v.  AlleUy  47  Id. 
529;  Homer  v.  Dorr,  10  Mass.  29;  Shorey  v.  Bliss,  6  Met.  393, 

The  law  will  not  permit  us  to  presume  that  the  honest  mer- 
chants and  business  men  of  any  city  in  our  state  would  prefer 
to  transport  their  goods  by  a  long  and  circuitous  route  wher^ 
they  had  an  opportunity  to  use  one  more  direct,  of  equal 
fitness  for  travel,  and  requiring  a  less  outlay  for  freight.  We 
think  it  would  be  suspicious,  absurd,  and  unreasonable  to> 
assume  the  existence  of  such  a  usage,  and  it  would  be  in 
violation  of  the  common  experience  of  mankind,  as  well  as  the 
familiar  maxim  of  law,  Ad  vana  et  impossibilia  lex  nan  cogit. 

The  defendants  were  rightfully  permitted  by  the  court  other- 
wise to  explain  the  reasons  for  their  proceedings,  and  the  jury 
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would  be  able  to  determine  whether  their  conduct  was  influ- 
enced by  honest  motives  or  not. 

The  cross-examination  of  Mitch,  the  witness  for  defendants^ 
was  admissible,  within  the  discretion  of  the  judge  who  tried 
the  cause,  for  the  purpose  of  testing  the  character  and  bias  of 
the  witness,  although  the  matter  by  him  disclosed  was  not 
material  to  the  issue  of  the  parties.  The  relation  of  a  wit« 
ness  to  a  party  in  a  cause,  whether  of  peculiar  friendship  or 
hostility,  is  a  fact  material  to  the  issue,  atid  may  be  shown, 
either  by  the  testimony  of  the  witness  himself  or  by  other 
evidence:  Drew  v.  Woody  26  N.  H.  363;  Martin  v.  Famham^ 
25  Id.  195. 

It  has  been  held  that  where  goods  are  obtained  by  fraud,, 
the  vendor  may  treat  the  sale  as  a  nullity,  and  reclaim  then^ 
at  once,  while  they  are  in  the  possession  of  the  vendee,  thougb 
the  term  of  credit  has  not  expired:  HiUiard  on  Sales,  309;. 
Seaver  v.  Dingley.  4  Me.  306.  But  whether  he  can  sue  for  the- 
price  until  the  agreed  time  of  credit  has  expired  is  a  point 
upon  which  there  is  some  conflict  of  authority:  Dodge  v. 
Waterman,  36  N.  H.  188. 

In  the  case  before  us,  the  plaintifls  have  elected  to  affirm 
the  original  contract  so  far  as  to  bring  their  action  on  both 
notes,  against  both  defendants,  as  partners,  both  being  found 
by  the  jury  joint  conspirators,  and  implicated  in  the  attempt 
to  defraud  them.  The  plaintifls,  in  this  way,  obtain  a  legal 
remedy  against  both  defendants,  they  having  been  found 
chargeable  as  partners  in  the  fraudulent  transaction. 

It  appears  to  us  that  the  plaintifl^s,  under  the  prevailing 
practice  as  established  in  this  state,  having  commenced  their 
action  upon  the  contract,  must  be  bound  to  adhere  to  its- 
terms,  so  far  as  to  give  the  credit  originally  given  by  the  part- 
ners. Therefore,  the  plaintiflB  can  have  judgment  only  upoiv 
the  note  which  was  due  at  the  commencement  of  their  action: 
Weeks  v.  Rohie,  42  N.  H.  313;  Coolidge  v.  Brigham,  1  Met.  55 L 
Plaintiffs  may  enter  a  remittitur  for  the  amount  of  the  second 
note  which  is  now  embraced  in  their  verdict:  Sanborn  v.  Emer- 
son, 12  N.  H.  58. 

Plaintifls  took  judgment  for  the  amount  of  their  flrst  note. 


Partner  is  Liable  ior  Fraud  of  Copartkee,  especially  where  he  share* 
in  the  profits  of  the  fraudulent  transaction:  Locke  v.  Steams,  35  Am.  Deo. 
382;  Ormoold  v.  Haven,  82  Id.  380,  and  note;  Morehouse  v.  NortJirop,  89  Id. 
211. 
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Persons  may  bb  Liable  to  Third  Persons  as  Partners,  by  holding 
themselves  out  as  snch,  although  not  liable  as  between  themselves:  BUstoorik 
V.  Tarttf  62  Am.  Dec.  749,  and  note;  Bowk  v.  Maddoac,  74  Id.  Gl,  and  note. 

Usage  or  Custom  must  be  Reasonable:  DicHnmm  v.  Gay,  83  Am.  Dec 
<K>6,  and  note  collecting  cases;  HiU  v.  Portland  etc  R,  R,,  92  Id.  601;  Reed  v. 
RidMrdson,  93  Id.  155;   Whitney  v.  Easan,  96  Id.  762. 

Vendor  may  Avoid  Sale  Induced  by  Fraud,  and  reclaim  the  goods, 
unless  they  have  come  into  the  hands  of  a  bona  Jlde  purchaser  for  value: 
Thurston  v.  Blandiard^  33  Am.  Dec.  700,  and  note  fully  considering  the  sub- 
ject; Knowles  v.  Lord,  34  Id.  525;  Cary  v.  Hotailing,  37  Id.  323,  and  note; 
Hoffman  v.  Noble,  39  Icl.  711,  and  note;  ffodgeden  v.  Hubbard,  46  Id.  167; 
FUzgimmons  v.  JosUn,  52  Id.  46,  and  note;  Griffin  v.  Chubb,  68  Id.  85;  BidauU 
V.  Wales,  59  Id.  327;  note  to  Hall  v.  Naylor,  75  Id.  272;  Atwood  v.  Dearborn, 
79  Id.  755,  and  note;  Niduols  v.  MieJiael,  80  Id.  259,  and  note;  and  the  sale 
may  be  rescinded,  and  trover  or  replevin  brought,  before  the  term  of  credit 
lias  expired:  Note  to  TliureUm  v.  Blanchard,  33  Id.  705;  but  if  suit  is  brought 
^or  the  price  before  the  term  of  credit  has  expired,  it  is  premature:  Note  to 
ThuraUm  v.  Blanchard,  33  Id.  706. 
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^Every  Person  is  to,  be  Deemed  of  Unsound  Mind,  who  has  lost  his 
memory  and  understanding  by  reason  of  old  age,  sickness,  or  accident,  so 
as  to  render  him  incapable  of  transacting  his  business,  and  of  managing 
his  property. 

Person  is  under  Incapacity  to  Contract,  if  he  has  not  strength  of  mind 
aind  reason  sufficient  to  understand  the  nature  and  consequences  of 
the  act. 

Inoapagity  to  Contract  frok  Unsoundness  of  Mind  oak  be  Aaont- 
TAINED  only  by  an  ezaminatioii  of  all  the  ciroamstaaces  of  each  partk»- 
lar  case,  to  be  duly  weighed  and  considered  by  the  court  and  juxy. 

Insanity  may  be  Pleaded  or  Given  in  Evidence  to  an  action  founded 
either  upon  an  executory  or  an  executed  contract. 

•Contract  or  Person  or  Unsound  Mind  will  be  Upheld,  as  against  him 
or  his  personal  representatives,  if  entered  into  in  good  faith,  without  any 
fraud,  undue  influence,  or  imposition  practiced  upon  him,  and  by  which 
he  obtains  a  benefit,  and  the  other  contracting  party  cannot  be  placed 
in  statu  quo. 

Person  of  Unsound  Mind  is  nevertheless  Ll/lble  for  Necessaries  Fur* 
NisHED  Him,  in  good  faith,  although  his  express  contract  therefor  be  void. 

Assumpsit  by  Greorge  W.  Young,  as  executor,  on  a  promise 
made  to  his  executrix,  Eliza  Young,  by  the  defendant,  William 
J.  Stevens.  The  plaintiff  was  nonsuited,  and  the  case  reserved 
for  the  consideration  of  the  whole  court.  The  facts  are  stated 
in  the  opinion. 

Wheeler,  for  the  plaintiff. 
CuahinQy  for  the  defendant 
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By  Court,  Nesmith,  J.  The  plaintiff,  under  his  first  count, 
seeks  to  recover  for  two  weeks'  board  in  1864,  as  furnished  by 
his  testatrix  to  the  defendant,  for  which  the  sum  of  seven  dol« 
lars  is  charged,  and  also  for  sundry  articles  of  personal  prop- 
erty, such  as  provisions,  etc.  Probably  some  of  these  may  be 
due,  and  may  be  recovered  under  plaintiff's  first  count,  as 
having  been  delivered  to  the  defendant  under  an  express  or 
implied  contract,  binding  the  defendant  to  pay  for  them. 

The  main  dispute  involved  in  the  case  arises  out  of  the 
special  contract  of  the  testatrix,  as  made  with  the  defendant 
on  the  fourth  day  of  May,  1865.  It  is  understood  that,  under 
this  contract,  the  defendant  agreed  to  take  the  lands  in  which 
the  said  Eliza  Young  had  a  life  estate,  also  the  stock  on  her 
farm,  and  to  support  the  said  Eliza  during  her  natural  life; 
and  according  to  the  requirements  of  said  contract,  the  defend* 
ant  now  claims  the  full  performance,  the  said  Eliza  having 
deceased.  On  the  other  hand,  the  plaintiff  claims  that  no  title 
passed  under  this  contract  to  defendant  by  reason  of  the  in- 
capacity of  said  Eliza,  she  at  the  time  laboring  under  mental 
imbecility.  Wherefore  the  plaintiff  claims  that  the  defendant 
should  pay  for  the  use  of  the  premises  enjoyed  by  him,  and  for 
the  value  of  the  stock  taken  under  the  written  contract,  and 
for  the  board  of  self  and  family  during  its  existence;  in  short, 
that  the  whole  of  said  written  contract  should  be  regarded  as 
rescinded.  It  will  be  seen  that  the  ruling  of  the  court  stands 
upon  the  plaintiff's  own  statement  of  his  case,  and  it  will  be 
presumed  to  be  stated  as  strong  in  his  favor  as  the  facts  will 
justify. 

The  rules,  definitions,  and  limitations,  as  laid  down  by 
Judge  Bell,  in  Dennett  v.  Dennett,  44  N.  H.  531  [84  Am.  Dec. 
97],  are  to  be  regarded  as  safe  for  our  guidance,  as  applicable 
to  the  subject  of  mental  imbecility  or  insanity,  when  existing 
in  either  party,  to  executory  or  executed  contracts.  Every  per- 
son may  be  deemed  of  unsound  mind,  who  has  lost  his  memory 
and  understanding  by  reason  of  old  age,  sickness,  or  other  ac« 
cident,  so  as  to  render  him  incapable  of  transacting  his  busi- 
ness, and  of  managing  his  property. 

As  a  commentary  upon  this  comprehensive  general  rule,  we 
may  remark  that  the  common  law  seems  not  to  have  drawn 
any  nice  discriminating  line  by  which  to  determine  how  great 
must  be  the  imbecility  of  mind  to  render  a  contract  void,  or 
how  much  intellect  must  remain  to  uphold  it:  Jaekeon  v.  King^ 
4  Cow.  216  [15  Am.  Dec.  854].    When  it  appears  that  a  gran* 
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tor  had  not  Btrength  of  mind  and  reason  sufficient  to  anderw 
stand  the  nature  and  consequences  of  his  act  in  making  a  deed, 
it  may  be  avoided  on  the  ground  of  insanity.  In  other  words, 
a  man  by  the  bare  execution  of  a  written  instrument  does  not 
make  it  bis  deed,  if  at  the  time  he  was  so  weak  in  mind  as  to 
be  incapable  of  understanding  it,  if  explained  to  him,  or  the 
effect  of  the  act  he  is  about  to  perform.  The  question,  then, 
in  cases  where  incapacity  to  contract  from  defect  of  mind  is 
alleged,  is  not  whether  a  person's  mind  is  impaired,  nor  whether 
he  is  afflicted  by  any  particular  form  of  insanity,  but  whether 
the  powers  of  his  mind  have  been  so  far  affected  by  his  disease 
as  to  render  him  incapable  of  transacting  business  like  that 
in  question.  Weakness  of  understanding  is  not  of  itself  an7 
objection  to  the  validity  of  a  contract,  if  the  capacity  remains 
to  see  things  in  their  true  relations,  and  to  form  correct  con- 
clusions. The  doubtful  and  uncertain  point  at  which  the  dis- 
posing mind  disappears,  and  where  incapacity  begins,  can  be 
ascertained  only  by  an  examination  of  all  the  circumstances 
of  each  particular  case,  to  be  duly  weighed  and  considered  by 
the  court  and  jury;  and  in  determining  the  question,  the  com- 
mon sense  and  good  judgment  of  this  tribunal  must  be  mainly 
relied  on. 

The  familiar  rule  of  evidence  is  adopted  here  that  every 
man  is  presumed  to  be  sane  until  the  contrary  appears,  and 
the  burden  of  proof  is  on  the  party  who  asserts  the  want  of 
capacity:  Petteav.  Bingham^  18  N.  H.  514.  Nor  is  there  any 
doubt  as  to  the  rule  of  practice  here,  which  is  that  insanity 
may  be  either  pleaded  or  given  in  evidence,  as  a  bar  to  an  ac- 
tion founded  either  upon  an  executory  or  executed  contract: 
Burke  v.  Allen,  29  Id.  106  [61  Am.  Dec.  642];  Dennett  v.  Den- 
nett, 44  Id.  531  [84  Am.  Dec.  97];  Leaver  v.  Phelp8,  11  Pick. 
304;  Rice  v.  Peety  15  Johns.  503;  Thompson  v.  Leachy  3  Mod. 
310.  In  England,  we  have  the  recent  case  of  Motion  v.  Camr- 
rouxy  2  Ex.  500,  wherein  Chief  Baron  Pollock  has  ably  investi- 
gated the  question,  when  and  how  far  insanity  or  lunacy  may 
be  an  answer  to  a  complete  or  executed  contract,  and  under 
what  circumstances  such  a  contract  may  not  be  rescinded. 
Pollock  says:  ''We  are  not  disposed  to  lay  down  so  general  a 
proposition  as  that  all  executed  contracts,  bona  fide  entered 
into,  must  be  taken  as  valid,  though  one  of  the  parties  be  of 
unsound  mind.  We  think,  however,  we  may  safely  conclude 
that  when  a  person,  apparently  of  sound  mind,  and  not  known 
to  be  otherwise,  enters  into  a  contract  for  the  purchase  of  prop- 
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ertj  which  is  fair  and  bona  fide,  and  which  is  executed  and 
completed,  and  the  subject-matter  of  the  contract  has  been 
paid  for  and  fully  enjoyed,  and  cannot  be  restored  so  as  to 
put  the  parties  in  statu  quo,  such  contract  cannot  be  afterwards 
set  aside,  either  by  the  alleged  lunatic  or  those  who  represent 
him."  The  case  where  this  doctrine  was  held  was  assumpsit, 
brought  by  the  representatives  of  the  deceased  person,  Thomas 
Lee,  to  recover  back  certain  annuities  which  had  been  pur- 
chased by  said  Lee  in  his  lifetime,  without  the  knowledge  on 
the  part  of  the  oflScers  of  the  annuity  society  of  any  unsound- 
ness of  mind  in  Lee,  the  trade  being  in  the  ordinary  course  of 
ihe  affairs  of  human  life,  and  fair  and  bona  fide  on  the  part  of 
the  society.  It  was  held  that,  after  the  death  of  the  lunatic, 
his  personal  representatives  could  not  recover  back  the  pre- 
miums paid  for  the  annuities. 

Justice  Story  remarks  that  courts  of  equity  will  watch  with 
the  most  jealous  care  every  attempt  to  deal  with  persons  non 
compotes  mentis,  and  asserts  that  where  a  contract  is  entered 
into  with  good  faith,  and  is  for  the  benefit  of  such  persons,  as 
for  necessaries,  courts  of  equity  as  well  as  courts  of  law  will 
uphold  it.  And  so,  if  a  purchase  is  made  in  good  faith,  with- 
out any  knowledge  of  the  incapacity,  and  no  advantage  has 
been  taken  of  the  party,  courts  of  equity  will  not  interfere  to 
set  the  contract  aside,  if  injustice  will  thereby  be  done  to  the 
other  side,  and  the  parties  cannot  be  placed  in  statu  quo,  as 
before  the  purchase.  In  this  way,  as  in  the  case  of  infants, 
this  class  of  persons  are  protected.  But  the  rule  of  law  is 
used  as  it  was  designed,  for  a  shield.  It  is  not  allowed  to 
work  a  fraud  and  injustice  to  others:  1  Story's  Equity,  sec. 
228,  and  cases  in  note;  Neil  v.  Morley,  9  Ves.  478;  2  Kent's 
Com.  240;  Sprague  v.  Duel,  11  Paige,  480;  Loomis  v.  Spencer, 
2  Id.  153;  Baxter  v.  Earl  of  Portsm/mth,  5  Barn.  &  C.  170. 

Upon  the  grounds  and  reasons  suggested  in  the  aforesaid 
cases,  the  plaintiff  will  not  be  permitted  to  rescind  the  con- 
tract of  his  testatrix  without  showing  fraud,  undue  advantage, 
or  imposition  in  the  defendant;  for  the  labor  and  services  of 
the  defendant  have  now  largely  entered  into  the  contract,  and 
they  cannot  be  restored  to  him,  or  compensation  as  an  equiva- 
lent be  easily  made  therefor.  The  doctrine  is  well  estab- 
lished that  no  contract  can  be  rescinded  unless  both  can  be 
restored  to  the  condition  in  which  they  were  before  the  con- 
tract was  made.  If,  therefore,  one  of  the  parties  has  derived 
an  advantage  from  the  performance  of  the  contract,  he  can- 
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not  hold  this  and  consider  the  contract  as  rescinded,  bat  most 
do  all  that  the  contract  obliges  him  to  do,  and,  in  such  cases, 
seek  his  remedy  in  damages:  2  Parsons  on  Contracts,  192; 
HwU  V.  SUk,  6  East,  449;  HiUiard  on  Sales,  308, 377;  Poor  v. 
Woodward,  26-  Vt.  445;  Miner  y.  Bradley,  22  Pick.  458;  Stev- 
ens V.  Cushing,  1  N.  H.  17  [8  Am.  Dec.  27];  Weeks  v.  Robie,  42 
N.  H.  316,  and  cases  cited. 

But  even  assuming  the  contract  to  be  void  in  the  case  be- 
fore us,  by  reason  of  the  mental  imbecility  of  the  testatrix,  to 
the  extent  as  alleged  by  plaintiff's  counsel,  then  what  will  be 
the  legal  result?  In  such  case  Greenleaf  says:  "The  exe- 
cuted contract  of  a  person  alleged  to  be  non  compos  is  to  be 
regarded  very  much  like  that  of  an  infant,  and  that,  therefore, 
where  goods  have  been  supplied  to  a  party,  which  were  neces- 
saries, or  where  suitable  to  his  or  her  station  or  employment 
in  life,  and  which  were  furnished  under  circumstances  evin- 
cing that  no  advantage  of  his  or  her  mental  infirmity  was 
attempted  to  be  taken,  and  which  have  been  enjoyed  by  such 
party,  then  he  or  she  is  liable  in  law  as  well  as  in  equity  for  the 
value  of  the  goods":  2  Greenl.  Ev.,  sec.  369,  and  cases  in  notes; 
Brown  v.  Jodrell,  3  Car.  &  P.  30;  Baxter  v.  Earl  of  Portsmouth^ 
2  Id.  178;  Chitty  on  Contracts,  108;  Story  on  Contracts,  sees. 
23,  24;  Kendall  v.  May,  10  Allen,  62.  The  latter  case  in  Mas- 
sachusetts shows  what  may  be  regarded  as  necessaries  for  a 
wealthy  insane  person,  and  is  interesting  in  some  of  its  illus- 
trations. In  McCrillis  v.  Bartleti,  8  N.  H.  569,  it  has  been 
settled  that,  although  the  statute  may  avoid  the  contracts  of 
spendthrifts  for  their  protection,  yet,  at  the  same  time,  it  does 
not  avoid  their  implied  contracts  or  liabilities  for  necessaries. 
In  this  case,  the  defendant  had  furnished '  his  own  personal 
services  and  pecuniary  aid  to  the  spendthrift  to  resist  the 
appointment  of  a  guardian  over  him,  upon  probable  grounds 
of  success.  The  court  held  that  such  money  and  aid  might 
be  considered  as  necessaries,  as  the  spendthrift  might  resist 
the  appointment  of  a  guardian. 

From  the  aforesaid  legal  authorities  there  is  no  doubt  that 
the  defendant  is  entitled  to  claim  under  his  written  contract 
compensation  for  any  and  all  actual  benefits  rendered  to  the 
testatrix  or  her  estate,  using  the  term  *'  necessaries "  in  its 
liberal  sense.  And  on  a  fair  construction  of  the  case  before 
us,  and  a  review  of  the  authorities  bearing  on  this  subject,  we 
come  to  the  conclusion  that  there  is  nothing  stated  in  plain- 
tiff's case  indicative  of  any  want  of  good  faith  on  the  part  of 
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the  defendant, — nothing  tending  to  shcTw  that  he  has  practiced 
any  fraud,  artifice,  or  imposition  upon  plaintiff's  testatrix  in 
procuring  the  contract.  There  is  nothing  to  show  that  defend- 
ant had  knowledge  of  any  mental  imbecility  of  the  testatrix, 
provided  she  actually  had  such  infirmity;  and  it  therefore 
seems  to  us  that,  so  far  as  relates  to  the  inception  of  the  writ- 
ten contract,  and  the  things  done  under  it,  the  plaintiff  can- 
not sustain  this  action,  and  that  the  nonsuit  must  stand.  As 
to  any  claim  outside  of  the  written  contract,  including  board 
and  provisions,  the  plaintiff  can  proceed  for  whatever  may  be 
due. 


Deeds  akd  Contracts  of  Persons  of  Unsound  Mind^  when  Valid: 
See  ffavejf  ▼.  Chaae^  83  Am.  Dec.  514,  and  note;  Dennett  y.  Dennett,  84  Id. 
07,  and  note;  ITotfep  v,  Hdbmm^  89  Id.  705;  Behrena  ▼.  McKenzie,  92  Id.  428. 
Where  a  person,  apparently  of  sound  mind,  and  not  known  by  the  adverse 
party  to  be  otherwise,  enters  into  a  contract  which  is  fair  and  homafide,  and 
which  is  executed  and  completed,  and  the  property  which  is  the  subject  of 
the  contract  cannot  be  restored,  so  as  to  put  the  parties  in  etcUu  qvo,  such 
contract  cannot  be  set  aside,  either  by  tiie  alleged  lunatic  or  those  who 
represent  him:  Sccadan  v.  CM,  85  HI.  299;  Fa^Y,  BurdeU,  81  Ind.  439,  citing 
the  principal  case;  but  see  3£ohr  y.  Tul^  40  Wis.  82,  referring  to  the  prin- 
cipal 
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[48  Naw  Havpshibi,  167.] 

Notice  of  Hearing  on  Petition  to  Lat  oxtt  Hiqhwat  to  owners  oyer  whose 
lands  the  highway  is  to  be  laid  should  be  reasonably  certain. 

Notice  of  Hearinq  on  Petition  to  Lay  oct  Highway  to  One  Tenant  in 
Common  is  not  notice  to  his  oo-tenant. 

Notice  or  Hearing  on  PErrnoN  to  Lat  oxtt  Hiqhwat,  and  Award  of 
Damages  to  Husband  alone,  cannot  bind  his  wife,  where  the  wife  has 
the  right,  under  an  antenuptial  settlement  with  the  husband,  to  hold 
and  enjoy  the  lands  over  which  the  highway  is  laid,  free  from  the  control 
and  interference  of  the  husband;  although  the  husband,  since  the  mar* 
riage,  has  taken  the  profits  of  the  lands  as  his  own,  or  for  the  family, 
under  the  implied  consent  of  the  wife. 

Petition  by  Sarah  Whitcher  for  damages  for  laying  out 
a  highway  over  her  lands.  The  agreed  statement  of  facts,  on 
which  the  questions  of  law  were  reserved  for  the  determination 
of  the  court,  are  sufficiently  stated  in  the  opinion. 

FeltoUj  for  the  plaintiff. 
Hibhardy  for  the  defendant. 


598  Whitcheb  v.  Town  op  BEarroN.  [N.  H. 

By  Court,  NESinTH,  J.  The  petitioner  claims  compensation 
for  lier  land,  situate  in  the  town  of  Benton,  in  this  county, 
taken  by  the  joint  board  of  selectmen  of  two  towns  for  the 
purpose  of  establishing  a  public  highway  over  the  same.  The 
application  is  founded  upon  the  tenth  section  of  chapter  53  of 
the  Compiled  Laws.  This  section  prescribes  ''  that  any  per- 
son who  had  no  actual  notice  of  the  laying  out  or  altering  of 
any  highway  may,  within  one  year  after  the  same  shall  be 
opened  and  made,  apply  to  the  court  of  common  pleas  for  re- 
dress, and  the  court,  after  notice  to  the  town  and  others  in- 
terested, shall  award  damages  and  costs,  and  issue  executioQ 
therefor,  as  is  therein  provided."  It  is  understood,  from  the 
case,  that  the  application  for  redress  is  seasonably  made,  if  the 
applicant  be  otherwise  legally  entitled  to  a  remedy.  The  pe- 
titioner claims  an  interest  in  the  land  taken,  by  virtue  of  an 
antenuptial  contract  made  with  her  husband.  Chase  Whitcher, 
some  nineteen  years  since,  and  the  right  to  hold  and  enjoy 
the  same  to  her  sole  and  separate  use,  free  from  the  control 
and  interference  of  her  said  husband,  according  to  the  provis- 
ions of  section  12  of  chapter  158  of  the  Compiled  Laws.  It 
appears  from  the  case  that  the  petitioner,  before  or  at  the 
time  of  her  marriage,  owned  in  her  own  right  an  undivided 
three-fourths  part  of  the  land  taken,  in  common  with  Ira 
Whitcher  who  owned  the  other  fourth  part  of  the  same  tract, 
and  it  is  admitted  that  said  Ira  had  full  knowledge  of  the 
title  of  the  petitioner,  and  acted  as  one  of  the  board  of  select- 
men for  the  town  of  Benton,  when  the  land  was  taken  for  the 
highway  in  question.  It  does  not  appear  that  the  husband 
has  acquired  since  his  marriage  any  rights  to  his  wife's  lands, 
other  than  as  occupant,  taking  the  profits  or  income  of  the 
same  as  his  own,  or  for  the  family,  under  the  implied  consent 
of  his  wife. 

In  analogy  to  the  facts  of  the  case,  as  stated  in  Albin  v. 
Lordj  89  N.  H.  205,  where  the  husband  enjoyed  the  wife's 
estate  for  a  series  of  years,  without  any  evidence  of  any  ex- 
press contract,  the  court  says:  "  That  when  the  wife  holds  the 
legal  estate  in  a  farm  to  her  sole  and  separate  use,  and  lives 
upon  it  with  her  husband,  and  he  manages  and  controls  it  as 
if  he  were  the  absolute  owner,  receiving  the  crops,  income, 
and  profits,  it  is  to  be  presumed,  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  he  holds  and  occupies  it  with  her 
consent,  as  her  tenant  under  some  lease,  agreement,  or  ar- 
rangement, verbal  or  written,  by  which  the  crops,  rents,  and 
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profits  are  to  be  appropriated  by  him  to  the  benefit  of  the 
family,  rather  than  that  he  carries  it  on  for  her,  in  the  capa- 
city of  a  servant  or  hired  man."  Judge  Story  states  the  law 
springing  out  of  such  a  marital  relation  as  follows:  "That 
where  the  husband,  with  the  consent  of  the  wife,  is  in  the 
habit  of  receiving  the  income,  rents,  profits,  and  dividends  of 
her  separate  estates,  courts  of  equity  are  accustomed  to  regard 
the  transaction  itself  as  showing  her  voluntary  choice  so  to 
dispose  of  it  for  the  use  and  benefit  of  the  family;  and  while 
they  regard  him  as  holding  the  property  as  her  tenant,  and 
receiving  dividends,  or  rents  and  profits,  as  her  trustee,  they 
will  not  ordinarily  require  him  to  account  beyond  the  in- 
come of  the  last  year,  presuming  that  everything  previous  had 
been  adjusted  by  mutual  agreement":  2  Story's  Eq.  Jur.,  sec. 
1396. 

The  rule  in  New  York,  as  established  at  law,  is  not  unlike 
our  own.  It  is  there  recently  decided  that  where  a  husband 
is  permitted  by  his  wife  to  occupy  her  land,  and  receive  and 
dispose  of  the  products,  the  law  will  not,  in  the  absence  of 
proof  of  an  express  agreement  that  she  should  share  in  the 
products,  or  that  he  should  account  to  her,  imply  such  a  con- 
tract; but  will  rather  regard  her  as  having  made  a  gift  of  the 
use  of  the  land  to  the  husband  while  such  occupation  contin- 
ued: Van  Sickle  v.  Van  SxehUf  8  How.  Pr;  265;  vide  acts  of 
1848^9  of  that  state. 

From  these  cases,  and  the  .statute  of  1846  of  this  state,  we 
derive  the  inference  that,  however  the  product  or  income  of 
the  land  may  be  treated  by  the  husband,  the  wife  is  still  to 
be  regarded  the  true  owner  of  the  land.  The  antenuptial  con- 
tract, not  being  made  a  part  of  the  case,  we  may  presume, 
notwithstanding,  that  at  the  time  of  the  lajring  out  of  the 
road  in  question  the  petitioner  was  entitled  to  receive  ade- 
quate damages  for  the  injury  sustained.  All  holding  an  in- 
terest in  lands  are  entitled  to  notice  of  the  laying  out  of  the 
highway  as  well  as  to  receive  damages.  They  are  entitled  to 
an  opportunity  to  be  heard:  Pritchard  v.  Atkinson^  3  N.  H. 
335;  Pierce  v.  Somenworthj  10  Id.  394;  Comp.  Laws,  c.  56,  sec. 
3.  The  return  of  the  highway  signed  by  the  joint  board  of 
the  selectmen  should  show  that  they  have  notified  and  as- 
sessed damages  to  all  land-holders:  State  v.  Dover ^  10  N.  H. 
394. 

Under  our  practice,  the  notices  which  issue  pursuant  to  the 
statute  law  to  land-holders,  over  whose  lands  a  highway  is  to 
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be  laid,  should  be  reasonably  certain.  A  notice  addressed  to  an 
owner  of  lands,  over  which  a  highway  i.i  to  be  laid  out,  signed 
by  the  chairman  of  each  board  of  selectmen,  and  giving  the 
name  of  the  first  petitioner,  and  the  termini  of  the  pro|x>seil 
road,  and  stating  that  the  petition  had  been  placed  in  their 
hands  for  their  action,  and  the  name  of  the  towns  through 
or  in  which  the  same  was  proposed  to  be  laid,  and  also  the 
time  and  place  appointed  for  the  purpose  of  hearing  and  de- 
ciding upon  said  petition,  and  upon  the  claims  of  land-owners 
and  others  interested  therein,  would  seem  to  be  a  sufficient 
compliance  with  the  statute  law  on  this  subject:  Tappan's  Pe» 
titian,  24  N.  H.  43. 

The  name  of  the  owner  of  the  land  to  be  taken  should  be 
rightfully  inserted  in  the  notice.  In  a  petition  to  assess 
damages,  where  the  notice  was  directed  to  A  B  and  wife, 
damages  could  not  also  be  assessed  for  injury  to  land  held  by 
A  B  in  his  own  separate  right:  Thayer  v.  Worcester,  10  Gush. 
151.  Nor  is  it  enough  to  notify  one  tenant  in  common,  for 
one  tenant  cannot  bind  the  others  by  any  agreement  made  with 
him,  but  all  tenants  in  common  must  be  notified.  Notice  to 
one  tenant  in  common  can  a£fect  his  own  share  only:  Merrill 
V.  Berkshire,  11  Pick.  269.  A  notice  to  the  husband  alone, 
and  an  award  of  damages  made  to  him  under  the  circum- 
stances disclosed,  cannot  and  should  not  bind  the  wife.  It 
does  not  appear  that  the  board  making  the  award  took  into 
consideration  the  whole  damages  to  the  land.  It  may  be  that 
the  award  was  for  what  was  supposed  to  belong  to  the  hus- 
band alone.  The  law  does  not  constitute  the  husband  the 
agent  of  the  wife  in  this  class  of  cases.  The  taking  of  prop- 
erty for  public  uses  must  in  all  cases,  when  lawfully  taken, 
be  on  notice  to  the  true  owner.  It  is  competent  for  the  legis- 
lature to  say  what  notice  shall  be  sufficient,  but  the  require- 
ments of  the  statute  must  be  strictly  pursued  in  giving  the 
notice:  Owners  of  Ground  etc.  v.  Mayor  of  Albany,  15  Wend. 
374. 

It  cannot  be  urged  with  propriety  here  that  the  petitioner 
has  lost  any  of  her  legal  rights  by  not  attending  at  the  place 
of  hearing  when  she  was  not  invited.  If  she  -saw  the  notice 
directed  to  her  husband,  this  fact  did  not  require  her  to  make 
an  agent  of  her  husband  to  act  for  her  in  the  premises.  We 
are  of  the  opinion  that  the  petitioner  is  entitled  to  receive  all 
her  actual  damages  occasioned  by  the  laying  out  of  this  high- 
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way,  and  that  she  is  not  barred  by  the  previous  action  of  the 
selectmen,  or  the  award  of  damages  made  by  them. 
Case  discharged. 

Statutes  Providimo  vob  Taking  Privatb  Pbofxrtt  vor  Pubuo  Usk 
MUST  BE  Strictly  Comfliid  with:  Sharp  v.  Jofinson,  40  Am.  Deo.  259^ 
and  note;  Nichola  ▼.  CUy  qf  Bridgeport,  60  Id.  636;  Bird  y.  Wiimini/ton  etc 
B.  B,,  64  Id.  739;  Beiuley  v.  Mountain  Lake  Water  Co,^  73  Id.  575;  Xance** 
Appeal,  93  Id.  722,  and  note. 


Delano  v.  Goodwin. 

[48  New  Hampshire,  2ltt.] 

BriDXlfGR   THAT  DSTRNDAirT  ENTERED  INTO  CONTRACTB  WITH  ThIBB  PkB- 

B0N8  IN  Particular  Form  is  not  Apmishtble,  in  general^  to  show 
that  he  had  made  a  similar  contract  with  the  plaintiff. 
Btidknob  that  Defendant  Entered  into  Similar  Contracts  with  Other 
Persons  in  his  Individual  Capacity  concerning  the  same  undertaking 
is  admissible  in  an  action  to  charge  him  personally,  where  he  claims  to* 
haye  acted  only  as  a  public  officer,  and  that  credit  was  giyen  by  the 
plaintiff  to  the  govemmenL 

PliAINTIYr  MAY  TESTIFY  THAT  Hb  UNDERSTOOD  DeIXNDAIVT  WAS  PERSON- 
ALLY Liable  upon  Contract,  although  the  contract  was  made  by  the- 
defendant  with  the  plaintiff's  wife,  as  the  plaintiff's  servant  or  agent. 

Presumption  that  Services  were  Rendered  on  Credit  of  Government 
DOES  NOT  Exist,  where  it  does  not  appear  that  the  person  on  whose  re- 
quest they  were  rendered  was  known  to  the  one  rendering  them  to  be- 
acting  as  a  government  official,  and  where,  in  fact,  he  held  no  commission 
or  appointment,  the  only  tranaactioa  between  him  and  the  government 
being  that  the  government  surrendered  a  ship  to  him,  about  which  the 
services  were  rendered,  with  the  understanding  that  he  was  to  look  to- 
the  ship  for  the  payment  of  all  expenses. 

Assumpsit  for  services  rendered  by  the  plaintiff's  wife,  and 
for  water  taken  from  the  plaintiff's  well.  In  July,  1864,  tbo 
United  States  steamer  De  Soto,  infected  with  yellow  fever,  ar- 
rived at  the  navy-yard  in  Kittery,  Maine,  opposite  Portsmouth. 
The  defendant,  a  physician  and  health-officer  of  PortsmoutlK 
after  some  conference  with  the  mayor  and  aldermen  of  Ports- 
mouth, and  with  one  Pearson,  the  commander  of  the  navy-yard, 
took  possession  of  the  De  Soto,  and  removed  four  persons  who' 
were  sick  with  the  yellow  fever  to  a  hospital  in  Kittery.  The 
plaintiff's  wife  cooked  for  the  sick  persons,  and  for  one  Fur- 
bush,  their  nurse,  for  several  weeks,  and  water  was  taken  from 
the  plaintiff's  well  and  carried  to  the  De  Soto.  On  behalf  of 
the  plaintiff,  against  the  defendant's  objection,  Furbush  testi- 
fied that  the  defendant  had  promised  to  pay  him  for  his  scr« 
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vices  in  taking  care  of  the  sick  persons,  and  one  Mrs.  Pryor 
testified  that  the  defendant  had  paid  her  for  water  taken  from 
her  well  to  the  ship.  Furbush  also  testified  that  at  the  request 
of  the  defendant,  he  employed  Mrs.  Delano  to  do  the  cooking 
at  five  dollars  per  day.  The  plaintifi*  testified  that  his  wife 
informed  him  about  the  bargain,  and  also  testified,  against  the 
defendant's  objection,  that  he  understood  at  the  time  that  the 
defendant  alone  was  personally  liable  for  the  cooking  and  the 
water.  The  defendant  testified  that  he  acted  under  the  orders 
of  the  United  States  government;  and  that  the  orders  were  a 
verbal  permit  from  Pearson,  who  said:  *' There's  the  ship. 
Doctor,  you  can  take  her";  Pearson  also  saying  that  he  had 
orders  to  that  effect  from  Washington,  and  that  for  the  ex- 
penses the  ship  would  be  liable  as  any  private  ship.  The  de- 
fendant requested  the  court  to  instruct  the  jury  that  if  he  was 
acting  as  a  public  officer,  the  presumption  was,  that  the  ser- 
vices were  rendered  on  the  credit  of  the  government;  but  the 
•court  declined  so  to  charge,  and  instructed  the  jury  that  if 
there  was  any  presumption,  it  was  one  of  fact  for  the  jury. 
There  was  a  verdict  for  the  plaintiff',  which  the  defendant 
moved  to  set  aside. 

Goodally  for  the  plaintiff! 
Hatchy  for  the  defendant. 

By  Court,  Smith,  J.  1.  ''Each  separate  and  individual  case 
cnust  stand  upon,  and  be  decided  by,  the  evidence  particularly 
applicable  to  it."  Although  "  it  is  not  easy  in  all  cases  to 
draw  the  line  and  to  define  with  accuracy  where  probability 
•ceases  and  speculation  begins,"  it  seems  clear  that  ordinarily 
evidence  that  the  defendant  entered  into  contracts  with  third 
persons  in  a  particular  form  would  not  be  admissible  in  tend- 
ing to  show  that  he  had  made  a  similar  contract  with  the 
plaintiff*.  "  The  fact  of  a  person  having  once  or  many  times 
in  his  life  done  a  particular  act  in  a  particular  way"  does  not 
prove  ^Hhat  he  has  done  the  same  thing  in  the  same  way  upon 
another  and  diff^erent  occasion  ":  See  Hollingham  v.  Head^  4 
€om.  B.,  N.  S.,  93  Eng.  Com.  L.,  388;  Jackson  v.  Smith,  7  Cow. 
717;  Spenceley  v.  De  Willott,  7  East,  108;  Filer  v.  PeebleSy  8 
N.  H.  226;  Wentworth  v.  Smith,  44  Id.  419  [82  Am.  Dec.  228]; 
Ilolcombe  v.  Hewson,  2  Camp.  391;  True  v.  Sanhom^  27  N.  H. 
383;  Lincoln  v.  TauntonC,  M.  Co,^  9  Allen,  181;  Smith  v.  WU^ 
kins,  6  Car.  &  P.  180;  Phelps  v.  Conant,  30  Vt.  277. 
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But  where  one  of  the  questions  at  issue  relates  to  the  char- 
acter in  which  the  defendant  acted,  whether  as  a  public 
officer  or  a  private  individual,  the  acts  and  conduct  of  the 
defendant  in  carrying  on  the  business  or  undertaking  in  the 
course  of  which  the  controverted  contract  is  alleged  to  have 
been  made  cannot  be  said  to  be  collateral  to  the  issue.  If  he 
may  set  up  the  defense  that  in  all  he  did  for  the  yellow  fever 
patients  he  was  acting  as  a  public  officer,  it  must  surely  be 
open  to  the  plaintiff  to  show  that  in  one  or  more  instances 
the  defendant,  while  engaged  in  procuring  assistance,  etc.,  for 
these  patients,  contracted  for  it  in  his  individual  capacity. 
The  defendant  asks  the  jury  to  draw  an  inference  favorable 
to  himself  from  the  character  in  which  he  was  acting  in  all 
his  dealings  connected  with  this  subject-matter.  This  makes 
the  character  in  which  he  acted  in  any  or  all  of  the  transac- 
tions in  Kittery  connected  with  the  infection  a  direct  issue  in 
the  case,  and  any  evidence  bearing  on  it  is  receivable. 

Proof  that  the  defendant  employed  Furbush  about  this 
business  has  no  legal  tendency  to  show  that  he  also  employed 
Mrs.  Delano.  But  when  it  is  proved  or  admitted  that  Mrs. 
Delano  was  employed  by  the  defendant,  then  evidence  of  the 
capacity  in  which  the  defendant  contracted  with  Furbush  (al- 
though by  no  means  conclusive)  may  be  weighed  by  the  jury 
as  one  element  of  evidence  from  which  to  determine  in  what 
capacity  the  defendant  was  acting  when  he  engaged  Mrs. 
Delano's  services.  It  might  not  be  unreasonable  to  infer  that 
the  defendant  probably  acted  in  but  one  capacity  throughout 
the  whole  undertaking:  Moody  v.  Tenney,  3  Allen,  327;  Foye  v. 
Leighton,  24  N.  H.  29. 

The  objection  to  the  testimony  of  Furbush  and  Mrs.  Pryor 
must  be  overruled. 

2.  Before  the  statute  making  parties  competent  witnesses, 
the  ordinary  way  to  prove  their  intent  or  understanding  was 
by  circumstantial  evidence.  But  now  that  the  party  himself 
is  admitted  to  testify,  there  is  no  reason  for  confining  his  tes- 
timony to  a  variety  of  circumstances  tending  to  show  his  pur- 
pose or  understanding,  when  he  knows  and  can  testify  directly 
what  that  purpose  or  understanding  was.  Accordingly,  it  has 
been  held  that  where  the  intention  or  good  faith  of  a  party  to 
a  suit  becomes  material,  it  may  be  shown  directly  as  well  as 
from  circumstances;  and  the  party  himself,  if  a  competent 
witness,  may  testify  directly  to  his  intention  or  understand- 
ing, unless  prevented  by  some  other  principle  of  law  applica- 
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ble  to  the  particular  case:  Hale  y.  Taylor ^  45  N.  H.  405;  NorrU 
V.  Merrill,  40  Id.  395;  Fisk  v.  ChesUr,  8  Gray,  506;  Thatcher 
V.  Phinney,  7  Allen,  146;  Lombard  v.  Oliver^  7  Id.  156. 

The  same  principle  must  apply  to  the  "  understanding  "  of 
a  party  relative  to  the  meaning  or  effect  of  a  contract.  To 
prove  a  contract,  it  must  be  shown  (except  in  cases  where  the 
doctrine  of  estoppel  applies)  that  both  parties  have  under- 
standingly  assented  to  the  same  thing  in  the  same  sense:  See 
1  Parsons  on  Contracts,  4th  ed.,  399  b.  But  although  the 
issue  on  trial  is  whether  there  has  been  a  concurrence  in  un- 
derstanding of  two  parties,  yet  it  is  not  improper  to  prove  sepa- 
rately the  understanding  of  each:  See  Hale  v.  Taylor^  45  N.  H» 
405,  407.  It  is  no  objection  to  a  single  piece  of  evidence  that 
it  does  not  make  out  the  whole  of  plaintiff's  case.  The  evi- 
dence to  prove  several  propositions  (all  of  which  are  requisite 
to  the  case)  may  bo  of  different  kinds,  and  drawn  from  different 
sources:  See  Blake  v.  WhiUy  13  Id.  267,  272.  In  proving  a 
concurrence  of  understandings,  the  plaintiff  may  prove  his  own 
understanding  by  one  witness,  and  defendant's  understanding 
by  another  witness. 

The  admissibility  of  a  party's  evidence  as  to  how  he  under- 
stood a  contract  cannot  depend  upon  the  grounds  of  that 
understanding,  though  these  grounds  may  often  be  very  im- 
portant in  determining  the  credit  to  be  given  to  such  evidence. 
Whether  his  understanding  is  founded  on  personal  knowledge 
or  hearsay  is  of  no  consequence  in  point  of  law,  provided  it 
actually  concurs  with  the  other  party's  understanding;  and 
if  it  does  not  so  concur,  then  his  testimony  on  this  point  is 
immaterial,  except  in  cases  of  estoppel,  where  the  party  claim- 
ing that  the  other  is  estopped  would  have  to  show  how  he  him- 
self understood  the  contract,  and  then  show  that  the  other 
part;  induced  him  to  entertain  and  act  upon  that  understand- 
ing. 

Her<c  the  plaintiff  was  in  law  the  contracting  party,  though 
the  bargain  was  made  by  his  wife  as  his  agent  or  servant. 
The  plaintiff's  understanding  of  the  contract  was  therefore  one 
point  in  issue,  and  although  his  understanding  might  natu- 
rally be  expected  to  be  the  same  as  his  wife's,  yet  there  is  no 
legal  presumption  to  that  effect,  nor  any  rule  which  confines 
the  inquiry  in  the  first  instance  to  the  wife's  understandings 
and  then  compels  us  to  infer  the  plaintiff's  understanding 
therefrom.  If  the  plaintiff  and  defendant  both  understood 
that  defendant  was  personally  liable,  he  is  so  liable  whethef 
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the  plaintiff's  wife  so  understood  it  or  not.  The  plaintiff  was 
therefore  properly  allowed  to  testify  that  he  understood  that 
<lefendant  alone  was  personally  liable. 

3.  Even  if  the  general  rule  relative  to  presumptions  is  as 
claimed  by  defendant,  still  he  has  no  ground  of  exception  in 
this  case,  for  there  is  here  no  evidence  on  which  to  found  the 
presumption.  It  did  not  appear  that  the  fact  that  the  defend- 
ant, a  physician  and  municipal  health-officer,  residing  in  the 
vicinity,  claimed  to  be  acting  as  a  United  States  government 
official,  was  made  known  to  the  plaintiff  or  his  wife:  See 
Smith  V.  Hopkins,  13  Johns.  313.  Neither  was  the  defendant, 
in  fact,  a  public  officer  within  the  usual  meaning  of  the  term. 
He  held  no  commission  or  appointment.  The  only  transac- 
tion between  the  United  States  government  and  the  defendant 
con&^isted  in  their  surrendering  to  him  the  charge  of  an  infected 
ship,  with  the  understanding  that  he  was  to  look  to  the  ship 
for  the  payment  of  all  expenses. 

Judgment  on  the  verdict. 

Evidence  concernino  Other  Sdolab  TRANSAonoNS,  ADMissiBnjTr  OF: 
See  Oanaon  v.  Madigan,  82  Am.  Dec.  659;  Wentumih  ▼.  Smith,  82  Id.  228. 

Intention  of  Parties  to  Govern  in  Interpretation  of  Contbaots^ 
when  not  inconsistent  with  legal  rules:  See  Boffmany.  JEina  Fire  Ina,  Co,, 
88  Am.  Deo.  337;  Dunbar  v,  Bowles,  92  Id.  311,  and  notes  thereto. 
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PtTBLICATIONS    ChaRGINQ     ArMT    WITH    GOWARDICE,    OR    WITH    ImFROFXB 

Treatment  of  NoN-coMBArANTs,  are  Prima  Facie  Libelous,  and, 
unless  justified  or  excused,  are  punishable  by  indictment. 

Publications  Charoinq  Army  with  Cowardice,  or  with  Improper 
Treatment  of  Non -combatants,  are  Prima  Facie  Libelous,  and 
must  be  regarded  as  "illegal"  conduct,  unless  justified  or  excused  by 
facts  sufficient  to  constitute  a  defense  to  an  indictment  for  libel,  within 
the  meaning  of  the  New  Hampshire  laws  of  1854,  making  cities  and 
towns  liable  for  the  injury  to  or  destruction  of  property  within  their  lim- 
its by  mobs,  except  where  the  destruction  was  caused  by  the  owner's 
"  illegal "  or  improper  conduct. 

Newspaper  Publl<!her  may  Justify  or  Excuse  Libelous  Publications 
alleging  maladministration  of  public  affairs,  or  misconduct  of  public  ser- 
vants, in  a  criminal  prosecution  therefor,  by  showing  that  the  facts  al- 
leged are  true,  or  that  he  had  probable  cause  to  believe  and  did  believe 
them  to  be  true,  and  that  he  published  them  in  good  faith,  for  the  pur- 
pose of  inducing  a  reform;  but  if  his  motive  was  not  a  justifiable  one, 
the  truth  of  the  facts  alleged  will  not  constitute  a  defense  to  the  prose- 
ontion. 
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City  is  Liable  for  Damages  Caused  bt  Mob,  under  the  l^ew  HampAire 
laws  of  1S54,  making  citie3  and  towns  liable  for  the  injury  to  or  destmiN 
tion  of  property  within  their  limits  by  mobs,  although  the  city  coold  not 
have  prevented  the  destruction,  and  although  none  of  the  rioters  w«re 
citizens  of  the  city. 

NBWBPAFEB    PUBLiaHBB,    WHOSE    PRINTINa     MATERIALS    HAVE    BEEN     Db 

STBOTEB  BY  MoB,  13  EmiTLED  TO  Bbcoveb  Damage  resulting  from  the 
interruption  or  destruction  of  his  business,  and  for  the  injury  to  the  good- 
will  of  his  paper,  so  far  as  such  interruption  and  injury  are  the  direct 
and  natural  results  of  the  attack  of  the  mob,  under  the  New  Hampshire 
laws  of  1854,  which  provide  that  cities  and  towns  "shall  be  liable  to  in- 
demnify the  owner  *'  of  property  injured  or  destroyed  within  their  limits 
by  mobs. 

DBsiBucnoN  OF  Pbopbbty  is  "Caxtssd**  BY  Owner's  Illegal*  ob  Im- 
proper Conduct,  if  without  such  conduct  the  destruction  would  not 
have  occurred,  within  the  meaning  of  the  New  Hampshire  laws  of  1834, 
making  cities  and  towns  liable  for  the  injury  to  or  destruction  of  prop- 
erty within  their  limits  by  mobs,  unless  the  destruction  was  "caused  ** 
by  the  owner's  illegal  or  improper  conduct. 

"Improper"  Conduct  is  Such  as  One  of  Ordinary  Care  and  Prudengx 
UNDER  Same  Circumstances  would  not  be  guilty  of,  within  the  mean- 
ing of  the  New  Hampshire  laws  of  1854,  making  cities  and  towns  liable 
for  the  injury  to  or  destruction  of  property  within  their  limits  by  mobs, 
unless  the  destruction  was  caused  by  the  owner's  illegal  or  "improper  " 
conduct. 

City  is  not  Liable  for  Destruction  of  Property  by  Mob,  if  Destruc- 
tion WOULD  HAVE  BEEN  AVOIDED  by  Ordinary  care  and  prudence  on  the 
owner's  part,  under  the  New  Hampshire  laws  of  1854,  making  cities  and 
towns  liable  for  the  injury  to  or  destruction  of  property  within  their 
limits  by  mobs,  unless  the  destruction  was  caused  by  the  owner's  illegal 
or  improper  conduct. 

BuBDEN  OF  Proof  is  on  Owner  of  Property  Destroyed  to  Establisb 
Legality  and  Propriety  of  his  Conduct  by  a  preponderance  of  evi- 
dence, where  there  is  any  evidence  tending  to  show  illegality  or  impro- 
priety, in  an  action  by  him  under  the  New  Hampshire  laws  of  1854,  mak- 
ing cities  and  towns  liable  for  the  injury  to  or  destruction  of  property 
within  their  limits  by  mobs,  unless  the  destruction  was  caused  by  the 
owner's  illegal  or  improper  conduct;  although  illegal  or  improper  con- 
duct is  not  presumed  on  his  part,  and  he  is  not  required  to  offer  evidence 
of  the  legality  and  propriety  of  hii  conduct  in  order  to  make  out  a  prima 
fade  case. 

Evidence  that  Threats  and  Complaints  were  Communicated  to  Owneb 
OF  Property  Destroyed,  or  that  intimations  of  danger  were  given  to 
him,  is  competent  on  the  question  whether  he  should  have  given  notice, 
in  an  action  by  him  under  the  New  Hampshire  laws  of  1854,  making 
cities  and  townn  liable  for  the  injury  to  or  destruction  of  property  within 
their  limits  by  mobs,  unless  such  owner,  after  knowledge  of  the  inten- 
tion or  attempt  to  destroy  his  property,  or  to  collect  a  mob  for  that  pur- 
pose, failed  to  give  notice  to  the  mayor  of  the  city  or  selectmen  of  the 
town,  he  having  sufficient  time  to  do  so. 

Bvidxnob  Showing  Effect  on  Certain  Persons  of  Articles  Published 
in  Newspaper  is  Admissible  on  the  question  whether  their  publica- 
tion was  an  act  of  ordinary  care  and  prudence,  and  as  bearing  on  the 
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cause  of  the  destruction  of  the  plaintifiTs  property,  in  an  action  by  a 
newspaper  publisher  under  the  New  Hampshire  laws  of  1864,  making 
cities  and  towns  liable  for  the  injury  to  or  destruction  of  property  within 
their  limits  by  mobs,  unless  the  destruction  was  caused  by  the  owner's 
illegal  or  improper  conduct. 

Case  by  John  B.  Palmer  against  the  city  of  Concord,  to  re- 
cover damages  for  property  destroyed  by  a  mob.  The  action 
was  brought  under  the  New  Hampshire  Pamphlet  Laws  of 
1854,  chapter  1519,  which  provided  as  follows:  Section  1: 
"  That  whenever  persons,  unlawfully,  riotously,  and  tumultu- 
ously  assembled,  shall  injure  or  destroy  any  property,  real  or 
personal,  the  city  or  town  within  the  limits  of  which  such 
property  may  be  situated  shall  be  liable  to  indemnify  the 
owner  thereof  for  the  property  so  injured  or  destroyed,  to  be 
recovered  in  an  action  on  the  case."  Section  2:  "  No  person 
or  persons  shall  be  entitled  to  the  benefits  of  this  act,  if  it 
shall  appear  that  the  destruction  of  his  or  their  property  was 
caused  by  his  or  their  illegal  or  improper  conduct,  nor  unless 
it  be  made  to  appear  that  he  or  they,  upon  the  knowledge  had 
of  the  intention  or  attempt  to  destroy  his  or  their  property,  or 
to  collect  a  mob  for  such  purpose,  and  suflBcient  time  inter- 
vening, gave  notice  thereof  to  the  mayor  of  the  city,  selectmen 
of  the  town,  or  a  justice  of  the  peace  of  the  city  or  town  in 
which  such  property  may  be  situated."  The  plaintiff  was  the 
publisher  and  printer  of  a  newspaper  called  the  Democratic 
Standard,  at  Concord.  His  printing  materials  were  destroyed 
August  8,  1861,  by  a  mob  consisting  of  privates  of  the  First 
New  Hampshire  Regiment  Volunteers,  and  other  persons. 
The  defendant,  subject  to  the  plaintiff's  exception,  introduced 
in  evidence  a  Standard,  dated  August  8,  1861,  and  read  to  the 
jury  therefrom  the  following  articles:  — 

1.   "THE   LATE   BATTLE— IMPROMPTU, 
"  It  frightened  the  federals  to  see  them  come, 
They  wheeled  about  and  away  they  run. 
They  Run  so  fast  to  tell  the  news, 
They  left  their  knapsacks,  guns,  and  shoes/' 

2.   "EPIGRAM. 
*'  To  Manassas  Junction 

The  Yankees  thought  was  fun, 
But  greatly  were  mistaken, 
For  they  only  took  the  RunJ^ 
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S.   "CHANGING  TUNE, 

"  'Forward  to  Richmond,  let  us  fly  I' 

The  Yankees  shout,  while  blandering  on, 
But  Davis  changed  their  battle-cry 

To  '  Backward,  boys,  to  Washington.' " 

4.  '^  Our  Southern  papers  are  filled  with  heart-sickening  ac- 
counts of  the  murders  and  robberies  which  individuals  in  Old 
Abe's  Mob  are  perpetrating  on  the  Southern  people.  Innocent 
women  and  children  are  shot  on  their  own  doorsteps,  for 
wearing  what  is  called  *  secession  bonnets.'  No  wonder  the 
Northern  people  run,  when  the  honest  men  of  the  South  march 
towards  them." 

5.  "  The  Black  Republicans  are  making  a  great  ado  over 
the  treatment  of  our  dead  and  wounded  soldiers  by  the  Con- 
federate troops  at  the  battle  of  Bull  Run.  But  not  one  word 
have  they  to  say  about  the  conduct  of  ours  upon  men,  women, 
and  children,  in  Hampton,  Martinsburg,  Fairfax,  German- 
town,  and  other  places  in  Virginia  and  Missouri  through 
which  they  have  passed." 

The  defendant  also  introduced  evidence,  subject  to  the  plain- 
tiff's objection,  to  show  that  the  soldiers  were  much  excited 
and  angered  by  the  articles  published  by  the  plaintiff  in  his 
paper;  and  that  threats  and  complaints  were  made  concerning 
the  articles,  which  were  communicated  to  the  plaintiff,  and 
that  intimations  of  danger  were  given  to  him.  There  was  also 
some  evidence  that  some  of  the  soldiers  had  been  drinking. 
The  court  instructed  the  jury  that  the  articles  in  question  were 
not  libelous;  that  no  action,  civil  or  criminal,  could  be  main 
tained  against  the  plaintiff  for  publishing  the  articles,  with  any 
intent  whatever;  that  the  plaintiff  was  guilty  of  no  ^'illegal" 
conduct  in  writing  or  publishing  them;  that  it  was  immaterial 
whether  the  city  government,  or  the  police,  or  the  city,  could, 
or  ought  to,  have  prevented  the  destruction  of  plaintiff's  prop- 
erty; that  it  was  immaterial  whether  any  of  the  rioters  were 
citizens  of  Concord;  that  if  the  plaintiff  was  entitled  to  recover 
anything,  he  should  recover  for  the  damage  resulting  from  the 
interruption  or  destruction  of  the  plaintiff's  business,  and  for 
the  injury  to  the  good-will  of  the  paper;  that  the  destruction 
of  the  plaintiff's  property  was  caused  by  his  illegal  or  im- 
proper conduct,  within  the  meaning  of  the  word  "caused"  as 
used  in  the  statute,  if  without  such  conduct  on  his  part  the 
destruction  would  not  have  occurred;  that  "improper"  con- 
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duct  was  such  as  a  man  of  ordinary  and  reasonable  care  and 
prudence,  under  the  circumstances,  in  the  plaintiff's  situation, 
would  not  have  been  guilty  of;  that  the  defendant  was  not 
liable  if  the  destruction  would  not  have  happened  but  for 
45omething  said  or  done  by  the  plaintiff,  which  a  man  of  ordi- 
nary prudence,  under  the  circumstances,  in  his  situation, 
would  not  have  said  or  done;  that  the  defendant  was  not 
liable  if  the  destruction  would  have  been  avoided  by  ordinary 
care  and  prudence  on  the  part  of  the  plaintiff;  that  if  a  man 
of  ordinary  care  and  prudence,  under  the  circumstances,  in 
the  plaintiff's  situation,  would  not  have  published  the  articles 
in  question,  and  if,  but  for  those  articles,  the  destruction 
would  not  have  happened,  the  defendant  was  not  liable;  and 
that,  both  as  to  illegal  and  improper  conduct,  the  evidence, 
being  conflicting,  must  preponderate  in  favor  of  the  plaintiff, 
and  the  burden  of  proof  was  upon  him.  The  jury  disagreed, 
and  the  case  was  reserved  for  the  determination  of  the  court  of 
the  questions  raised,  and  which  would  arise  at  another  trial. 

Leivis  W,  Clark  and  Smallj  for  the  plaintiff. 
Tappan,  MugridgCj  and  Wheelery  for  the  defendant. 

By  Court,  Smith,  J.  1.  A  libel,  as  applicable  to  individ- 
uals, is  a  malicious  publication,  tending  to  injure  the  reputa- 
tion of  the  person  libeled,  and  expose  him  to  public  hatred, 
contempt,  or  ridicule:  2  Kent's  Com.  16,  17;  Bellows,  J.,  in 
Smart  v.  Blanchard,  42  N.  H.  137,  151.  The  first  of  these 
articles  charges  the  United  States  forces  in  Virginia  with 
cowardice,  and  holds  them  up  as  objects  of  ridicule  therefor. 
The  fourth  article  calls  the  army  a  '^  mob  ";  and  although  the 
charges  of  murder  and  robbery  may  perhaps  be  considered  as 
limited  in  their  application,  the  charge  of  cowardice  against 
the  whole  army  is  repeated.  The  fifth  article  in  effect  charges 
those  bodies  of  soldiers  who  passed  through,  or  occupied, 
Hampton,  Martinsburg,  Fairfax,  or  Germantown,  with  im- 
proper treatment  of  persons  of  all  ages  and  sexes  in  each  of 
those  places.  If  such  charges  had  been  made  against  a  sin- 
gle soldier  named  in  the  articles,  they  would  prirna  facie  have 
constituted  a  libel.  The  tendency  to  expose  him  to  contempt 
or  ridicule  could  not  be  doubted;  and  the  tendency  to  injure 
his  professional  reputation  would  be  equally  apparent.  A 
soldier's  character  for  courage  or  discipline  is  as  essential  to 
his  good  standing  as  a  merchant's  reputation  for  honesty,  or 
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a  physician's  reputation  as  to  professional  learning  or  skill, 
would  be  in  their  respective  callings.  And  >y  military  law, 
to  which  the  soldier  is  amenable,  we  suppose  cowardice  would 
be  regarded  as  a  crime  punishable  by  severe  penalties. 

As  these  charges  were  made  against  a  body  of  men,  without 
specifying  individuals,  it  may  be  that  no  individual  soldier 
could  have  maintained  a  private  action  therefor.  But  the 
question  whether  the  publication  might  not  afford  ground  for 
a  public  prosecution  is  entirely  different.  Civil  suits  for  libel 
are  maintainable  only  on  the  ground  that  the  plaintiff  has  in- 
dividually suffered  damage.  Indictments  for  libel  are  sus- 
tained principally  because  the  publication  of  a  libel  tends  to 
a  breach  of  the  peace,  and  thus  to  the  disturbance  of  society 
at  large.  It  is  obvious  that  a  libelous  attack  on  a  body  of 
men,  though  no  individuals  be  pointed  out,  may  tend  as 
much,  or  more,  to  create  public  disturbances  as  an  attack  on 
one  individual;  and  a  doubt  has  been  suggested  whether  "  the 
fact  of  numbers  defamed  does  not  add  to  the  enormity  of  the 
act":  See  2  Bishop  on  Criminal  Law,  3d  ed.,  sec.  922;  Holt 
on  Libel,  246,  247;  Russell  on  Crimes,  1st  Am.  ed.,  305,  332. 
In  Sumner  v.  Buel,  12  Johns.  475,  where  a  majority  of  the 
court  held  that  a  civil  action  could  not  be  maintained  by  an 
officer  of  a  regiment  for  a  publication  reflecting  on  the  officers 
generally,  unless  there  was  an  averment  of  special  damage, 
Thompson,  C.  J.,  said,  page  478:  "The  offender,  in  such  case, 
does  not  go  without  punishment.  The  law  has  provided  a  (it 
and  proper  remedy,  by  indictment;  and  the  generality  and  ex- 
tent of  such  libels  make  them  more  peculiarly  public  offenses.'^ 
In  Ryckman  v.  Delavariy  25  Wend.  186,  Walworth,  chancellor, 
who  held,  in  opposition  to  the  majority  of  the  court  of  errors, 
that  the  plaintiff  could  not  maintain  a  civil  suit,  because  the 
publication  reflected  upon  a  class  of  individuals,  and  not  upon 
the  plaintiff  personally,  said,  pages  195  and  196:  "  There  are 
many  cases  in  the  books  where  the  writers  and  publishers  of 
defamatory  charges,  reflecting  upon  the  conduct  of  particular 
classes  or  bodies  of  individuals,  have  been  proceeded  against 
by  indictment  or  information,  although  no  particular  one  was 
named  or  designated  therein,  to  whom  the  charge  had  a  per- 
sonal application.  All  those  cases,  however,  whether  the  libel  is 
upon  an  organized  body  of  men,  as  a  legislature,  a  court  of  jus- 
tice, a  church,  or  a  company  of  soldiers,  or  upon  a  particular 
class  of  individuals,  proceed  upon  the  ground  that  the  charge  is 
a  misdemeanor,  although  it  has  no  particular  personal  applica- 
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tion  to  the  individual  of  the  body  or  class  libeled,  because  it 
tends  to  excite  the  angry  passions  of  the  community,  either  in 
favor  of  or  against  the  body  or  class  in  reference  to  the  con- 
duct of  which  the  charge  is  made,  or  because  it  tends  to  im- 
pair the  confidence  of  the  people  in  their  government,  or  in 
the  administration  of  its  laws."  In  the  course  of  his  opinion, 
the  chancellor  mentions  a  Scotch  case,  Shearlock  v.  Beards- 
worthy  1  Mur.  196,  where  a  civil  suit  was  maintained  which 
was  "  brought  by  a  lieutenant-colonel,  in  behalf  of  his  whole 
regiment,  for  defamation  for  calling  them  a  regiment  of  cow- 
ards and  blackguards."  In  Rex  v.  Hector  Campbelly  K.  B.,  Hil. 
Term,  1808  (cited  in  Holt  on  Libel,  249,  250),  an  information 
was  granted  ''for  a  libel  on  the  college  of  physicians  ";  and  the 
respondent  was  convicted  and  sentenced. 

Cases  may  be  supposed  where  publications,  though  of  a 
defamatory  nature,  have  such  a  wide  and  general  application 
that  in  all  probability  a  breach  of  the  peace  would  not  be 
caused  thereby;  but  it  does  not  seem  to  us  that  the  present 
publication  belongs  to  that  class. 

Our  conclusion  is,  that  the  jury  should  have  been  instructed 
that  the  first,  fourth,  and  fifth  articles  were  prima  facie  libel- 
ous, and  that  the  publication  of  those  articles  must  be  regarded 
as  *'  illegal  conduct,"  unless  justified  or  excused  by  facts  sufii- 
cient  to  constitute  a  defense  to  an  indictment  for  libel. 

2.  If  at  the  next  trial  the  plaintiff  attempts  to  justify  or 
excuse  the  publication,  the  general  rules  of  law  as  to  justifica- 
tion or  excuse  will  be  found  in  the  opinion  of  Parker,  C.  J.,  in 
State  V.  Bumham,  9  N.  H.  34  [31  Am.  Dec.  217],  and  need 
not  be  fully  restated  at  this  time.  The  special  suggestions 
we  have  now  to  offer  on  this  branch  of  the  case  for  the  guid- 
ance of  the  court  at  a  new  trial  are  in  the  main  applications 
of  the  doctrines  of  State  v.  Bumha^^  supra,  to  some  of  the 
facts  of  this  case;  and  are  not  intended  as  a  full  statement  of 
the  law  on  the  subject  of  justification. 

Conductors  of  the  public  press  have  no  rights  but  such  as 
are  common  to  all:  Sheckell  v.  Jackson,  10  Cush.  25-27.  But 
in  this  country,  every  citizen  has  a  right  to  call  the  attention 
of  his  fellow-citizens  to  the  maladministration  of  public  affairs, 
or  the  misconduct  of  public  servants,  if  his  real  motive  in  so 
doing  is  to  bring  about  a  reform  of  abuses,  or  to  defeat  the  re- 
election or  reappointment  of  an  incompetent  officer.  If  in- 
formation given  in  good  faith  to  a  private  individual  of  the 
misconduct  of  his  servant  is  "privileged,"  equally  so  must  be 
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a  commuDication  to  the  voters  of  a  nation  concerning  the  mis- 
conduct of  those  whom  they  are  taxed  to  support,  and  whose 
continuance  in  any  service  virtually  depends  on  the  national 
voice.  To  be  effectual,  the  latter  communication  must  be 
made  in  such  form  as  to  reach  the  public.  If  the  end  which 
Palmer  had  in  view,  the  controlling,  moving  purpose  of  the 
publication  was  to  inform  the  public  of  the  manner  in  which 
the  war  was  conducted,  for  the  purpose  of  inducing  citizens  to 
use  their  influence  with  government  to  repress  abuses,  or  to 
vote  for  members  of  Congress  and  other  elective  officers  who 
would  check  such  abuses,  reform  the  army,  stop  the  war,  or 
conduct  it  in  a  more  humane  manner,  his  end  or  motive  was 
justifiable.  If  the  end  to  be  attained  is  "to  give  useful  in« 
formation  to  the  community,  or  to  those  who  have  a  right  and 
ought  to  know,  in  order  that  they  may  act  upon  such  informa- 
tion, the  occasion  is  lawful":  Parker,  C.  J.,  in  State  v.  Bumhamy 
9  N.  H.  34,  41,  42  [31  Am.  Dec.  217].  If  such  were  Palmer's 
motives,  he  is  not  guilty  of  libel  if  the  facts  he  alleged  were 
true,  or  if  he  had  probable  cause  to  believe,  and  did  believe,  that 
they  were  true.  But  if  he  had  no  justifiable  motive,  inasmuch 
as  the  natural  and  inevitable  tendency  of  the  publication  is  to 
injure  and  degrade,  he  is  guilty  of  libel,  even  though  the  facts 
alleged  in  the  articles  were  true:  State  v.  Bumham,  9  N.  H, 
34,  41  [31  Am.  Dec.  217]. 

In  determining  Palmer's  motive,  the  jury  may  consider  the 
alleged  libels  as  pieces  of  evidence.  This  is  a  question  of  fact 
to  be  decided  by  the  jury  "  upon  an  examination  of  the  state- 
ment itself,  as  well  as  of  the  extrinsic  facts  and  circumstances": 
Gilpin  V.  FowUvy  9  Ex.  615. 

In  one  respect,  the  views  expressed  upon  this  branch  of  the 
case  may  seem  to  be  a  departure  from  the  doctrine  of  Parker, 
C.  J.,  in  StaU  v.  Bumkam,  9  N.  H.  34,  42  [31  Am.  Dec. 
217]:  "If,  upon  a  lawful  occasion  for  making  a  publication, 
he  has  published  the  truth,  and  no  more,  there  is  no  sound 
principle  which  can  make  him  liable,  even  if  he  was  actuated 
by  express  malice."  It  seems  to  us  that,  in  order  to  settle 
whether  the  occasion  was  lawful,  we  must  generally  inquire 
into  the  motives  of  the  publisher.  There  may  be  some  cases 
where  the  occasion  renders,  not  only  the  motive,  but  the  truth 
of  the  communication  immaterial.  Thus  it  may  be  the  better 
rule  that  no  relevant  statement,  made  by  a  witness  or  by 
counsel  in  the  course  of  a  trial,  is  actionable,  even  though  false 
und  malicious:  See  Revis  y.  Smith,  18  Com.  B.  126.     But  ia 
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the  great  majority  of  instances,  and  certainly  in  the  present 
case,  the  lawfulness  of  the  occasion  depends  upon  the  good 
faith  and  real  purpose  of  the  publisher.  Most  of  what  are 
called  "  privileged  communications  "  are  "  conditionally,"  not 
"  absolutely,"  privileged.  "  The  question  is  one  of  good  faith  " 
or  motive,  and  can  be  settled  only  by  a  jury.  A  court  cannot 
rule  that  a  communication  is  privileged  without  assuming  the 
conditions  on  which  it  is  held  to  be  privileged,  namely,  that 
it  was  made  in  good  faith  for  a  justifiable  purpose,  and  with  a 
belief,  founded  on  reasonable  grounds,  of  its  truth:  Bigelow,  J.^ 
in  Gassett  v.  Gilhertj  6  Gray,  94,  98;  Cowen,  J.,  in  Cooper  v. 
Stoney  24  Wend.  434,  442.  This  question  was  substantially 
left  to  the  jury  by  Gaselee,  J.,  in  Blackburn  v.  Blackburn^  4 
Bing.  395,  405,  408;  by  Parke,  B.,  in  Blagg  v.  Slurt,  10  Q.  B. 
899,  904;  and  in  Fairman  v.  Ives^  5  Barn.  &  Aid.  642;  see 
also  Parke,  B.,  in  Wright  v.  Woodgate,  5  Cromp.  M.  &  R.  573, 
577,  578. 

3.  The  instruction  ''that  it  was  immaterial  whether  the  city 
government,  or  the  police,  or  the  city,  could  or  ought  to  have 
prevented  the  destruction  of  plaintiff's  property  "  was  correct. 
The  liability  imposed  by  the  statute  is  irrespective  of  any  in- 
ability or  neglect  on  the  part  of  the  city:  Wolfe  v.  Supervisors  of 
Richmond  County,  11  Abb.  Pr.  270.  In  highway  cases,  towns 
may  defend  by  showing  that  the  obstruction  had  existed  so 
short  a  time  that  they  were  not  in  fault  for  not  removing  it 
before  the  accident:  See  Palmer  v.  Portsmouth,  43  N.  H.  265; 
but  to  allow  an  analogous  defense  in  suits  like  the  present 
would,  in  most  instances,  defeat  the  object  of  the  statute.  Mobs 
and  riots  are  generally  of  sudden  growth,  and  the  legislature 
could  hardly  have  intended  to  make  the  remedy  of  the  prop- 
erty owner  practically  dependent  upon  the  want  of  secrecy  or 
celerity  on  the  part  of  the  rioters. 

4.  The  instruction  "  that  it  was  immaterial  whether  any  of 
the  rioters  were  citizens  of  Concord  ''^  was  correct. 

5.  The  instruction  as  to  damages  should  be  qualified  by 
adding,  ''so  far  as  such  interruption  and  injury  were  the  di- 
rect and  natural  results  of  the  attack  of  the  mob." 

6.  The  definition  of  "  caused  "  was  correct:  See  instructions 
to  jury  in  ITooksett  v.  Amoskeag  Mfg.  Co.,  44  N.  H.  105,  108, 
111. 

7.  The  instructions  as  to  what  constitutes  "  improper  con- 
duct," and  as  to  the  effect  of  want  of  ordinary  care,  are  the 
same  which  have  just  been  sustained  by  a  majority  of  thia 
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•  curt  in  Chadboume  v.  Newcastle^  48  N.  H.  196.  That  de- 
( ision,  which  was  concurred  in  by  five  members  of  the  coart, 
is  adhered  to  by  three  out  of  the  four  justices  who  are  compe- 
tent to  sit  in  the  present  case.  I  dissented  in  Chadboume  v. 
NewcastUj  suprUj  and  I  now  dissent  from  this  confirmation  of 
that  decision. 

8.  The  instructions  as  to  the  burden  of  proof  in  respect  to 
illegal  and  improper  conduct  were  correct.  There  is  no  a 
priori  presumption  of  illegality  or  impropriety;  and  where  the 
plainti£f's  own  evidence  does  not  disclose  any  circumstances 
tending  to  show  illegality  or  impropriety  on  his  part,  it  is  not 
incumbent  on  him,  in  the  first  instance,  to  ofier  evidence  '*  for 
the  direct  and  special  object  of  establishing  "  the  legality  or 
propriety  of  his  conduct  in  order  to  make  out  a  prima  facie 
case  and  avoid  a  nonsuit.  But  where  there  is  any  evidence 
tending  to  show  illegality  or  impropriety,  the  burden  is  on  the 
plaintiff  to  make  out  his  legality  and  propriety  by  a  prepon- 
derance of  evidence.  We  do  not  propose  to  review  here  the 
somewhat  conflicting  cases  bearing  on  this  subject.  A  clear 
statement  of  the  law  may  be  found  in  the  opinion  of  Strong, 
J.,  in  Button  v.  Hudson  River  Railroad  Company^  18  N.  Y.  248, 
252,  253. 

9.  The  fact  that  threats  and  complaints  were  communi- 
cated to  the  plaintiff,  or  that  intimations  of  danger  were  given 
to  him,  was  competent  on  the  question  whether  he  should 
have  given  notice.  The  objection  of  remoteness  in  time  is 
addressed  to  the  discretion  of  the  court  at  the  trial  term,  and 
the  exercise  of  that  discretion  is  not  subject  to  revision  here: 
See  Ilolyoke  v.  Grand  Trunk  Railway  Co.y  48  N.  H.  541. 

10.  Assuming  the  correctness  of  the  instructions  relative  to 
ordinary  care,  etc.,  the  testimony  to  show  the  effect  of  the 
articles  on  the  soldiers  was  admissible  on  the  question  of 
care.  The  effect  actually  produced  on  some  individuals  would 
assist  the  jury  in  determining  the  probable  and  natural  effect 
on  the  community  generally.  While  the  effect  of  an  act  may 
sometimes  be  such  as  no  one  would  have  foreseen,  yet  the 
actual  effect  may  always  be  weighed  as  one  element  of  evi- 
dence in  determining  the  probable  tendency  of  the  act.  But 
the  jury  should  have  been  told  that  it  was  not  want  of  ordi- 
nary care  in  the  plaintiff  to  publish  articles  which  might  be 
expected  to  inflame  drunken  (but  not  sober)  people,  unless 
at  the  time  of  publication  he  had  reason  to  believe  that  the 
articles  would  be  read  by  persons  who  were  intoxicated. 
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This  testimony  was  also  competent  as  bearing  on  the  cause 
of  the  destruction  of  plaintiff's  property. 
Case  discharged. 

Perley,  C,  J.,  and  Bellows,  J.,  did  not  sit. 

Tbuth  as  Defense  to  Criminal  Prosecution  for  Libxl:  See  Ccmmoi^ 
wealth  V.  Clap,  3  Aol  Dec.  212;  Commonwealth  v.  Aforris^  5  Id.  616;  Commotio 
wealth  V.  Blandinff,  15  Id.  214;  StaU  y.  Bumhaim,  31  Id.  217. 

LiABiLiTT  OF  Municipal  Corporations  for  Injuries  ComoTTEB  nr 
Mobs:  See  Darlington  v.  Mayor  etc  qfNew  York,  88  Am.  Dec  248,  and  note 
thereto,  in  which  the  qnestiona  raised  in  the  principal  case  are  %lly  disonssed^ 


Pitkin  v.  Notes. 

[48  New  Hampsbibb,  294.] 

CoNTRAcr  IN  Spring  of  One  Year  to  Raise  Potatosb  in  Foixownro 
Year,  and  Deliver  Them,  is  within  Statute  of  Frauds,  because  it 
is  not  to  be  performed  in  one  year. 

Contract,  if  Essentially  One  for  Sale  of  Goods,  is  within  SrATun 
of  Frauds,  whether  the  goods  are  then  mannfactared  or  not;  bnt  if  it 
be  essentially  that  the  promisor  is  to  manofactnre  and  deliver  the  goods, 
although  from  his  own  materials,  it  is  without  the  statute. 

Contract  to  Raise  and  Deliver  Three  Acres  of  Potatoes  is  within 
Statute  of  Frauds,  because  it  is  essentially  a  sale,  if  the  promisor 
may  raise  them  himself,  or  procure  them  by  purchase  or  otherwise;  but 
is  without  the  statute,  because  it  is  essentially  for  work  and  labor  and 
materials,  if  he  is  bound  himself  to  raise  them;  and  whether  it  is  one  or 
the  other,  is  a  mixed  question  of  law  and  of  fact. 

Compromise  of  Doubtful  and  CoNFLieriNa  Claims  is  Sufficient  Con- 
sideration TO  Uphold  Contract;  but  it  is  otherwise  if  the  claims  be 
utterly  without  foundation  and  known  to  be  so  by  the  parties. 

Assumpsit  by  Samuel  P.  Pitkin  and  others,  against  Asa 
Noyes,  for  the  non-delivery  of  certain  potatoes.  The  plain- 
tiff's evidence  tended  to  show  that  in  the  spring  of  1863, 
James  A.  Pitkin,  who  was  a  member  of  a  firm  engaged  in  the 
manufacture  of  starch,  as  partner,  made  a  verbal  agreement 
with  the  defendant  that  in  that  year  the  defendant  should 
raise  three  acres  of  potatoes  and  deliver  them  at  the  starch 
mill  for  twenty  cents  a  bushel,  and  there  was  also  some  con- 
flicting evidence  that  the  agreement  extended  to  the  potatoes 
for  the  year  1864.  James  A.  Pitkin  died  in  the  summer  of 
1863,  and  after  his  death  the  business  was  carried  on  by  his 
executors  and  the  surviving  partners.  After  the  defendant 
had  delivered  the  three  acres  of  potatoes  in  1863,  the  plaintifb 
raised  some  question  about  paying  twenty  cents  a  bushel  for 
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them,  claiming  that  the  contract  was  not  binding  because  it 
was  not  in  writing,  and  offering  to  pay  eighteen  cents  a  busheL 
The  plaintiffs  finally,  in  January,  1864,  offered  to  pay  the  de- 
fendant twenty  cents  a  bushel,  if  the  defendant  would  raise 
three  acres  of  potatoes  in  1864,  and  deliver  them  to  the  plain- 
tiffs at  the  mill  for  twenty  cents  a  bushel.  The  defendant 
accepted  the  offer,  but  afterwards  refused  to  deliver  the  po- 
tatoes. The  court  overruled  a  motion  for  nonsuit.  The  jury 
were  instructed  that  if  there  was  a  controversy  between  the 
parties  as  to  the  price  of  the  potatoes  delivered  in  1863,  and 
if  that  controversy  was  settled  by  a  new  agreement  that  the 
plaintiffs  should  pay  twenty  cents  a  bushel  for  the  potatoes 
raised  in  1863  and  1864,  and  that  the  defendant  should  raise 
and  deliver  three  acres  ef  potatoes  in  1864,  and  if  that  agree- 
ment was  performed  by  the  plaintiffs,  it  was  a  valid  contract, 
and  the  defendant  was  liable  for  not  delivering  the  potatoes 
in  1864.  The  jury  disagreed,  and  the  case  was  reserved  for 
the  purpose  of  determining  the  questions  of  law. 

Laddf  for  the  plaintiffs. 
Bay,  for  the  defendant. 

By  Court,  Bellows,  J.  If  the  bargain  in  the  spring  of  1863 
was  for  the  potatoes  of  that  year,  and  also  for  the  year  1864, 
it  would  be  within  the  statute  of  frauds,,  as  to  the  potatoes  of 
the  last  year  at  least,  as  an  agreement  not  to  be  performed  in 
one  year:  Emery  v.  Smithy  46  N.  H.  151.  The  question  then 
is,  whether  a  valid  agreement  for  the  crop  of  1864  was  made 
in  January  of  that  year;  and  we  propose  to  inquire  in  the 
first  place,  whether  such  a  contract  as  is  stated  in  the  testi- 
mony of  the  plaintiff  is  to  be  regarded  as  a  contract  for  work, 
labor,  and  materials,  or  a  contract  of  sale  of  the  crop  of  pota- 
toes. If  the  former,  it  is  not  within  the  statute  of  frauds,  but 
if  the  latter,  it  is. 

It  is  manifest,  from  the  nature  of  the  case,  that  it  must  be 
very  difficult  to  draw  a  line  of  distinction  between  these  two 
classes  of  contracts.  In  some  instances  the  distinctions  must 
be  very  nice,  and  it  is  to  be  expected  that  we  should  find  the 
authorities  not  altogether  harmonious. 

It  is  now  settled,  however,  that  a  contract  for  the  sale  o 
goods  is  not  without  the  statute  because  it  is  executory,  and  i% 
is  well  settled  that  a  contract  for  work  and  labor,  and  mate- 
rials found,  is  not  within  the  statute. 
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In  the  early  English  cases  it  was  held  that  a  contract  for 
the  sale  of  articles  to  be  afterwards  manufactured  and  de* 
livered  was  not  within  the  statute;  as  in  Towers  v.  Osborne^  1 
Strange,  506,  where  defendant  bespoke  a  chariot;  and  so  of  a 
contract  to  deliver  wheat  not  then  thrashed,  as  in  Clayton  v. 
AndrewSy  4  Burr.  2101.  In  both  of  these  cases  the  decision 
went  upon  the  ground  that  the  contract  was  executory.  But 
these  cases  were  soon  after  qualified  by  decisions  holding  that 
contracts  of  sale,  though  executory,  were  within  the  statute: 
Rondeau  v.  Wyatty  2  H.  Black.  63,  and  Cooper  v.  Elstonj  7  Term 
Rep.  14;  and  yet  the  results  reached  in  Towers  v.  Osborne  and 
Clayton  v.  Andrews,  supra,  have  been  in  some  cases  recognized 
as  correct,  although  upon  a  different  ground,  namely,  that  the 
articles  were  not  existing  at  the  time  of  the  bargain,  and  so 
incapable  of  delivery  and  acceptance;  as  in  Groves  v.  Buck,  3 
Maule  &  S.  178;  2  Stark.  Ev.  608,  and  cases  cited  in  note  c. 

But  in  Garbut  v.  Watson,  5  Barn.  &  Aid.  613,  it  was  held 
that  a  contract  to  sell  one  hundred  sacks  of  fiour  at  a  price 
fixed,  to  be  ready  in  three  weeks,  was  within  the  statute, 
though  the  flour  was  not  then  ground. 

Of  the  same  character  is  Smith  v.  Sumam,  9  Barn.  &  C.  561, 
where  it  was  decided  that  a  bargain  for  certain  timber  trees 
growing  on  the  owner's  land  at  a  fixed  price  per  foot  was  a 
contract  for  the  sale  of  goods,  and  within  the  statute,  although 
to  be  cut  afterwards  by  the  seller;  holding  that  when  cutting 
them  he  was  doing  work  for  himself,  and  not  for  the  buyer. 
Littledale,  J.,  holds  that  where  the  contracting  parties  con- 
template a  sale  of  goods,  although  at  the  time  of  making  the 
contract  the  subject-matter  does  not  exist  as  goods,  but  is  to 
be  converted  into  that  state  by  the  seller's  bestowing  work  and 
labor  on  his  own  raw  materials,  that  is  a  case  within  the  stat- 
ute; and  he  says  further  that  it  is  suflBcient,  if  at  the  comple- 
tion of  the  contract  the  subject-matter  be  goods,  wares,  and 
merchandise;  and  Parke,  J.,  says  the  true  question  in  such 
cases  is,  whether  the  contract  be  substantially  a  contract  for 
the  sale  of  goods,  or  for  work  and  labor,  and  materials  found. 

These  two  last  cases  modify  materially  the  doctrine  of 
Groves  v.  Buck,  supra,  and  the  earlier  cases  of  Towers  v.  Os- 
borne and  Clayton  v.  Andrews,  supra,  and  hold  that  it  is  not 
essential  that  the  goods  be  capable  of  delivery  at  the  making 
of  the  contract  to  bring  it  within  the  statute.  So  the  fact  that 
the  goods  are  to  be  transported  to  another  place,  and  there  de- 
livered, does  not  take  the  case  out  of  the  statute:  Kent  v. 
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Ilutchinson,  3  Bos.  &  P.  233;  and  Astey  y.  Emery^  4  Maule  & 
S.  262. 

The  weight  of  American  authority  is  in  accordance  with  the 
doctrine  of  Oarbut  v.  Watson^  5  Bam.  &  Aid.  613,  and  Smith 
V.  Sumamj  9  Barn.  &  C.  561,  that  the  mere  fact  that  the  goods 
are  not,  at  the  making  of  the  contract,  in  the  condition  in 
which  they  are  to  be  when  delivered,  does  not  take  a  case  out 
of  the  statute. 

If,  however,  a  person  contract  to  manufacture  and  deliver 
at  a  future  time  certain  goods,  at  prices  then  fixed,  or  at  rea- 
sonable prices,  the  essence  of  the  agreement  being  that  he  will 
bestow  his  own  labor  and  skill  upon  the  manufacture,  it  is 
held  not  to  be  within  the  statute.  If,  on  the  other  hand,  the 
bargain  be  to  deliver  goods  of  a  certain  description  at  a  future 
time,  and  they  are  not  existing  at  the  time  of  the  contract,  but 
the  seller  does  not  stipulate  to  manufacture  them  himself,  or 
procure  a  particular  person  to  do  so,  the  contract  is  within  the 
statute.  The  distinction  is,  that  in  the  one  case  the  party 
stipulates  that  he  will  himself  manufacture  the  article,  and 
the  buyer  has  the  right  to  require  him  to  do  it,  and  cannot  be 
compelled  to  take  one  as  good  or  even  better,  if  made  by  an-* 
other;  while  in  the  other  case  the  seller  only  agrees  to  sell  and 
deliver  the  article,  and  is  under  no  obligation  to  make  it  him- 
self, but  may  purchase  it  of  another. 

This  is  the  doctrine  laid  down  by  Shepley,  J.,  in  Hight  v, 
Ripley,  19  Me.  137,  where  the  distinction  between  the  cases  is 
well  explained;  and  the  doctrine  has  been  since  followed  by 
the  Maine  courts:  Abbott  v.  Gilchrist^  38  Id.  260;  Fickett  v. 
Swift,  41  Id.  68  [66  Am.  Dec.  214];  Edwards  v.  Grand  Trunk 
Ry,  48  Id.  379.  This  doctrine  of  Hight  v.  Ripley^  8upra^  is 
recognized  as  sound  by  Professor  Parsons  in  his  work  on  con- 
tracts, volume  2,  page  334,  where  in  a  note  the  authorities  are 
collected. 

This  distinction  is  also  recognized  in  Massachusetts.  In 
Gardner  v.  Joy,  9  Met.  179,  Shaw,  C.  J.,  lays  it  down  thus: 
'^  If  it  is  a  contract  to  sell  and  deliver  goods,  whether  they  are 
then  completed  or  not,  it  is  within  the  statute.  But  if  it  is  a 
contract  to  make  and  deliver  an  article  or  quantity  of  goods, 
it  is  not  within  the  statute.''  Here,  the  contract  was  for  one 
hundred  boxes  of  candles  by  a  manufacturer,  and  although 
the  candles  were  not  then  made,  it  was  held  that  the  contract 
was  within  the  statute,  there  being  no  stipulation  by  tha 
manufacturer  to  make  them. 
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In  Mixer  v.  HowaHh,  21  Pick.  205  [32  Am.  Dec.  256],  it  was 
held  that  an  agreement  by  defendant  to  build  a  carriage  for 
the  plaintiflf,  or  to  finish  one  for  him  from  materials  partly 
wrought,  was  not  within  the  statute;  it  being  held  by  Shaw, 
C  J.,  that  a  contract  to  sell  an  article  then  existing,  or  which 
the  vendor  usually  has  for  sale  in  the  course  of  his  business,  is 
within  the  statute;  but  it  is  otherwise  if  the  agreement  by  a 
workman  be  to  put  materials  together,  and  construct  an  article 
for  the  employer,  whether  at  an  agreed  price  or  not. 

The  same  general  doctrine  is  recognized  in  Spencer  v.  Conef 
1  Met.  283,  holding  that  an  agreement  to  make  certain  ma- 
chines for  another  at  a  specified  price  is  not  within  the  stat- 
ute, but  an  agreement  for  labor  and  materials.  The  distinction 
is  also  recognized  in  Waterman  v.  Meigs,  4  Gush.  499,  and  in 
Lamb  v.  Crafts,  12  Met.  356. 

In  New  York,  the  distinction  is  fully  recognized  between  an 
agreement  for  the  sale  and  delivery  at  a  future  day  of  articles 
then  existing,  and  an  agreement  to  sell  and  deliver  articles 
not  thus  manufactured,  but  to  be  made  afterwards,  holding 
that  the  latter  are  contracts  for  work  and  labor,  and  materials 
found,  and  not  within  the  statute;  but  the  New  York  cases  do 
not  appear  to  mark  the  difference  between  the  contract  of  a 
party  to  manufacture  and  deliver  an  article,  and  his  contract 
to  deliver  it  merely,  whether  made  by  himself  or  another. 
A  contract  of  sale,  though  executory,  is  held  to  be  within  the 
statute:  Bennett  v.  Hall,  10  Johns.  363;  Jackson  v.  Covert,  5 
Wend.  141. 

The  cases  that  hold  that  a  contract  to  make  an  article  is 
not  within  the  statute  are:  Crookshank  v.  Burrell,  18  Johns. 
57  [9  Am.  Dec.  187],  which  was  an  agreement  to  make  the 
wood-work  of  a  wagon;  Sewall  v.  Fitch,  8  Cow.  215,  which 
was  a  contract  for  nails  of  a  particular  manufacture,  but  not 
then  made;  Robertson  v.  Vaughn,  5  Sand.  1,  which  was  a  con- 
tract to  make  and  deliver  one  thousand  molasses-shooks  at  a 
fixed  price,  which  was  decided  not  to  be  within  the  statute, 
upon  the  authority  of  Sewall  v.  Fitch,  supra,  Duer,  J.,  who 
gave  the  opinion,  thought  the  case  to  be  within  the  mischiefs 
of  the  statute,  and  was  disposed  to  question  the  earlier  cases. 

So  is  Brown  v.  Winan,  10  Barb.  406,  where  it  was  held  that 
a  contract  for  flour  to  be  ground  from  wheat,  bargained  for 
but  not  then  received,  is  not  within  the  statute. 

So  in  Donovan  v.  TFtboti,  26  Barb.  138,  there  was  a  coDtraci 
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to  deliver  at  a  future  day  an  article  to  be  manufactured  by 
defendant,  and  it  was  held  not  to  be  within  the  statute. 

So  in  Parker  v.  Scherick,  28  Barb.  30,  and  Mead  v.  CasCj  33 
Id.  202,  where  the  agreement  was  to  finish  a  monument,  with 
the  inscription,  and  deliver  it  to  the  other  party. 

In  most  of  the  cases  the  party  himself  agreed  to  manufac- 
ture the  goods,  and- that  would  bring  them  within  the  doctrine 
of  Hight  V.  Ripley^  19  Mass.  137,  before  cited,  although  tbo 
distinction  does  not  seem  to  be  adverted  to. 

In  Downs  v.  Ross,  23  Wend.  270,  a  contract  for  the  sale  of 
seven  hundred  bushels  of  wheat,  part  of  which  was  yet  to  be 
thrashed  and  the  rest  to  be  cleaned  more  thoroughly,  and  all 
to  be  delivered  in  six  days  at  a  price  fixed,  was  held  to 
be  a  contract  for  the  sale  of  goods,  and  within  the  statute; 
Cowen,  J.,  dissenting  upon  the  ground  that  the  question  was 
settled  by  the  early  English  and  New  York  cases;  but  saying 
that  were  it  an  open  question,  he  would  not  deny  that  a  con- 
tract to  manufacture  and  sell  would  more  correctly  be  con- 
sidered a  sale  within  the  statute.  This  case  falls  within  the 
principle  of  Oarbut  v.  Watson,  5  Barn.  &  Aid.  613,  and  Smith 
V.  Sumam,  9  Barn.  &  C.  561,  before  cited,  where  something 
was  to  be  done  by  the  seller  to  perfect  the  goods  before  de- 
livery. 

In  Connecticut,  it  was  held  that  an  agreement  to  deliver  to 
a  party  one  hundred  sewing-machines  of  a  certain  description, 
at  a  time  and  place  designated,  on  condition  that  a  part  of 
them  not  then  completed  were  finished  in  season  by  a  third 
I)erson  who  worked  in  seller's  shop  and  with  his  materials, 
was  a  contract  of  sale,  and  not  for  the  manufacture  of  the 
machines;  but  even  if  it  were  otherwise  as  to  the  part  not  com- 
pleted, sixty-four  in  number,  still  as  the  contract  was  entire, 
and  as  it  was  clear  that  in  respect  to  the  thirty-six  it  was  a 
sale,  the  whole,  it  was  said,  must  be  regarded  as  within  the 
statute:  Atwater  v.  Hough,  29  Conn.  508  [79  Am.  Dec.  229]. 

In  Phipps  V.  McFarlane,  3  Minn.  109  [74  Am.  Dec.  743], 
there  was  an  agreement  to  furnish  materials,  and  fit  them  for 
a  steam  mill,  which  was  portable;  and  it  was  held  that  it  was 
not  a  contract  of  sale;  but  it  blends  together  the  price  of  the 
thing,  and  compensation  for  work  and  labor  and  materials, 
and  is  not  within  the  statute. 

In  our  own  courts,  in  Oilman  v.  Hill,  36  N.  H.  311,  where  there 
was  a  contract  made  in  August  to  sell  to  the  plaintiff  all  the 
gheep  pelts  taken  off  by  the  seller,  who  was  a  butcher,  be- 
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tween  the  Ist  of  July  and  the  let  of  October,  it  was  held  that 
in  respect  to  all,  as  well  those  nQt  then  taken  off  as  those  that 
were  ready  for  delivery,  it  was  a  contract  of  sale  of  goods,  and 
not  for  work  and  labor,  and  was  within  the  statute. 

In  2  Kent's  Commentaries,  504  and  511,  note  6,  the  earlier 
English  doctrine  is  recognized  that  if  the  article  sold  existed 
at  the  time  in  solido,  and  was  capable  of  delivery,  the  contract 
was  within  the  statute;  but  otherwise,  if  it  was  to  be  afterwards 
manufactured  or  prepared  for  delivery  by  work  and  labor. 

And  much  the  same  is  Story  on  Contracts,  section  787,  and 
note.  In  Browne  on  Frauds,  this  subject  is  well  considered, 
and  the  conclusion  reached  is  expressed  in  section  308,  that  if 
the  contract  be  essentially  a  contract  for  the  article  manufac- 
tured or  to  bo  manufactured,  the  statute  applies  to  it;  but  if 
it  is  for  the  manufacture,  for  the  work,  labor,  and  skill  to  be 
bestowed  in  producing  the  article,  the  statute  does  not  apply. 

Upon  the  whole  we  are  satisfied  that  if  the  contract  be  sub- 
stantially for  the  goods,  it  is  within  the  statute,  whether  they 
are  then  manufactured  or  not;  but  it  is  otherwise  if  the  con- 
tract be  to  manufacture  and  deliver  the  goods,  that  is  if  the 
labor  and  skill  of  the  seller  is  stipulated  for  and  makes  part 
of  the  contract. 

It  is  quite  obvious  that  the  labor  and  skill  of  a  workman 
may  be  bargained  for  in  this  way  as  well  as  in  any  other,  his 
compensation  being  in  the  price  of  the  article  he  makes;  and 
the  only  question  in  the  particular  case  is,  whether  the  skill 
and  labor  of  that  workman  was  especially  contracted  for,  so 
that  the  employer  was  entitled  to  that,  and  could  be  obliged 
to  take  no  other. 

In  many  cases,  then,  there  could  be  no  difficulty  in  deter* 
mining  whether  the  labor  and  skill  of  the  particular  person 
was  of  the  essence  of  the  contract,  or  whether  it  was,  in  the 
contemplation  of  the  parties,  substantially  a  sale. 

If  an  artist  contract  to  paint  the  portrait  of  another,  al- 
though he  is  to  find  the  canvas  and  paints,  it  would  readily 
be  conceded  that  the  substance  of  the  contract  was  for  the 
skill  and  labor  of  the  particular  artist;  so,  if  a  printer  con- 
tract to  print  a  book  for  an  author,  though  he  is  to  furnish 
the  paper  and  ink,  as  held  in  Clay  v.  Gates,  1  Hurl.  &  N.  73. 
So  if  a  carpenter  agree  to  erect  a  building  for  another  upon 
his  land,  and  find  all  the  materials,  it  is  a  contract  for  work 
and  labor  and  materials:  Courtwright  v.  Stewart,  19  Barb.  455. 
8o  it  would  be  if  a  person  carry  cloth  to  a  tailor  who  agrees  t« 
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make  a  coat  for  him,  even  if  the  tailor  is  to  find  the  trim- 
mings. 

The  contaact  may  he  for  work  and  lahor  simply,  for  work 
and  labor  and  materials,  or  for  the  sale  and  delivery  of  goods, 
wares,  and  merchandise.  In  respect  to  the  two  last,  the  line 
of  separation  must  often  be  indistinct  and  difficult  to  trace, 
and  we  are  not  able  to  discover  any  established  rule  or  criterion 
by  which  to  distinguish  them  readily. 

The  rule  established  in  New  York, — namely,  that  if  the 
goods  contracted  for  are  not  then  in  existence,  but  are  still  to 
be  manufactured,  it  is  to  be  considered  as  a  contract  for  work 
and  labor, — originated  at  an  early  period  in  a  disposition  of 
the  English  courts  to  limit  the  operation  of  the  statute  of  frauds, 
and  must  obviously  exclude  from  the  operation  of  that  statute 
a  large  class  of  cases  that  are  within  its  mischiefs,  and  at  the 
same  time  are,  in  substance,  contracts  of  sale. 

On  the  other  hand,  the  doctrine  of  Littledale,  J.,  in  Smith 
V.  Sumamy  9  Barn.  &  C.  561,  is,  that  if  the  parties  contemplate 
a  sale  of  goods,  although  the  subject-matter  at  the  time  of 
making  the  contract  does  not  exist  in  goods,  but  is  to  be  con- 
verted into  that  state  by  the  seller  bestowing  work  and  labor 
on  his  own  raw  materials,  it  is  a  case  within  the  statute;  hold- 
ing that  it  is  sufficient,  if,  at  the  time  of  the  completion  of  the 
contract,  the  subject-matter  be  goods,  wares,  and  merchandise; 
and  this  general  doctrine  seems  to  be  recognized  in  Watts  v. 
Friend^  10  Id.  446,  per  Lord  Tenterden.  So  in  Lee  v.  Oriffin^ 
1  Best  &  S.  272,  it  was  held  that  a  contract  to  make  a  set  of 
artificial  teeth,  and  fit  them  to  the  mouth  of  the  other  party, 
who  died  before  they  were  completed,  was  a  contract  for  the 
sale  of  goods,  and  within  the  statute. 

This  doctrine  of  Littledale,  J.,  brings  us  round  to  the  ques- 
tion whether  in  the  contemplation  of  the  parties  the  contract 
was  substantially  a  contract  for  the  sale  of  goods,  or  for  work 
and  labor. 

In  Massachusetts  a  distinction  is  made  between  a  contract 
for  the  sale  and  delivery  of  articles  which  the  seller  is  habit- 
ually making,  and  a  contract  to  make  an  article  pursuant  to 
the  agreement,  the  former  being  regarded  as  a  contract  of  sale, 
but  the  latter  not:  Lavib  v.  CraftSy  12  Met.  353.  This  must 
be  because  it  was  supposed  to  bear  on  the  question  whether 
the  stipulation  that  the  party  himself  should  make  the  goods 
was  of  the  essence  of  the  contract;  and  so  a  contract  for  work 
and  labor. 
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As  a  rule  of  law,  however,  it  does  not  strike  us  as  affording 
a  very  satisfactory  distinction  between  a  contract  of  sale,  and 
a  contract  for  work,  labor,  and  materials.  If  it  be  of  the  sub- 
stance of  the  contract  that  the  manufacturer  shall  himself 
apply  his  own  labor  and  skill  to  the  manufacture  of  the  goods 
for  the  buyer,  who  is  not  bound  to  receive  any  other,  it  cau 
make  no  difference  whether  the  goods  are  habitually  made  by 
such  manufacturer  or  not.  If  he  does  habitually  make  such 
goods  for  sale,  he  may  nevertheless  contract  to  bestow  his  own 
labor  and  skill  in  making  them  for  a  particular  person,  and 
the  real  inquiry  is,  whether  in  a  given  instance  he  has  done  sa 
or  not. 

In  the  absence  of  explicit  and  distinct  terms,  the  circum-^ 
stances  may  be  such  as  to  indicate  clearly  that  the  labor  and 
skill  of  the  particular  artist  was  especially  stipulated  for,  a» 
in  the  case  of  an  agreement  to  paint  a  portrait,  to  execute  a 
marble  statue-,  or  any  other  work  of  high  art.  In  such  cases, 
and  especially  where  the  materials  used  in  the  work  are  of 
slight  importance  compared  with  the  labor  and  skill  of  th& 
artist,  it  might  well  be  supposed  that  the  skill  and  labor  wa» 
of  the  essence  of  the  contract,  and  such  seems  to  have  been 
the  opinion  of  Pollock,  C.  B.,  in  Clay  v.  OateSj  1  Hurl.  &  N. 
73,  before  cited. 

On  the  other  hand  if  the  contract  be  for  goods  which  ar& 
usually  in  the  market,  and  there  is  nothing  in  the  terms  used 
or  in  the  nature  of  the  case  to  indicate  that  the  labor  and  skill 
of  the  contractor  was  stipulated  for  especially,  it  must  be- 
deemed  a  contract  of  sale  and  within  the  statute. 

If  the  article  to  be  manufactured,  or  the  crop  to  be  raised,  i& 
not  a  marketable  commodity,  but  of  value  chiefly  to  the  one 
who  contracts  for  it,  that  circumstance  has  been  supposed  to> 
indicate  that  the  labor  and  skill  of  the  other  was  bargained 
for:  Browne  on  Statute  of  Frauds,  sec.  308,  citing  Cason  v. 
Cheely,  6  Ga.  554,  which  is  based  upon  such  a  distinction. 
Whether  such  a  distinction  as  a  rule  of  law  is  well  founded  or 
not,  it  certainly  presents  a  strong  equity  in  favor  of  holding 
such  cases  as  not  to  be  within  the  statute. 

In  the  case  before  us  the  question  is,  whether  the  essence  of 
the  contract  was  a  sale  of  the  expected  crop  of  potatoes  at 
twenty  cents  a  bushel,  or  a  stipulation  for  defendant's  work 
and  labor  and  materials  in  producing  them.  The  proof  is  oi 
an  agreement  by  defendant  to  raise  three  acres  of  potatoes  in 
1864,  and  deliver  them  at  the  plaintiffs'  mill  at  twenty  cents 
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the  bushel;  was  it  then  an  essential  part  of  the  contract  that 
the  defendant  should  himself  raise  the  potatoes?  If  it  was,  it 
would  seem  from  the  principles  stated  that  the  contract  can- 
not be  regarded  as  a  sale. 

In  the  case  of  Oardner  v.  •/by,  9  Met.  177,  the  plaintifTs  in- 
quired of  the  defendant  what  he  would  take  for  sperm  caudles, 
xind  upon  being  told,  said  they  would  take  one  hundred  boxes, 
which  was  assented  to.  Defendant,  who  was  a  manufacturer, 
then  said  they  were  not  then  manufactured,  but  he  should  or 
would  manufacture  and  deliver  them  in  the  course  of  the 
summer.  The  court  held  this  to  be  a  contract  for  the  sale  of 
goods  within  the  statute;  and  that  what  was  said  as  to  the 
subsequent  manufacture  had  reference  only  to  the  time  of  de- 
livery, and  that  the  delivery  of  good  merchantable  candles  of 
another  person's  manufacture  would  have  been  a  compliance 
with  the  contract. 

In  the  case  before  us,  was  the  defendant  bound  himself  to 
raise  three  acres  of  potatoes,  or  only  to  deliver  good  merchant- 
able potatoes  in  quantity  equal  to  the  ordinary  product  of 
three  acres?  Or  in  other  words  was  the  stipulation  in  respect 
to  the  three  acres  introduced  only  to  determine  the  quantity 
to  be  delivered,  and  not  to  oblige  the  defendant  to  raise  them? 

It  is  obvious  that  the  plaintiffs  might  have  an  interest  in 
stipulating  that  defendant  should  himself  raise  the  potatoes, 
and  as  the  terms  of  the  contract  are  explicit  that  he  should 
do  so,  we  cannot  be  justified,  as  the  evidence  now  stands,  in 
holding  that  this  is  not  an  essential  part  of  the  agreement. 

We  are  aware  of  the  case  of  Waits  v.  Friend^  10  Bam.  &  C.  446, 
before  cited.  There  A  agreed  to  supply  B  with  a  quantity  of 
turnip-seed,  and  B  agreed  to  sow  it  upon  his  own  land  and  seU 
the  crop  to  A  at  £1  la.  per  bushel,  and  it  was  held  that  in  good 
•common  sense  this  must  be  considered  as  substantially  a  con- 
tract for  goods  and  chattels,  for  the  thing  agreed  to  be  delivered 
would  at  the  time  of  delivery  be  a  personal  chattel. 

The  reason  assigned  here  for  this  decision  would  apply  to  all 
cases  where  the  labor  and  materials  employed  were  to  result  in 
goods  and  chattels,  the  price  of  which  was,  to  be  the  measure 
of  compensation,  and  without  regard  to  the  question  whether, 
in  the  contemplation  of  the  parties,  labor  and  skill  were  espe- 
cially contracted  for  or  not;  and  for  the  reasons  already  sug- 
gested, we  are  not  prepared  to  assent  to  that  view. 

Upon  the  whole  our  conclusion  on  this  point  is,  that  as  the 
question  is  a  mixed  one  of  law  and  fact,  it  will  be  proper  to 
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leave  it  to  the  jury,  in  view  of  all  the  circumBtances  of  the 
case,  to  find  whether  the  contract  was  essentially  for  the  work 
and  labor  and  materials  of  the  defendant  in  raising  the  pota- 
toes, so  that  he  was  bound  himself  to  raise  them;  or  whether 
it  was  substantially  a  sale  of  potatoes,  which  he  might  raise 
himself,  or  procure  by  purchase  or  otherwise.  If  it  was  the 
former,  it  would  not  be  within  the  statute  of  frauds;  but  if  the 
latter,  it  would  be. 

Another  question  raised  is  in  regard  to  the  consideration  for 
defendant's  agreement.  If  the  plaintiffs  agreed  to  take  and  pay 
for  the  crop  of  potatoes  at  the  price  fixed,  that  of  course  would 
be  a  sufficient  consideration.  We  are  of  the  opinion  also  that 
the  compromise  of  doubtful  and  conflicting  claims  is  a  good 
and  sufficient  consideration  to  uphold  an  agreement:  1  Par- 
eons  on  Contracts,  864;  Chitty  on  Contracts,  sec.  42,  and  note 
1,  and  cases;  Longridge  v.  DorvilU^  5  Barn.  &  Aid.  117;  Ctwd- 
ther  V.  FarreVy  15  Q.  B.  677;  Barlow  y.  Ocean  Ins,  Co.y  4  Met. 
270;  Tuttle  v.  Tuttley  12  Id.  551  [46  Am.  Dec.  701;]  Crans 
V.  Hunter y  28  N.  Y.  389;  Gates  v.  ShutUy  7  Mich.  127;  Union 
Bank  of  Georgetown  v.  Geary y  5  Pet.  99;  Fleming  v.  Ramsay ^ 
46  Pa.  St.  252;  Parker  v.  Way,  15  N.  H.  45;  Bumham  v. 
Dunny  35  Id.  660. 

The  law,  indeed,  highly  favors  the  compromise  of  doubtful 
claims;  but  the  surrender  or  discharge  of  a  claim  which  is  ut- 
terly without  foundation,  and  known  to  be  so,  is  not  a  good  con- 
sideration for  a  promise:  Kidder  v.  Blakey  45  N.  H.  330,  and 
cases  cited;  but  it  is  otherwise  if  the  claims  are  doubtful  and  so 
understood  by  the  parties,  and  in  such  a  case  the  consideration 
will  not  be  defeated  by  showing  that  in  fact  no  valid  claim 
really  existed.  • 

In  the  case  before  us  it  does  not  appear  that  there  was  any 
doubt  about  the  contract  for  the  first  year,  and  if  not,  an  agree- 
ment to  perform  it  would  be  no  valid  consideration  for  a  new 
promise.  What  the  evidence  on  that  point  was,  however,  we 
do  not  know,  and  the  only  question  here  is  as  to  the  law  in 
such  cases. 

Case  discharged. 
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note  in  which  the  snbjeot  ib  dieoneeed. 

KzaooTOBT  GoNTBAOTs  TO  SxLL  ASM  wnmx  SiAnm  ov  Fe^uss:  Ids  ▼» 

JStanUm,  40  Am.  Dec  698;  Atwaier  v.  Bfmgh^  79  Id.  229,  281;  oompve  Oad^ 

d€n  T.  Lanee^  37  Id.  648. 
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Ck>2fTBACT8  OF  SaLB  OF  QOODS  ABE  WITUIir  SXATOTB  OV  FRAUDS;  but  OOtft- 

tracts  to  mannfaotnre are  without:  Crookahanky,  BurreUf  9  Am.  I>ec.  187,  and 
note;  EOchdberger  v.  McCauLey,  9  Id.  514;  Miaser  ▼.  Hcwarth,  32  Id.  256;  Ide 
▼.  Stanton,  40  Id.  698;  Bird  v.  MuhUnbnnk,  44  Id.  247;  FicieU  t.  Swi/^  66 
Id.  214;  PliJppa  v.  McFarlane,  74  Id.  743;  Atwater  t.  Ho^h^  79  Id.  229. 

Ck>MPBOMiss  OF  Doubtful  Claim  is  Sufiioibnt  Gohsidxbation  to  Up- 
hold CoBTBAOT:  Adoms  t.  WUscm,  45  Am.  Dee.  240,  and  note;  Weed  ▼. 
Terry,  45  Id.  257,  and  note;  and  aa  to  forbearance  to  aao  being  a  aofficient 
oonaideratjan,  aee  Prater  t.  MiUar^  60  Id.  621,  and  note. 


In  the  Matter  of  STUBoa 

148  NBW  HAMP8HIBB,  4a&J 

It  d  Contbmpt  of  Ck)URT  to  Writs  and  Publish  Artiolb  nc  News- 
paper, printed  and  circnlated  in  the  place  where  the  court  is  aitthig, 
*  denouncing  the  prosecution  of  a  criminal  case  then  pending  and  stand- 
ing for  trial,  in  opprobrious  and  abusive  terms,  the  natural  tendency  of 
which  is  to  obstruct  and  corrupt  the  administration  of  the  law,  by  ren- 
dering persons  who  might  read  the  article  unfit  to  act  as  jurors  in  the 
case;  although  the  writer  did  not  intend  to  interfere  improperly  with 
the  administration  of  justice. 

Rule  to  show  cause  why  process  should  not  issue  for  con- 
tempt of  court.  On  July  20,  1867,  certain  persons  of  Newport 
made  complaint  before  a  justice  of  the  peace  against  one  Angell, 
of  Sunapee,  for  keeping  intoxicating  liquors  for  sale  contrary 
to  law.  The  justice  issued  a  search  warrant,  under  which  a 
quantity  of  spirituous  liquors  were  found  on  Angell's  premises. 
The  justice  adjudged  that  the  value  of  the  liquors  exceeded 
his  jurisdiction,  and  transferred  the  case  to  the  trial  term  of 
the  supreme  court,  to  be  held  at  Newport,  September  3,  1867. 
The  justice  ordered  personal  notice  to  Angell,  and  a  publica- 
tion of  the  notice  in  the  New  Hampshire  Argus  and  Spectator, 
»aper  published  at  Newport.  The  personal  notice  was 
accordingly  given,  and  publication  was  made  on  August  2, 
and  9,  1867.  The  cause  was  entered  at  the  September  term 
of  the  supreme  court,  and  was  pending  there  September  6th, 
when  the  respondent,  in  a  communication  addressed  to  the 
editors  of  the  Argus  and  Spectator,  published  an  article  on 
"Prosecutions  under  the  present  liquor  law,"  in  which  he 
asked  ''the  'smelling  committees'  of  some  towns  in  Sullivan 
County  where  they  found  their  authority  for  going  beyond  the 
limits  of  their  own  towns";  and  in  which,  after  stating  that 
"litigious  and  meddlesome  persons  in  any  town  might  involve 
their  respective  towns  in  immense  bills  of  costs  and  expenses, 
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out  of  the  limits  of  their  own  towns,  and  even  of  their  own 
counties,"  unless  the  law  should  be  so  construed  as  not  to 
allow  a  person  to  make  complaint  out  of  his  own  town,  in- 
quired: "  How  does  it  look  to  you,  tax-payers  of  New  Hamp- 
shire, that  your  hard-won  earnings  should  be  squandered  by 
bigots  or  demagogues  in  this  way?  Yet  such  must  inevitably 
be  the  effect,  if  certain  outrageous  proceedings  lately  instituted 
in  the  town  of  Sunapee  are  to  be  tolerated  and  sustained." 
After  the  publication  of  this  article,  the  court  made  a  rule 
that  the  respondent  should  show  cause  why  process  of  con- 
tempt should  not  issue  against  him.  The  respondent,  by  his 
aflBdavit,  admitted  that  he  knew  of  the  seizure  and  the  pro- 
ceedings before  the  magistrate;  that  he  had  read  the  notices 
published,  and  that  the  legal  proceedings  mentioned  in  the 
article  were  the  same  as  those  pending  in  the  court;  but 
denied  that  he  knew,  when  he  wrote  the  article,  that  the  pro- 
ceedings were  pending,  and  that  he  intended  to  obstruct  the 
administration  of  justice.  The  publisher  of  the  paper  testified 
that  when  the  respondent  left  the  article  for  publication,  he 
said  he  was  not  particular  that  the  article  should  be  pub- 
lished that  week,  and  did  not  care  if  it  were  not  published 
at  all. 

By  Court,  Pebley,  C.  J.  There  can  be  no  doubt,  and  it  is 
indeed  admitted,  that  the  publication  complained  of  related 
to  the  prosecution  then  pending  against  Angell.  The  re- 
spondent says  he  did  not  know,  when  he  wrote  the  article, 
that  this  prosecution  was  pending  in  court.  It  may  have 
been  his  idea  that  no  proceedings  were  then  pending  in  a 
technical,  legal  sense;  but  he  must  have  understood  by  the 
notice  which  he  read,  if  not  otherwise,  that  the  cause  was  to 
proceed  in  this  court,  and  be  entered  at  that  term,  unless  in 
so:^e  way  adjusted  or  abandoned.  He  knew  that  whether  the 
proceedings  instituted  at  Sunapee  were  to  be  sustained  would 
be  determined  in  the  court  to  which  they  had  been  transferred 
on  the  adjudication  of  the  justice  that  he  had  no  jurisdiction, 
and  that  the  cause  would  be  in  order  to  be  heard  and  decided 
at  that  term.  The  article  itself  plainly  implies  that  the  ques- 
tion was  pending,  and  was  to  be  determined,  whether  "  cer- 
tain outrageous  proceedings  lately  instituted  at  Sunapee  were 
to  be  tolerated  and  sustained."  And  there  can  be  no  doubt 
that  the  article  was  written  and  published  in  reference  to  that 
individual  case. 
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The  evideDce  shows  that  the  respondent  did  not  insist  on 
the  article's  being  published  that  week,  and  was  indifferent 
whether  it  was  published  then  or  later,  or  not  at  all;  he,  how- 
ever, wrote  the  article,  and  authorized  the  publication,  and 
must  be  held  responsible  for  it. 

The  article  was  published  in  a  newspaper  of  the  village 
where  the  court  was  held,  while  the  court  was  in  session,  and 
during  the  term  at  which  it  was  likely  to  be  tried  by  the 
jurors  then  in  attendance.  All  persons  attending  the  court, 
and  interested  in  the  business,  would  be  in  the  way  of 
reading  the  article,  and  could  hardly  fail  to  know  that  it 
referred  to  that  pending  prosecution.  This  no  one  would 
understand  better  than  an  intelligent  member  of  the  legal  pro- 
fession, like  the  respondent,  resident  in  the  county,  and  per- 
fectly well  acquainted  with  all  the  local  circumstances.  He 
must  have  been  aware  that  the  article  would  be  read  by  jurors 
and  others  attending  on  the  court,  and  must  stand  charged 
with  the  natural  and  necessary  consequences  of  the  publication. 
He  denies  indeed  all  intention  to  interfere  improperly  with  the 
administration  of  the  law,  and  all  that  we  know  or  have  heard 
of  him  justifies  us  in  giving  full  credit  to  his  assurance  that  he 
did  not  suppose  he  was  doing  anything  more  than  he  had  a 
right  to  do. 

It  is  not,  however,  open  to  doubt  that  the  article  has  an 
obvious  tendency  to  bring  the  prosecution,  and  the  promoters 
of  it,  into  odium  and  contempt.  The  whole  tone  of  the  article 
assumes  that  the  prosecution  was  illegal,  oppressive,  and  un- 
just; and  in  particular  passages,  it  denounces  the  prosecution 
in  opprobrious  and  abusive  terms.  It  must  have  been  in- 
tended to  persuade  those  who  read  it  that  the  prosecution 
ought  not  to  be  maintained.  If  jurors,  who  might  read  the 
article,  should  adopt  such  views  of  the  cause,  they  would  be 
improper  persons  to  try  it,  and  the  direct  effect  would  be  to 
obstruct  and  corrupt  the  administration  of  the  law.  The  re- 
spondent may  have  had  so  strong  an  opinion  against  the  pol- 
icy of  the  law  on  which  the  prosecution  was  founded,  and  so 
lively  a  sympathy  with  a  townsman  whom  he  believed  to  be 
unjustly  prosecuted,  that  he  would  think  it  right  and  legal  to 
take  this  course  to  accomplish  his  deliverance.  The  char- 
acter of  the  article,  and  the  time  and  circumstances  of  the 
publication,  oblige  us  to  find  that  as  this  was  the  natural,  so  it 
must  have  been  the  intended,  effect  of  the  publication.  The 
natural  consequences  of  his  act  being  to  corrupt  the  adminia* 
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tration  of  th6  law,  the  defendant  cannot  discharge  himself  by 
alleging  that  he  meant  no  harm,  and  did  not  suppose  that  he 
was  doing  anything  illegal. 

Since  this  matter  has  been  brought  to  the  notice  of  the 
court,  we  should  be  wanting  in  one  of  our  plainest  duties  if 
we  failed  to  take  such  order  in  the  case  as  will  be  likely  to 
discourage  a  repetition  of  conduct  which,  if  it  should  become 
habitual,  would  make  all  the  rules  which  have  been  so  care- 
fully devised  to  insure  fair  and  impartial  trials  on  the  law  and 
evidence  wholly  unavailing.  We  are  happy,  however,  in  being 
able  to  give  the  respondent  full  credit  for  his  assurance  that 
he  had  no  ill  intention;  and  we  hope  that  the  ends  of  justice 
will  be  answered  by  a  mild  judgment,  since  enough  will  be 
done  to  show  that  such  publications  in  such  circumstances  are 
illegal,  and  cannot  be  tolerated. 

It  must  not  be  inferred  that  we  question  the  right  to  criti- 
cise and  censure  the  conduct  of  courts  and  parties  when 
causes  have  been  finally  decided.  The  question  in  this  case 
is,  whether  publications  can  be  permitted  which  have  a  ten- 
dency to  prejudice  the  decision  of  pending  causes.  The  pub- 
lishers of  newspapers  have  the  right,  but  no  higher  right  than 
others,  to  bring  to  public  notice  the  conduct  of  courts  and 
parties  after  the  decision  has  been  made;  and  provided  the 
publications  are  true,  and  fair  in  spirit,  there  is  no  law,  and 
I  am  sure  there  is  no  disposition,  to  restrain  or  punish  the 
freest  expression  of  the  disapprobation  that  any  person  may 
entertain  of  what  is  done  in  or  by  the  courts. 

The  law  on  this  subject  is  extremely  well  settled  in  this 
state  and  elsewhere:  Pool  v.  Sacheverel^  1  P.  Wms.  675;  Far- 
ley's  CaBe^  2  Ves.  Sr.  520;  AnonymouB^  2  Atk.  469;  Parry^s 
Case,  2  Id.  469;  Roach  v.  HaU,  2  Id.  469;  Rex  v.  Clement,  4 
Barn.  A  Aid.  218;  Respublka  v.  Oswaldy  1  Dall.  319  [1  Am. 
Dec.  246];  People  y.  Freer,  1  Caines,  518,  484;  Bronson^s  Case, 
12  Johns.  460;  Yates  v.  Lansing,  9  Id.  417  [6  Am.  Dec.  290]; 
Respublica  v.  Passmore,  3  Yeates,  438  [2  Am.  Dec.  388] ;  Ten^ 
ney's  Case^  23  N.  H.  165;  State  v.  Matthews,  37  Id.  450. 

The  respondent  was  adjudged  to  pay  a  fine  of  thirty  dollars. 


It  n  Ck>MTEiiFT  to  Pubush  Articlx  nr  Nxwspafkb  Commbntino  upon 
CAims  PXNDmo  nr  Court,  and  having  a  tendency  to  prejudioe  the  public, 
and  affect  the  coane  of  justice:  BeBpubika  ▼.  Oswald,  1  Am.  Dec.  246;  Be»- 
jpubUea  ▼.  Pa89moi%  2  Id.  388,  and  note;  State  ex  reL  De  Buys  ▼.  Judges  c/ 
Civil  District  Court,  32  La.  Ann.  1261,  quoting  Cooley  on  Torts,  424,  v4iich 
cites  the  principal  case  and  the  foregoing  authorities. 
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Pdblicatioks  in  Newspapers  as  Gontekfts.  — It  has  long  been  settied, 
and  is  now  generally  acknowledged,  that  certain  publications  in  newspapers 
may  amount  to  contempts  of  court,  and  may  be  summarily  punished  as  such. 
Publications  pending  a  suit,  reflecting  upon  the  court,  the  jury,  the  partiaa, 
the  officers  of  the  court,  or  the  attorneys,  with  reference  to  the  suit,  and 
having  a  tendency  to  influence  the  action  of  the  tribunal  before  which  the 
case  is  pending,  is  a  contempt  of  that  court,  which  may  be  summarily  pun- 
ished  by  attachment,  if  the  publication  has  a  tendency  to  prejudice  tha 
public,  a  part  of  whom  may  thereafter  be  summoned  as  jurors,  with  respect 
to  the  merits  of  a  cause  pending  in  the  courts,  and  to  corrupt  the  administra- 
tion of  justice.     "Publications  scandalizing  the  courts  and  intended  toon* 
duly  influence  and  overawe  its  deliberations  in  causes  pending,  are  contempts 
which  this  court  is  authorized  to  punish  by  attachment;  and  it  is  essential 
to  the  dignity  of  character,  the  utility  and  independence  of  the  court,  that  it 
should  possess  and  exercise  such  authority  ":  People  ▼.  Wilson^  64  HI.  221.   To 
the  same  effect:  HoUmgsworth  ▼.  Dftane,  Wall.  C.  0.  77;  Bronton'a  Caae^  12 
Johns.  460;  State  v.  Morrill,  16  Ark.  384;  SespubUca  ▼.  Pasginort,  3  Yeo^ 
438;  S.  C,  2  Am.  Dec.  388,  and  note;  BeapubUca  ▼.  Oswald,  1  DalL  319;  S.  a, 
1  Am.  Dec.  246;  Stuart  v.  Peopky  3  Scam.  405.    Upon  this  question,  Mr. 
Cooley  says:  "  It  has  also  been  held  in  many  cases  that  the  publication  of  aa 
article  in  a  newspaper,  commenting  on  proceedings  in  court  then  pending  and 
undetermined,  or  upon  the  court  in  its  relation  thereto,  made  at  a  time  and 
under  circumstances  calculated  to  affect  the  course  of  justice  in  such  proceed- 
ings, and  obviously  intended  for  that  purpose,  may  be  punished  as  a  con- 
tempt, even  though  the  court  was  not  in  session  when  the  publication  was 
made  **\  Cooley  on  Torts,  424.    In  treating  of  this  subject,  Mr.  Bishop  says: 
"Again,  according  to  the  general  doctrine,  any  publication,  whether  by  par- 
ties or  strangers,  relating  to  a  cause  in  court,  tending  to  prejudice  the  pnbliA 
as  to  its  merits,  and  to  corrupt  or  embarrass  the  administration  of  jostioe,  or 
reflecting  on  the  tribunal  or  its  proceedings,  or  on  the  parties,  the  jurors,  tJM 
witnesses,  or  the  counsel,  may  be  visited  as  a  contempt ":  2  Bishop's  Grim. 
Law,  sec.  269;  In  re  Cheltenham  etc,  R%  L.  R.  8  Eq.  580;  Daw  ▼.  ^&y,  L.  R. 
7  Eq.  49;  UtOer  ▼.  Hmnwn,  2  Beav.  129;  In  re  Crauffwd,  13  Am.  Jor.  966; 
Btgina  v.  OneUno,  L.  R.  9  Q.  B.  219;  S.  C,  12  Cox  C.  C.  358;  5  Eng.  Bep. 
443;  Begina  ▼.  ShpwUh,  L.  R.  9  Q.  B.  219;  S.  C,  5  Eng.  Rep.  456;  Regma  ▼. 
0*DougJierty,  5  Coz  C  C.  348;  Anonynunu,  2  Atk.  469.    In  StaU  ▼.  MorHO, 
16  Ark.  399,  the  coort  go  further,  and  say:  "The  oases  above  cited  (and 
many  more  might  be  cited  if  deemed  at  all  necessary)  sbnndantly  shofw  that, 
by  the  common  law,  courts  possessed  the  power  to  punish,  as  for  contempt, 
libelous  publications  of  the  character  of  the  one  under  consideration,  npoo 
their  proceedings,  pending  or  past,  upon  the  ground  that  they  tended  to  da- 
grade  the  tribunals,  destroy  the  public  confidence  and  respect  for  their  judg- 
ments and  decrees,  so  essentially  necessary  to  the  good  order  and  well-being 
of  society,  and  most  effectually  obstructed  the  free  course  of  justice."    Ap- 
plying these  principles,  the  supreme  court  of  appeals  of  West  Virginia,  in  a 
late  case,  held  that  a  publication  in  a  newspaper  where  the  court  was  sitting, 
with  reference  to  a  case  then  pending  and  undetermined,  charging  three  of 
the  four  judges  of  the  court  with  having  attended  a  political  cancoa  mora 
than  a  year  before,  and  in  the  caucas  advising  the  action  out  of  which  tba 
case  arose,  and  promising  the  caucas  to  hold  its  action  legal  and  proper,  and 
charging  the  court  with  having  agreed  to  decide  the  case  before  an  approthch- 
tug  political  convention  for  political  purposes,  was  a  contempt  of  that  ooui 
winch  they  should  summarily  punish:  State  v.  Frew,  24  W.  Vik  416.     8# 


•^  r: 
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.  ^  where  a  niimber  of  the  members  of  the  bar  unite  in  a  publication  f alaely 

.  ^^ ..  charging  the  judges  of  the  supremo  court  with  having  improperly  participated 

in  politics,  and  insinuating  that  they  would  favor  their  fellow-partisans  ia 
f  their  judidal  deliberations,  they  are  guilty  of  such  contempt  as  justifies  their 

suspension  from  practice  until  they  purge  themselves  of  it:  MaUcr  qf  JI£oor% 
'"'  ;.  63  N.  C.  397.     Tmney's  Ccue,  23  N.  H.  162,  aflfords  another  illustration  of  this 

rule. 
7^  In  Stuart  v.  PtopU^  3  Scam.  405,  the  act  charged  as  contempt  consisted  in 

the  publication  that  a  certain  juror,  whilst  he  was  engaged  in  the  trial  of  a 
capital  case,  and  whilst  separated  from  the  pubUc,  and  in  charge  of  an  officer 
' " "  of  the  court,  was  furnishing  articles  for  daily  publication  in  a  rival  news* 

"^  paper.     The  defendant  was  also  charged  with  printing  communications  oal- 

t^'  culated  to  irritate  the  presiding  judge,   though  not  reflecting  upon  his 

integrity.    The  court  held  these  publications  not  to  constitute  a  contempt^  aa 
;  they  bad  no  tendency  to  obstruct  the  administration  of  justice. 

'"  In  order  that  a  publication  should  amount  to  a  contempt,  it  b  not  neces* 

sary  that  the  court  should  have  actually  been  impeded,  embarrassed,  or  ob- 
structed in  the  administration  of  justice  in  the  particular  case;  it  is  enough 
that  it  was  the  object  and  tendency  of  the  publication  to  produce  such  an 
effect:  People  ▼.  WUwn,  64  111.  195.  But  no  matter  how  libelous  the  article 
may  be,  unless  it  is  directly  calculated  to  obstruct  or  delay  courts  in  the  ex- 
'^  ercise  of  their  proper  functions,  it  is  not  a  punishable  contempt:  Storey  ▼. 

People^  79  Id.  45.    Consequently  a  libel  on  a  grand  jury,  or  a  member  of  it^ 
published  in  relation  to  an  act  already  done  by  them  in  their  official  capacity, 
but  which  has  no  tendency  directly  to  impede,  embarrass,  or  obstruct  them 
.1  with  regard  to  any  of  their  remaining  duties,  is  not  a  contempt:  Id.    The 

U  grand  jury  is  a  part  of  the  judicial  machinery,  is  an  appendage  of  the  courts 

f  and  under  its  protection,  and  a  publication  reflecting  upon  them  and  their 

::  conduct  has  been  held  to  be  a  contempt  of  court:  Ex  parte  Van  Hook,  3  City 

s  Hall  Rec  64;  Ex  parte  Spooner,  6  Id.  109.    In  Storey  v.  Pec^  79  HL  46^ 

rf  publications  regarding  a  grand  jury,  under  the  peculiar  drcumstanoes  of  that 

case,  were  held  not  to  be  a  contempt. 

It  is  well  settled  that  the  publication  mnst  be  directed  against  the  coark 
itself,  or  against  the  judge,  jurors,  etc.,  as  such,  as  a  mere  personal  libel,  no 
^,  matter  how  gross,  directed  against  any  of  these  functionaries,  will  never  ba 

^  punished  as  a  contempt:  Dunham  v.  State,  6  Iowa,  245;  Stuart  v.  PeopU,  3 

^  Scam.  395;  State  v.  Morrill,  16  Ark.  387;  RetpubUea  v.  OsunUd,  1  DalL  343- 

^.  849;  S.  C,  1  Am.  Dec  246;  Storey  v.  People,  79  HL  45.    Under  this  rule  a 

f,  publication  charging  a  Mississippi  judge  with  disregarding  his  official  oath,  of 

^  officially  favoring  the  escape  of  a  criminal  charged  with  murder  in  the  court 

(;  in  whidi  he  was  then  presiding,  and  of  being  an  abettor  of  the  accused,  waa 

j)  held  not  to  be  a  contempt,  but  a  personal  Hbel:  ^  parte  Bkkey,  4  Smedes  & 

M.  751-    But  this  ruling  waa  made  under  the  assumption  that  the  power  of 
^  the  court  to  punish  contempts  was  purely  statutory.    In  State  v.  AforriU,  16 

Ark.  407,  the  court  deny  the  soundness  of  this  decision,  and  say  that  the 
publication  amounted  to  a  flagrant  contempt. 
;  In  the  exercise  of  the  power  to  punish  publications  as  contempts,  care 

(  should  be  taken  by  the  courts  not  to  infringe  upon  the  liberties  of  the  free 

f  press  which  flourishes  in  this  country  under  the  fostering  protection  of  the 

;  federal  constitution.    The  limitation  of  the  power  to  such  cases  as  directly 

I  tend  to  impede,  embarrass,  or  obstruct  the  court  in  the  administration  of 

I  justice,  is  better  calculated  to  strengthen  the  judiciary,  and  fasten  it  in  the 

[  aflections  -and  esteem  of  the  people,  than  would  its  more  liberal  ezerciaa. 
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The  decimoDB  of  courts  are  public  property;  it  is  the  privily  of  every  diXBea  > 

to  scmtinize  and  investigate  thorn,  to  criticise  and  cr^^o^  their  errorB  and  I 

inoonsistencies:  DufUtam  v.  StaU,  6  Iowa,  256.     Any  perMixi  may  undertake  ' 

to  examine  the  proceedings  of  any  and  every  department  of  the  gorcmmcTit; 
and  he  may  publish  the  truth,  if  the  matter  published  is  proper  for  public 
information,  and  the  free  communion  of  thoughts  and  opinions  is  encouraged: 
8imaH  ▼.  PeopU,  3  Scam.  404.  But  "  the  true  liberty  of  the  press  is  amply 
secured  by  permitting  every  man  to  publish  his  opinion;  but  it  is  due  to  the 
peace  and  dignity  of  society  to  inquire  into  the  motiTes  of  such  publications, 
and  to  distinguish  between  those  that  are  meant  for  use  and  reformation,  and 
with  an  eye  solely  to  the  public  good,  and  those  which  are  intended  merely 
to  delude  and  defame.  To  the  latter  description  it  is  impossible  that  any 
good  government  should  afford  protection  and  inmiunity":  Heapubliea  ▼. 
Ogwald,  1  DbU.  349;  S.  C,  1  Am.  Dea  246;  Siate  v.  MorrHi,  16  Ark.  403. 

Denying  any  disrespectful  intent  is  only  an  excuse,  but  no  justification,  if 
the  words  be,  in  the  opinion  of  the  court,  contemptuous:  People  v.  Freer,  1 
Gaines,  484.  The  rule  will  not  be  discharged  where  the  defendant,  in  hia 
answer,  disclaimed  any  intentional  disrespect  to  the  court,  or  any  design  to 
embarrass  the  administration  of  justice.  His  meaning  and  intent  must  be 
determined  by  a  fair  interpretation  of  the  language  used  by  him  in  the  pub- 
lication: Peopley.  WiUon,  64  BL  195.  But  evidence  of  the  meaning  and  in- 
tent of  the  article  was  admitted  in  Henry  v.  Ettis,  49  Iowa,  205.  And  in  77ie 
Matter  qf  Moore,  63  N.  C.  397,  the  court  held  that  in  a  rule  to  show  cause 
why  a  person  should  not  be  pi^iished  for  contempt,  the  respondent's  actual 
intention  was  material,  and  that  consequently  where  he  disclaimed,  under 
oath,  any  disrespect  to  the  court,  the  rule  should  be  discharged.  A  dis- 
claimer and  explanation  were  likewise  received  in  P«op/e  v.  Few,  2  Johns.  290; 
and  Morrison  v.  Moat,  4  Edw.  Ch.  25. 

In  People  v.  Wilson,  64  HI.  219,  the  court  say  that  the  question  whether  or 
not  the  publication  had  a  tendency,  or  was  calculated,  to  impede,  embarrass, 
or  obstruct  justice,  is  clearly  one  of  law  for  the  court,  to  be  determined  upon 
inspection  of  the  article,  and  a  consideration  of  the  circumstances  under 
which  it  was  published.  In  Henry  v.  EUis,  49  Iowa,  205,  however,  it  waa 
decided  that  evidence  is  admissible  to  show  the  meaning  and  intent  of  the 
publication. 

The  violation  of  rules  entered  by  the  court,  prohibiting  the  publication  of 
the  evidence  or  other  matters  while  the  case  is  pending,  is  a  contempt:  Stmait 
V.  People,  3  Scam.  405;  or  the  improper  publication  of  a  bill  in  equity  by  a 
stranger  to  the  record,  for  improper  purposes,  will  be  punished:  Tenme^m 
Case,  23  N.  H.  102.  So,  the  publication  of  evidence  pending  an  investigation^ 
where  the  same  has  been  forbidden:  Dunltam  v.  State,  6  Iowa,  2i5;  and  see 
UnileH  States  v.  Holmes,  1  WalL  Jr.  1;  Bex  v.  Clement,  4  Bam.  &  Aid.  218; 
Morrison  v.  Moat,  4  Edw.  Ch.  25;  State  v.  Galloway,  5  Cold.  326. 

The  act  of  Congress  of  March  2,  1831,  chapter  99,  R.  S.  sec.  725,  prohibits 
the  federal  courts  from  punishing  as  contempts  any  publications  reflecting 
upon  the  courts  or  their  proceedings,  and  probably  some  of  the  states  have  so 
provided.  In  Tennessee,  section  4106  of  the  code  provides  what  shall  consti- 
tute contempts,  and  inferior  courts  can  punish  as  such  nothing  which  does 
not  come  within  its  terms:  State  v.  Cktlloway,  5  Cold.  326. 
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BUEBANK   V.    PiLLSBURY. 

[48  NBW  HAXP8HIBB,  47S.J 

AocxFTANcn  BT  Gbamtdb  ot  Dbbd  Poll  Makes  Sxipulation  thsbein  o!f 
HIS  Pabt  Bindino  upon  Hdc,  if  he  has  legal  capacity  to  contract*  m> 
that  asaumpBii  can  he  maintained  against  him  for  non-performance  thereof. 

Stipulation  bt  Grantbb  in  Deed  Poll  to  Maintain  Fence  arouni> 
Granted  Premises  Runs  with  Land,  and  is  enforceahle  at  law  in  as- 
sumpni  against  suheequent  grantees,  who  take  with  notice  thereof,  ac- 
toal  or  constmctiTe,  or  at  all  events,  is  enfOTceable  in  equity,  although 
it  does  not  run  with  the  land;  notwithstanding  the  coverture  of  tho 
original  grantee  might  prevent  any  recovery  against  her. 

SnFULATioN  BT  Grantee  IN  Debd  Poll,  Which  IS  Rboorded^  to  Main- 
tain Fence  around  Granted  Premises,  is  Enoumbbance,  within  tb» 
meaning  of  a  covenant  against  encnmhrances  in  a  deed  snbeeqaently 
made  by  one  who  claims  under  the  first  grantee;  and  the  right  to  recover 
upon  snch  covenant  is  not  affected  by  the  fact  that  the  plaintiff  had 
notice,  by  the  record,  of  the  encumbrance. 

Action  founded  upon  a  covenant  against  encumbrances. 
On  August  29,  1838,  Michael  Johnston,  Jr.,  who  was  seised  of 
the  premises  in  question,  which  were  surrounded  on  three 
sides  by  other  lands  of  Johnston,  conveyed  them  to  Apphia 
Martin,  a  married  woman,  by  a  deed  poll  containing  the  fol- 
lowing clause:  ''  Said  Apphia  agrees  for  herself,  and  her  heira 
and  assigns,  that  she  and  they  will  forever  make  and  main- 
tain a  good,  substantial,  and  lawful  fence  all  around  said 
premises,  free  from  all  costs,  and  every  expense  to  Michael 
Johnston,  Jr.,  his  heirs  and  assigns  forever."  This  deed  waa 
soon  thereafter  recorded.  Subsequently,  on  May  8,  1854, 
Robert  French  and  others,  as  the  heirs  of  Apphia  Martin,, 
conveyed  the  premises  to  the  defendant,  John  Pillsbury,  by 
a  warranty  deed  not  referring  to  the  clause  contained  iu 
Johnston's  deed  to  Apphia  Martin.  On  April  7,  1868,  the  de- 
fendant conveyed  the  premises  to  the  plaintiff,  Jphn  P.  Bur- 
bank,  by  a  warranty  deed  containing,  among  other  covenants,, 
a  covenant  against  encumbrances.  This  deed  referred  in  the 
description  to  the  deed  from  French.  The  plaintiff  claimed 
that  the  clause  in  the  deed  from  Johnston  to  Apphia  Martin 
was  a  breach  of  the  covenant  against  encumbrances.  It  was 
agreed  that  if  the  plaintiff  could  maintain  an  action  of  cove- 
nant broken  against  the  defendant,  judgment  should  be  ren- 
dered for  the  plaintiff  for  such  sum  as  the  court,  at  a  jury 
term,  shall  assess,  unless  the  defendant  elect  to  demur  gener- 
ally  to  the  plaintiff's  declaration,  or  shall  confess  judgment 
for  such  amount  as  he  may  deem  expedient 
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Chapman^  for  the  plaintiff. 
FeUon^  for  the  defendant. 

By  Court,  Smith,  J.  If  Apphia  Martin  accepted  the  deed 
of  Johnston,  containing  a  stipulation  that  certain  services 
should  be  performed  by  her,  she  thereby  (if  she  had  legal  ca- 
pacity to  contract)  impliedly  promised  to  perform  these  ser- 
vices, and  an  action  of  assumpsit  might  have  been  maintained 
against  her  for  non-performance.  "A  deed  poll,  when  ac- 
cepted by  the  grantee,  becomes  the  mutual  act  of  the  parties, 
and  a  stipulation  on  the  part  of  the  grantee,  though  it  cannot 
be  declared  upon  as  his  deed,  yet  by  force  of  his  acceptance 
is  a  valid  contract  on  his  part,  by  which  a  right  may  be 
reserved  or  granted,  or  upon  which  a  suit  may  be  main- 
tained." This  language  was  used  by  Shaw,  C.  J.,  in  Newell 
V.  IlUly  2  Met.  180,  in  reference  to  a  deed  poll  containing  a 
clause  almost  precisely  similar  to  that  now  under  considera- 
tion; and  there  are  various  other  cases  where  the  same  general 
principle  has  been  enunciated :  Goodwin  v.  OUberij  9  Mass.  510; 
Minor  v.  Deland,  19  Pick.  266;  Pile  v.  Brown,  7  Cush.  133; 
Guild  V.  Leonard  J  18  Pick.  511;  Maine  v.  Cumstonj  98  Mass. 
317,  319,  320,  Bigelow,  C.  J.;  Atlantic  Dock  Co.  v.  LeavitU  50 
Barb.  135;  Hvff  v.  Nickerson,  27  Me.  106.  Indeed,  there  are 
authorities  which  go  so  far  as  to  maintain  that  an  action  of 
covenant  will  lie  against  a  party  who  accepts  such  a  deed.  It 
is  unnecessary  to  consider  here  the  correctness  of  this  position; 
for  if  the  contract  entered  into  by  a  grantee  who  accepts  such 
a  deed  poll  as  Johnston's  is  not  a  technical  "  covenant,"  it  is 
none  the  less  a  binding  obligation,  the  only  difference  being  in 
the  remedy:  See  3  Bla.  Com.  158;  and  the  authorities  which 
hold  that  an  action  of  covenant  will  lie  are  referred  to  here 
only  by  way  of  showing  that  the  obligation  created  by  the  ac- 
ceptance of  such  a  deed  is  so  nearly  akin  to  a  covenant  exe- 
cuted by  the  grantee  that  it  has  been  seriously  contended  that 
there  is  not  even  a  technical,  much  less  a  substantial,  differ- 
ence between  them. 

From  the  statements  in  the  agreed  case,  it  is  fair  to  presume 
that  the  heirs  of  Apphia  Martin  claimed  under  the  deed  from 
Johnston  to  her,  and  that  it  is  from  that  source  that  their  title 
and  that  of  those  claiming  by  conveyances  from  them  is  de- 
rived. As  the  deed  from  Johnston  to  Apphia  Martin  was  re- 
corded prior  to  the  plaintiff's  purchase,  we  think  the  plaintiff 
must  be  held  to  have  purchased  with  notice  of  the  stipulations 


July,  1869.]  BuBBANK  v.  Pillsbuby.  635 

in  that  deed.  The  deed  was  in  the  chain  of  title  under  which 
plaintiff  was  purchasing,  and  due  diligence  in  searching  the 
registry  to  examine  the  title  would  have  led  him  to  the  record 
of  the  deed.  The  reasons  and  authorities  which  induced  the 
decisions  in  Tripe  v.  Marcy,  39  N.  H.  439,  and  Stevens  v. 
Morsey  47  Id.  532,  seem  applicable  to  this  case. 

The  next  question  to  be  considered  is,  whether  the  obligation 
thus  entered  into  by  the  original  grantee  is  binding  on  her 
grantees  with  notice,  or,  in  other  words,  whether  the  burden 
of  the  agreement  runs  with  the  land,  so  far  as  those  having 
notice  are  concerned. 

Is  the  obligation  enforceable  at  law  against  the  subsequent 
purchasers  with  notice? 

The  agreement  related  to  the  land,  and  contemplated  acts  to 
be  performed  upon  the  land.  The  word  '^  assigns "  is  used, 
and  the  acts  to  be  performed  are  of  a  '*  continuing  "  nature. 
Probably  the  amount  of  the  consideration  paid  for  the  original 
conveyance  was  less  than  it  would  have  been  if  this  stipula* 
tion  had  not  been  inserted  in  the  deed. 

The  stipulation  in  the  deed  does  not  seem  to  be  objection- 
able as  tending  to  create  "  a  perpQtuity  "  in  the  legal  sense  of 
the  term,  for  there  is  always  a  party  in  ease  capable  of  releas- 
ing the  promisor  from  the  obligation:  See  Lord  Brougham,  in 
Keppel  V.  BaiUyj  2  Mylne  &  R.  517,  cited  in  notes  to  Spencer^s 
Casey  1  Smith's  Lead.  Gas.,  5th  Am.  ed.,  131.  Nor  do  we 
think  it  legally  objectionable  as  creating  an  improper  restraint 
on  the  free  enjoyment  or  alienation  of  property.  The  obliga- 
tion to  maintain  the  whole  of  a  division  fence  is  no  more 
onerous  than  several  other  burdens  which  the  law  allows  to 
be  imposed  on  land  for  the  benefit  of  persons  other  than  the 
owner.  Sir  Edward  Sugden's  observations  on  kindred  topics 
are  very  forcible:  "  Rights  of  way,  for  example,  show  that  the 
law  allows  one  man's  land  to  be  perpetually  burdened  with 
an  easement  in  favor  of  another,  so  that  he  never  can  build 
upon  the  spot,  or  do  any  act  which  will  interfere  with  the 
right  of  way.  It  is  begging  the  question  to  say  that  this  and 
the  like  cases  are  exceptions.  They  are  authorized  by  the 
law,  and  the  privileges  under  discussion  are  of  a  like  nature; 
so  little,  indeed,  is  the  supposed  doctrine  recognized  by  the 
law  that  the  law  itself,  independently  of  contract,  prevents  a 
man  from  altering  his  house;  for  example,  where  it  would 
obscure  the  light  which  his  neighbor  has  for  a  given  period 
enjoyed":   Sugden  on  Vendors,  c.  14,  sec.  73.    So  far  as  the 
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stipulation  in  question  is  concerned,  the  objection  would  seem 
to  be  disposed  of  by  its  inconsistency  with  the  recognized  doc- 
trine, 'Hbat  there  may  be  a  valid  prescription  binding  the 
owner  of  land  to  maintain  perpetually  the  fence  between  him 
and   the  adjoining  proprietor'':   See  13  Vin.  Abr.  164,   tit. 
Fences,  E,  1;    166,  E,  14;    Starr  v.  Rookeshy^  1  Salk.   335; 
Binneyy.  Proprietors  etc.  in  jBuIZ,  5  Pick.  503.    In  Adams  v. 
Van  Alstyne,  25  N.  Y.  232,  235,  Denio,  J.,  said:  "  Nor  do  I 
entertain  any  doubt  but  that  when  such  a  prescription  is 
established,  it  fastens  itself  upon  the  land  charged  with  the 
burden,  and  in  favor  of  the  tenements  benefited  by  it.     It  is 
the  usual  case  of  a  servitude  in  lands."    If  there  may  be  a 
valid  prescription  binding  the  owner,  certainly  an  express  con- 
tract to  the  same  e£fect  cannot  be  void  as  contravening  the 
policy  of  the  law. 

When  the  conveyance  containing  the  stipulation  has  been 
recorded,  the  objection  that  the  burden,  if  obligatory  on  as- 
signees, is  imposed  upon  persons  who  have  never  heard  of  its 
existence,  and  who  never  consented  to  it,  is  not,  in  our  view 
of  the  efiect  of  registry,  entitled  to  any  weight.  If  the  as- 
signee did  not  in  fact  know  it,  his  ignorance  is  owing  to  his 
own  '^  culpable  negligence  in  not  searching  the  registry,"  and 
exploring  the  chain  of  title  under  which  he  is  about  to  pur- 
chase. 

Upon  principle,  we  should  say  that  a  subsequent  grantee, 
purchasing  with  the  notice  which  registry  gives  of  such  a 
stipulation,  impliedly  enters  into  the  same  engagement  as  the 
first  vendee,  and  is  liable  in  asmmpsU  for  non-performance  of 
the  stipulation.  We  think  that  the  first  grantee  in  a  deed 
poll  like  the  present  stands  on  the  same  footing  with  a  devisee 
taking  property  under  a  devise  imposing  a  burden  in  favor 
of  a  third  party.  In  Pike  v.  Brovm^  7  Gush.  133,  135,  Shaw, 
C.  J.,  expressly  asserts  that  a  devise  "stands  on  the  same 
footing  with  a  deed  poll."  In  Veazey  v.  Whitehouse^  10  N.  H. 
409,  it  was  held  that  osaumpstf  could  be  maintained  against 
the  grantee  of  a  devisee  for  non-performance  of  the  duties 
imposed  by  the  devise.  The  principle  of  that  decision  would 
seem  to  render  the  present  plaintiff  liable  to  an  action  of 
assumpsit  at  the  suit  of  Johnston  for  not  maintaining  the 
fence. 

It  has  been  asserted  that  covenants  or  agreements  made  by 
owners  of  land  will  not  run  with  the  land  as  a  burden,  unless 
there  is  between  the  covenantor  and  covenantee  a  privity  of 
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estate,  arising  upon  the  relation  of  tenure  between  them.  As- 
suming that  the  statute  of  quia  emptorea  is  in  force  in  this 
state,  it  is  clear  that  no  relation  of  tenure  existed  between 
Johnston  and  Apphia  Martin,  the  original  grantor  and  grantee; 
and  if  the  doctrine  just  referred  to  is  correct,  it  would  follow 
that  the  agreement  entered  into  between  them  would  not  run 
Avith  the  land.  But  we  are  not  disposed  to  adopt  the  doctrine. 
It  is  inconsistent  with  the  rule  that  certain  covenants  for 
title,  entered  into  on  a  conveyance  in  fee,  will  run  with  the 
land.  There  is  no  more  privity  of  estate,  in  the  sense  of 
tenure,  to  support  covenants  which  are  a  benefit  to  the  land- 
owner than  there  is  to  support  those  which  are  a  burden  to 
him.  The  suggestion  that  the  running  of  certain  covenants 
for  title  with  the  land  is  an  exception  may  be  met  by  the 
reply  of  Sir  Edward  Sugden  (just  quoted)  to  a  similar  sug- 
gestion upon  another  topic.  The  doctrine  that  privity  of  es- 
tate, in  the  sense  of  privity  arising  upon  tenure,  is  necessary 
to  make  the  burden  of  a  covenant  run  with  the  land,  is  also 
entirely  at  variance  with  the  rule  that  if  the  owner  of  an  es- 
tate for  life  conveys  his  whole  estate,  reserving  an  annual 
rent,  which  the  grantee  covenants  to  pay,  the  grantor  may 
maintain  covenant  for  rent  against  an  assignee  of  the  grantee. 
McMurphy  v.  Minot^  4  N.  H.  251,  is  exactly  that  case.  It  is 
there  said  by  Richardson,  C.  J.,  page  254:  "  Rent  may  be  re- 
served upon  a  grant  of  a  man's  whole  estate,  in  which  case 
there  can  be  no  reversion."  See  other  cases  cited  in  Delafield 
V.  Pariah^  25  N.  Y.  99.  Considering  the  question  on  principle, 
it  seems  to  us  that  in  a  case  like  the  present,  there  is  such  a 
connection  between  the  parties  that  the  agreement  should  run 
with  the  land,  although  no  relation  of  tenure  exists. 

The  older  authorities  on  the  question  of  covenants  running 
with  the  land  are  examined  at  length  in  the  notes  to  Spencer^s 
Jase,  Smith's  Lead«  Cas.,  5th  Am.  ed.,  119,  183;  and  it  is  not 
proposed  to  comment  on  them  here.  Mr.  Hare,  one  of  the 
Aniorican  editors,  seems  to  conclude  that  the  law  should  be 
substantially  as  we  have  laid  it  down  (see  pages  182,  183); 
but  we  do  not  understand  him  to  assert  that  this  conclusion 
is  supported  by  the  weight  of  authority.  There  are,  however, 
some  comparatively  recent  authorities,  not  referred  to  in  Mr. 
Hare's  note,  which  tend  to  support  the  view  now  taken.  One 
of  the  most  important  of  these  is  the  much-considered  case 
of  Van  Rensselaer  v.  HaySj  19  N.  Y.  68  [75  Am.  Dec.  278], 
There  an  annual  rent  had  been  reserved  by  a  deed  by  in* 
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dcnture  convejriDg  the  fee,  the  grantee  covenanting  for  Iiim- 
self,  his  heirs,  executors,  and  assigns,  to  pay  said  rent.     It 
was  held  that  this  covenant  ran  with  the  land,  and  was  bind- 
ing upon  an  assignee,  independently  of  tenure  or  reirersion. 
Denio,  J.,  said,  page  91:  "  But  there  is  a  certain  privity  be- 
tween the  grantor  and  grantee  of  the  land.    It  is  not   the 
privity  arising  upon  tenure,  for  there  is  no  fiction  of  fealty 
annexed.    It  is,  however,  the  same  sort  of  privity  which  en- 
ables the  grantee  of  a  purchaser  to  maintain  an  action  upon 
the  covenants  of  title  given  to  his  vendor;  and  it  is,  moreover, 
a  privity  of  the  same  nature  with  that  which  obtains  between 
the  grantor  and  grantee  of  terms  for  life  and  years.     It  is 
notorious  that  the  grantee  of  a  term  is  liable  upon  covenants 
which  are  in  their  nature  capable  of  running  with  the  land, 
such  as  covenants  to  pay  rent,  to  repair,  and  the  like,  which 
his  grantor  made  with  the  owner  of  the  reversion.     In  this 
case  there  is,  it  is  true,  a  reversion,  and  that  may  be  indis- 
pensable to  enable  the  covenantee  to  assign  the  obligation 
made  to  him;  but  it  is  not  easy  to  see  how,  upon  any  kind  of 
reasoning,  the  presence  or  absence  of  a  reversion  can  afiect 
the  relations  between  the  party  primarily  chargeable  upon 
the  covenants  and  another  to  whom  he  conveys  the  land 
charged  with  the  performance  of  these  covenants.    It  is  ob- 
vious that  the  fiction  of  a  feudal  tenure  has  nothing  to  do 
with  the  case." 

Atlantic  Dock  Co,  v.  Leavitty  50  Barb.  136,  was,  we  believe, 
a  "  complaint"  both  for  damages  and  an  injunction,  a  sort  of 
mixture,  under  the  New  York  practice,  of  legal  and  equitable 
process.  It  resembles  the  case  at  bar,  particularly  in  two 
respects.  The  covenant  in  the  original  conveyance  was  not 
executed  by  the  grantee,  and  the  record  of  that  conveyance 
seems  to  have  been  the  only  evidence  adduced  of  notice  to 
subsequent  purchasers.  The  plaintiflTs  in  4hat  case  had  con- 
veyed lots  to  one  Worcester  by  a  deed  containing  the  follow- 
ing clause:  ''And  the  said  party  of  the  second  part  for  himself, 
his  heirs  and  assigns,  doth  hereby  covenant  with  the  said  At- 
lantic Dock  Company,  and  their  successors,  that  neither  the 
said  party  of  the  second  part,  or  his  heirs  or  assigns,  shaU  or 
will  at  any  time  hereafter  erect  or  permit  upon  any  part  of 
said  lots  any  buildings  except  of  brick  or  stone,  with  roofs 
of  slate  or  metal,  or  any  manufactory  of  gunpowder,  glue,  var- 
nish, vitriol,  turpentine,  or  any  brewery,  distillery,  slaughter- 
house, or  other  noxious  or  dangerous  trade  or  business."    This 
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covenant  was  not  signed  by  Worcester.  He,  however,  caused 
the  deed  to  be  recorded,  and  the  defendants  admitted  that 
they  derived  the  title  from  the  Atlantic  Dock  Company, 
through  Worcester.  Gilbert,  J.,  said,  page  140:  "  The  accep- 
tance by  Worcester  of  the  conveyance  containing  the  covenant 
in  question  was  equivalent  to  an  express  agreement  on  bis 
part  to  perform  the  same,  and  this  obligation  affected  the  title 
of  his  grantees.  Qui  aentit  commodum  sentire  debet  et  onus.^* 
See  also  Duffy  v.  New  York  &  H.  R,  R.  Co.,  2  Hilt.  496,  500. 

Although  the  reasoning  of  the  court  in  Wooliscrqft  v.  Norton, 
15  Wis.  198,  may  not  proceed  entirely  on  the  ground  here  as- 
sumed, yet  the  decision  seems  to  support  those  just  cited.  It 
appeared  that  the  deed  of  a  mill  lot  and  a  certain  number 
of  square  inches  of  water-power  contained  a  covenant  by  the 
grantees  to  pay  their  ratable  share  of  the  expenses  of  keeping 
the  dam  and  raceway  in  repair,  in  proportion  to  the  number 
of  square  inches  of  water  by  them  owned  or  used,  and  that, 
upon  failure  to  pay,  the  grantors  might  enter  upon  the  land 
and  shut  off  the  water  till- the  payment  should  be  made.  An 
action  of  contract  was  maintained  against  subsequent  pur- 
chasers from  the  first  grantees  to  recover  their  proportion  of 
these  expenses;  the  court  holding  that  this  was  a  covenant 
running  with  the  land,  and  binding  all  persons  claiming  under 
the  deed. 

Kellogg  v.  RoUnson,  6  Vt.  276  [27  Am.  Dec.  550],  is  an 
authority  very  nearly  in  point.  It  was  an  action  upon  the 
covenant  against  encumbrances,  the  declaration  alleging  that 
in  a  previous  deed  of  the  premises  from  David  Robinson  to 
Noah  Smith  "  is  contained  a  stipulation  that  the  said  Noah  is 
to  make  the  whole  of  the  fence  around  said  premises,  or  that 
part  of  said  fence  adjoining  said  Robinson's  land."  Upon  de- 
murrer, it  was  held  that  this  stipulation  ran  with  the  land, 
and  bound  subsequent  grantees  of  the  title  thus  conveyed  to 
Smith,  although  the  deed  did  not,  as  in  the  present  case,  ex- 
pressly name  assignees.  This  decision  is  cited  without  dis- 
approval in  Blain  v.  Taylor,  19  Abb.  Pr.  228. 

Although  Sir  Edward  Sugden  has  said  that  if  there  is  no 
privity  of  estate,  the  assignee  is  not  chargeable  (see  Sugden  on 
Vendors,  c.  14,  sec.  69),  yet  we  understand  that,  in  the  case  of 
assignees  of  land  where  a  rent-charge  was  reserved  upon  the 
original  conveyance  in  fee,  he  concludes  that  covenants  thus 
entered  into  by  the  original  grantee  '^  ought  to  be  held  to  run 
in  both  directions  with  the  rent  or  interest  carved  out  of  or 
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-charged  upon  it  [the  land]  la  the  hands  of  the  assignee,  so  as 
to  enable  him  to  sue  upon  them,  and  with  the  land  itself  in 
the  hands  of  the  assignee,  so  as  to  render  him  liable  to  be  sued 
upon  them  ":  2  Sugden  on  Vendors,  p.  492,  as  quoted  in  Van 
Rensselaer  v.  Hays,  19  N.  Y.  90  [75  Am.  Dec.  278]. 

We  have  not  overlooked  the  case  of  Parish  y.  Whitney^  3 
Oray,  516,  which  seems  directly  in  point  for  the  defendant. 
The  opinion  of  Thomas,  J.,  is  very  brief,  stating  conclusions 
without  any  extended  reasoning;  and  the  only  case  he  cites, 
Plymouth  V.  Carver,  16  Pick.  183,  although  containing  a  dictum 
favorable  to  the  defendant,  does  not  seem  exactly  in  point.  In 
Plymouth  V.  Carver,  supra,  land  was  conveyed  by  Plymouth  to 
Shurtleff  and  Barnaby  '^on  condition  that  they  should  become 
bound  by  sufficient  bonds  to  make  and  maintain  a  portion  of 
the  highway  which  passed  by  such  land."  In  pursuance  of 
this  grant  the  grantees  gave  a  bond  purporting  to  bind  them- 
selves, their  heirs,  executors,  and  assigns  to  make  and  main- 
tain the  highway.  The  action  against  the  assignees  is  said  to 
have  been  '^  founded "  on  this  bond.  The  decision  that  the 
bond  was  only  the  personal  obligation  of  the  obligors,  not  in 
any  manner  running  with  the  land,  might  well  have  proceeded 
on  the  ground  that,  by  stipulating  for  and  accepting  a  security 
of  that  nature,  the  grantors  evidenced  their  understanding 
that  they  were  to  rely  solely  on  a  personal  obligation  of  the  first 
grantees.  It  seems  somewhat  difficult  to  reconcile  Parish  v. 
Whitney,  supra,  with  the  previous  decision  of  the  same  court 
in  Savage  v.  Mason,,  3  Cush.  500.  It  is  true  that  in  the  latter 
case  the  covenant,  which  related  to  party-walls,  was  more 
beneficial  than  it  was  burdensome  to  the  covenanting  parties, 
but  we  do  not  see  how  the  statement  of  Fletcher,  J.,  3  Cush. 
505,  ^'  there  was  a  privity  of  estate  between  the  covenanting 
parties  in  the  land  to  which  the  covenant  was  annexed,"  can 
be  supported  without  asserting  the  principle  that  the  privity 
arising  upon  a  conveyance  in  fee  is  sufficient  to  make  cov- 
enants run  with  the  land,  and  bind  assignees  of  the  first 
grantee.  An  indenture  of  partition  between  tenants  in  com- 
mon does  not  seem  distinguishable,  so  far  as  privity  is  con- 
cerned, from  a  conveyance  by  a  sole  owner  in  fee  to  a  stranger. 

The  cases  where  the  original  covenanting  parties  stood  in 
the  relation  of  landlord  and  tenant  are  not  in  point,  because 
there  the  relation  of  tenure  existed;  nor  are  the  cases  where 
covenants  are  entered  into  for  the  performance  of  acts  on  land, 
but  no  conveyance  of  land  is  made  at  the  same  time.    In  the 
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latter  class  of  cases  '*  the  covenantor  takes  nothing  in  the  land 
at  the  time  of  the  covenant  made,"  and  the  equitable  con- 
siderations which  apply  to  a  covenantor  and  his  assigns,  whT> 
enjoy  the  land  in  fee  under  a  conveyance  which  was  a  part  of 
the  same  transaction  with  the  covenant,  are  wanting.  Cases 
falling  under  these  classes,  not  being  in  point,  have  not  been 
cited  here. 

Our  conclusion  is,  that  the  stipulation  m  Johnstons  deed  is 
60  far  binding  upon  persons  holding  under  that  source  of  title 
that  assumpsit  may  be  maintained  against  a  subsequent  grantee 
with  notice  (actual  or  constructive)  if  he  fails  to  perform  the 
service  stipulated  for. 

If  the  coverture  of  Apphia  Martin  prevented  any  legal 
remedy  against  her,  it  does  not  bar  the  maintenance  of  an 
action  of  assumpsit  against  her  grantees  who  took  the  land 
with  notice  of  the  stipulation  that  they  should  maintain  the 
fence. 

Thus  far  we  have  been  considering  the  question  whether  the 
obligation  is  enforceable  at  law  against  the  plaintiff;  but  if  it 
is  enforceable  in  equity,  though  not  at  law,  the  result,  so  far 
as  this  case  is  concerned,  is  the  same.  Upon  the  authorities, 
we  think  it  is  enforceable  in  equity,  even  if  be  not  regarded  as 
an  agreement  running  with  the  land,  upon  which  an  action  at 
law  could  be  maintained.  The  equity  doctrine  is  clearly  stated 
by  Lord  Chancellor  Cottenham,  in  Talk  v.  Moxhay^  2  Phill.  Ch. 
774.  la  that  case  the  grantee  of  a  piece  of  land,  which  had 
been  used  as  a  pleasure-garden,  covenanted  to  maintain  the 
property  in  its  present  form  as  a  pleasure-garden,  and  also  to 
maintain  the  railing  around  it.  Upon  a  petition  to  restrain 
a  subsequent  grantee  with  notice  from  violating  this  covenant| 
it  was  contended  that  the  defendant  could  disregard  the  cove* 
nant,  and  that  a  court  of  equity  had  no  power  to  interfere. 
But  Lord  Cottenham  said,  pages  777,  778:  "  If  that  were  so,  it 
would  be  impossible  for  an  owner  of  land  to  sell  part  of  it 
without  incurring  the  risk  of  rendering  what  ho  retains  worth- 
less. It  is  said  that  the  covenant  being  one  which  does  not 
run  with  the  land,  this  court  will  not  enforce  it;  but  the  ques- 
tion is  not  whether  the  covenant  runs  with  the  land,  but 
whether  a  party  shall  be  permitted  to  use  the  land  in  a  man- 
ner inconsistent  with  the  contract  entered  into  by  his  vendor, 
and  with  notice  of  which  he  purchased.  Of  course,  the  price 
would  be  effected  by  the  covenant,  and  nothing  could  be  more 
inequitable  than  that  the  original  purchaser  should  be  able  to 
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Bell  the  property  the  next  day  for  a  greater  price,  in  considera- 
tion of  the  assignee's  being  allowed  lo  of»rrpp  from  the  lia- 
bility which  he  had  himself  undertaken.  That  the  question 
does  not  depend  upon  whether  the  covenant  runs  with  the  land 
is  evident  from  this,  that  if  there  was  a  mere  agreement  and 
no  covenant,  this  court  would  enforce  it  against  a  party  pur- 
chasing with  notice  of  it;  for  if  an  equity  is  attached  to  the 
property  by  the  owner,  no  one  purchasing  with  notice  of  that 
equity  can  stand  in  a  different  situation  from  the  party  from 
whom  he  purchased." 

Decisions  proceeding  on  the  same  ground  were  made  in 
Wheatman  v.  Gi6«on,  9  Sim.  196,  and  Coles  v.  SimeSy  5  De  Gex, 
M.  &  G.  1.  To  the  same  effect  is  Wilson  v.  Hariy  L.  R.  1  Ch. 
463,  where  Turner,  L.  J.,  expressly  said  that  the  covenant  in 
that  case  "  did  not  run  with  the  land  ";  also  Western  v.  McDer- 
motU  L.  R.  2  Ch.  172,  where  the  defendant  conceded  the  point 
now  under  consideration. 

In  the  cases  cited,  the  court  restrained  the  defendants  by 
injunction  from  doing  any  acts  in  violation  of  the  contract; 
whereas  in  a  case  like  the  present,  in  order  to  interfere  effectu- 
ally, it  might  be  necessary  for  a  court  of  equity  to  decree,  iu 
substance,  a  specific  performance  of  the  contract.  But  the  prin- 
ciple upon  which  the  courts  have  granted  injunctions  equally 
justifies  their  interposition  to  compel  the  performance  of  this 
contract,  if  there  is  no  other  way  to  enforce  its  obligation. 

The  remaining  question  is,  whether  the  existence  of  this 
stipulation,  as  an  obligation  enforceable  against  the  plaintiff, 
is  a  breach  of  the  defendant's  covenant  against  encumbrances. 
The  answer  to  this  question  cannot  depend  on  the  mode  in 
which  the  obligation  is  enforceable,  whether  in  equity  only,  or 
at  law;  and  if  the  latter,  whether  by  action  of  covenant  or  a«- 
sum^siL  The  question  does  not  turn  on  matter  of  form,  but 
on  matter  of  siibstance.  If  the  obligation  is  enforced  against 
the  plaintiff,  it  can  make  no  very  material  difference  to  him 
whether  that  result  is  accomplished  by  bill  in  equity  or  suit 
at  law.  In  either  event,  he  will  have  to  bear  what  may  be  a 
very  serious  burden,  not  ordinarily  annexed  to  landed  prop- 
erty. By  statute  he  would  have  to  build  only  half  the  fence; 
by  this  deed  he  is  to  build  the  whole  fence.  This  is  just  as 
much  an  encumbrance  on  the  premises  as  the  existence  of  a 
right  of  way,  a  rent-charge,  or  a  mortgage;  and  its  existence 
ought  in  all  justice  to  be  regarded  as  a  breach  of  the  defend- 
ant's covenant  against  encumbrances. 
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It  is  quite  doubtful  whether  Pariah  v.  Whitney^  3  Gray,  516, 
can  properly  be  considered  as  an  authority  for  the  defend- 
ant on  this  point,  since  it  was  there  held  that  the  subse- 
quent grantees  were  not  affected  by  the  stipulation  in  the 
first  deed.  In  Kellogg  v.  Robinson^  6  Vt.  276  [27  Am.  Dec. 
550],  it  seems  to  be  assumed  that  if  the  fence  stipulation  runs 
with  the  land,  its  existence  must  of  course  be  a  breach  of  the 
covenant  against  encumbrances.  In  Blain  v.  Taylor,  19  Abb. 
Pr.  228,  defendant  had  agreed  to  sell  plaintiffs  a  farm  '^  free 
from  all  encumbrances."  Plaintiff,  on  examining  the  title, 
found  recorded  a  covenant  by  a  former  owner  to  build  and 
forever  maintain  a  sufBcient  partition  fence  adjoining  a  rail- 
road. Plaintiff  alleged  that  defendant  could  not  perform  his 
contract  because  this  fence  agreement  was  a  covenant  running 
with  the  land,  and  was  an  encumbrance.  The  court  decided 
in  favor  of  plaintiffs.  The  decision  that  the  agreement  ran 
with  the  land  was  based,  in  great  degree,  on  a  New  York  stat- 
ute, and  cannot  therefore  be  regarded  as  an  authority  else- 
where; but  the  case  certainly  is  a  direct  authority  to  the  point 
that,  when  such  an  obligation  exists,  and  is  binding  on  the 
purchaser,  it  constitutes  an  "  encumbrance  "  within  the  mean- 
ing of  that  term  as  used  in  sales  of  real  estate. 

The  fact  that  this  plaintiff  is  regarded  as  having  had  notice 
(by  the  record)  of  this  encumbrance  does  not  affect  his  right 
of  recovery  upon  the  covenant.  His  knowledge  of  its  exist- 
ence might  have  been  the  very  reason  for  his  taking  a  cove- 
nant within  whose  scope  it  is  included:  Rawle  on  Covenants, 
8d  ed.,  128,  132. 

Unless  the  defendant  elects  to  demur,  or  confess,  there  must* 
be  judgment  for  plaintiff. 

Encumbrancx,  What  la,  wrrHnr  Meaihno  or  Ck)VENANT  against  En- 
CUMBRANCSS:  See  PrtBCoU  ▼.  Trueman,  3  Am.  Deo.  246;  Spring  v.  Tongue^  G 
Id.  21;  Oriee,  v.  Searborough,  42  Id.  391;  Keed  ▼.  Pierce,  58  Id.  7C1;  Estabi-ook 
▼.  SmUhj  G6  Id.  445.  A  promise  by  the  grantee  in  a  deed  poll  to  build  a 
fonce  for  the  benefit  of.  the  adjoining  land  of  the  grantor,  who  retains  no . 
other  interest  in  the  land  granted,  is  equivalent  to  a  covenant  running  with 
the  land,  and  creates  an  encumbrance  thereon:  Bronson  v.  Coffin,  108  Mass. 
187;  8.  C,  11  Am.  Rep.  345,  citing  the  principal  case. 
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HOGAN    V.    JaQUES. 
(19  Niw  JBR8BY  Equity,  128.] 

No  UsB  Results  to  Grantor  in  Deed  Expressing  Consideration,  though 
it  ia  merely  nominal,  and  never  paid,  and  parol  proof  that  the  convey- 
ance was  intended  to  be  in  trust  for  the  grantor  will  not  raise  a  trust. 

Trust  Estate  cannot  be  Sold  bt  Execution  in  New  Jerset. 

Deed  Absolute  on  its  Face  mat  be  Shown  bt  Parol  to  have  been  really 
given  as  security  for  a  debt,  and  intended  only  as  a  mortgage;  but  proof 
that  an  absolute  deed  was  intended  as  a  mortgage  must  be  very  plain, 
where  the  debt  does  not  remain,  or  is  considered  as  paid  by  giving  the 
deed. 

Vkrbal  Prokisb  bt  Grantee  to  Reoonvet  Land  upon  receiving  back  his 
debt  will  not  be  enforced,  either  at  law  or  in  equity,  especially  against  • 
purchaser  for  a  valuable  consideration,  without  notice. 

Bill  in  equity.    The  opinion  states  the  case. 
Ranney^  for  the  complainant. 
r.  RunyoUy  for  the  defendants. 

By  Court,  Zabriskie,  Chancellor.  The  object  of  this  suit  is, 
that  the  defendant  Jaques,  and  his  daughter  the  defendant 
Mrs.  Mitcliell,  may  be  adjudged  each  to  hold  a  tract  of  land,  of 
which  each  respectively  has  the  legal  title,  as  trustee  for  the 
complainant,  and  may  be  compelled  to  reconvey  the  same  to 
the  complainant,  upon  his  repaying  to  the  defendant  Jaques 
certain  moneys  advanced  by  Jaques  for  the  complainant's 
benefit,  which  he  tenders  himself  ready  to  repay. 

Amzi  Dodd,  on  the  22d  of  July,  18G3,  held  in  fee,  in  trust 
for  the  complainant,  a  lot  in  the  town  of  Orange,  at  the  north- 
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west  corner  of  the  intersection  of  Main  and  Mechanic  streets. 
On  this  lot  were  several  mortgages.  The  executors  of  C.  R, 
Ackers,  who  held  one  of  them,  obtained  a  decree  of  foreclosure 
to  pay  all  these  mortgages,  and  the  premises  had  been  sold 
under  that  decree.  They  had  been  sold  for  a  sum  much  below 
their  value,  and  considerably  below  the  amount  due  on  the 
foreclosure  decree.  This  sale  was  set  aside,  after  which  the 
defendant  Jaques,  at  the  request  of  the  complainant,  ad- 
vanced the  money  and  purchased  the  mortgages  and  decree, 
which  were  assigned  to  him.  These  assignments  were  dated 
on  the  twentieth  day  of  July,  1863,  and  were  acknowledged 
on  the  twenty-second  day  of  that  month.  On  the  twenty-sec- 
ond day  of  that  month,  Dodd,  together  with  the  complainant, 
and  their  respective  wives,  conveyed  this  lot  to  the  defendant 
Caroline  E.  Mitchell,  by  deed,  without  any  covenants,  except 
against  the  acts  of  Dodd.  The  consideration  was  one  hundred 
dollars  in  hand  paid,  and,  by  the  habendum  clause,  was  for  the 
use  of  the  grantee  and  her  heirs.  On  the  5th  of  September^ 
1863,  Samuel  W.  Baldwin  conveyed  to  the  defendant  Jaques, 
in  fee,  a  lot  on  Mechanic  Street,  in  rear  of  the  corner  lot,  by 
deed  dated  on  that  day,  in  consideration  of  twelve  hundred 
dollars;  the  uses  were  declared  to  the  grantee  and  his  heirs, 
and  the  deed  contained  full  covenants  as  to  title  and  against 
encumbrances.  This  Baldwin  lot  had  formerly  been  annexed 
to  the  corner  lot,  and  was  conveyed  by  Dodd  and  the  com- 
plainant to  Baldwin  in  December,  1859. 

Harriet  Pierson  had  recovered  a  judgment  against  Hogan,  in 
the  Essex  County  circuit  court,  in  1857,  for  $434^  which  re- 
mained unpaid.  Jaques,  with  Hogan's  consent,  purchased  this 
judgment,  and  Hogan's  right  and  title  to  both  lots  was  levied 
on  and  sold,  by  virtue  of  an  execution  on  that  judgment,  to 
the  defendant  Caroline  E.  Mitchell,  who  received  the  sheriff's 
deed;  it  was  dated  the  10th  of  September,  1863,  the  day  of  the 
sale.  These  deeds  were  to  Mrs.  Mitchell  in  her  maiden  name, 
Caroline  E.  Jaques,  she  being  then  unmarried,  and  a  minor 
under  seventeen  years  of  age. 

The  complainant  alleges  that  Jaques  advanced  the  money 
for  these  mortgages  and  the  judgment  to  aid  him,  so  that  the 
property  might  be  retained  and  need  not  be  sold;  and  that  the 
conveyance  to  Jaques's  daughter  by  Dodd  and  himself  was 
made  at  Jaques's  suggestion  and  request,  with  the  agreement 
that  the  title  was  to  be  held  in  trust  for  the  complainant,  and 
upon  some  objections  made  by  Jaques  against  Dodd  as  trustee* 
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The  complainant  alleges  that  the  Baldwin  lot  was  conveyed 
by  him  and  Dodd  to  Baldwin  for  about  sixteen  hundred  dol- 
lars, with  the  agreement  that  Baldwin  would  at  any  time  re- 
convey  it  to  him  upon  payment  of  that  sum,  being  a  debt  of 
Hogan  to  Baldwin,  to  secure  which  the  lot  was  conveyed. 

A  great  amount  of  evidence  has  been  taken  of  parol  decla- 
rations and  agreements  of  the  parties  as  to  the  trust.  It  is  ob- 
jected, on  part  of  the  defendants,  that  a  trust  cannot  be  proved 
by  parol  declarations  or  agreements,  it  being  within  the  statute 
of  frauds,  which  enacts  'Hhat  all  declarations  or  creations  of 
trust  of  any  lands  shall  be  manifested  by  writing,  signed  by 
the  party  who  may  declare  such  trusts,  or  else  shall  be  utterly 
void."  The  statute  provides  that  it  shall  not  affect  any  trust 
that  may  arise  or  result  by  implication  or  construction  of  law. 

There  is  no  question  as  to  the  mortgages  or  decree  purchased 
by  Jaques;  he  paid  for  them,  and  is  entitled  to  the  amount  due 
on  them;  and  the  complainant  would  be  entitled  to  redeem  the 
corner  lot  on  payment  of  them,  were  it  not  for  the  conveyance 
to  Mrs.  Mitchell.  The  whole  question  as  to  the  comer  lot  is, 
whether  that  conveyance  was  to  her  in  trust  for  complainant. 
It  is  a  deed  of  bargain  and  sale  for  a  money  consideration,  and 
the  uses  are  declared  in  the  deed.  The  deed  was  from  Hogan, 
as  well  as  his  trustee,  and  conveyed  the  lot  free  from  any  trust 
to  which  it  had  been  subject  in  Dodd's  hands.  This  was  the 
legal  effect  of  the  conveyance.  If  any  new  trust  was  created, 
it  must  arise  from  something  at  or  after  the  conveyance.  If  it 
was  an  express  trust,  it  must  have  some  declaration  in  writing 
signed  by  the  grantee.     There  was  none,  —  none  is  pretended. 

The  complainant  places  his  claim  upon  the  ground  that  the 
conveyance  was  without  any  actual  consideration,  and  with 
the  understanding  that  it  was  in  trust  for  him. 

This  is  not  one  of  the  cases  in  which  a  trust  results  or  arises 
by  implication  of  law.  Formerly,  it  was  held  that  a  feoffment 
made  without  any  consideration  would  raise  a  resulting  trust 
for  the  grantor,  and  this  consequence  governs  in  a  conveyance 
by  deed,  where  there  is  no  consideration,  and  where  the  uses 
are  not  declared.  But  when  the  deed  expresses  a  considera- 
tion, though  it  is  a  mere  nominal  one,  and  though  it  was 
never  paid,  no  use  results  to  the  grantor,  and  parol  proof  that 
the  conveyance  was  intended  to  be  in  trust  for  the  grantor  will 
not  raise  a  trust. 

This  was  so  held  in  England,  in  Leman  v.  Whitley^  4  Russ. 
423,  and  Fordyce  v.  Willis^  3  Brown  Ch.  577;  and  in  New  York, 
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in  Rathbun  v.  Sathbwiy  6  Barb.  105;  also  in  the  conrt  of  errors 
in  this  state,  in  Baldmn  v.  Campfield^  8  N.  J.  Eq.  891.  Justice 
Elmer,  page  903,  says:  "No  trust  arises  upon  a  man's  own 
deed,  whether  there  was,  in  fact,  any  consideration  paid  or  not; 
as  between  the  parties,  a  voluntary  deed  is  just  as  binding  as 
any  other.  There  can  be  no  doubt  that  any  parol  declarations 
of  the  defendant,  or  any  understanding  between  him  and  the 
plaintiff,  not  reduced  to  writing,  would  be  inadmissible  to  show 
a  trust."  The  same  doctrine  is  sanctioned  in  2  Story's  Eq. 
Jur.,  sec.  1199;  Hill  on  Trustees,  107;  Browne  on  Statute  of 
Frauds,  sec.  111. 

No  title  whatever  was  acquired  by  Mrs.  Mitchell  by  the 
sheriff's  deed  to  her.  At  or  after  the  judgment,  Hogan  had 
no  legal  estate  in  the  premises;  and  it  is  settled  in  this  state 
that  a  trust  estate  cannot  be  sold  by  execution.  Under  the 
act  regarding  fraudulent  trusts,  it.  could  have  been  reached 
and  sold  by  supplementary  proceedings,  and  therefore  it  was 
advisable,  if  not  necessary,  for  Jaques  to  purchase  or  satisfy 
this  judgment;  but  the  sale  under  it  was  a  nullity.  It  was 
held  in  this  court,  in  Conibs  v.  lAitle^  4  N.  J.  Eq.  310  [40  Ami 
Dec.  207],  as  also  in  the  case  of  Marlatt  v.  Warvncky  18  Id. 
108,  affirmed  by  the  court  of  errors,  19  Id.  439,  that  a  pur- 
chase at  a  sheriff's  sale,  upon  a  parol  agreement  with  the 
defendant  in  execution  that  the  land  shall  be  held  for  his 
benefit,  and  that  he  shall  be  allowed  to  redeem,  will  be  held 
to  be  a  trust  for  the  defendant.  And  if  any  title  in  this  case 
had  been  derived  from  the  sheriff's  deed,  it  could  be  shown 
by  parol  that  it  was  subject  to  such  trust.  As  it  stands,  the 
deed  from  Dodd  and  Hogan  conveyed  to  Mrs.  Mitchell  the 
legal  title,  and  no  trust  results  from  the  fact  that  no  consid- 
eration was  paid,  and  no  express  trust  can  be  shown  by  parol 
proof. 

As  regards  the  Baldwin  lot,  the  complainant  claims  that 
the  deed  to  Baldwin,  though  absolute  on  its  face,  was  given  as 
security  for  a  debt  of  sixteen  hundred  dollars,  and  with  an 
agreement  to  reconvey  on  payment  of  that  sum.  It  is  well 
settled  that  if  a  deed,  absolute  on  its  face,  was  really  given  as 
security  for  a  debt,  and  intended  only  as  a  mortgage,  it  is  a 
mortgage,  and  that  the  fact  may  be  shown  by  a  written  de< 
feasance,  or  by  parol  proof.  The  proof  in  this  case  relied  upon 
is  the  evidence  of  Baldwin  and  of  the  complainant. 

Baldwin  says  the  deed  from  Dodd  and  Hogan  "  was  given 
to  me  for  a  balance  which  Mr.  Hogan  owed  me  for  about 
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fifteen  hundred  or  sixteen  hundred  dollars;  it  was  not  less 
than  fifteen  hundred  dollars,  and  I  think  over  that.  Mr. 
Hogan  suggested  that  I  should  take  this  land  at  a  price  we 
could  agree  upon,  and  save  him  paying  interest;  this  debt  of 
mine  was  on  interest.  I  objected  at  the  time  to  take  the  prop- 
erty; I  did  not  want  it;  I  took  it  with  the  understanding  that 
I  would  deed  it  to  him  again  upon  the  liquidation  of  that 
debt."  Hogan  says:  ''I  conveyed  it  to  Baldwin;  the  consid- 
eration was  between  fifteen  hundred  and  sixteen  hundred  dol- 
lars, under  an  understanding  when  I  conveyed  it  that  when  I 
got  able  I  was  to  take  the  lot  back  for  my  son,  just  the  same 
as  when  I  sold  it, — the  same  price."  From  this,  it  is  insisted 
that  this  conveyance  was  merely  a  mortgage. 

There  is  a  distinction  between  an  agreement  that  a  deed 
shall  be  only  security  for  a  debt, — a  redeemable  mortgage, — 
and  an  agreement  made  at  its  execution  to  reconvey  the  prop- 
erty upon  being  paid  back  the  consideration,  or  some  other 
sum;  but  the  line  is  very  shadowy  and  indistinct  that  divides 
one  from  the  other. 

We  find  it  laid  down  that  an  agreement,  to  be  sufiicient  to 
convert  an  absolute  deed  into  a  mortgage,  should  be  mutual; 
that  is,  that  the  grantor  should  be  bound  to  pay  the  debt,  and 
the  grantee  to  reconvey  on  payment:  Coote  on  Mortgages,  19; 
Holmes  v.  Orantj  8  Paige,  243;  Olover  v.  Payn,  19  Wend.  518; 
Robinson  v.  Cropsey,  2  Edw.  Ch.  138. 

It  is  not,  perhaps,  necessary  in  all  cases  to  convert  an  ab- 
solute deed  into  a  mortgage,  that  the  liability  of  the  grantor 
to  pay  the  debt  should  remain;  and  yet  a  continuing  debt 
seems  so  much  a  part  of  our  idea  of  a  mortgage  that  the  proof 
that  an  absolute  deed  was  intended  as  a  4nortgage  must  be 
very  plain,  where  the  debt  does  not  remain,  or  is  considered  as 
paid  by  giving  the  deed. 

In  this  case,  the  object  in  giving  the  deed  for  this  lot  was  to 
stop  the  interest  on  a  debt  that  was  liable  to  interest.  The 
deed  was,  without  doubt,  accepted  as  a  payment  of  the  debt, 
and  Hogan  was  by  it  discharged  from  all  other  liability  for  it. 
Neither  party  states  that  it  was  conveyed  by  way  of  mortgage. 
Baldwin  did  not  want  to  take  the  lot;  he  objected  to  it.  He 
could  not  have  had  any  objection  if  it  had  been  merely  mort- 
gaged to  him;  and  the  inference  is  very  strong  that  in  this  state 
of  affairs  a  mortgage  would  have  been  given  if  one  had  been 
intended.  Both  parties  state  it  was  a  conveyance,  with  an 
agreement  to  reconvey.    Jaques  was  not  told  that  Baldwin 
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held  as  mortgagee,  cither  by  Ilogan  or  Baldwin.  The  title  he 
was  to  get,  and  expected  to  get,  according  to  their  own  state- 
ments, was  the  fee.  They  say  he  was  told  that  Baldwin  held 
it  for  Hogan,  not  as  mortgagee  for  himself  for  an  amount 
greater  than  its  value.  Hogan  swears  that  it  was  conveyed  to 
Jaques  in  trust  for  him  when  he  paid  Jaques  the  twelve  hun- 
dred dollars,  and  interest.  The  whole  circumstances  show  that 
it  was  not  considered  a  mortgage  to  Baldwin  for  sixteen  hun- 
drfd  dollars,  or  any  other  sum;  and  the  fact  that  Baldwin  con- 
veyed to  Jaques,  with  full  covenants  of  title  and  right  to  convey, 
shows  that  he  did  not  consider  he  was  assigning  a  mortgage.  I 
think  the  conveyance  to  Baldwin  was  not  made  or  intended  as 
security  for  a  debt,  or  in  any  way  as  a  mortgage,  but  that  the 
property  was  accepted  in  payment  of  the  debt;  and  Baldwin 
made,  and  intended  to  make,  a  verbal  promise  to  Hogan  — 
made  by  parol  so  as  not  to  embarrass  the  title  —  that  he 
would  reconvey  to  him  upon  receiving  back  the  sixteen  hun- 
dred dollars  without  interest.  This  contract,  of  course,  could 
not  be  binding,  either  at  law  or  in  this  court.  If  it  should  be 
considered  as  a  mortgage  to  secure  sixteen  hundred  dollars,  a 
debt  then  due,  Hogan  could  not  redeem,  either  from  Baldwin 
or  Jaques,  except  by  paying  the  sixteen  hundred  dollars,  with 
interest  from  the  date  of  the  deed.  This  was  not  the  intention 
of  the  parties;  it  was  to  reconvey  for  sixteen  hundred  dollars, 
without  interest.  Again,  this  claim  to  hold  the  equity  of  re- 
demption is  inequitable  as  against  Jaques,  who  had  no  notice 
of  it.  He  bought  from  Baldwin,  who  had  on  record  the  abso- 
lute title.  A  concealed  agreement  to  permit  Hogan  to  redeem 
is  against  the  spirit  and  object  of  our  registry  laws,  and  if  per- 
mitted to  prevail,  would  overthrow  them,  and  defeat  their 
object.  No  care  in  searches  or  inquiries  would  protect  a  pur- 
chaser from  the  effect  of  such  agreement.  Jaques  was  a  pur- 
chaser for  a  valuable  consideration;  and  although  he  might 
have  been  told  that  Baldwin  held  for  the  benefit  of  Hogan,  yet 
in  taking  the  title  he  had  no  notice  or  no  reason  to  suspect 
that  the  title,  when  conveyed  to  him  with  Hogan's  assent, 
would  be  only  the  lien  of  a  mortgagee  for  his  debt. 

I  am  of  opinion  that  the  complainant  has  not  made  out  a 
title  to  relief  as  to  either  lot,  and  that  the  bill  must  be  dis- 
missed with  costs. 


Whether  Trust  Results  in  Favor  of  Grantor  in  Deed,  see  Jaehom 
w*  Cleveland^  00  Am.  Deo.  266,  noto  270,  where  this  subject  is  disonsaed. 
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Deed  Intended  as  SiciTRnT  is  Mortqaox:  8m  Uonuer  v.  LanumJ^  93 
Am.  Dec.  755,  note  758,  where  other  cases  are  ooIlectecL  The  fact  that  there 
is  uo  coutmning  debt  is  a  strong  circmnstanoe  to  show  that  a  transaction  is 
«  contract  for  repurchase,  and  not  a  mortgage:  PkUUpB  ▼•  HuUker,  20  K.  J. 
Eq.  315,  citing  the  principal  case. 

The  frincipal  case  is  oitsd  in  Bropk^  M.  Oo.  ▼.  Brophif  S  D.  Q.  ^ 
S.  M.  Co,,  15  Key.  108,  to  the  point  that  a  bonaJUU  purchaser  of  a  legal  tiUa 
is  not  affected  by  any  latent  equity  founded  eiUier  on  a  trust  or  an  enoom- 
l)ranoo  of  which  ha  has  no  notioe,  actoal  or  oonstrootiytt. 


Van  Doben  v.  Oldbn. 

ri9  Nsw  Jbbsbt  Equitt,  176.] 

Where  Trust  Funds,  of  Which  Income,  Interest,  or  Profits  arb  Onm 
TO  Person  for  Life,  and  the  principal  bequeathed  over  upon  the 
death  of  the  life  tenant,  are  invested  either  by  the  trustee,  or  at  the 
death  of  the  testator,  in  stock  or  shares  of  an  incorporated  company, 
the  value  of  which  consists  in  part  of  an  accumulated  surplus  or  un- 
divided earnings  laid  up  by  the  company,  such  additional  value  is  part 
of  the  capital,  which,  as  well  as  the  par  value  of  the  shares,  must  be  kept 
by  the  trustee  intact  for  the  benefit  of  the  remainderman;  but  the  earn- 
ings  on  such  capital,  as  well  as  upon  the  par  value  of  the  shares,  belong 
to  the  life  tenant.  When  an  extra  dividend  is  declared  out  of  the  earn- 
ings of  the  company,  it  belongs  to  the  life  tenant,  unless  part  of  it  was 
earnings  carried  to  the  account  of  accumulated  profits,  or  sniplus  earnings 
at  the  testator's  death  or  at  the  time  of  the  investment,  if  made  since  his 
death,  in  which  case  so  much  must  be  considered  as  part  of  the  capitaL 

Bill  in  equity.    The  opinion  states  the  case. 
Emery  and  Rickey,  for  the  complainants. 
0.  S.  Oreen,  for  the  defendant. 

By  Court,  Zabbiskie,  Chancellor.  The  defendant,  Charles 
8.  Olden,  is  a  trustee  for  the  complainant,  Lydia  Ann  Van 
Doren,  under  the  will  of  her  late  father,  the  Rev.  James  Car- 
nahan,  D.  D.  The  suit  is  brought  to  compel  the  defendant  to 
pay  to  Mrs.  Van  Doren  extra  dividends  which  have  been  de- 
clared and  paid  to  him  in  stock  by  two  railway  companies, 
whose  capital  stock  forms  part  of  the  trust  property  held  by 
him  for  Mrs.  Van  Doren. 

Dr.  Carnahan,  the  testator,  died  on  the  3d  of  March,  1859, 
leaving  a  will  duly  executed,  dated  on  the  tenth  day  of  Janu- 
ary of  that  year.  The  will  directed  his  executors  to  sell  the 
residue  of  his  real  and  personal  estate,  not  specifically  disposed 
of,  and  to  pay  one  third  part  to  the  defendant.  Olden,  in  trust 
for  his  daughter,  the  complainant,  Lydia  Ann  Van  Doren.    He 
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directed  the  trustee  to  pay  the  interest,  income,  and  profits 
thereof  to  his  said  daughter  during  her  natural  life,  and  at  her 
death  to  pay  the  principal  to  her  children;  and  in  case  she 
should  die  without  leaving  children,  then  to  his  daughter 
Hannah  McDonald;  but  if  she  should  not  survive  her  sister, 
Lydia,  then  to  her  children.  Mrs.  Van  Doren  has  no  issue. 
Mrs.  McDonald  has  one  son,  and  no  other  child,  and  she,  with 
her  husband  and  son,  are  defendants,  but  do  not  contest  the 
complainants'  claim. 

The  trustee  holds,  as  part  of  the  trust  fund,  fifteen  shares  of 
the  capital  stock  of  the  New  Jersey  Railroad  and  Transporta* 
tion  Company,  and  eight  shares  of  the  capital  stock  of  the 
Philadelphia  and  Trenton  Railroad  Company,  which  were 
transferred  to  him  by  the  executors  of  Dr.  Carnahan,  as  part 
of  the  third  of  the  residue  given  to  him  for  Mrs.  Van  Doren. 
They  were  stocks  held  by  the  testator  at  his  death,  and  were 
transferred  to  the  trustee  without  being  sold.  On  the  eight 
shares  of  Philadelphia  and  Trenton  railroad  stock,  ex^ra  divi- 
dends have  been  made  of  four  and  a  half  shares  of  Camden 
and  Amboy  railroad  stock.  On  the  New  Jersey  railroad  stock, 
one  and  a  half  shares  have  been  paid  as  an  extra  dividend, 
and  the  defendant  became  entitled  to  subscribe  to  two  shares 
of  new  stock  at  twenty-five  dollars  each,  being  half  of  their 
par  value.  He  retains  all  the  shares  received,  and  has  sold 
the  half-share  of  the  Camden  and  Amboy  stock,  and  with  it 
paid  for  the  two  shares  of  the  new  stock  of  the  New  Jersey 
railroad,  and  has  sold  the  half-share  of  the  New  Jersey  rail- 
road stock  for  thirty-four  dollars.  He  thus  holds  four  shares 
of  Camden  and  Amboy  railroad  stock,  three  shares  of  New 
Jersey  railroad  stock,  and  thirty-four  dollars  in  money,  in  ad- 
dition to  the  shares  originally  transferred  to  him  as  part  of  the 
trust  fund.  It  is  for  these  that  the  complainant,  Mrs.  Van 
Doren,  makes  claim,  as  part  of  '^the  interest,  income,  and 
profits"  of  the  trust  fund  directed  to  be  paid  to  her. 

The  early  English  decisions  held  that,  in  like  bequests,  ex- 
tra dividends,  especially  if  declared  and  paid  in  capital  stock, 
were  to  be  taken  as  part  of  the  principal,  and  must  be  held  by 
the  trustee  for  the  remainderman,  and  the  income  from  them 
only  paid  to  the  life  tenant:  Brander  v.  Brander,  4  Ves.  800; 
Paris  V.  Paris,  10  Id.  184;  Witts  v.  Steere,  13  Id.  363. 

But  in  Barclay  v.  Wainewright,  14  Ves.  67,  Lord  Eldon  threw 
a  doubt  over  the  preceding  cases,  though  more  by  his  reasoning 
than  by  his  decision.    In  that  case  he  simply  held  that  a  divi- 
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dead  of  five  per  cent,  in  lieu  of  the  usual  dividend  of  three 
and  a  half  per  cent,  should  be  held  to  have  been  declared  out 
of  the  common  profits,  and  belonged  to  the  legatee  for  life. 
He,  for  the  first  time,  alluded  to  the  fact  that  such  corpora- 
tions had  a  fund  consisting  of  profits  made  in  a  course  of 
years,  which  might  be  held  to  be  part  of  the  principal,  and 
would  not,  when  divided,  go  to  the  tenant  for  life. 

Vice-Chancellor  Shadwell,  in  Price  v.  Anderson,  15  Sim.  473, 
held  that  a  dividend  of  twelve  and  a  half  per  cent,  declared  as 
dividend  out  of  the  profits  of  the  Royal  Exchange  Assurance 
Company,  went  to  the  life  tenant;  this  was  a  dividend  above 
the  usual  dividend  of  two  and  a  half  per  cent  declared  at  tlie 
same  time.  A  bonus  of  five  per  cent,  declared  as  such  by  tho 
same  company  out  of  their  accumulated  profits  six  years  be- 
fore, in  1840,  being  two  years  after  the  testator's  death,  had 
been  invested  as  capital  under  the  direction  of  the  vice-chan- 
cellor, so  far  as  appears,  without  any  controversy.  The  de- 
cision seemed  to  turn  on  the  point  that  the  company  Iiad 
declared  it  as  dividend.  The  vice-chancellor  says:  "The 
company  might  have  declared,  if  they  had  thought  proper  so 
to  do,  that  part  of  it  should  be  dividend  and  part  capital.  But 
instead  of  doing  so,  they  have  declared  the  whole  to  be  divi- 
dend, and  therefore  the  tenant  for  life  is  entitled  to  the  whole.'' 

The  same  vice-chancellor,  in  Preston  v.  Melville,  16  Sim. 
163,  held  that  the  life  tenant  was  en ci tied  to  a  bonus  of  one 
per  cent,  declared  as  a  bonus  by  the  Bank  of  England,  out 
of  the  interest  and  profits,  in  addition  to  the  half-yearly  di- 
vidend of  three  and  a  half  per  cent  declared  at  the  same  time. 

Sir  Knight  Bruce,  two  years  afterward,  in  Johnson  v.  John-' 
Sony  15  Jur.  714,  5  Eng.  L.  &  Eq.  164,  held  that  **  a  bonus  or 
increased  dividend  of  ten  per  cent,"  in  addition  to  the  usual 
dividend  of  five  per  cent,  and  declared  in  these  words,  should 
go  to  the  widow  to  whom  the  testator  had  bequeathed  the  in- 
come for  her  life. 

Chief  Justice  Lewis,  in  Earjfs  Appeal^  28  Pa.  St.  368,  con- 
sidered the  whole  matter  fully,  and  settled  the  law  in  Penn- 
sylvania on  this  subject,  in  an  opinion  prepared  with  great 
ability,  on  what  appears  to  me  to  be  the  correct  principles  to 
be  applied  in  all  such  cases. 

The  doctrine  of  that  case  has  been  also  adopted  by  the 
supreme  court  of  the  state  of  New  York  in  two  well-considered 
cases,  in  which  both  parts  of  it  were  applied.  The  whole  of 
the  real  profits  are  ordered  paid  to  the  tenants  for  life;  and 
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that  part  of  the  profits  declared  as  dividend  which  was  earned 
before  the  investment,  or  in  the  life  of  the  testator,  was  pre- 
fierved  as  capital.  And  the  form  in  which  the  dividend  was 
declared,  whether  of  capital  stock  or  in  money,  was  held  im- 
material. 

The  principle  upon  which  these  cases  are  decided  I  hold  to 
be  the  correct  one,  by  which  I  must  be  guided  in  preference 
to  the  early  English  decisions.  That  principle  is,  that  where 
trust  funds,  of  which  the  income,  interest,  or  profits  are  given 
to  one  person  for  life,  and  the  principal  bequeathed  over  upon 
the  death  of  the  life  tenant,  are  invested  either  by  the  trustees, 
or  at  the  death  of  the  testator,  in  stock  or  shares  of  an  incor- 
porated company,  the  value  of  which  consists  in  part  of  an 
accumulated  surplus  or  undivided  earnings  laid  up  by  the 
company,  as  is  frequently  the  case,  such  additional  value  is 
part  of  the  capital;  that  this,  as  well  as  the  par  value  of  the 
shares,  must  be  kept  by  the  trustee  intact  for  the  benefit  of 
the  remainderman;  but  the  earnings  on  such  capital,  as  well 
as  upon  the  par  value  of  the  shares,  belongs  to  the  life  tenant. 
And  when  an  extra  dividend  is  declared  out  of  the  earnings 
or  profits  of  the  company,  such  extra  dividend  belongs  to  the 
life  tenant,  unless  part  of  it  was  earnings  carried  to  account 
of  accumulated  profits  or  surplus  earnings  at  the  death  of  the 
testator,  or  at  the  time  of  the  investment,  if  made  since  his 
death;  in  which  case  so  much  must  be  considered  as  part  of 
the  capital. 

As  the  facts  do  not  appear  in  this  case,  let  it  be  referred  to 
a  master  to  ascertain  and  report  what  amount  of  surplus  earn- 
ings or  accumulated  profits  each  of  these  two  companies  had 
at  the  death  of  the  testator,  if  any,  and  what  amount  each  of 
them  had  at  the  filing  of  this  bill.  If  the  per  cent  of  accumu- 
lated profits  held  by  each  at  the  filing  of  the  bill  was  equal 
to  the  per  cent  held  at  death  of  the  testator,  the  complainant, 
Mrs.  Van  Doren,  will  be  entitled  to  the  whole  of  the  extra 
dividend  received  by  the  defendant;  if  not,  so  much  of  the 
extra  dividend  as  will  make  the  original  stock  and  the  pres- 
ent surplus  equal  to  the  stock  and  surplus  at  the  death  of 
the  testator  must  be  retained;  the  excess  must  be  paid  to  Mrs. 
Van  Doren. 


Tub  princifal  case  was  crrsD  to  the  point  stated  in  the  syllabus,  in  Ask" 
kurst  V.  Field's  Administrator,  26  N.  J.  Eq.  11;  and  was  distingoished  in  Fan 
£kirtt>7n  y.  Dager,  SI  Id.  793.| 
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Gabbthto  on  or  Business^  nf  Itself  Lawhtl,  in  Neiqhborhuod  or  Dwell- 
mo-HOUSE,  IS  NuiSANOB^  and  will  be  restrained  by  injnnction  when  the 
prosecution  of  such  business  renders  the  Enjoyment  of  the  house  materi- 
ally uncomfortable  by  the  smoke  and  cinders,  or  noise,  or  offensive  odora 
produced  thereby,  although  not  in  any  degree  injurious  to  health. 

Clear,  Unmistakable  Nuisance  wn.L  not  be  Permitted  because  it  does 
not  exist  the  greater  portion  of  the  time,  but  only  for  a  small  part  of  it. 
The  qualifications  that  a  lawful  business  will  not  be  restrained  for  every 
trifling  inconvenience,  and  that  persons  must  not  stand  on  extreme  rights, 
and  bring  actions  in  respect  to  every  matter  of  annoyance,  does  not  refer 
to  the  proportion  of  time  for  which  the  nuisance  is  continued,  but  only 
to  the  degree  or  kind  of  annoyance. 

Matters  that  are  Annoyance  bt  beinq  Merelt  Disaoreeable  or  un« 
sightly,  as  a  well-kept  butcher-shop  or  a  green-groc^r*s  stsll  near  a  costly 
dwelling-house,  or  any  business  that  attracts  crowds  of  orderly  persons 
or  numbers  of  carts  and  carriages,  are  not  nuisances,  even  though  they 
seriously  affect  the  value  of  property  by  driving  away  tenants,  and  pre> 
vent  its  being  let  to  those  who  would  pay  high  rents. 

Part  or  Town  is  not  Proper  and  Ck)NVENiENT  Place  for  Carrting  on 
Business  which  renders  the  dwellings  there  uncomfortable  to  the  own- 
ers and  their  families  by  offensive  smells,  smoke  and  cinders,  or  intoler- 
able noises,  simply  because  it  is  occupied  by  tradesmen  and  mechanics 
for  residences  and  for  carrying  on  trades  occasioning  some  degree  of 
noise,  smoke  and  cinders,  and  does  not  contain  costly  or  elegant  dwell- 
ings, and  is  not  inhabited  by  the  wealthy  and  luxurious. 

What  Degree  or  Amouitt  or  Discomfort  is  Nfxtbssart  to  Constitutb 
Nuisance  must  be  determined  by  the  circumstances  of  each  case. 

Dense  Smoke  Laden  with  Cinders  Caused  by  Burning  of  Pine  Wood» 
and  continued  for  twelve  hours  twice  in  each  month,  falling  upon  and 
penetrating  houses  and  premises  at  distances  varying  from  forty  to  twe 
hundred  feet,  constitutes  a  nuisance. 

SgUTTY  WILL  not  INTERFERE  AGAINST  NUISANGE  THAT  18  OMLT  CONTDT- 
OENT. 

Rule  to  show  cause  why  an  injunction  should  not  iBSue. 
The  facts  are  stated  in  the  opinion. 

H.  V.  Speer,  for  the  complainants. 
W.  Strong^  for  the  defendant. 

By  Court,  Zabribkie,  Chancellor.  The  complainants  in  this 
bill  are  seven  in  number.  Each  owns  and  occupies  a  dwelling- 
house  in  the  city  of  New  Brunswick,  on  Burnet  Street,  between 
New  Street  and  Oliver  Street.  The  defendant,  Butler,  owns 
what  is  known  as  the  Dunham  lot,  on  the  west  side  of  Burnet 
Street,  nearly  equidistant  from  New  Street  and  Oliver  Street^ 
which  are  five  hundred  feet  apart.  The  defendant's  lot  is  one 
hundred  feet  wide  by  two  hundred  feet  deep.    The  complain* 
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ant  Agnew  resides  in  his  own  house  opposite  the  lot  of  the 
defendant,  and  forty  feet  distant  from  it. 

The  defendant  has  commenced  erecting  a  building  on  his 
lot  on  the  line  of  the  street,  to  be  used  as  a  pottery  for  manu- 
facturing and  burning  earthen-ware.  It  is  to  be  three  stories 
high,  and  to  contain  two  furnaces  and  two  kilns  for  burning 
the  earthen-ware.  This  ware  he  intends  to  bum  in  this  build- 
ing with  pine  wood,  which  emits  large  volumes  of  dense  and 
o£fensive  smoke  loaded  with  cinders.  These  facts  are  alleged 
in  the  bill,  and.  admitted,  or  not  denied,  by  the  answer. 

The  complainants  allege  that  the  smoke  and  cinders  from 
this  pottery  will  descend  upon  their  roofs  and  into  their 
yards,  penetrate  their  dwellings,  injure  their  goods  and  fur- 
niture, and  injure  and  impair  the  health  and  comfint  of  them- 
selves and  families.  They  allege  that  the  defendant  intend» 
erecting  his  building  of  wood,  and  that  the  same  will  be  very 
combustible,  and  will,  by  reason  of  the  large  fires,  be  apt  in 
dry  weather  to  cause  and  communicate  fire  to  the  neighboring: 
buildings. 

They  further  allege  that  the  defendant  has  had  a  small  pot- 
tery for  Bome  years  on  the  rear  of  his  lot,  one  hundred  feet 
distant  from  Burnet  Street;  and  that  this  part  of  New  Bruns* 
wick  is  closely  and  compactly  built  up  and  inhabited,  and 
that  the  erection  of  this  pottery  upon  Burnet  Street  will 
greatly  depreciate  the  value  of  their  property. 

The  answer  denies  that  this  part  of  New  Brunswick  i» 
closely  built  up,  and  says  that  there  are  a  number  of  vacant 
lots  used  for  coal-yards,  ship-yards,  lumber-yards,  dock-yards,, 
and  like  purposes,  on  the  east  side  of  Burnet  Street,  and  be- 
tween it  and  the  canal  and  river,  which  are  east  of  Burnet 
Street  and  of  the  lots  fronting  on  it.  It  admits  that  defend- 
ant intended  to  build  the  pottery  of  wood,  but  alleges  that  lie- 
has  changed  his  plan  in  that  respect,  and  intends  to  build  it 
of  brick,  with  a  fire-proof  roof,  and  denies  that  there  will  1)e> 
any  unusual  danger  of  fire  from  the  business  as  he  intends  to- 
carry  it  on  there.  The  answer  does  not  deny  that  the  fire» 
will  be  made  with  pine  wood,  and  that  large  volumes  of  dense 
smoke  will  issue  from  the  chimneys,  or  that  it  will  fall  upon 
and  penetrate  the  dwellings  of  the  complainants^  but  it  al- 
leges that  the  smoke  will  be  made  only  about  once  in  two 
weeks,  that  it  will  continue  in  large  volumes  less  than  twelve^ 
hours,  and  will  usually  escape  and  disappear  in  the  nighty 
without  being  noticed  by  persons  in  the  neighborhood. 
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The  defendant  further  answers,  and  insists  that  this  part  o 
New  Brunswick  is  inhabited  principally  by  mechanics  and 
laborers,  many  of  whom  use  their  houses  and  lots  for  busi- 
ness purposes,  and  that  the  complainants  so  use  their  prem- 
ises; that  the  complainant  Agnew  is  a  lock  and  gun  smith, 
and  carries  on  his  business,  and  has  forges  and  makes  smoke 
on  his  premises;  and  that  it  is  a  suitable  and  convenient 
plac^  to  carry  on  the  business  of  a  pottery;  and  that  his  in- 
tended establishment  will  be  no  injury  to  the  property  of  the 
complainants. 

For  the  purposes  of  this  application,  it  must  be  taken  as 
established  Ihat  the  defendant  is  about  to  erect  upon  his  lot, 
on  the  west  side  of  Burnet  Street,  a  brick  building  with  a  fire- 
proof roof,  forty  feet  front  by  sixty  feet  deep,  and  three  stories 
high;  that  the  building  is  to  be  placed  on  the  line  of  Burnet 
Street  upon  the  front  of  the  lot,  which  is  one  hundred  feet 
wide  and  two  hundred  feet  deep,  and  has  on  its  rear  a  small 
pottery,  which  has  been  used  for  several  years;  that  the  build- 
ing will  be  constructed  with  two  kilns,  each  containing  one 
furnace  for  burning  earthen-ware,  having  each  one  chimney; 
that  it  is  intended,  when  the  building  is  finished,  to  use  these 
kilns,  and  to  burn  pine  wood,  which  will  cause  large  volumes 
•of  dense  smoke  to  issue  from  the  chimneys,  which,  with  the 
•cinders  emitted  with  it,  will  fall  in  the  yards  and  upon  the 
houses  in  the  vicinity,  and  penetrate  the  dwellings  of  the  com- 
plainants, injure  their  goods,  and  make  their  homes  uncom- 
fortable. These  fires  will  not  be  kindled  more  than  twice  in 
each  month,  and,  after  the  first  twelve  hours,  will  not  emit 
large  volumes  of  smoke,  and  in  certain  states  of  the  atmos- 
phere the  smoke  will  be  carried  ofif  without  penetrating  the 
houses  of  the  complainants. 

It  must  also  be  taken  as  established  that  Burnet  Street,  in 
this  locality,  and  the  adjoining  parts  of  the  city,  are,  if  not 
continuously,  thickly  built  up,  and  have  been  so  built  up  for 
years;  that  these  buildings  have  been  and  now  are  used  for 
<lwellings;  that  the  complainants  all  occupy  dwellings  on 
Burnet  Street  between  New  and  Oliver  streets,  and  that  the 
dwelling-house  of  the  complainant  Agnew  is  on  the  opposite 
side  of  Burnet  Street,  and' within  forty  feet  of  the  proposed 
{)0ttcr7;  that  this  part  of  the  city  is  used  for  business  and 
inechanical  purposes,  and  is  in  the  neighborhood  of  the  canal 
and  river,  and  of  the  wharves,  docks,  and  coal  and  lumber- 
yards on  it,  and  is  not  the  residence  of  the  more  wealthy  and 
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luxurious  inhabitants,  but  is  occupied  by  business  men  and 
mechanics  of  moderate  means. 

The  question  is,  whether  this  factory,  and  the  business  pro- 
posed to  be  carried  on  in  it  in  the  manner  stated,  will  be,  in 
that  neighborhood  and  to  these  complainants,  a  nuisance,  such 
as  this  court  ought  to  prevent  and  restrain. 

The  defendant  contends  that  it  will  not  be  a  nuisance, — 1. 
Because  the  annoyance  will  not  be  great,  and  only  occasional, 
principally  in  the  night,  when  it  will  not  be  much  noticed,  and 
will  not  be  injurious  to  health;  2.  Because  it  is  in  an  old  part 
of  the  town,  now  deserted  by  the  better  class  of  residents,  and 
given  up  principally  to  trade  and  manufactures,  and  on  which 
there  are  not  many  valuable  buildings;  and  3.  Because  it  is 
near  the  canal  and  river,  where  there  is  an  abundant  supply 
of  water  to  extinguish  any  fires  which  may  be  occasioned  by 
the  business. 

The  first  question  is,  whether  the  large  volume  of  dense 
smoke  issuing  from  this  factory  upon  the  premises,  and  pene- 
trating the  dwellings  of  the  complainants,  is  such  a  nuisance 
as  will  be  restrained  by  this  court.  The  business  is  a  lawful 
one;  there  can  be  no  pretense  that  it  is  injurious  to  health; 
and  it  is  a  question  of  great  practical  importance  in  this 
state,  where  manufactures  fiourish  and  are  on  the  increase, 
whether  such  business  can  be  permitted  in  the  neighborhood  of 
dwelling-houses,  where  the  smoke  and  cinders  render  the  houses 
uncomfortable  to  the  inhabitants.  Smoke,  noise,  or  bad  odors, 
even  when  not  injurious  to  health,  may  render  a  dwelling  very 
uncomfortable,  so  as  to  drive  from  it  any  one  not  compelled 
by  poverty  to  remain.  If  the  citizen  has  no  protection  against 
such  annoyances,  the  comfort  and  value  of  his  home  can  be 
destroyed  by  any  one  that  may  choose  to  erect  such  annoyance 
near  it,  and  no  one  not  rich  enough  to  buy  all  the  land  around 
him  from  which  he  could  be  so  annoyed  could  be  safe. 

The  law  takes  care  that  lawful  and  useful  business  shall  not 
be  put  a  stop  to  on  account  of  every  trifiing  or  imaginary  an- 
noyance, such  as  may  offend  the  taste  or  disturb  the  nerves  of 
a  fastidious  or  over-refined  person.  But  on  the  other  hand,  it 
does  not  allow  any  one,  whatever  his  circumstances  or  condi- 
tion may  be,  to  be  driven  from  his  home,  or  to  be  compelled 
to  live  in  it  in  positive  discomfort,  although  caused  by  a  lawful 
and  useful  business  carried  on  in  his  vicinity.  The  maxim« 
Sic  uUre  tw>  ut  alienum  mm  Imdca^  expresses  the  well-estab* 
lished  doctrine  of  the  law. 

Ail  Dm.  Vol.  XOVn— 12 
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It  is  not  necessary  to  constitute  a  nuisance  that  the  matter 
complained  of  should  affect  the  health  or  do  injury  to  ma- 
terial property.  It  is  sufficient,  in  the  language  of  Sir  Knight 
Bruce,  if  it  is  "  an  inconvenience  materially  interfering  with 
the  ordinary  comfort  physically  of  human  existence,  not  merely 
according  to  elegant  and  dainty  modes  and  habits  of  living, 
hut  according  to  plain  and  sober  and  simple  notions  among 
the  English  people." 

In  accordance  with  this  view,  it  is  settled  in  England  and 
in  this  country,  that  smoke,  or  offensive  vapors,  or  noise,  al- 
though not  injurious  to  health,  may  constitute  a  nuisance;  the 
only  question  being  whether  the  degree  or  extent  is  such  as  to 
interfere  materially  with  the  comfort  of  life.  Lord  Mansfield, 
in  the  case  of  Rex  v.  WhitCj  1  Burr.  337,  which  was  on  an  in- 
dictment for  causing  ''a  noisome,  offensive,  and  stinking 
smoke,"  held  that  ^^  it  is  not  necessary  that  the  smell  should 
be  unwholesome;  it  is  enough  if  it  renders  the  enjoyment  of 
life  and  property  uncomfortable."  In  Rex  v.  Neilj  2  Car.  &  P. 
488,  on  an  indictment  for  carrying  on  the  trade  of  a  varnish- 
maker,  Abbott,  C.  J.,  says:  ^^  It  is  not  necessary  that  a  public 
nuisance  should  be  injurious  to  health;  if  there  be  smells  of- 
fensive to  the  senses,  that  is  enough;  as  the  neighborhood  has 
a  right  to  fresh  and  pure  air."  In  Simpson  v.  Savage,  1  Com. 
B.,  N.  S.,  347,  it  seems  to  be  taken  for  granted  that  smoke  and 
soot  alone  would  constitute  a  nuisance,  if  the  action  had  been 
brought  by  the  tenant.  Bramwell,  B.,  in  Bamford  v.  Tumleyy 
3  Best  <fe  S.  81,  an  action  for  offensive  smoke  from  a  lime-kiln, 
declares  that  the  defendant  has  done  that  which  is  actionable 
as  being  a  nuisance  to  the  plaintiff's  habitation,  by  causing  a 
sensible  diminution  of  the  comfortable  enjoyment  of  it.  In 
Sampson  v.  Smithy  8  Sim.  272,  a  bill  to  restrain  the  use  of  a 
steam-engine,  which  emitted  smoke  and  soot  on  complainant's 
premises,  was  sustained  on  demurrer.  In  Walter  v.  Selfe,  4 
De  Oex  &  S.  318,  the  complainant  sought  to  restrain  burning 
a  brick-kiln  near  his  dwelling-house,  on  account  of  the  annoy- 
ance from  the  smoko  and  vapor,  not  contended  to  be  injurious 
to  health.  Vice-Chancellor  Bruce  says  that  the  complainant 
is  entitled  to  have  an  unpolluted  and  untainted  atmosphere, 
*^ meaning  by  'unpolluted'  and  'untainted,'  not  necessarily  air 
as  fresh,  free,  and  pure  as,  at  the  time  of  building  his  house, 
the  atmosphere  then  was,  but  air  not  rendered  to  an  important 
degree  less  comfortable,  or  at  least  not  rendered  incompatible 
with  the  physical  comfort  of  human  existence;  a  phrase  to  be 


Oct.  1868.]  Ross  t;.  Butler.  659 

understood,  of  course,  with  reference  to  the  climate  and  habits 
of  England."  Again:  "Whether  this  is  or  will  be  an  inconve- 
nience to  the  occupier  of  the  plaintiff's  house  as  occupier  of 
it  must  be  answered  in  the  a£5rmatiTe,  though  whether  to 
the  extent  of  being  noxious  to  human  health,  animal  health, 
or  vegetable  health,  I  do  not  say,  or  deem  it  necessary  to  inti- 
mate an  opinion."  In  Crump  v.  Laniberiy  L.  R.  3  Eq.  409,  in 
1867,  the  plaintiff  asked  to  restrain  the  carrying  on  a  forge 
near  his  premises,  on  account  of  the  smoke  and  offensive  ef- 
fluvia that  proceeded  from  a  chimney  fifty  feet  high,  fifty- 
eight  yards  from  plaintiff's  house,  and  the  noise  by  the 
hammers  used.  Lord  Romilly,  master  of  the  rolls,  says:  "  With 
respect  to  the  question  of  law,  I  consider  it  to  be  established 
by  numerous  decisions  that  smoke,  unaccompanied  by  noise 
or  noxious  vapors,  that  noise  alone,  that  offensive  vapors  alone, 
although  not  injurious  to  health,  may  severally  constitute  a 
nuisance  to  the  owner  of  adjoining  or  neighboring  property  "; 
and  he  granted  the  injunction  for  the  smoke  and  noise  alone. 

The  supreme  court  of  New  York,  in  the  case  of  Fish  v.  Dodge^ 
4  Denio,  311  [47  Am.  Dec.  254],  which  was  for  a  nuisance  by 
noise  and  dust  from  a  steam-boiler  factory  adjoining  the  plain- 
tiff's dwelling-house,  hold  that  "  it  is  not  necessary  that  tne 
owner  should  have  been  driven  from  his  dwelling;  it  is  enough 
that  the  enjoyment  of  life  and  property  has  been  rendered  un- 
comfortable." 

The  same  principle  was  held  by  the  supreme  court  of  New 
York,  in  Peck  v.  Elder,  3  Sand.  126,  and  in  Howard  v.  Lee,  3 
Id.  281,  and  by  Chancellor  Walworth,  in  Catlin  v.  Valentine, 
9  Paige,  575  [38  Am.  Dec.  567];  also  by  the  supreme  court  of 
Massachusetts,  in  Wesson  v.  Washburn  Iron  Co,,  13  Allen,  95 
[90  Am.  Dec.  181].  The  supreme  court  of  Maine,  in  Barnes  v. 
Hathom,  54  Me.  124,  also  sanction  it.  In  the  case  of  Rhodes  v. 
Dunbar,  57  Pa.  St.  274,  Chief  Justice  Thomson,  although  in 
delivering  the  opinion  of  the  court  he  says,  "annoyances 
without  damage  are  no  ground  for  injunction,"  yet  declares 
that  if,  by  reason  of  defendants  continuing  to  use  chips,  shav- 
ings, and  saw-dust  as  fuel,  the  smoke,  soot,  and  dust  com- 
plained of  should  continue,  and  be  a  nuisance,  equity  would 
enjoin  against  the  use  of  such  fuel. 

In  this  court.  Chancellor  Williamson,  in  Davidson  v.  Isham, 
9  N.  J.  Eq.  189,  held  that  "  it  is  not  necessary  that  the  smell 
should  be  unwholesome;  it  is  enough  that  it  renders  the  en- 
joyment of  life  and  property  uncomfortable  ";  and  again:  ^'  The 
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authorities  are  abundant  to  sustain  the  position  that  an  in* 
dividual  cannot  erect  in  a  densely  settled  portion  of  a  city  or 
town,  occupied  by  private  dwellings,  any  kind  of  manufactur- 
ing establishments,  and  so  use  the  machinery  and  carry  on 
the  business  as  to  render  living  in  the  neighborhood  uncom- 
fortable, either  on  account  of  tiie  noise  it  occasions,  or  of  its 
smoke  and  offensive  smells."  The  same  jurist,  in  Wolcott  v. 
Melick,  11  N.  J.  Eq.  207  [66  Am.  Dec.  790],  declares  that 
^^  the  court  will  interpose  to  prevent  the  prosecution  of  a  legal 
trade,  where  it  is  carried  on  in  such  a  manner  as  to  injure  an 
adjoining  tenant,  or  to  affect  the  air  with  noisome  smells, 
gases,  or  smokes  injurious  to  health,  or  rendering  the  enjoy- 
ment of  life  within  a  neighboring  dwelling-house  uncomfort- 
able." And  although  he  dissolved  the  injunction  in  that  case 
because  it  seemed  doubtful  from  the  evidence  whether  the 
smoke  would  annoy  the  complainants,  yet  he  declares,  *'  As 
to  the  smoke  and  cinders,  if  the  steam-engine  is  driven  in  such 
a  way  as  to  throw  them  into  and  upon  the  dwellings  so  as  to 
annoy  the  inmates,  against  such  annoyance  this  court  will  pro- 
tect the  complainants."  Chancellor  Green,  in  Holsman  v. 
Boiling  Spring  Co.,  14  N.  J.  Eq.  343,  declares  that  where  the 
nuisance  operates  to  diminish  the  comfort  of  a  dwelling-house, 
the  party  injured  is  entitled  to  protection  by  injunction. 

The  law,  then,  must  be  regarded  as  settled,  that  when  the 
prosecution  of  a  business,  of  itself  lawful,  in  the  neighborhood 
of  a  dwelling-house,  renders  the  enjoyment  of  it  materially  un- 
comfortable, by  the  smoke  and  cinders,  or  noise,  or  offensive 
odors  produced  by  such  business,  although  not  in  any  degree 
injurious  to  health,  the  carrying  on  such  business  there  is 
a  nuisance,  and  it  will  be  restrained  by  injunction. 

That  large  quantities  of  dense  smoke  produced  by  burning 
pine  wood,  with  the  cinders  floating  in  it,  falling  upon  the 
houses  and  yards  in  the  vicinity,  and  penetrating  the  dwell- 
ings, would  cause  material  discomfort,  there  can  be  no  doubt. 
In  this  case,  it  is  contended  that  as  the  burning  will  be  but 
twice  in  a  month,  and  for  twelve  hours  only,  and  that  princi- 
pally at  night,  it  will  be  so  slight  as  not  to  be  a  material  dis- 
comfort. 

A  nuisance  of  this  kind  may  possibly  occur  so  seldom  that 
it  will  not  be  held  io  produce  a  material  discomfort.  Where 
the  occurrence  was  only  accidental,  and  not  produced  by  the 
regular  course  of  business,  and  recurring  only  three  or  four 
times  a  year,  and  not  intended  to  be  again  permitted,  it  was 
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held  not  to  be  a  proper  cause  for  an  injunction  to  stop  a  lawful 
business,  but  that  the  party  must  be  put  to  his  action  for 
damages. 

But  I  am  not  aware  of  any  authority  or  established  prin- 
ciple holding  that  a  clear,  unmistakable  nuisance,  which  it  is 
intended  to  commit  periodically,  will  be  permitted  because  it 
does  not  exist  the  greater  portion  of  the  time,  but  only  for  a 
small  portion  of  it.  This  court  will  not  determine  that  a 
family  shall  have  their  dwelling-house  made  uncomfortable  to 
live  in  for  twelve  hours  once  in  two  weeks,  or  that  they  shall 
protect  themselves  by  closing  the  house  tightly,  and  remain- 
ing indoors  for  that  time.  It  is  surely  no  justification  to  a 
wrong-doer  that  he  takes  away  only  one  twenty-eighth  of  his 
neighbor's  property,  comfort,  or  life. 

The  qualifications  contained  in  the  opinions  of  the  judges, 
that  a  lawful  business  will  not  be  restrained  for  every  trifling 
inconvenience,  and  that  persons  must  not  stand  on  extreme 
rights,  and  bring  actions  in  respect  to  every  matter  of  annoy- 
ance, does  not  refer  to  the  proportion  of  time  for  which  the 
nuisance  is  continued,  but  only  to  the  degree  or  kind  of  an- 
noyance. As  if  in  a  manufacturing  town  continually  filled  with 
smoke  and  dust,  a  new  establishment  was  erected  which  added 
in  some  degree  to  it,  or  in  a  vicinity  where  the  sounds  of 
smiths'  hammers  and  the  snorting  of  steam-engines  were  con- 
tinually heard,  another  forge  or  steam-engine  was  started,  it 
would  not  be  a  nuisance  if  the  others  had  by  time  estab- 
lished their  right  to  continue.  So  matters  that  are  an  annoy- 
ance by  being  merely  disagreeable  or  unsightly,  as  a  well-kept 
butcher-shop  or  a  green-grocer's  stall  near  a  costly  dwelling- 
house,  or  any  business  that  attracts  crowds  of  orderly  persons, 
or  numbers  of  carts  and  carriages,  although  very  undesirable 
neighbors,  yet  are  not  nuisances,  even  should  they  seriously 
afiect  the  value  of  the  property  by  driving  away  tenants,  and 
prevent  it  being  let  to  any  who  would  pay  high  rents.  These 
are  the  natural  and  necessary  consequences  of  living  in  a  city 
or  town  compactly  built,  and  do  not,  like  dense  smoke  and 
offensive  smells,  annoy  every  one,  but  only  those  whose  taste 
makes  such  matters  repulsive  to  them. 

Another  question  raised  is,  whether  this  business,  although 
in  some  places  it  might  be  a  nuisance,  is  not  lawful  here,  on 
the  ground  that  this  is  a  part  of  the  city  devoted  to  such  busi- 
ness, and  therefore  a  convenient  and  proper  place  for  it.  The 
defendant  is  about  to  erect  his  pottery  in  a  part  of  the  city 
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where  there  are  no  costly  dwellings,  and  inhabited  by  persons 
in  moderate  circumstances,  some  of  whom  are  mechanics  and 
some  tradesmen,  and  carry  on  their  trades  and  business  on 
their  own  premises,  but  none  of  whom  cause  any  annoyance 
in  kind  or  degree  like  the  smoke  of  such  a  pottery. 

The  doctrine  that  a  business,  which  of  itself  was  a  nuisance 
to  dwellings  in  its  vicinity,  might  be  carried  on  lawfully  if  in 
a  convenient  and  suitable  place,  has  been  applied  to  justify 
such  business  to  the  discomfort  of  the  inhabitants  in  their  own 
dwelling-houses,  on  the  ground  that  such  trade  and  business 
must  be  carried  on  somewhere,  and  that  certain  places  should 
be  considered  proper  for,  and  dedicated  to,  such  purposes. 
This  position  has  been  supported  by  many  dicia^  and  some 
authorities. 

In  England,  it  was  founded  on  a  dictum  of  Baron  Comyns 
in  his  Digest,  title,  Action  upon  the  Case  for  a  Nuisance,  C,  in 
which  he  says:  ''So  it  does  not  lie  for  a  reasonable  use  of  any 
right,  though  it  be  to  the  annoyance  of  another;  as  if  a  butcher, 
brewer,  etc.,  use  his  trade  in  a  convenient  place,  though  it  be 
to  the  annoyance  of  his  neighbor."  And  on  this  authority  the 
court  of  common  pleas,  in  the  case  of  Hole  v.  Barlow^  4  Com.  B., 
N.  S.,  334,  held  that  it  was  no  misdirection  for  the  judge  at 
nisi  priua  to  submit  it  to  a  jury,  whether  the  burning  of  brick, 
the  nuisance  there  complained  of,  was  in  a  proper  and  con- 
venient place. 

But  this  case  was  expressly  overruled  in  Bamford  v.  IVm- 
Uyy  3  Best  &  S.  62,  65,  first  in  the  king's  bench,  and  then  on 
error  in  the  exchequer  chamber.  Afterwards  the  question  was 
again  raised  in  the  case  of  Tipping  v.  Si.  Helenas  Smdting  Co.^ 
by  which  the  law  is  considered  as  finally  settled  in  England. 
On  the  trial  at  the  assizes.  Justice  Mellor  refused  to  direct  the 
jury  to  consider  whether  the  place  was  a  proper  and  convenient 
one  for  the  business.  But  he  instructed  them  ''that  every  man 
is  bound  to  use  his  property  in  such  manner  as  not  to  injure 
the  property  of  his  neighbor,  unless,  by  lapse  of  a  certain 
period  of  time,  he  has  acquired  a  prescriptive  right  so  to  do. 
But  the  law  does  not  regard  trifling  inconveniences;  every- 
thing must  be  looked  at  from  a  reasonable  point  of  view;  and, 
therefore,  in  an  action  for  nuisance  by  obnoxious  vapors  aris- 
ing on  the  lands  of  another,  the  injury,  to  be  actionable,  must 
be  such  as  visibly  to  diminish  the  value  of  the  property,  and 
the  comfort  and  enjoyment  of  it."  In  that  case  the  plaintiff 
liad  bought  his  property  after  the  defendant's  works  had  been 
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erected  and  were  in  operation.  The  court  of  king's  bench,  4 
Best  &  S.  608,  held  the  direction  at  the  trial  was  correct,  Chief 
Justice  Cockburn  observing  that  if  it  was  wrong  in  any  respect 
the  error  was  in  favor  of  the  defendant.  On  error  in  the  ex* 
chequer  chamber,  4  Id.  616,  the  judgment  was  confirmed; 
Pollock,  C.  B.,  who  had  dissented  in  overruling  Hole  v.  Barlow^ 
Bupra^  in  deciding  Bamford  v.  Turrdey,  Bupra^  concurring,  feel- 
ing bound  by  the  authority  of  that  case.  The  defendants  car- 
ried the  case  to  the  house  of  lords,  where  the  judgment  of  the 
exchequer  and  the  direction  of  Justice  Mellor  were  unani- 
mously approved  and  affirmed,  without  hearing  the  counsel 
for  the  respondents:  11  H.  L.  Cas.  642,  116  Eng.  Com.  L.  1093. 

Lord  Chancellor  Westbury  alone  makes  a  distinction  be- 
tween *^ sensible  personal  discomfort"  and  "a  material  injury 
to  property,"  saying  that  whether  the  former  is  a  nuisance 
depends  upon  circumstances.  But  his  instances  show  what 
kind  of  discomfort  he  intended.  None  of  the  other  judges 
make  such  distinction,  but  simply  approve  the  directions  of 
Justice  Mellor.  The  judgment  of  the  common  pleas,  in  Cavey 
v.  Ledbittery  13  Com.  B.,  N.  S.,  470,  of  Vice-Chancellor  Stuart, 
in  Beardmore  v.  LeadweU,  3  Giff.  683,  of  Lord  Romilly,  in 
Crump  V.  Lambertj  L.  R.  3  Eq.  409,  and  of  Vice-Chancellor 
Wood,  in  Cooke  v.  Forbes^  L.  R.  5  Eq.  Cas.  173,  are  in  accord- 
ance with  this  doctrine. 

This  question,  whether  the  locality  of  works  which  in  most 
places  would  be  a  nuisance  is  a  justification  of  their  erection 
and  maintenance  has  never  been  considered  or  adjudicated  in 
New  Jersey.  In  the  case  of  Butler  v.  Rogers,  9  N.  J.  Eq.  487, 
the  complaint  was  the  erection  of  an  additional  blacksmith 
shop  on  premises  which  had  been  occupied  for  making  loco- 
motives for  twenty  years,  in  the  midst  of  the  business  part  of 
the  manufacturing  town  of  Paterson;  and  the  establishment 
of  the  complainant,  to  which  injury  was  apprehended,  was  a 
large  paper-mill,  which  had  a  blacksmith  shop  connected  with 
it  on  the  same  lot,  and  nearer  to  it  than  the  projected  shop  of 
the  defendants.  Yet  Chancellor  Williamson,  in  refusing  the 
injunction,  although  he  recites  these  facts,  does  not  place  his 
opinion  on  that  ground;  and  it  may  seem  a  fair  inference  that 
he  did  not  think  this  ground  sufficient,  but  he  does  not  so 
declare. 

I  find  no  authority  that  will  warrant  the  position  that  the 
part  of  a  town  which  is  occupied  by  tradesmen  and  mechanics 
for  residences,  and  carrying  on  their  trades  and  business,  and 
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which  contains  no  elegant  or  costly  dwellings,  and  is  not  in- 
habited by  the  wealthy  and  luxurious,  is  a  p'-opor  and  conve- 
nient place  for  carrying  on  business  which  renders  the  dwellings 
there  uncomfortable  to  the  owners  and  their  families  by  of!eii- 
sive  smells,  smoke,  cinders,  or  intolerable  noises,  even  if  the 
inhabitants  are  themselves  artisans,  who  work  at  trades  occa- 
sioning some  degree  of  noise,  smoke,  and  cinders.  Some  parts 
of  a  town  may,*  by  lapse  of  time  or  prescription,  by  the  con- 
tinuance of  a  number  of  factories  long  enough  to  have  a  right 
as  against  every  one,  be  so  dedicated  to  smells,  smoke,  noise, 
and  dust  that  an  additional  factory,  which  adds  a  little  to  the 
common  evil,  would  not  be  considered  at  law  a  nuisance,  or  be 
restrained  in  equity. 

There  is  no  principle  in  law,  or  the  reasons  on  which  its 
rules  are  founded,  which  should  give  protection  to  the  large 
comforts  and  enjoyments  with  which  the  wealthy  and  luxu- 
rious are  surrounded,  and  fail  to  secure  to  the  artisan  and 
laborer  and  their  families  the  fewer  and  more  restricted  com- 
forts which  they  enjoy. 

But  the  question  remains,  What  degree  or  amount  of  dis- 
comfort is  necessary  to  constitute  a  nuisance?  It  is  clear  that 
everything  that  renders  the  air  a  little  less  pure,  or  is  to  any 
extent  disagreeable,  is  not  necessarily  a  nuisance.  The  smoke 
that  may,  in  certain  conditions  of  the  atmosphere,  descend 
from  a  neighbor's  chimney,  the  fumes  that  may  sometimes  be 
wafted  from  his  kitchen,  though  not  desirable  or  agreeable,  are 
not  a  nuisance.  Between  them  and  the  dense  smoke  from  a 
kiln  or  factory,  that  renders  breathing  difficult  and  painful, 
and  smells  offensive  to  the  verge  of  nauseating,  there  is  debat- 
able ground,  on  which  it  may  be  difficult  to  fix  the  exact  point 
at  which  the  smoke  or  smell  becomes  a  nuisance  in  the  eye  of 
the  law. 

The  word  "uncomfortable"  is  not  precise,  nor  does  the 
phrase  of  Vice-Ghancellor  Bruce,  "according  to  plain  and 
sober  and  simple  notions  among  the  English  people,"  add 
much  to  making  it  definite.  In  fact,  no  precise  definition  can 
be  given;  each  case  has  to  be  judged  of  by  itself. 

Here  the  question  is,  whether  a  dense  smoke  laden  with 
cinders,  caused  by  the  burning  of  pine  wood,  and  continued 
for  twelve  hours  twice  in  each  month,  falling  upon  and  pene- 
trating the  houses  and  premises  of  the  complainants  at  dis- 
tances var3dng  from  forty  to  two  hundred  feet,  would  cause 
such  injury,  annoyance,  and  discomfort  as  would  constitute  a 
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legal  nuisance.  I  am  of  opinion  that  it  would.  The  building 
of  the  pottery  would  be  no  nuisance.  It  is  possible  that  the 
burning  of  earthen-ware  may  be  conducted  with  other  fuel 
than  pine  wood,  not  emitting  large  quantities  of  dark,  denso 
smoke  or  cinders;  and  equity  will  not  interfere  against  a 
nuisance  that  is  only  contingent.  The  defendant  may,  if  he 
sees  fit,  finish  his  building.  But  it  was  proper  for  the  com- 
plainants, as  soon  as  they  knew  of  his  intention  to  use  the 
building  for  a  purpose  objectionable  to  them,  to  apply  in  equity 
for  relief.  This  court  would  be  very  reluctant  to  interfere,  if 
they  had  stood  by  without  objection,  and  allowed  him  to  ex- 
pend his  money. 

An  injunction  must  issue  against  using  the  building  for 
burning  earthen-ware,  or  any  manufacture  with  pine  wood,  or 
any  fuel  that  may  emit  large  quantities  of  dense  smoke.  The 
injunction,  of  course,  may  be  removed  or  modified,  if  upon  the 
final  hearing  of  the  cause  it  appears  that  the  consequences  on 
which  this  decision  is  founded  will  not  follow  from  such  use 
of  the  premises. 

Lawtul  BuBiNsas  mat  bb  so  Oabbibd  ok  as  to  bb  Nuisahcb:  8e» 
Wesson  ▼.  WaMum  Iron  Co.,  90  Am.  Deo.  ISl,  note  187»  where  other  case* 
lie  collected;  AMrook  ▼.  CommomoeaUh,  89  Id.  616,  note  620,  where  a  nnm- 
ber  of  other  oaaes  are  collected.  Any  bnginesa,  however  lawful,  which  caoBea 
annoyances  that  materially  interfere  with  the  ordinary  physical  comfort  of 
human  existence  is  a  nuisance:  Cleveland  ▼.  CUkena'  Gas  Light  Co,,  20  N.  J. 
}Cq.  205;  AUomey-OtnenU  y.  Steward,  20  Id.  417,  both  citing  the  principal 
ease.  Filling  the  air  around  a  dwelling-house  with  dense  smoke,  soot,  and 
oinders,  or  with  noxious  or  offensive  odors  or  vapors,  or  with  annoying  noises, 
to  such  a  degree  as  will  render  living  in  the  house  uncomfortable  to  person* 
of  ordinary  sensitiveness  on  those  matters,  is  a  nuisance:  Duncan  v.  ffafftn, 
22  Id.  27;  WaJiU  v.  Seinbaeh,  76  lU.  327,  both  citmg  the  principal  case. 
Bach  odors  or  gases  need  not  be  noxious  or  unwholesome;  if  they  are  offens- 
ive and  disagreeable  in  such  a  maimer  as  to  render  life  uncomfortable,  it  i» 
•ufficient:  MdQS  v.  Liiier,  23  N.  J.  Eq.  201,  citing  the  principal  case. 

Annoyance,  to  Ck)NSTiTUTB  NuiSAiroB,  nkbd  not  bb  Such  as  to  En- 
danger Health:  See  Ashbrook  v.  CommonweaUh,  89  Am.  Deo.  616^  note  620,. 
where  other  cases  are  collected. 

NnisANCB  MAY  BB  Pbodttced  BY  Offensivb  SoiTKDS:  Bishop  V.  Bmki,  87 
Am.  Dec.  197,  note  199,  where  other  cases  are  collected. 

When  Nuisancb  will  bb  Enjoinbd:  See  WoiUxU  v.  MtUdB^  60  Am.  Deo. 
790,  note  799,  where  other  cases  are  collected. 

Ibjunotion  against  Threatened  Nuisance:  See  Ryan  v.  Cofm^  IZ 
Dm.  106,  note  .113,  where  this  subject  is  discussed  at  length. 
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Fbazier  V.  Babnum. 

[19  NSW  JBB8ST  EQUITT,  3UI.J 

Lace  Shawl  u  Wkarino  Apparbl,  and,  as  Such,  Exkmft  from  exeeatioii 
in  New  Jersey.  Whether  it  is  of  greater  valae  than  the  owner  ought  to 
wear,  in  her  condition  in  life  as  to  property,  cannot  be  inqnired  into^ 
where  it  was  bought  for  her  nae  before  judgment  or  claim  against  her. 

Rings  and  Jewelry  are  not  Wearing  Apparel,  and  are  liable  to  seizure 
upon  execution  for  debt;  and  since  it  may  be  out  of  the  sheriff's  power 
to  levy  on  or  take  possession  of  them,  they  being  generally  worn  on  the 
person,  the  court  will  appoint  a  receiver  and  order  a  delivery  of  them  to 
be  made  to  him. 

Fund  Held  in  Trust  for  Debtor  is  Exempt  from  £xecdtioh»  where 
such  fund  has  proceeded  from  some  other  person  than  the  debtor. 

Motion  for  receiver,  and  to  compel  assignment  and  delivery 
of  property.    The  facts  are  stated  in  the  opinion. 

Ransom^  for  the  complainants. 

A.  K»  Brovm  and  /.  W,  Scudder^  for  the  defendants. 

By  Court,  Zabriskie,  Chancellor.  The  complainants  ob- 
tained a  judgment  against  the  defendants,  Elizabeth  L.  Bar- 
num  and  Edward  McWilliams,  in  the  Hudson  County  circuit 
court.  On  this  judgment  an  execution  was  returned  unsatis- 
fied, leaving  a  balance  exceeding  one  hundred  dollars  due  to 
the  complainants.  Upon  a  bill  filed  under  the  supplement 
to  the  act  respecting  the  court  of  chancery,  passed  Marcli 
20,  1845,  and  the  supplement  to  that  act,  passed  April  12, 
1864,  an  order  was  made  for  the  examination  of  the  defend- 
ants. 

Under  this  order,  Elizabeth  L.  Bamum  was  examined  as  to 
her  property  and  things  in  action.  That  examination  dis- 
closed that  she  has  wearing  apparel  worth  $500,  including  a 
lace  shawl  worth  $300,  purchased  by  her  four  years  since,  in 
Paris;  that  she  has  jewelry  worth  about  $300,  and  is  entitled 
to  an  annuity  of  $875  per  annum.  This  annuity  was  given 
to  her  by  the  will  of  Melvin  S.  Whitney,  of  the  city  of  New 
York.  The  will  of  Whitney  was  admitted  to  probate  in  New 
York,  the  administrator  with  the  will  annexed  resides  there 
and  was  appointed  by  the  surrogate  of  the  city  of  New  York 
and  the  estate  and  assets  of  the  testator  are  in  that  city.  The 
will  gives  her  the  interest  of  $12,500,  which  the  testator  di- 
rects to  be  invested  by  his  executor  for  that  purpose,  at  the 
highest  legal  interest  by  the  law  of  New  York;  this  interest 
he  directs  to  be  paid  to  her  as  often  as  semi-annually,  as  long 
as  she  shall  remain  unmarried.    No  time  is  fixed  for  the  pay- 
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ment  of  the  interest.  It  has  generally  been  paid  to  her  in 
July  and  January. 

The  lace  shawl  is  wearing  apparel,  and,  by  law  in  this  state, 
all  wearing  apparel  is  exempt  from  execution.  Whether  the 
shawl  is  of  greater  value  than  she  ought  to  wear,  in  her  con- 
dition in  life  as  to  property,  cannot  be  inquired  into.  It  wag 
bought  for  her  use  before  the  complainant's  judgment  or 
claim.  The  only  inquiry  which  could  be  made  is,  whether 
it  is  held  in  good  faith  as  wearing  apparel,  or  purchased  for 
the  purpose  of  putting  the  price  beyond  the  reach  of  creditors. 

The  rings  and  jewelry  are  not  wearing  apparel,  and  must 
be  given  up  to  the  complainant  to  satisfy  his  debt.  Being 
articles  generally  worn  on  the  person,  it  may  be  out  of  the 
power  of  the  sheriff  to  levy  on  or  take  possession  of  them,  but 
a  receiver  will  be  appointed  in  this  cause,  and  an  order  made 
to  deliver  them  to  him. 

The  annuity  given  by  the  will  of  Melvin  S.  Whitney  is  due 
from  parties  and  property  out  of  the  jurisdiction  of  this  court, 
and  no  receiver  appointed  here  could  sue  for  or  collect  it  in 
the  state  of  New  York.  But  it  is  a  chose  in  action,  and  as- 
signable both  by  the  law  of  this  state  and  of  the  state  of  New 
York,  and  an  assignment  of  it  made  here,  under  the  direction 
of  the  court,  to  a  receiver  would  enable  the  receiver  to  collect 
it  in  that  state  in  the  same  manner  as  he  could  collect  a  bond 
or  promissory  note  so  assigned.  It  is  a  rule  that  an  assign- 
ment made  by  the  action  of  the  law  of  any  state  or  nation, 
without  any  act  of  assignment  by  the  debtor,  is  not  valid  be- 
yond the  jurisdiction  of  that  state,  but  when  made  by  the 
person  to  whom  the  chose  in  action  belongs,  even  if  by  com- 
pulsion of  the  law  of  the  place  where  made,  it  is  good  every- 
where. 

But  the  difficulty  in  this  case  is,  that  the  annuity  proceeds 
from  a  fund  held  in  trust  for  the  debtor  by  the  representa- 
tives of  Whitney,  which  fund  proceeded  from  some  other 
person  than  the  debtor.  The  act  under  which  these  proceed- 
ings are  had  expressly  exempts  from  its  operations  cases 
where  the  trust  has  been  created  by,  or  the  fund  held  in  trust 
lias  proceeded  from,  some  person  other  than  the  debtor  him- 
self. This  case  is  within  the  words  and  intention  of  the  stat- 
ute. It  was  to  enable  creditors  to  reach  all  the  debtor's 
property,  and  to  prevent  his  placing  any  of  it  in  trust  for 
himself  so  that  it  could  not  be  reached,  that  this  act  was 
passed;  and  the  exception  was  intended  to  permit  any  other 
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person  to  provide  a  fund  for  the  support  or  benefit  of  the 
debtor,  and  place  it  beyond  the  reach  of  creditors,  by  placing 
it  in  trust. 

There  is  a  similar  statute  in  New  York;  but  that  state  has 
also  a  statute  which,  in  case  of  an  annuity  of  this  kind,  maketi 
any  excess  of  it  beyond  the  amount  required  for  the  educatioa 
acd  support  of  the  annuitant  liable  for  his  debts. 

Except  as  to  the  excess  thus  expressly  subjected  to  debts, 
the  courts  of  that  state  have  held  an  annuity  like  the  present 
protected  from  creditors  by  proceedings  in  chancery:  Seott  v. 
Neviusy  6  Duer,  672;  Rider  v.  A/a«on,  4  Sand.  Ch.  351;  S.  C, 
on  appeal,  2  Barb.  Ch.  79. 

It  is  clear,  then,  that  no  order  can  be  made  to  assign  the 
interest  of  the  defendant  in  this  annuity  for  the  benefit  of 
the  complainants. 

WsAUNG  Apparkl,  What  Exsmpt  ab:  Sae  Town$  ▼.  PraU,  66  Am* 
Deo.  726,  note  729,  where  other  OMes  we  oolleoted;  Made  t.  Pari$^  69  Id. 
267. 

ExxMpnoN  OF  Funds  Ukld  in  Tbust:  See  Famun*  Bank  ▼.  Beadont, 
28  Am.  Dec  226,  note  232;  Hindde^  v.  WiOkam.  48  Id.  642;  Cockey  ▼.  LtiHer^ 
71  Id.  588,  note  693.  The  priucipid  case  wm  cited  in  Hardadmrgh  ▼.  Blair^ 
80  N.  J.  Eq.  656,  to  the  point  that,  under  the  New  Jen^y  statate,  the  power 
of  courts  of  law  over  money  and  thinga  in  action  held  in  trust  for  the  debtor 
extendi  no  further  than  to  trusts  created  by  the  debtor  himself 

Tub  principal  gibs  was  distinouisbbd  in  Hardanburgh  ▼•  BlaStt  30  K.  J. 
Eq.  58. 
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Whirb  Cokmissionxbs,  to  Maju  Partition,  Givb  Dked  ior  Onb  Par- 
OKL  OF  Land,  containing  a  provision  that  no  buildings  shall  be  erected 
thereon  to  darken  the  windows  of  a  building  standing  along  the  line 
upon  an  adjoining  parcel,  sold  and  conveyed  by  them  at  the  same  time» 
the  purchaser  takes  subject  to  the  easement  for  the  benefit  of  the  ad- 
joining parcel,  although  the  condition  was  not  in  the  conditions  of  sale, 
and  he  objected  to  its  being  inserted  in  the  deed.  If  he  accepts  the 
deed,  he  will  be  bound  by  the  condition. 

Words  in  Dbrd  over  WmoH  Crooked  Linb  is  Drawn  with  Pkncil,  aa 
if  for  erasure  or  cancellation,  but  which  are  not  actually  erased  or  can- 
celed, form  a  part  of  the  deed;  and  if  the  purchaser  accepts  the  deed,  h# 
will  be  bound  thereby,  although  he  insisted  that  such  words  should  not 
be  in  the  deed,  and  was  told  that  they  had  been  canceled.  His  only 
remedy  in  such  cases  is  by  a  suit  to  reform  the  deed. 

OOMMiaSIONRRS    FOR    PARTITION    HAVB    POWBR    TO    SbLL    OnB    PaBOBL    OF 

Land  with  Easement  in  another  part  annexed  to  it^  and  to  aeU  the  ear* 
▼lent  parcel  subject  to  the  servitude. 
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Motion  to  dissolve  an  injunction.    The  opinion  states  the 
&cts. 

ShipmaUj  for  the  motion.  ^ 

/.  M,  Robeson^  contra. 

By  Court,  Zabriskie,  Chancellor.  John  Snover  died  in  the 
year  1865,  seised  of  a  number  of  houses  and  lots  in  the  village  of 
Blairsto  wn,  in  the  county  of  Warren.  The  house  and  lot  belong- 
ing to  the  complainant,  known  as  the  hotel  lot,  and  the  house 
and  lot  belonging  to  the  defendant,  which  adjoins  the  hotel  lot 
on  the  east,  were  parts  of  his  estate.  On  an  application  for  par- 
tition among  his  heirs,  in  the  orphans'  court  of  the  county, 
the  court  directed  the  property  to  be  sold  by  the  commission- 
ers appointed  to  make  partition.  The  commissioners,  at  a 
public  sale,  in  November,  1865,  sold  the  hotel  lot  to  Joseph 
Snover,  and  the  lot  of  the  defendant  to  him  and  one  Lauter- 
man.  The  deeds  for  both  lots  were  delivered  on  the  second 
day  of  April,  1866.  Joseph  S  jover,  in  April,  1867,  conveyed 
the  hotel  lot  to  the  complainant,  and  the  title  to  the  defend- 
ant's lot  became  afterwards  vested  in  him  solely. 

Both  lots  had  their  fronts  on  the  same  street,  and  the  hotel 
was  built  on  the  east  line  of  the  hotel  lot,  which  was  the  west 
line  of  defendant's  lot.  There  was  an  alley  of  four  feet  wide 
between  the  hotel  and  the  building  on  the  defendant's  lot. 
This  alley  extended  about  sixty  feet  from  the  street;  and  at 
and  across  the  rear  of  this  alley,  the  hotel  lot  extended  four 
feet  further  to  the  east.  In  the  rear  of  the  hotel  a  kitchen 
was  built,  which  extended  over  and  occupied  this  additional 
four  feet,  so  that  the  buildings  on  the  hotel  lot,  both  main 
building  and  kitchen,  for  their  whole  depth,  stood  upon  the 
line  between  the  two  lots.  The  building  on  defendant's  lot  did 
not  extend  beyond  the  alley.  In  the  easterly  end  of  the  hotel 
there  were  six  windows  opening  on  the  defendant's  lot,  and  in 
the  easterly  side  of  the  kitchen  there  were  four  windows  open- 
ing on  the  defendant's  lot.  John  Snover  had  within  twenty 
years  purchased  these  lots  from  a  former  owner,  and  at  the 
purchase  the  buildings  had  been  erected  with  the  windows 
placed  in  the  same  manner  as  they  were  at  the  sale  by  the 
commissioners.  Before  this,  at  one  time,  there  had  been  built 
and  kept  in  the  alley,  by  this  former  owner,  a  stairway  to  go 
into  the  second  story  of  his  building,  which  was  occupied  as  a 
physician's  office.  In  the  deed  to  the  defendant  and  Lauter- 
man  from  the  commissioners,  there  is  this  clause:   ^^  It  is 
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understood  and  agreed  between  the  parties  that  the  said  Lau- 
terman  and  Snover  are  not  to  erect  any  buildings  adjoining 
the  tavern-house  to  darken  the  windows,  more  than  to  put  up 
a  stairway  in  the  alley  between  the  two  houses,  to  go  into  their 
own  houses."  The  defendant  denies  in  his  answer  the  allega- 
tion that  this  clause  was  put  there  with  the  consent  of  him  and 
Lauterman,  but  admits  that  it  was  inserted  in  the  deed  by  the 
commissioners,  against  their  remonstrance,  and  without  their 
consent  And  he  alleges  in  his  answer  that  the  commission- 
ers promised  them  that  the  clause  should  be  erased  from  the 
deed,  and  that  they  supposed  it  was  erased;  that  over  this 
clause  in  the  deed  a  crooked  line  is  drawn  as  if  for  erasure, 
and  that  in  the  attestation  of  the  deed  it  is  recited  that  the 
erasures  and  interlineations  on  the  third  page  were  made  bo- 
fore  execution,  and  that  this  clause  is  on  the  third  page,  on 
which  there  are  erasures  and  interlineations  of  other  words. 
The  defendant  contends  that  the  commissioners  had  no  right 
to  insert  this  clause  without  his  and  Lauterman's  consent,  and 
that  they  were  entitled  to  a  deed  of  the  lot  by  its  simple  metes 
and  bounds,  without  this  reservation. 

The  defendant  was  erecting  and  about  to  finish  an  addition 
to  the  building  on  his  lot,  which  extends  beyond,  and  when 
finished  will  close  up  two  of  the  windows  in  the  kitchen  of  the 
hotel,  and  for  that  purpose  has  cut  away  the  eaves  of  the  roof 
over  the  kitchen  which  projected  upon  his  lot. 

The  defendant  admits  that  in  the  deed  from  the  commission- 
ers through  which  he  claims,  there  is  the  clause  above  set  forth. 
In  this  case  it  cannot  be  considered  whether  the  commission- 
ers had  the  right  to  insert  that  clause  in  the  deed,  or  whether 
the  defendant  is  not  entitled  to  have  the  deed  reformed  on  ac- 
count of  the  misrepresentation  of  the  commissioners  that  it 
had  been  erased  from  the  deed.  Such  relief  could  only  be 
had  in  a  proper  suit  for  that  purpose.  It  is  clear  from  the  an- 
swer that  the  clause  is  in  the  deed  as  delivered  and  recorded; 
and  a  crooked  line  drawn  over  the  words,  and  not  across  them, 
can  be  of  no  effect,  as  the  words  remain  uncanceled  and  not 
erased,  and  the  note  in  the  attestation  clause  is  warranted  by 
the  other  erasures  and  interlineations  on  the  page  referred  to. 

There  can  be  no  doubt  but  that  commissioners  like  these 
have  the  power,  if  it  will  in  their  judgment  be  a  benefit  to 
the  sale  of  property,  to  annex  to  one  part  an  easement  in 
another  part  of  the  property  to  be  sold,  and  to  sell  and  convey 
■uch  other  part  subject  to  the  servitude  of  such  easement. 
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The  defendant  and  Lauterman  might  not  perhaps,  in  this  case, 
have  been  bound  to  accept  a  deed  with  a  clause  establishing 
such  easement.  But  they  did  accept  it,  and  the  defendant 
now  holds  the  property  by  virtue  of  that  deed,  and  cannot  re- 
pudiate its  provisions  unless  it  be  reformed.  The  kitchen, 
being  part  of  the  hotel,  is  clearly  included  in  the  clause,  and 
is  entitled  to  have  its  windows  protected.  So  far  as  the  build- 
ing adjoining  the  kitchen  is  concerned,  the  injunction  must  be 
continued. 

As  to  the  stairway  in  the  alley,  this  clause  would  seem  to 
give  the  right  to  erect  it,  even  if  without  such  clause  the  de- 
fendant could  not  erect  it.  This  deed  was  delivered  at  the 
same  time  as  the  deed  to  Joseph  Snover,^and  they  would  seem 
to  be  one  transaction;  and  the  contents  of  this  may  have  been 
known  to  Joseph  Snover.  The  presumption  is,  that  they  were 
known  to  him.  If  the  deed  to  him  was  given  after  this  deed, 
or  with  knowledge  of  its  contents,  he  and  the  complainant 
would  be  bound  by  this  provision.  For  this  reason,  and  be- 
cause the  defendant  in  his  answer  denies  that  he  intends  to 
erect  in  the  alley  any  stairs  that  will  obstruct  the  passage  of 
light  or  air  to  the  building  of  the  complainant,  and  also  because 
the  injury  is  not  irreparable,  and  could  easily  be  removed  by 
abating  the  stairs  if  it  did  illegally  obstruct  the  light  and  ven- 
tilation, the  injunction  as  to  erecting  a  stairway  in  the  alley 
must  be  dissolved.  There  will  be  no  costs  allowed  to  either 
party. 

RnTBiOTiVB  CovxNAirrs  nr  Decd,  whin  Grxatx  Easements:  See  Jewell 
▼.  Letf  92  Am.  Deo.  744,  note  748,  where  other  eases  are  collected.  Com- 
missioners,  to  make  partition,  when  directed  to  seU  land,  have  power  to  sell  one 
part  with  an  easement  in  another  part  annexed  to  it,  and  to  sell  the  servient 
part  subject  to  snoh  easement,  and  snch  easement  will  be  valid  as  between  the 
pnrdhasers  at  the  sale:  Ecark  y.  iioffcr  efe.  qf  New  Brunturick,  38  N.  J.  L. 
61»  dting  tha  principal 
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Kav-BBiMDiT  Criditobs  OAmroT,  nr  New  Jebset,  Impeach  VoLuirrABT  As- 
aovwan  of  property  in  that  state,  made  by  a  non-resident  debtor,  which 
is  valid  by  the  law  of  the  place  where  made,  on  the  ground  that  such  as- 
signment is  incompatible  with  the  New  Jersey  statute.  And  this  role 
obtains  with  respect  to  real  estate  as  well  as  to  personal  proiMrty,  pro- 
Tided  the  form  of  the  assignment  is  snoh  as  is  required  by  the  laws  of  New 
Jersey. 
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Wherc  Debtor,  Kesidino  m  New  Yobk,  Makes  AflnavicBNT  withPrsfe&- 
SNCES  for  the  benefit  of  his  crediton,  yalid  in  that  state,  and  executes  in 
dne  form  a  conveyance  to  his  assignees  of  Isnd  in  New  Jersey,  who  oon- 
yey  the  same  to  purchasers,  creditors  of  the  debtor,  all  of  whom  are  non- 
residents of  New  Jersey,  will  be  perpetually  enjoined  from  levying  upon 
the  land  in  the  hands  of  snch  porchasers 


Bill  for  an  injunction.  Whittemore  had  conveyed  and 
Aligned  to  Freeman  and  Eumbel  all  his  property,  real  and  per- 
€onal,  in  trust  for  his  creditors,  subject  to  certain  preferences, 
among  them.  This  deed  conveyed  in  due  form  to  the  assignees 
a  lot  of  land  in  Paterson,  and  was  duly  recorded.  At  the  date 
of  the  assignment  the  parties  thereto  were  all  residents  of 
New  York,  and  the  assignment  was  admitted  to  be  valid  by  the 
laws  of  that  state.  Two  years  before  the  assignment,  Whitte- 
more had  given  a  mortgage  for  two  thousand  dollars  on  this 
lot  to  one  Mary  Morrell,  and  twenty  days  before  the  assign- 
ment he  had  given  another  mortgage  on  the  same  lot  to  Kum- 
bel  for  eight  thousand  dollars.  Subsequent  to  the  assignment, 
Freeman  and  Kumbel  conveyed  the  lot  to  Bentley  for  eight 
thousand  dollars,  of  which  six  thousand  dollars  was  paid  in 
cash,  and  the  balance  liquidated  by  the  assumption  of  the  Mor- 
rell mortgage.  At  the  time  of  this  sale,  the  Kumbel  mortgage 
was  canceled.  Bentley  afterwards  paid  off  the  Morrell  mort- 
gage, and  had  it  canceled  on  the  record.  He  also  repaired 
and  fitted  up  the  mill,  and  carried  on  his  business  in  it.  The 
respondents,  Hempstead,  Anable,  Howard,  and  Walker,  credi- 
tors of  Whittemore,  thereafter  recovered  judgments  against 
him,  and  caused  this  lot  to  be  seized  and  advertised  for  sale. 
Bentley  thereupon  filed  his  bill  to  restrain  these  proceedings 
and  to  have  his  title  protected,  or,  at  all  events,  to  have  the 
mortgages  declared  to  be  valid  liens,  on  the  ground  that  they 
had  been  canceled  by  mistake.  Kumbel  also  filed  a  cross- 
bill praying  that  his  mortgage  for  eight  thousand  dollars 
might  be  revived,  for  the  reason  that  he  had  canceled  the 
same,  misapprehending  his  title  under  the  assignment.  Tl  9 
decree  in  chancery  held  the  conveyance  invalid,  and  refused 
to  permit  the  mortgages  to  be  revived.  The  judgment  credi- 
tors, Hempstead  and  Anable,  were  residents  of  New  York, 
Walker  was  a  resident  of  Rhode  Island,  and  Howard  oC  New 
Hampshire. 

8,  TSittle  and  Bradley^  for  the  appellant. 

/.  W.  Jhylcr  and  0.  P^rher^  for  the  respondents. 
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By  Court,  Beasley,  C.  J.  The  decree  entered  in  the  court 
below  can  be  sustained  only  on  the  ground  that  the  assign- 
ment made  by  Whittemore,  for  the  benefit  of  his  creditors,  to 
Freeman  and  Eumbel,  is  void  with  respect  to  the  property  of 
the  debtor  situate  in  this  state.  This  assignment  was  exe- 
cuted in  New  York,  and  was  valid  by  the  laws  of  that  state; 
but  as  it  did  not  provide  for  an  equitable  distribution  of  the 
property  among  the  creditors,  but  created  preferences,  it  is  in- 
sisted that  it  stands  opposed,  in  this  respect,  to  the  statutory 
policy  of  our  own  state.  That  such  an  assignment  could  not 
prevail  against  a  legal  lien  subsequently  acquired  by  a  creditor, 
a  resident  of  this  state,  upon  property  situated,  at  the  time  of 
the  assignment  in  this  state,  was  the  doctrine  which  was 
settled,  upon  mature  consideration,  in  the  case  of  Vamum  v. 
Camp,  13  N.  J.  L.  326  [25  Am.  Dec.  476].  But  the  decree 
now  before  this  court  has  extended  the  boundaries  of  the  legal 
principle  thus  established,  and  has  applied  it  so  as  to  in- 
validate, in  favor  of  citizens  of  other  states,  the  assignment 
now  in  controversy.  Two  of  the  judgment  creditors  in  this 
case  are  and  were  residents  of  New  York,  the  state  under  the 
laws  of  which  the  assignment  in  question  was  made.  The 
other  two  were  non-residents  of  this  state;  the  one  residing  in 
Rhode  Island,  the  other  in  New  Hampshire. 

With  regard,  then,  in  the  first  place,  to  the  legal  position  in 
this  affair  of  the  two  creditors  resident  in  New  York: — 

In  the  case  of  Moore  v.  BonneUj  31  N.  J.  L.  90,  it  was  held 
that  an  assignment  for  the  benefit  of  creditors,  which  tad 
been  made  in  New  York,  and  in  conformity  to  the  laws  of 
that  commonwealth,  could  not  be  impeached  in  our  courts 
by  a  dtisen  of  that  state  on  the  ground  of  its  incompatibility 
with  our  laws.  I  am  not  aware  that  this  decision  stands  in 
opposition  to  any  authority.  As  far  as  my  research  extends, 
it  is  sustained  by  every  adjudication  which  has  been  made 
upon  the  subject.  In  Burioeh  v.  Taylor^  reported  in  16  Pick. 
335,  it  was  decided — this,  too,  being  the  only  point  presented 
by  the  case — that  an  assignment  of  personal  property  by  an 
insolvent  debtor  in  New  York,  which  was  valid  by  the  laws 
of  that  state,  was  valid  against  a  subsequent  attachment,  by  a 
citizen  of  New  York,  of  property  in  Massachusetts  belonging 
to  the  debtor,  although  such  assignment  was  invalid  under  the 
laws  of  Massachusetts.  This  result  was  reached  by  that  en- 
lightened tribunal  after  a  careful  consideration  of  the  ques* 
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tion,  and  is  maintained  in  an  opinion  prepared  evidently  with 
care  by  Chief  Justice  Shaw.  The  sau.c  qn»»Ftinn  being  raised 
in  Sanderson  v.  Bradford,  10  N.  H.  265,  the  court  said:  **The 
creditors  in  this  case  are  citizens  of  a  foreign  governujent,  and 
have  no  particular  claim  to  the  benefit  of  our  laws,  if  there 
is  any  conflict  between  them  and  the  laws  of  Massachusetts. 
....  No  reason  suggests  itself  why  they  should  stand  in  any 
better  situation  than  the  creditors  of  Bradford,  who  are  citizens 
of  Massachusetts."  Other  judicial  recognitions  of  this  doc- 
trine may  be  found  by  a  reference  to  BurriU  on  Assignments,, 
870. 

In  the  case  of  Moore  v.  Bonnellj  61  N.  J.  L.  90,  it  was  sug- 
gested, as  one  of  the  difficulties  inherent  in  the  theory  of  per- 
mitting a  creditor  resident  at  the  place  of  assignment  to  put 
it  in  question  out  of  that  jurisdiction,  that  any  acquisition  by^ 
him  of  the  property  of  the  debtor  embraced  in  the  assignment, 
although  situated  in  a  foreign  jurisdiction,  would  be  a  legal 
injury  to  the  assignee,  remediable  by  action  in  the  courts  of  the- 
domicile  of  such  debtor.  In  point  of  fact,  I  now  discover  that 
this  principle  has  been  put  in  practice,  and  in  such  a  mode  aa 
seems  to  me  clearly  to  demonstrate  the  impolicy  and  ir^ustice 
of  permitting  in  this  case  the  creditors  resident  in  New  York 
to  repudiate  this  assignment  which  is  unobjectionable  by  the 
laws  of  their  own  domicile.  The  circumstances  of  the  case  ta 
which  I  refer  were  these:  A  debtor  residing  in  the  state  of 
New  York  executed  an  assignment,  for  the  benefit  of  his  credi- 
tors, of  personal  property,  whose  situs  was  then  in  the  state  of 
Illinois.  This  instrument  was  made  and  delivered  in  the  state 
of  New  York,  and  after  its  execution  and  delivery  certain  of 
thfe  creditors  who  were  residents  of  New  York  obtained  an  at- 
tachment and  levied  it  on  the  property  in  Illinois,  which  they 
subsequently  caused  to  be  sold  under  a  judgment  obtained  by 
force  of  this  proceeding.  In  this  state  of  the  facts  it  was  de* 
cidcd  by  the  courts  of  New  York  that  such  creditors  were 
liable  to  the  assignee  in  trover  in  a  suit  in  that  state,  although 
the  assignment  was  void  by  the  laws  of  Illinois:  Van  Buskirk 
V.  Warren,  34  Barb.  457;  S.  C,  13  Abb.  Pr.  145. 

It  will  be  observed,  therefore,  that,  so  far  as  the  decree  in  the 
present  case  relates  to  the  claims  of  the  two  judgment  credi- 
tors resident  in  New  York,  it  would,  if  sustained,  have  this 
effect:  such  creditors  would  be  enabled  to  raise  from  the  lot 
conveyed  to  the  appellant  the  amount  of  their  debts;  but  that^ 
as  in  their  own  state  such  act  would  be  regarded  to  be  wrong- 
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ful  as  respects  Freeman  and  Kumbel,  the  assignees,  they  would 
be  compelled  to  pay  in  under  the  assignment  the  money  thus 
obtained.  Without  disputing  the  authority  of  the  decision 
just  quoted,  it  would  appear  impossible  to  avoid  this  inequita- 
ble consequence;  but  by  adhering  to  the  rule  adopted  in  Moore 
V.  Bonnelly  31  N.  J.  L.  90,  the  justice  of  the  case  is  perfectly 
preserved,  for  I  cannot  think  it  in  any  degree  a  hardship  to 
forbid  a  citizen  from  calling  in  question  the  validity  of  the 
laws  of  his  own  state,  even  though  he  does  so  in  a  foreign  juris- 
diction. 

Nor  am  I  able  to  concur  in  the  view  that  there  can  be  any 
discrimination  in  the  application  of  this  principle  between 
real  and  personal  estate.  If  the  assignment  as  to  form  and 
the  parties  to  it  be  adequate  to  pass  the  title  to  real  property 
according  to  the  laws  of  the  m  «i<«,  it  can  be  avoided  only  on 
the  ground  that  such  assignment  is  in  discordance  with  the 
policy  of  the  laws  of  such  state.  No  doubt  is  intended  to  be 
hinted  as  to  the  settled  existence  of  the  rule  that  the  validity 
of  every  disposition  of  real  estate  must  depend  upon  the  law 
of  the  country  in  which  that  estate  is  situated.  The  authori- 
ties referred  to  by  the  chancellor  in  his  opinion  in  this  case 
make  it  conspicuously  manifest  that  this  principle  has  passed 
into  a  maxim  of  universal  recognition.  I  do  not  question  this 
rule,  therefore,  but  I  am  constrained  to  question  the  applica- 
tion which  has  been  made  of  it  to  the  facts  now  in  hand.  It 
is  admitted  that  the  title  to  the  premises  in  question  cannot 
pass  unless  such  title  has  been  conveyed  in  every  particular, 
whether  with  respect  to  forms,  i)er8onSy  or  objects,  in  entire 
subjection  to  the  laws  of  this  state;  but  the  conviction  which 
compels  me  to  dissent  from  the  view  already  taken  is,  that 
such  conformity,  in  the  most  .complete  degree,  does  actually 
exist.  Is  this  not  so?  With  regard  to  mere  mode,  no  question 
can  be  made  on  this  head.  The  deed  in  question  has  been 
regularly  executed,  acknowledged,  and  recorded,  and  is  in  due 
legal  form;  in  all  ceremonious  parts,  therefore,  the  transaction 
is  a  compliance  with  our  land  regulations.  What,  then,  is  to 
render  this  title  defeasible?  I  can  imagine  nothing  that  can 
be  set  up  to  invalidate  it,  except  the  idea  that  the  distribution 
of  the  assignment,  to  which  this  conveyance  is  ancillary, 
militates  with  the  provisions  of  our  statute  upon  that  subject. 
Now,  it  is  certainly  not  to  be  denied  that  if  this  incompati 
bility  exist,  the  conveyance,  on  the  principle  just  admitted,  is 
completely  inefficacious.     But  I  have  satisfied  my  own  mind 
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that  there  is  no  such  inharmony  as  is  supposed  between  the 
fitatute  of  this  state  and  the  regulations  of  this  deed,  as  thej 
arc  now  drawn  in  question.     It  is  true  that  this  assignment 
has  created  preferences  which  are  forbidden  by  our  laws,  and 
that,  therefore,  the  deed  accompanying  it  could  not  be  set  up 
against  creditors  resident  in  this  state.     But  this  does  not 
touch  the  point  of  inquiry,  which  is,  whether  the  laws  of  this 
government  prohibit  preferences  between  non-resident  credi- 
tors, under  an  assignment  legal  by  the  laws  of  the  debtor's 
domicile.     Have  we  any  statute  inconsistent  with  such  a  dis- 
position of  the  debtor's  property  among  foreign  creditors?    If 
we  have,  this  conveyance,  as  I  think,  is  certainly  void;  but  if 
we  have  none  such,  then,  just  as  certainly  it  must  be  valid. 
But  that  we  have  no  such  law  is  the  precise  deduction  upon 
which  the  decision  of  Moore  v.  Bonnell,  31  N.  J.  L.  90,  and  its 
train  of  accordant  cases,  can  alone  be  rested,  for  the  hypothe- 
sis there  was,  that  we  have  no  local  policy  which  a  creditor 
resident  in  the  place  of  assignment  can  put  in  operation  to 
defeat  a  transfer  not  repugnant  to  the  law  of  such  place.    It 
is  certain  that  our  statute  relating  to  assignments  does  not 
discriminate  between  personal  and  real  estate;  the  two  species 
of  property  stand  upon  the  same  footing;  the  creation  of  a 
preference  which  would  vitiate  a  transfer  of  the  former  would, 
undoubtedly,  annul  a  conveyance  of  the  latter;  and  I  think  it 
equally  clear  that  the  converse  of  this  proposition  is  also  true, 
and  that  any  disposition  of  the  debtor's  property,  which  is  ad- 
missible with  regard  to  chattels,  is  likewise  admissible  with  re- 
gard to  realty.  When,  consequently,  we  decide  that  preferences 
among  non-residents,  created  by  a  valid  foreign  assignment^ 
are  not  inconsistent  with  our  local  policy,  and  that  with  re- 
gard to  such  class  of  creditors,  chattels  situated  within  this 
state  inll  indefeasibly  vest  in  the  assignee,  we  remove  every 
pretense,  as  I  must  think,  for  the  conclusion  that  under  simi- 
lar conditions  a  conveyance  of  lands,  for  identical  purposes, 
is  invalid.    Touching  personal  property,  we  determine  such 
preferences  do  not  conflict  with  our  local  regimen;  after  such 
a  concession,  it  seems  to  me  logically  impossible  to  maintain 
that,  with  respect  to  land,  such  preferences  do  conflict  with 
such  regimen.     As  the  enforcement,  therefore,  of  the  present 
assignment,  in  its  application  to  the  citizens  of  New  York, 
does  not  in  any  wise  contravene  any  law  or  policy  of  this 
state,  I  think  it  should  be  completely  carried  into  effect,  as 
well  with  regard  to  realty  as  with  regard  to  personalty. 
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In  the  next  place,  then,  with  respect  to  the  claims  of  the  two 
other  creditors,  the  one  being  a  resident  of  Rhode  Island,  the 
other  of  New  Hampshire: — 

By  recurring  to  general  principles,  I  think  it  will  become 
at  once  apparent  that  the  enforcement  of  these  claims  against 
the  premises  in  question  also  ought  not  to  receive  the  sanc- 
tion of  this  court.  In  Varnum  v.  Camp,  13  N.  J.  L.  326  [25 
Am.  Dec.  476],  the  ground  of  decision,  invalidating  a  foreign 
assignment  which  created  preferences,  was,  that  we  had  estab- 
lished in  this  state  a  local  policy,  under  which  our  citizens 
had  a  right  to  be  protected.  It  was  admitted  that,  as  a  gen- 
eral rule,  a  transfer  of  property  valid  where  made  would  be 
effectual  everywhere;  but  it  was  also  deemed  equally  clear 
that  the  recognized  exception  to  the  rule  was,  that  it  was  not 
to  be  enforced  to  the  manifest  injury  of  our  own  citizens.  A 
state  cannot  be  required,  thus  it  was  argued,  by  any  of  the 
obligations  of  comity,  to  give  up  its  own  system,  and  substi- 
tute in  lieu  of  it  any  part  of  the  social  arrangement  of  a  for- 
eign jurisdiction.  This  limitation,  as  well  as  the  rule  itself, 
is  firmly  established  as  a  part  of  the  international  law.  But 
upon  what  principle  is  it  that  the  citizen  of  another  state  can 
ask  us  to  refuse  to  recognize  the  validity  of  an  assignment 
made  in  the  state  of  New  York,  and  in  conformity  to  her  laws? 
Upon  what  plea,  consistent  with  comity,  under  such  circum- 
stances, are  the  authorities  of  this  government  to  repudiate  a 
transaction  valid  by  the  laws  of  a  sister  state?  If  the  question 
touched  one  of  our  own  citizens,  we  could  vindicate  our  rejec- 
tion of  such  transaction  on  the  ground  of  our  statute,  passed 
legitimately,  for  the  special  regulation  of  the  affairs  of  such 
citizen.  But  if  such  rejection  relates  to  the  citizen  of  another 
state,  how  is  such  a  line  of  conduct  to  be  justified?  We  might, 
indeed,  urge,  as  a  sort  of  excuse,  that  the  law  of  New  York 
regulating  assignments  was  not  similar  to  the  law  of  this 
state,  and  that  we  preferred  the  regulations  of  our  own  law; 
and  therefore  would  not  permit  the  law  of  New  York  to  prevail 
in  our  state,  with  respect  to  the  citizens  of  Rhode  Island  or  New 
Hampshire.  But  I  cannot  think  we  have  a  right  to  endeavor 
to  arbitrate,  in  such  a  concern,  between  the  state  of  New  York 
and  the  citizens  of  these  other  states.  By  force  of  the  public 
code,  the  affair  would  seem  to  stand  thus:  A  state,  by  her 
laws,  ordains  as  valid  a  certain  mode  for  the  assignment  of 
personal  property.  She  has  no  right  to  insist  that  such  mode 
shall  be  effectuated  by  any  other  country,  in  derogation  of  the 


r.78  Bentley  v.  Wuittemore.         [New  Jersey, 

local  regulations  of  such  latter  government;  but  she  has  a 
right  to  have  such  mode  regarded  as  effectual  in  all  other  re- 
epects.  I  can  have  no  doubt  that  the  legal  tribunals  of  New 
York  would  scrupulously  respect  an  adjudication  of  this  court 
refusing  to  give  effect  to  an  assignment  of  property  valid  in 
New  York,  but  inconsistent  with  the  laws  of  this  state,  in  a 
case  in  which  the  rights  of  one  of  our  own  citizens  were  in- 
volved; but  I  can  have  as  little  doubt  that  such  decision 
would  not  be  respected,  if  it  treated  such  transfer  as  invalid 
in  favor  of  the  citizen  of  another  state.  The  true  rule  of  law 
and  public  policy  is  this:  that  a  voluntary  assignment  made 
abroad,  inconsistent  in  substantial  respects  with  our  statute, 
should  not  be  put  in  execution  here  to  the  detriment  of  our 
citizens;  but  that  for  all  other  purposes,  if  valid  by  the  lez 
loci,  it  should  be  carried  fully  into  effect.  It  is  highly  de- 
sirable that  the  judicial  determinations  in  the  several  states 
should  be  in  harmony  on  this  important  subject;  and  it  would 
certainly  seem,  from  present  indications,  that  the  rule  above 
propounded  will  be  the  one  most  likely  to  receive  general  ap- 
probation. 

Before  closing,  it  is  proper  to  say  that  the  case  of  Hutcheson 
V.  Peshine,  16  N,  J.  Eq.  167,  does  not,  in  principle,  enter  into 
the  matter  now  before  this  court.  The  assignment  in  that 
case  was  regarded  as  an  involuntary  one,  and  was  therefore 
obviously  subject  to  rules  very  dissimilar  from  those  control- 
ling the  present  inquiry. 

In  my  opinion,  the  decree  should  be  reversed  with  the  costs 
in  the  court  of  chancery,  ani  such  of  the  respondents  as  are 
judgment  creditors  should  be  perpetually  enjoined.  The  cross- 
bill, being  unnecessary  under  the  view  above  taken,  should 
be  dismissed,  but  without  costs. 

The  foregoing  view  renders  it  unnecessary  to  consider  the 
other  subjects  embraced  in  the  argument. 

The  decree  was  reversed  by  the  following  vote: — 

For    reversal:     Beasley,  C.  J.,  Bedlb,    Clement,    Dal- 

BiMPLE,  Depue,  Elmer,  Kennedy,  Ooden,  Vail,  Vbeden* 

BURGH,  Wales,  and  Woodhull, — 12. 

For  aflSrmance:  None. 


Right  of  Debtor  to  Prkvxb  CREDiroRS:  See  WUTner^a  Appeal^  84  Anii 
Dec.  505,  note  510,  where  other  cases  are  collected. 

EXTRATERRrrORIAL  EFFECT  OF  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITOEB: 

See  Hartford  v.  Paine^  78  Am.  Dec  586,  note  594,  where  this  subject  ia  oom* 
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eidcred  at  length.  A  yoluntary  assignment  for  the  benefit  of  creditors,  made 
by  a  non-resident  debtor,  ivhich  is  valid  by  the  law  of  the  place  where  it  was 
made,  cannot  be  impeached  in  New  Jersey,  with  regard  to  property  there 
situated,  in  behalf  of  non-resident  creditors,  although  tho  assignment  was  not 
conformable  to  the  New  Jersey  statute:  Ovaftt  v.  Fourth  National  Bank  of 
New  Yoi%  71  Me.  624;  S.  C,  30  Am.  Rep.  345,  citing  the  principal  case. 
The  general  rule  that  if  a  transfer  of  personal  property  is  valid  at  the  owner's 
<lomicile,  it  is  valid  everywhere,  has  its  exceptions  when  the  laws  of  di£ferent 
jurisdictions  are  in  conflict,  and  particularly  in  cases  where  the  mtu9  rd  at  tho 
time  of  the  contract  is  in  another  state:  Parr  y.  Brady,  37  N.  J.  L.  203^ 
citing  the  principal  case. 
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COTENAKT    BT    GrANTOB    OF    LaND   THAT    NErfHEB    Hb    NOB    HO    AflSIOlTI 

WILL  Sell  Amt  Marl  from  off  the  premises  adjoining  the  tract  con- 
veyed will  not  be  enforced  in  equity  against  the  grantee  of  the  land  in- 
tended to  be  burdened  by  such  covenant,  for  the  only  principle  upon 
which  such  a  covenant  can  rest  would  sanction  the  annexation  to  the  land 
of  any  stipulation  which  human  caprice  might  devise.  Such  a  covenant 
is  also  illegal  and  void,  because  it  is  in  general  restraint  of  trade. 
Equity  SoacETiMBS  Emfobces  Coven aitts  Connected  with  Land,  whebb 
No  Legal  Remedy  Exists  against  the  aUenee;  but  such  cases  ought  not 
to  be  unnecessarily  multiplied. 

Bill  in  equity.    The  facts  are  stated  in  the  opinion. 

Brovming^  for  the  appellant. 
/.  Wihorij  for  the  respondents. 

By  Court,  Beasley,  C.  J.  One  George  Cheeseman  was 
originally  the  owner  in  fee  of  the  several  tracts  of  land 
now  respectively  owned  by  the  appellant,  Mr.  Brewer,  and 
by  the  respondent,  Mr.  Marshall;  that  on  the  twenty-third 
day  of  February,  1841,  he  conveyed  to  the  grantor  of  the 
appellant  the  lands  now  held  by  the  latter,  and  also  by 
the  same  instrument  another  tract  of  twenty-eight  acres; 
and  that  in  this  deed  there  was  a  covenant  in  the  follow* 
ing  words,  viz.:  '^Also,  the  said  George  Cheeseman,  his  heirs 
or  assigns,  are  not  to  sell  any  marl,  by  the  rood  or  quantity, 
from  off  his  premises  adjoining  the  above  property."  The 
tract  described  in  this  covenant,  as  that  to  which  the  restric- 
tion was  to  apply,  is  now  owned  by  the  respondent,  Mr.  Mar- 
shall, who,  notwithstanding  the  covenant  just  quoted,  haa 
exercised,  and  still  claims,  the  right  to  sell  marl  therefrom* 
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Before  proceeding  to  test  the  strength  of  this  position,  it 
should  be  premised  that  this  respondent  is  not  in  a  situation 
to  deny  that  at  the  time  he  acquired  his  rights  he  had  notice 
of  this  covenant.  The  law  conclusively  charges  him  with 
such  information,  because  the  deed  which  contains  this  re- 
strictive agreement  constitutes  one  of  the  muniments  of  his 
own  title.  The  covenant  is  contained  in  the  conveyance  of 
the  forty-eight  tract  to  the  grantor  of  the  appellant,  and  that 
tract  was  reconveyed  by  such  grantor  to  Cheeseman,  the 
original  owner,  who  then  conveyed  it  to  the  respondent,  thus 
incorporating  in  the  chain  of  the  title  of  the  latter  the  cove- 
nant in  question.  In  this  position  of  things,  the  respondent 
is  chargeable,  by  incontestable  legal  presumption,  with  full 
knowledge  of  the  existence  of  the  stipulation  in  question,  for  the 
rule  upon  that  subject  is  settled  by  a  long  series  of  decisions, 
as  will  appear  from  the  cases  collected  in  the  voluminous  notes 
to  the  case  of  Le  Neve  v.  Le  Neve,  2  Lead.  Gas.  Eq.  182.  It  is 
to  be  assumed,  therefore,  as  an  incontrovertible  fact,  that  when 
the  respondent  took  his  conveyance  he  was  aware  that  his 
grantor  had  covenanted,  both  for  himself  and  his  assigns,  that 
no  marl  should  be  sold  from  off  the  premises  so  conveyed. 
This  presumption  obviously  makes  the  attitude  of  the  respond- 
ent an  unfair  one.  He  knew  that  Mr.  Cheeseman's  vendee, 
who  is  now  represented  by  the  appellant,  had  paid  his  money 
in  purchase  of  this  stipulation,  and  in  reliance  on  its  honest 
performance,  and  consequently  that  it  was  the  duty  of  Mr. 
Cheeseman,  in  the  fair  discharge  of  his  obligation,  not  to  sell 
this  land  free  as  to  its  uses.  But  the  respondent  stands  upon 
his  strict  legal  rights,  and  insists  that  the  covenant  in  question 
is  not  either  of  a  character  to  run  with  the  title,  nor  to  create 
an  easement  in  the  land,  and  that  consequently  he  takes  such 
land,  as  the  assignee  of  the  covenantor,  unbound  by  such  obli- 
gation. 

I  think  the  chancellor,  in  the  opinion  which  he  has  sent  up 
in  this  case,  has  clearly  shown  that  these  premises,  on  which 
the  defense  has  been  rested,  are  well  founded,  for  I  quite  agree 
that  the  covenant  under  consideration  neither  runs  with  the 
land,  nor  is  it,  in  effect,  the  grant  of  an  easement.  But  the 
difficulty  with  me  has  been,  whether,  granting  these  premises, 
the  conclusion  follows  that  the  complainant  is  not  entitled  to 
relief  in  this  court.  The  point  is  this:  there  is  a  class  of  cases 
in  which  equity  will  charge  the  conscience  of  an  alienee  of 
land  with  an  agreement  relating  to  such  land,  where  clearly 
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the  agreement  neither  creates  an  easement  nor  mns  with  the 
title.  This  rule  has  been  too  frequently  acted  upon,  and  is 
too  deeply  seated  in  our  legal  system,  to  be  passed  by  unno- 
ticed, or  to  be  rejected  as  unsound.  I  regard  it  as  a  part  of 
the  law.  Thus  if  title  deeds  be  deposited  as  a  security  for 
money,  and  a  creditor,  knowing  these  facts,  takes  a  subsequent 
mortgage  on  the  same  property,  he  will  be  postponed  to  the 
equitable  mortgage  of  the  prior  creditor,  and  a  trust  will  be 
raised  in  him  to  the  amount  of  such  equitable  encumbrance: 
Birch  V.  Ellames,  2  Anstr.  427.  So  if  lands  are  held  in  trust, 
or  the  owner  of  lands  is  under  a  contract  to  sell  or  lease  them, 
and  a  subsequent  purchaser  has  notice  of  such  facts,  he  will, 
in  equity,  stand  in  the  place  of  his  grantor,  and  be  chargeable 
with  the  same  duties  and  contracts.  '*  In  such  cases,"  says 
Judge  Story,  "he  will  not  be  permitted  to  protect  himself 
against  such  claims,  but  his  own  title  will  be  postponed  and 
made  subservient  to  theirs.  It  would  be  gross  injustice  to 
allow  him  to  defeat  the  just  rights  of  others  by  his  own  in- 
iquitous bargain.  He  becomes,  by  such  conduct,  particeps 
criminis  with  the  fraudulent  grantor":  1  Story's  Eq.  Jur.,  sec. 
395.  It  will  be  observed  that  it  is  a  feature  common  to  all 
these  instances  that  the  party  in  fault  acquires  the  legal  title 
in  an  unrestricted  form,  but  in  disregard  of  the  known  equi- 
table rights  of  others,  a;nd  that  these  same  elements  exist  in 
the  case  now  before  this  court.  But  there  is  also  another 
clearly  defined  line  of  cases  illustrative  of  the  same  rule,  I 
mean  that  class  of  decisions  which  hold  that  an  agreement 
between  the  owners  of  several  parcels  of  lands,  that  the  build- 
ings to  be  erected  thereon  shall  not  be  applied  to  certain 
specified  uses,  is  obligatory.  Such  stipulations  have  been 
repeatedly  held  to  be  obligatory,  not  only  upon  such  owners, 
but  upon  their  alienees  taking  with  notice.  Whatman  v.  Gib- 
son, 9  Sim.  196,  was  of  this  description.  In  that  case,  the 
owner  of  a  piece  of  ground,  which  was  laid  out  in  building 
lots,  having  sold  some  of  them,  he  and  the  purchasers  exe- 
cuted a  deed,  whereby  it  was  agreed  that  it  should  be  a 
condition  of  the  sale  of  all  the  lots  that  the  several  proprietors 
should  observe  all  the  stipulations  of  the  deed,  among  which 
was  one  prohibiting  the  use  of  any  building  as  a  tavern.  This 
restriction  was  declared  to  be  binding,  in  equity,  on  a  pur- 
chaser with  notice,  although  he  had  not  executed  the  deed,  but 
claimed  derivatively  through  a  purchaser  who  had.  This  de- 
cision, Sir  Edward  Sugden  observes,  is  fully  warranted  by  the 
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older  cases:  2  Sugden  on  Vendors  and  Purchasers,  185.  And 
the  same  principle  will  be  found  exemplified  in  the  following 
series  of  adjudications,  which  extend  down  almost  to  the  pres- 
ent moment:  Tulk  v.  Moxhaj/j  2  Phillim.  774;  Coles  v.  SimSj  5 
De  Gex,  M.  &  G.  1;  Mann  v.  Stephens^  15  Sim.  376;  Western  v. 
MacDemwty  L.  R.  1  Eq.  499;  S.  C,  L.  R.  2  Ch.  72;  BrisUm  v. 
Woody  1  Coll.  480;  Brouwer  v.  Jones^  23  Barb.  163;  Coleman 
V.  Coleman,  19  Pa.  St.  100  [57  Am.  Dec.  641]. 

It  will  be  found  upon  examination  that  these  decisions 
proceed  upon  the  principle  of  preventing  a  party,  having 
knowledge  of  the  just  rights  of  another,  from  defeating  such 
rights,  and  not  upon  the  idea  that  the  engagements  enforced 
create  easements,  or  are  of  a  nature  to  run  with  the  land.  In 
some  of  the  instances,  the  language  of  the  court  is  very  clear 
on  this  point.  Thus  in  Wihon  v.  Hart,  L.  R.  1  Ch.  463,  which 
was  a  suit  to  compel  the  observance  of  a  covenant  not  to 
use  any  building  erected  on  a  building  plot  as  a  beer  shop, 
the  defendant,  who  was  the  assignee  of  the  covenantor,  was 
enjoined,  although  Sir  G.  J.  Turner,  L.  J.,  in  delivering  the 
judgment,  declared  that  in  his  opinion  the  covenant  did  not 
run  with  the  land;  that  it  did  not  purport  to  bind  assigns;  and 
that  it  seemed  to  be  a  covenant  directed,  not  against  the  use  of 
the  land,  but  against  the  personal  use  and  enjoyment  of  the 
building  to  be  erected  upon  the  land. 

Nor  is  this  doctrine  without  illustration  in  our  own  courts. 
It  was  enforced  in  the  case  of  Van  Doren  v.  Robinson,  16  N.  J. 
Eq.  256.  This  was  a  suit  founded  on  a  covenant  in  a  con- 
veyance, whereby  the  grantee  agreed  to  reconvey  to  the  grantor 
whenever  he,  the  grantee,  should  quit  the  actual  possession  of 
the  premises.  The  grantee  conveyed  to  a  stranger,  who  took 
the  title  with  constructive  notice  of  the  covenant.  Chancellor 
Green  maintained  that  this  was  a  mere  personal  covenant; 
that  it  neither  ran  with  the  lands,  nor  bound  the  alienee  at 
law,  but  that  it  would  be  enforced  against  such  alienee  in 
equity,  when  he  was  chargeable  with  notice  of  the  original 
contract.  And  in  Holsman  v.  Boiling  Spring  Bleach  Co,,  14 
N.  J.  Eq.  347,  the  same  accurate  jurist  maintained  the  right  of 
equity  to  exert  its  authority  in  proper  cases  to  prevent  injus- 
tice, without  any  dependency  on  the  merely  legal  rights  of  the 
parties.  And  I  think  it  is  also  manifest  from  the  case  of 
Rogers  v.  Danforth,  9  Id.  294,  that  Chancellor  Williamson 
was  of  the  same  mind  on  this  subject;  for  he  remarked,  with 
reference  to  a  covenant  touching  lands,  that  he  does  nol 
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thiuk  that  it  follows  that  because  a  suit  at  law  cannot  be 
maintained,  a  court  of  chancery  may  not  protect  the  rights 
of  the  parties  under  it. 

From  this  review  of  the  authorities,  I  am  entirely  satisfied 
that  a  court  of  equity  will  sometimes  impose  the  burden  of  a 
covenant  relating  to  lands  on  the  alienee  of  such  lands,  on  a 
principle  altogether  aside  from  the  existence  of  an  easement 
or  the  capacity  of  such  covenant  to  adhere  to  the  title.  So  far, 
I  think,  the  law  is  not  in  doubt,  and  the  only  question  in  this 
<*ase  which  I  have  regarded  as  possessed  of  any  material  dif- 
ficulty is,  whether  the  covenant  now  in  controversy  is  embraced 
within  the  proper  limits  of  this  branch  of  equitable  jurisdic- 
tion. The  inquiry  is,  Have  courts  of  equity  ever  gone  the 
length  of  enforcing  contracts  similar  to  the  one  now  before  us? 
My  conclusion  is,  that  this  question  should  be  answered  in  the 
negative,  and  for  the  reasons  following,  viz.:  First,  because  the 
enforcement  of  this  covenant  between  the  parties  to  this  suit 
would  establish  a  principle  which  must  inevitably  overturn, 
by  the  application  of  equitable  principles,  the  entire  doctrine 
which  prevails  in  courts  of  law,  that  covenants,  as  a  general 
thing,  will  not  run  as  a  burden  upon  land.  That  this  would 
be  the  result,  I  think  will  become  at  once  apparent  to  any 
person  who  will  carefully  compare  the  present  covenant  with 
those  which  have  been  decided  to  be  incapable  of  enforcement 
as  not  running  with  the  title.  It  has  been  remarked,  and  I 
think  upon  solid  grounds,  that  with  regard  to  mere  legal  rem- 
edies, there  appears  to  be  no  authority  for  saying  that  the 
burden  of  a  covenant  will  run  with  land  in  any  case  except 
that  of  landlord  and  tenant:  Notes  to  Spencer's  CasCy  1  Smith's 
Lead.  Cas.  138.  This  is  .the  admitted  rule  at  law.  But  if  this 
complainant  is  to  be  relieved,  then  in  equity  we  have  the  op- 
posite rule,  that  all  covenants  touching  land,  which  are  known 
to  the  purchaser  at  the  time  of  the  transfer  to  him,  become 
attached  to  the  land,  and  will  descend  with  the  title,  under 
similar  conditions,  to  the  remotest  alienee.  The  extent  of  such 
a  doctrine  is  this:  that  the  owner  of  land  may  impress  upon  it 
any  of  his  notions,  and  equity  will  see  that  the  land  shall  re- 
tain such  impress  in  the  hands  of  every  subsequent  holder. 

Let  us  test  the  principle  by  example.  A  is  the  owner  of 
land,  and  he  covenants  with  B  that  neither  he.  A,  nor  his  as- 
signs, will  ever  raise  any  grain  on  such  land,  or  will  ever  per- 
mit a  dwelling-house  to  be  put  thereon.  It  is  clear  that  at 
iaw,  such  covenants  as  these  will  not  become  parcel  of  the 
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land  BO  as  to  fetter  it  in  its  devolutions.  The  remedy  for  their 
breach,  if  intrinsically  legal,  is  by  suit  against  the  original 
covenantor.  But  if  an  agreement  that  marl  shall  not  be  sold 
from  a  certain  tract  of  land  will  pass  as  a  burden  upon  such 
land  in  equity,  it  will  be  difficult  to  hold  that,  in  the  examples 
just  put,  the  same  result  is  not  to  obtain.  Thus  incidents  can 
be  annexed  to  land  as  multiform  and  as  innumerable  as 
human  caprice.  The  inconvenience  of  giving  such  a  latitude 
to  the  power  of  the  owner  of  lands  is  forcibly  put  by  Lord 
Brougham  in  the  case  of  KeppeU  v.  Bailey j  2  Mylne  &  K.  517. 
"  Every  close,  every  messuage,"  such  is  his  language,  "  might 
thus  be  held  in  a  different  fashion,  and  it  would  be  hardly 
possible  to  know  what  rights  the  acquisition  of  any  parcel  con- 
ferred, or  what  obligations  it  imposed.  The  right  of  way,  or 
of  common,  is  of  a  public  as  well  as  of  a  simple  nature,  and 
no  one  who  sees  the  premises  can  be  ignorant  of  what  all  the 
vicinage  knows.  But  if  one  man  may  bind  his  messuage  and 
land  to  take  lime  from  a  particular  kiln,  another  may  bind 
bis  to  take  coals  from  a  certain  pit,  while  a  third  may  load  his 
with  obligations  to  employ  one  blacksmith's  forge,  or  the 
members  of  one  corporate  body  in  various  operations  on  the 
premises,  besides  many  other  restraints  as  infinite  in  variety 
as  the  imagination  can  conceive."  These  are  the  evils  which 
I  think  will  unavoidably  result  from  adopting  any  principle 
which  will  sustain  the  bill  in  this  case.  If  we  enforce  the 
covenant  now  under  consideration,  I  do  not  know  on  what 
theory  we  could  refuse  to  execute  any  covenant  which  has  for 
its  purpose  any  conceivable  restriction  placed  upon  the  free 
enjoyment  of  lands.  I  cannot  think  it  proper  to  go  this 
length.  No  case  has  as  yet  been  so  extreme  as  this;  and  I 
can  perceive  no  good  reason,  but  much  inconvenience,  in  en- 
larging the  Sphere  of  this  rule  in  equity.  In  my  judgment, 
the  decisions  in  this  branch  should  be  followed,  but  not  tran- 
scended. If  this,  then,  were  the  only  objection  to  the  case  of 
the  complainant,  I  should  be  opposed  to  granting  him  the 
relief  for  which  he  asks. 

But  in  the  second  place,  it  seems  to  me  that  this  covenant, 
on  which  this  suit  rests,  is  illegal  in  itself,  and  absolutely  void. 
The  substance  of  this  covenant  is,  that  neither  the  former 
owner  of  these  premises,  nor  his  assigns,  shall  sell  by  the 
quantity  any  marl  taken  from  these  lands.  This  is  not  a  re- 
striction on  the  use  of  the  land,  for  the  marl  can  be  dug  up 
and  used  upon  the  land;  but  the  restriction  is  on  the  sale  of 
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the  marl  after  it  shall  have  been  dug  up.  Marl  of  course  is 
an  article  of  merchandise,  and  the  covenant  restrains  traffic 
in  that  article.  It  prohibits  the  sale  of  it  at  any  time,  in  any 
market,  either  by  the  owner  of  the  lands  or  by  his  assigns.  Now, 
it  seems  to  me  that  this  is  a  plain  contract  '^  against  trade  and 
traffic,  and  bargaining  and  contracting  between  man  and 
man."  That  it  is  the  rule  that  all  general  restraints  of  trade  are 
illegal  has  never  been  doubted  since  the  famous  opinion  of 
Lord  Macclesfield  in  Milchel  v.  Reynolds^  reported  in  1  P.  Wms. 
181.  And  the  development  of  this  rule,  and  its  application 
under  a  variety  of  conditions,  can  be  traced  in  the  series  of 
decisions  which  have  been  carefully  collected,  and  intelligently 
commented  on  in  the  notes  to  the  case  just  cited  in  1  Smith's 
Lead.  Cas.  182.  The  reason  upon  which  this  rule  is  founded  is 
thus  expressed  by  Mr.  Justice  Best,  in  Homer  v.  Ashford^  3 
Bing.  326:  "  The  law  will  .not  permit  any  one  to  restrain  a 
person  from  doing  what  his  own  interest  and  the  public  wel- 
fare require  that  he  should  do.  Any  deed,  therefore,  by  which 
a  person  binds  himself  not  to  employ  his  talents,  his  industry, 
or  his  capital,  in  any  useful  undertaking  in  the  kingdom 
would  be  void." 

And  so  far  has  this  principle  been  carried,  that  even  in 
cases  in  which  the  restraint  sought  to  be  imposed  is  only  par- 
tial, it  has  been  repeatedly  held  that  such  agreement  will  be 
void,  unless  it  be  reasonable,  and  that  no  such  agreement  can 
be  reasonable  in  which  the  restraint  imposed  on  the  one  party 
is  larger  than  is  necessary  for  the  protection  of  the  other: 
Homer  v,  OraveSj  7  Bing.  743.  Tested  by  these  principles, 
the  covenant  in  question  appears  to  be  destitute  of  all  the 
essentials  of  a  legal  agreement.  The  restraint  it  imposes  is 
general,  both  as  to  time,  place,  and  persons.  It  transcends  by 
far  the  limits  of  utility  to  the  covenantee.  I  cannot  say  that 
this  covenant  is  legal,  any  more  than  I  can  say  that  a  cove- 
nant on  the  part  of  a  farmer  not  to  sell,  nor  permit  any  of  the 
future  owners  of  his  farm  to  sell,  any  grain  to  be  grown  on 
his  farm  would  be  legal.  I  think  all  such  engagements  are 
nugatory,  as  opposed  to  the  valuable  rule  of  law  just  referred 
to,  and  which  is  designed  and  is  so  well  adapted  to  promote 
commerce  by  preventing  the  imposition  of  all  unnecessary 
trammels,  either  on  labor  or  on  property.  In  this  view,  I  am 
prepared  to  say  that  the  complainant's  case  has  no  legal  foun* 
dation. 

In  conclusion,  I  may  say  that  I  have  not  overlooked  the 
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claim  of  the  appellant  to  restrict  the  use  of  the  lands  of  the 
respondent  by  force  of  the  covenant  contained  in  the  bond 
and  mortgage  of  the  date  of  the  23d  of  January,  1842.    This 
covenant  would  be  quite  as  objectionable  as  the  one  already 
considered,  with  regard  to  imposing  incidents  on  real  property 
so  as  to  pass  with  the  same  from  hand  to  hand.     It  is  liable^ 
therefore,  to  the  first  objection  above  stated  by  me,  and  which 
I  think  decisive  of  this  controversy.     Nor,  in  my  opinion,  can 
it  be  said  to  be  beyond  the  scope  of  the  second  objection.     It 
is  to  the  effect  that  the  marl  from  the  lands  of  the  covenantor 
shall  not  be  sold  so  as  to  be  brought  into  competition  with  the 
marl  of  the  covenantee.     It  is  obvious  that  und^r  so  broad  a 
covenant  as  this,  the  covenantee  could  drive  the  covenantor 
from  every  accessible  market  in  the  country.     I  do  not  find 
any  case  which  sanctions  so  broad  a  restriction.     But  it  is 
not  necessary  to  pursue  this  inquiry;  for,  as  this  case  is  now 
presented,  the  complainant  is  not  in  a  position  to  ask  the  aid 
of  this  court  with  regard  to  this  covenant  embodied  in  the 
bond  and  mortgage.     It  will  be  observed  that  this  agreement 
prohibits  the  selling  of  marl  taken  from  the  lands  adjoining 
the  seven-acre  tract,  so  as  to  bring  such  marl  in  competition 
with  that  to  be  derived  from  such  tract.    The  appellant  is 
now  the  owner  of  but  a  small  part  of  this  seven-acre  tract, 
and  from  which  portion  he  has  never  taken  any  marl.     If  it 
be  true,  then,  that  the  respondent  has  taken  or  intends  to  take 
marl  from  his  property  which  adjoins  the  seven-acre  tract,  such 
acts  cannot  be  even  technical  breaches  of  the  covenant  now  in 
question,  for  as  the  appellant  has  not  worked  that  portion  of 
the  seven-acre  tract  which  still  remains  to  him,  it  is  obvious 
that  the  prohibited  competition  has  not  occurred.     In  this 
respect  the  appellant  has  not  suffered,  nor  is  he  threatened 
with  substantial  loss,  and  consequently,  on  this  head,  has  no 
standing  in  a  court  of  equity. 

On  these  grounds,  I  think  the  decree  of  the  chancellor 
should  be  affirmed,  with  costs. 

The  decree  was  affirmed  by  the  following  vote: — 

For  affirmance:  Beasley,  C.  J.,  Bedle,  Dalbimplb,  Ds- 
PUE,  Vail,  Vredenbuboh,  Wales,  Woodhull, — 8. 

For  reversal:  Clement,  Kennedy,  Ooden,  Olden, — 4. 

Rbbtbiotivk  CoTKSAirn  nr  Dkkds:  See  JeweU  ▼.  Lee,  92  Am.  Dee.  744^ 
note  74S.  Covenants  contained  in  deeds  of  conveyance,  prescribing  the  modt 
fai  which  the  premises  shall  be  improved,  or  in  restraint  of  the  use  that  shall 
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be  made  of  them,  are  sustained,  where  the  restrictions  are  confined  within 
rcasouahle  bounds,  and  the  party  in  whose  favor  they  are  made,  or  those  in 
privity  with  them,  are  interested  in  the  subject-matter  of  the  restrictions: 
Origg  v.  Landis,  21  N.  J.  £q.  502,  citing  the  principal  case.  Where  a  man 
acquires  property  from  another  with  knowledge  of  a  previous  contract  law- 
fully made  by  him  with  a  third  person  to  use  and  employ  the  property  for  a 
particular  purpose  in  a  specified  manner,  the  acquirer  cannot  use  the  prop- 
erty to  the  material  damage  of  the  third  person  in  a  manner  not  allowable 
to  his  grantor:  Kirkpairick  v.  PesJunCf  24  Id.  214,  citing  the  principal  case. 

Ths  principal  gasi  is  DianNGUiSHXD  in  NaUomU  Bank  v.  Segmr,  39 
N.  J.  L.  184. 


Hoy  V.  Bramhall. 

[19  Niw  Jbbsst  Eqcitt,  668.] 

MoBTQAOB,  THOUGH  Paid,  MAT  BK  KsPT  Alivx  bt  Mortoagos  to  seeor* 
his  indebtedness  to  a  third  person,  when  the  rights  of  creditors  and  third 
persons  have  not  intervened. 

Iv  BT  Terics  of  Salb  bt  Mobtqaoob  op  Part  op  Mortgaged  Prbkises 
Mortgage  is  to  Remain  a  common  charge  upon  the  whole,  and  to  be 
paid  by  the  mortgagor  and  purchaser  without  any  specific  agreement  a* 
to  the  proportion  which  each  one  is  to  pay,  they  must  contribute  accord- 
ing to  the  relative  value  of  each  one's  part. 

Where  Mortgagor's  Deed  to  Portion  op  Mortgaged  Premises  Convets 
Same  subject  to  the  payment  by  the  grantee  of  all  existing  liens  upon 
the  premises,  the  effect  of  this  charge  in  the  deed  is  to  make  the  portion 
so  conveyed  the  principal  debtor  for  a  proportionate  part  of  the  mortgage 
debt,  and  the  mortgagor  a  surety  only. 

Where  Mortgagee  with  Notice  op  Several  Suocbssivb  Alienations 
op  Parts  op  Mortgaged  Premises  Releases  that  part  which  is  pri- 
marily liable  in  equity  for  the  payment  of  the  mortgage  debt,  he  will 
not  be  permitted  to  charge  other  portions  of  the  premises  with  the  pay- 
ment of  the  mortgage  without  deducting  from  the  amount  due  the 
value  of  the  part  released.  The  notice  of  such  subsequent  alienations  or 
encumbrances  may  be  either  actual  or  constructive,  but  the  recording  of 
a  second  mortgage  or  deed  will  not  operate  as  a  constructive  notice  to  & 
prior  mortgagee. 

Whatever  puts  Partt  upon  Inquirt,  as  a  general  rule,  amounts  in  judg- 
ment of  law  to  notice,  provided  the  inquiiy  became  a  duty,  as  in  the  cas» 
of  purchasers  and  creditors,  and  would  lead  to  the  knowledge  of  the 
requisite  fact  by  the  exercise  of  ordinary  diligence  and  understanding. 

Where  Mortgagor  Procures  Assignment  op  Mortgage  to  Third  Per- 
son, to  whom  he  is  also  indebted,  and  who^  as  the  oonsideratioa  of  sncb 
assignment,  pays  to  the  mortgagee  a  part  of  the  mortgage  debt,  with  the 
understanding  that  the  assignee  is  to  hold  the  mortgage  for  the  amount 
paid  by  him  and  for  the  remainder  of  the  sum  named  therein,  as  secnrity 
for  the  indebtedness  of  the  mortgagor  to  him,  the  mortgage  will  be  good 
as  against  the  mortgagor  for  the  full  amoont  named  therein,  the  delivery 
of  the  mortgage  so  assigned  by  the  mortgagor  gives  it  a  new  vitality, 
and  in  equity  he  will  be  estopped  from  denying  that  it  is  entitled  to  the 
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effect  which  his  own  act  waa  intended  to  give  it;  but  as  against  encum- 
brancers or  grantees  of  parts  of  the  mortgaged  premises,  intermediate 
the  making  of  the  mortgage  and  its  assignment,  the  assignee  can  hold  it 
only  for  the  amount  paid  by  him  to  the  mortgagee  for  the  assignment. 

Bill  in  equity.  In  1861  the  defendant  Bramhall,  who  was 
the  owner  of  a  tract  of  land  laid  off  in  town  lots,  executed  a 
mortgage  thereon  for  the  sum  of  ten  thousand  dollars  to  a  bank 
in  Jersey  City.  In  February,  1866,  the  bank,  at  the  request 
of  Bramhall,  assigned  this  mortgage  to  the  complainant,  Hoy, 
and  received  from  him  the  sum  of  seven  thousand  five  hundred 
dollars,  as  the  consideration  of  the  assignment,  which  they  ap- 
plied on  the  indebtedness  of  Bramhall  to  the  bank.  In  May, 
1865,  Bramhall,  by  deeds,  conveyed  to  one  Kinne  seventeen  of 
the  lots,  eight  of  which  were  included  in  the  above-mentioned 
mortgage.  Bramhall  subsequently  paid  to  the  bank  the  re- 
maining two  thousand  five  hundred  dollars  of  his  indebtedness 
thereto.  At  the  time  of  the  assignment  of  the  mortgage  to 
Hoy,  Bramhall  owed  him  ninety  thousand  dollars,  which  still 
remained  unpaid,  except  as  to  the  sum  of  $1,550  realized  from 
a  sale  of  a  portion  of  the  mortgaged  premises.  The  deeds  to 
Kinne  were  absolute  in  form,  but  it  was  admitted  that  they 
were  in  fact  only  mortgages.  In  January,  1866,  Kinne  con- 
veyed to  the  defendant  Worthington  the  premises  conveyed 
to  him  by  Bramhall.  The  deeds  from  Bramhall  to  Kinne  were 
properly  recorded  in  October,  1865.  After  the  assignment  of 
the  mortgage,  Bramhall  sold  five  of  the  lots  embraced  in  com- 
plainant's mortgage,  and  Hoy  released  those  lots  from  the  lien 
of  his  mortgage,  and  received  the  whole  of  the  consideration 
realized  from  the  sale,  amounting  to  about  $1,650.  Other  facts 
are  stated  in  the  opinion. 

Ransom^  for  the  appellant. 

/.  W.  ScuddeVj  for  the  respondents. 

By  Court,  Depue,  J.  The  rights  of  the  complainant  must 
foe  considered  in  a  twofold  aspect:  1.  As  against  Bramhall, 
the  original  mortgagor;  and  2.  As  those  rights  are  a£Eected  by 
the  equities  of  the  defendant  Worthington. 

1.  As  regards  the  rights  of  the  complainant  against  Bram- 
hall: The  assignment  by  the  bank  to  the  complainant  of  the 
bond  and  mortgage  is  absolute,  and  assigns,  transfers,  and  sets 
over  to  him  the  mortgaged  premises,  and  the  bond,  and  all 
moneys  due  and  to  become  due  thereon. 
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The  assignment  was  made  at  the  instance  of  Bramhall,  who 
informed  the  complainant  at  the  time  of  the  assignment  that 
the  mortgage  was  a  good  and  valid  mortgage  for  the  sum  of 
ten  thousand  dollars,  and  interest.  The  complainant  claims 
to  hold  the  mortgage  for  the  principal  sum  named  therein, 
with  interest,  to  secure  the  seven  thousand  five  hundred  dol* 
lars  paid  by  him  as  the  consideration  of  the  assignment,  and 
the  balance  above  that  sum  as  collateral  security  for  Bram- 
hall's  indebtedness  to  him,  under  an  arrangement  to  that 
effect,  made  between  him  and  Bramhall  at  the  time  of  the  as- 
signment, as  an  inducement  to  obtain  his  aid  in  discharging 
the  indebtedness  to  the  bank.  I  am  satisfied  from  the  evi- 
dence, and  the  circumstances  attending  the  transaction,  that 
such  an  arrangement  was  made.  There  is  nothing  illegal  in 
the  use  of  an  outstanding  mortgage  by  the  mortgagor  for  the 
purpose  of  obtaining  the  money  on  it  of  a  third  person  to  dis- 
charge the  original  indebtedness  it  was  made  to  secure,  either 
in  whole  or  in  part,  or  as  collateral  to  secure  an  existing  in- 
debtedness to  such  third  person.  Such  transactions  are  mat- 
ters of  frequent  occurrence.  Where  a  mortgagor  applied  to  a 
third  person  for  an  advance  of  money  to  enable  him  to  take 
up  his  mortgage,  promising  to  give  him  the  same  security  for 
such  money  as  the  mortgagee  then  held,  and  upon  receiving 
the  money,  paid  it  to  the  mortgagee,  and  took  an  assignment 
of  the  mortgage  from  him  to  such  third  person,  it  was  held 
that  the  mortgage  was  not  discharged,  and  that  the  assignee 
was  entitled,  as  against  a  mortgagee,  intermediate  to  the 
making  of  the  mortgage  and  its  assignment,  to  hold  the  same 
as  security  for  the  money  thus  advanced:  White  v.  Knapp,  8 
Paige,  173;  Oraves  v.  Mumfordy  26  Barb.  95,  This  principle 
is  equally  applicable  against  a  mortgagor  who  uses  the  mort- 
gage as  security  for  an  indebtedness  distinct  from  that  which 
it  was  originally  made  to  secure,  whatever  the  effect  may  be 
as  concerns  third  persons  who  have  acquired  interests  in  the 
mortgaged  premises,  intermediate  the  making  of  the  mortgage 
and  its  subsequent  use,  to  secure  a  different  indebtedness. 
Although  a  mortgage  may  have  been  paid,  yet  on  a  valuable 
consideration  it  may  be  kept  alive  for  other  purposes,  when 
the  rights  of  creditors  and  third  persons  have  not  intervened: 
Purser  v.  Andersoriy  4  Edw.  Ch.  17;  James  v.  Marey^  2  Cow. 
247  [14  Am.  Dec.  475].  The  assignment  will  carry  the  title 
to  the  mortgage.  The  delivery  of  the  mortgage  so  assigned 
by  the  mortgagor  gives  it  a  new  vitality,  and  in  equity  he  will 
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be  estopped  from  denying  that  it  is  entitled  to  the  effect  his 
own  act  was  intended  to  give  to  it. 

After  the  assignment  to  the  complainant,  the  defendant 
Bramhall  sold  and  conveyed  five  of  the  lots  embraced  in  the 
complainant's  mortgage,  for  the  consideration  of  seventeen 
hundred  dollars.  The  amount  received  from  this  sale,  after 
deducting  expenses,  was  $1,550,  which  was  paid  to  the  com- 
plainant, and  the  complainant  executed  a  release  to  Bramhall 
of  the  premises  so  sold  from  the  lien  of  the  mortgage,  and  ap- 
plied the  proceeds  realized  to  the  payment  of  the  indebtedness 
of  Bramhall  to  him.  The  bill  charges  that  the  instrument  of 
release  contained  the  following  clause:  *' retaining  the  remain- 
der of  the  said  mortgaged  premises  for  the  payment  of  the 
jnortgage  indebtedness."  There  was  no  appropriation  of  the 
amount  received  to  reduce  the  amount  for  which  the  mortgage 
should  stand  as  collateral;  and  an  indebtedness  remaining 
above  the  amount  of  the  mortgage,  the  complainant,  as  be- 
tween himself  and  Bramhall,  was  still  entitled  to  retain  the 
mortgage  as  collateral  to  secure  such  indebtedness  to  the  full 
amount  of  the  sum  specified  in  the  mortgage. 

2.  It  is  conceded  that,  if  the  attitude  of  the  defendant 
Worthington,  with  reference  to  the  complainant's  mortgage, 
was  simply  that  of  a  subsequent  encumbrancer  or  grantee  of 
part  of  the  mortgaged  premises,  the  complainant's  mortgage 
being  held  by  the  bank,  when  he  acquired  his  rights,  as  col* 
lateral  for  BramhalPs  indebtedness  to  the  bank,  the  complain- 
ant could  not  hold  it  under  his  assignment  for  a  sum  greater 
than  the  amount  he  actually  advanced  towards  satisfying 
that  indebtedness;  the  balance  due  to  the  bank  on  the  mort- 
gage being  paid  by  the  mortgagor:  Yelvertan  v.  Shddenj  2 
Sand.  Ch.  481;  Marvin  v.Fisdckr,  5  Cow.  671;  De  Le  Vergne  v. 
Evertson,  1  Paige,  181  [19  Am.  Dec.  411];  Truacott  v.  Kingy  6 
N.  Y.  147;  Mead  v.  York,  6  Id.  449  [57  Am.  Dec.  467];  Large 
V.  Van  Doren,  14  N.  J.  Eq.  208;  Moore  v.  VaUy  13  Id.  296. 

But  the  position  of  the  defendant  Worthington  is  changed, 
and  his  rights  materially  afiected,  by  the  stipulations  in  the 
conveyances  from  Bramhall  to  Kinne  for  that  part  of  the 
mortgaged  premises  held  by  him.  In  the  conveyance  of  the 
date  of  May  30,  1866,  after  the  Jiabendum  clause,  and  before 
the  covenants,  the  following  clause  is  inserted:  '^  subject,  how- 
ever, to  the  payment  by  said  grantee  of  all  existing  liens 
upon  said  premises ";  and  in  a  like  position  in  the  deed  of 
May  31, 1865,  "  this  conveyance  is  made  subject,  nevertheless, 
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to  the  payment  by  said  party  of  the  second  part  of  all  existing 
liens  on  said  premises." 

It  may  be  that  the  language  of  the  stipulations  in  these 
deeds,  with  reference  to  the  complainant's  mortgage,  is  not 
sufficient  to  create  a  covenant  on  which  a  strictly  personal  lia- 
bility may  be  based;  but  the  effect  is  clearly  that  stated  by 
the  chancellor,  to  make  the  part  conveyed  subject  to  its  proper 
proportion  of  the  encumbrances,  so  as  to  relieve  to  that  extent 
that  part  of  the  mortgaged  premises  retained  by  the  mortgagor, 
by  force  of  which  the  lots  conveyed  and  those  retained  must 
contribute  towards  discharging  the  common  burden,  according 
to  their  relative  values. 

The  general  rule  is,  that  where  several  parcels  of  land  are 
charged  with  a  common  burden,  that  burden  shall  be  shared 
by  all.     Equality  in  that  respect  is  equity. 

To  this  general  rule  there  are  several  exceptions,  prominent 
among  which  is,  that  where  a  mortgagor  conveys  away  part 
of  the  mortgaged  premises,  the  portion  retained  is  primarily 
liable  for  the  payment  of  the  mortgage  debt.  This  exception 
is,  however,  founded  on  equitable  principles,  and  has  no  ap- 
plication where  the  encumbrance  is,  by  agreement  between  the 
mortgagor  and  his  grantee,  made  a  charge  upon  the  granted 
premises,  either  in  the  whole  or  in  part.  If,  by  the  terms  of 
sale,  the  mor1;gage  is  to  remain  a  common  charge  upon  the 
whole,  and  to  be  paid  by  the  mortgagor  and  purchaser  without 
any  specific  agreement  as  to  the  proportion  which  each  one  is 
to  pay,  they  must  contribute  according  to  the  relative  value 
of  each  one's  part:  Mickle  v.  Woodward,  Ilalst.  Dig.  635,  opin- 
ion of  Chancellor  Williamson,  October  term,  1822;  Wikoff  v. 
Davis,  4  N.  J.  Eq.  224;  Engle  v.  Haines,  5  Id.  186  [43  Am. 
Dec.  624];  S.  C.  on  appeal,  5  Id.  632. 

Can  the  complainant  avail  himself  in  this  case  of  the  benefit 
of  that  charge?  So  far  as  relates  to  the  seven  thousand  five 
hundred  dollars  paid  to  the  bank  on  the  debt  for  which  the 
mortgage  was  collateral  to  the  bank,  it  is  not  necessary  that  he 
should  resort  to  that  charge  for  his  protection.  He  only  needs 
its  aid  to  enable  him  to  build  upon  it  a  right  as  to  the  residue 
of  the  mortgage  above  that  sum.  In  Klapworth  v.  Dressier,  13 
N.  J.  Eq.  62  [78  Am.  Dec.  69],  where  the  charge  amounted  to  a 
covenant  by  the  purchaser  to  assume  and  pay  the  mortgage 
debt,  the  mortgagee  was  allowed,  in  proceedings  for  the  fore- 
closure of  the  mortgage,  the  benefit  of  the  covenant,  by  a  de- 
cree that  the  purchaser  should  pay  the  deficiency  of  the 
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mortgage  debt  which  might  remain  after  the  sale  of  the  mort* 
gaged  premises. 

The  grounds  of  his  decision  are  stated  by  the  learned  chan- 
cellor by  whom  that  case  was  decided  to  be,  that  where  a 
grantee  in  a  deed  covenants  with  the  grantor  to  pay  off  an  en- 
cumbrance subsisting  upon  the  premises,  if  the  grantor  is  per- 
sonally liable  for  the  payment  of  the  encumbrance,  the  grantee, 
by  virtue  of  the  agreement,  is  regarded  in  equity  as  the  prin- 
cipal debtor,  and  the  grantor  as  surety  only;  and  that  in  equity, 
a  creditor  is  entitled  to  the  benefit  of  all  collateral  obligations 
for  the  payment  of  the  debt,  which  a  person  standing  in  the 
situation  of  a  surety  for  others  has  received  for  his  indemnity, 
and  to  relieve  him  or  his  property  from  liability  for  such  pay- 
ment. 

The  principle  upon  which  Klapworth  v.  Dresslery  supra^  was 
decided  is  applicable  to  this  case.  The  effect  of  the  charge  in 
the  deeds  to  Kinne  is  to  make  the  lands  conveyed  to  him  the 
principal  debtor  for  a  proportionate  part  of  the  mortgage  debt, 
and  Bramhall  a  surety  only:  Jumel  v.  Jumel,  7  Paige,  591; 
Cherry  v.  Monro,  2  Barb.  Ch.  618;  Ferris  v.  Crawford^  2  Denio, 
595.  The  mortgage  debt,  when  the  deeds  were  made,  was  the 
sum  of  ten  thousand  dollars,  for  which  the  bank  also  held  the 
bond  of  Bramhall.  By  the  assignment  of  the  bond  and  mort- 
gage under  the  circumstances  above  stated,  they  became,  as 
against  Bramhall,  available  securities  in  the  hands  of  the 
complainant  for  the  full  amount  of  the  principal  sum  therein 
stated.  At  the  time  of  the  assignment,  Bramhall  had  a  lien 
upon  the  premises  conveyed  to  Kinne  for  a  proportionate  part 
of  that  mortgage  debt,  in  exoneration  to  that  extent  of  the 
residue  of  the  mortgaged  premises  and  of  his  personal  liability 
on  liis  bond.  In  equity,  that  security  inures  to  the  benefit  of 
the  complainant. 

The  deeds  to  Kinne,  though  absolute  in  form,  in  fact  were 
mortgages  to  secure  an  indebtedness  of  Bramhall  to  him.  It 
is  suggested  that  that  circumstance  will  impair  the  effect  of 
the  charge  contained  in  the  conveyances,  by  reducing  the 
grantee  from  the  position  of  a  grantee  in  fee  to  that  of  a  mere 
holder  of  a  subsequent  encumbrance.  That  result  will  not 
follow.  The  deeds  are  absolute  on  their  faces,  and  there  is  no 
evidence  that  the  complainant  knew  of  the  secret  arrangement 
between  Bramhall  and  Kinne,  by  which  the  conveyances  were 
to  be  regarded  in  the  light  of  mortgages.  In  the  absence  of 
such  notice,  the  complainant  is  entitled  to  have  whatever  of 
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benefit  or  advantage  may  accrue  to  him  from  the  fact  that  the 
conveyances  are  absolute  conveyances  in  fee. 

When  the  complainant  executed  releases  of  the  five  lots 
which  were  embraced  in  his  mortgage  and  not  included  in 
the  Kinne  deeds,  the  deeds  to  Kinne  were  on  record.  Where 
a  mortgagee,  with  notice  of  several  successive  alienations  of 
parts  of  the  mortgaged  premises,  releases  that  part  which  is 
primarily  liable  in  equity  for  the  payment  of  the  mortgage 
debt,  he  cannot  be  permitted  to  charge  other  portions  of  the 
premises  with  the  payment  of  the  mortgage  without  deduct- 
ing from  the  amount  due  the  value  of  the  part  released:  Blair 
V.  I^ard,  10  N.  J.  Eq.  119;  Guion  v.  Knapp,  6  Paige,  35  [29 
Am.  Dec.  741];  Gaskill  v.  Sine,  13  N.  J.  Eq.  400  [78  Am.  Dec. 
105].  The  equity  which  entitles  a  second  mortgagee  to  the 
benefit  of  a  release  executed  by  a  prior  mortgagee  arises  only 
where  the  first  mortgagee  gave  the  release  with  a  knowledge 
of  the  existence  of  a  second  encumbrance:  Van  Orden  v. 
Johnson,  14  Id.  376  [82  Am.  Dec.  254].  The  notice  of  the 
subsequent  encumbrance  may  be  actual  or  constructive:  2 
White  and  Tudor's  Leading  Cases,  272;  Stuyvesant  v.  //aM,  2 
Barb.  Ch.  151 ;  Howard  Ini,  Co.  v.  Hahey,  8  N.  Y,  271  [59  Am. 
Dec.  478];  Gouvemeur  v.  Lynch,  2  Paige,  300.  The  recording 
of  a  second  mortgage  will  not,  however,  operate  as  constructive 
notice  of  its  existence  to  a  prior  mortgagee:  Blair  v.  Ward,  Van 
Orden  v.  Johnson^  Howard  Ins,  Co.  v.  Halsey,  cited  above;  Reilly 
v.  Mayer,  12  N.  J.  Eq.  59.  The  general  doctrine  is,  that  what- 
ever puts  a  party  upon  an  inquiry  amounts  in  judgment  of 
law  to  notice,  provided  the  inquiry  became  a  duty,  as  in  the 
case  of  purchasers  and  creditors,  and  would  lead  to  the  knowl- 
edge of  the  requisite  fact  by  the  exercise  of  ordinary  diligence 
and  understanding:  4  Kent's  Com.  179.  The  ground  upon 
which  the  title  acquired  by  a  prior  registry  of  a  deed  is  lost, 
in  case  of  notice  to  the  second  grantee,  is,  that  it  is  a  fraud 
in  the  second  grantee  to  take  a  deed,  knowing  or  having  rea- 
son to  suspect  the  existence  of  the  prior  title:  Holmes  v.  Siouty 
10  N.  J.  Eq.  419.  In  Jones  v.  Smithy  1  Hare,  43,  Vice-Chancel- 
lor  Wigram  resolves  the  cases  in  which  constructive  notice 
is  established  into  two  classes:  1.  Cases  in  which  the  party 
charged  has  had  actual  notice  that  the  property  in  dispute  was 
in  fact  charged,  encumbered,  or  in  some  way  affected,  and  the 
court  has  thereupon  bound  him  with  constructive  notice  of 
facts  and  instruments,  to  the  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  after  the  charge,  encumbrance,  or 
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other  circamstance  affectiiig  the  property,  of  which  he  had 
actual  notice;  and  2.  Cases  in  which  the  ooort  has  been 
satisfied,  from  the  evidence  before  it,  that  the  party  charged 
had  designedly  abstained  from  inquiry  for  the  very  purpose 
of  avoiding  notice.  The  complainant  admits  that,  before 
he  executed  the  release,  he  knew  that  Bramhall  had  dis- 
posed of  most  of  the  property  embraced  in  his  mortgage. 
That  knowledge  was  sufficient  to  put  him  upon  inquiry,  and 
amounts  to  constructive  notice  of  the  existence  of  the  deeds 
to  Kinne,  of  which  he  might  have  had  actual  knowledge,  if 
he  had  pursued  the  usual  course  of  examining  the  registry 
of  deeds.  He  must,  therefore,  in  favor  of  the  defendant 
Worthington,  account  for  and  credit  on  his  mortgage  a  pro- 
portionate part  of  the  value  of  the  lots  released. 

The  conclusions  are,  that  as  against  Bramhall,  the  com- 
plainant is  entitled  to  a  decree  for  the  whole  principal  sum  of 
ten  thousand  dollars  mentioned  in  bis  mortgage,  with  the  in- 
terest thereon,  without  deducting  the  value  of  the  five  lota 
released;  that  as  against  the  defendant  Worthington,  the  com- 
plainant is  entitled  to  hold  the  mortgage,  only  for  the  sum  of 
seven  thousand  five  hundred  dollars, — the  amount  paid  by 
the  complainant  to  the  bank, — with  interest,  deducting  a  pro- 
portionate part  of  the  value  of  the  five  lots  released;  but  that 
in  taking  the  account,  Worthington  must,  under  the  charge  in 
the  deeds  to  Kinne,  account  for  his  proportionate  part  of  the 
two  thousand  five  hundred  dollars  paid  by  Bramhall  to  the 
bank  at  the  time  of  the  assignment  of  the  mortgage,  said  pro- 
portionate part  to  be  calculated  on  the  basis  of  the  relative 
value  of  the  eight  lots  conveyed  to  Kinne,  to  the  value  of  the 
whole  mortgaged  premises  at  the  date  of  the  conveyance  by 
Bramhall  to  Kinne. 

In  making  the  decree,  the  deeds  to  Kinne  are  to  be  consid- 
ered  as  mortgages.  The  equities  of  the  other  defendants, 
Bumsted  and  Roberts,  who  also  hold  portions  of  the  mort- 
gaged premises  under  conveyances  from  Bramhall,  have  not 
been  considered.  Whatever  equities  they  have  can  be  pro- 
tected in  the  final  decree. 

The  decree  appealed  from  is  reversed,  and  the  record  remit- 
ted to  the  court  of  chancery. 

The  whole  court  concurred. 


Kbbpino  Mortoaqk  on  Foot  AfTEa  Patmknt:  See  JliiUer  v.  Rutiami  etc* 
R,  Ji.Co,,  94  Am.  Dec.' 413,  note  424.    Where  the  owner  of  the  eqni^  of  re* 


Nov.  1868.]  Hoy  v,  Bramhall.  695 

dempfcion  pays  off  a  mortgage  with  the  fands  of  a  third  persoiit  for  *he  parpoee 
of  pnrchaaing  it  for  sach  third  person,  the  mortgage  will  not  be  considered 
aatisfied,  either  as  to  tho  owner  or  as  to  subsequent  encumbrancers:  Denton 
T.  Co/e»  90  N.  J.  Eq.  246,  citing  the  principal  case.  A  mortgap^e  that  has 
been  paid  may  be  given  a  new  vitality  by  a  redelivery  by  the  mortgagor  to 
the  mortgagee  or  to  a  third  person,  upon  a  new  consideration,  or  for  a  pur« 
pose  different  from  that  for  which  it  was  made,  when  the  rights  of  creditors 
or  third  persons  have  not  intervened:  AtuxUer  v.  UnderktU,  22  Id.  603;  Trap* 
hagen  v.  If  and,  3G  Id.  991,  both  citing  the  principal  case. 

Mortgage  Continues  as  Seouritt,  though  Form  of  Debt  be  Changsds 
See  Darnell  v.  TerUegge,  85  Am.  Deo.  466,  note  467,  where  this  lubjeot  is  dis- 
onssed  at  length. 

Wheeb  Mortgagee  with  Notice  of  Alienation  of  parts  of  mortgaged 
premises  releases  that  part  which  is  primarily  liable  for  the  payment  of  the 
mortgage  debt,  he  cannot  charge  other  portions  of  the  premises  with  the  pay- 
ment of  the  mortgage,  without  deducting  the  value  of  the  part  released:  See 
Oeorge  v.  Wood,  85  Ajn.  Dec.  741,  note  745,  where  other  cases  are  collected. 
The  equities  between  the  holders  of  two  second  mortgages,  each  upon  a  dis- 
tinct tract  of  land,  both  of  which  are  embraced  in  a  first  mortgage,  are  equal, 
and  each  is  bound  to  bear,  in  due  proportion  to  the  value  of  the  tract  mort- 
gaged to  him,  the  burden  of  the  first  mortgage:  Mutual  L.  I,  Co.  v.  Burghs 
rum,  24  K.  J.  Eq.  47;  PaneoaH  v.  Duval,  26  Id.  449;  Eill  v.  McOarUr,  27 
Id.  45,  all  citing  the  principal  case. 

Assumption  of  Mortgage  bt  Grantee,  Effect  of:  See  Burr  v.  Beere^ 
80  Am.  Dec  327,  note  929;  Klapworth  v.  Dreeeler,  78  Id.  69,  note  72;  where 
tliis  subject  is  fully  discussed.  A  purchaser  of  lands  subject  to  a  mortgage, 
who  assumes  and  agrees  to  pay  the  mortgage  debt,  becomes,  as  between  him* 
self  and  his  vendor,  the  principal  debtor,  and  the  liability  of  the  vendor,  as 
between  the  parties,  is  that  of  a  surety:  CroweU  v.  Hoepiial  qfSL  Bamaba$p 
27  N.  J.  Eq.  656;  Foin^  v.  Trusteee  qf  PubUe  Sehoola,  31  Id.  299,  both  citing 
the  principal  case. 

Whatever  wnx  Pot  Partt  upon  Inquibt  and  Lead  to  KNOWLBDoa 
n  Notice:  See  Converm  v.  BUtmrieh,  90  Am.  Dee.  230,  note  242;  where  other 
eases  are  ooUeoted.  Whatever  puts  a  par^  upon  inquiry  amounts  in  judg- 
ment of  law  to  notice,  provided  the  inquiry  becomes  a  duty,  and  would  lead 
to  knowledge  of  the  requisite  facts  by  the  exercise  of  ordinary  diligence  and 
anderstandhig:*iZarJta»  W.  P.  Co.  v.  Vej^  21  N.  J.  Eq.  478;  VredeiUmrgk 
T.  Burnet,  91  Id.  299;  Cogewell  ▼.  Stout,  92  Id.  242,  all  citing  the  principal 


Bboobdino  Of  Second  Mobtqaob  will  not  Operate  ae  Coveibuotitb 
NcncB  Of  ITS  ExiSTTENCB  TO  PRIOR  MoRTOAGEE:  See  Voinorden  v.  Johnson, 
62  Am.  Deo.  254,  note  257;  Ward  ▼.  Hague,  25  N.  J.  £q.  399;  CogeweU  ▼• 
Stout,  92  Id.  242,  both  citing  the  prineipel  ease. 
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Word  "Sqvars,"  aa  Term  of  Dbdioation,  Ihforts  Coxfletb  and  (In- 

KBSTRICTSD  A£AK1X>MMEirr  TO   PUBUO  USB  EITHER  FOR  PURPOSESI  of  a 

free  pafsafi^  or  to  be  ornamented  and  improved  for  groands  of  pleasure^ 
amusement,  recreation,  or  health. 

OwvER  MAT,  IN  Act  of  Dedigation,  Declare  Special  Public  Use  to 
which  he  intends  to  donate  lands,  and  they  will  remain  snbject  to  each 
uses  alone. 

Owner  cannot  Revoke  Dedication  after  It  is  Once  Comflkte,  or  re- 
strict  or  change  the  uses  to  which  it  was  made. 

Oiftb  or  Devises  to  Unincorporated  JIelioious  or  Charitarlb  Aaao- 
CIATIONS,  which  would  otherwise  fail  for  the  want  of  a  donee  or  devisee 
competent  to  take,  have  been  upheld  in  chancery  or  the  fee  held  ia 
abeyance  until  a  subsequent  incorporation  of  the  society,  because  the 
uses  for  which  they  were  made  were  charitable  or  pious  uses;  but  the 
gift  must  be  specific  to  a  particular  society. 

Easement  is  Vested  in  Public  where  Right  of  Publio  to  Ubb  of 
Lands  is  based  upon  a  dedication  to  public  uses;  the  fee  remains  in  the 
original  owner,  and  may  be  conveyed  by  him  to  third  persons,  but  the 
right  of  the  publio  to  the  use  is  paramount  to  the  title  of  the  owner  of 
the  fee,  and  does  not  require  the  fee  for  its  protection. 

Dedication  to  Pubuc  Uses  doer  not  Require  Existence  of  Corpora- 
tion to  whom  it  iB  made  or  in  whom  the  title  might  vest.  It  may  be 
valid  without  any  specific  grantee  in  esttCt  thus  forming  an  exception  to 
the  general  rule  of  conveyances. 

BsiSNCB  OF  Dedication  to  Public  Uses  is  that  It  shall  be  for  Use 
OF  Public  at  Large.  There  may  be  a  dedication  for  special  uses,  but 
it  must  be  for  the  benefit  of  the  puUic,  and  not  for  any  particular  part 
of  it.    Properly  speaking,  there  can  be  no  dedication  to  private  uses. 

606 
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Local  Cobpobati  Adthosttibs  ov  Cnr  ob  Town  in  Which  Lakd  Dbdi« 
GATED  18  Situated  have  unlimited  poiver  to  regulate  the  public  use  of  it 
within  the  limits  of  the  purposes  and  uses  for  which  the  dedication  i» 
made,  and  may  be  regarded  as  representatives  of  the  public  for  the  pur- 
pose of  maintaining  suits  in  equity  or  at  law,  for  the  vindication  of  th» 
public  right;  but  they  cannot  sell  the  land  so  dedicated,  nor  release  or 
extinguish  the  uses  for  which  it  was  dedicated,  nor  employ  it  in  any  way 
variant  from  the  purposes  for  which  it  was  designed. 

OwvzBs  Of  Feb  aiteb  Dedication  or  Land  cannot  Authobizb  its  Usb 
voB  Ant  Prtvatb  Pubfosb. 

Whkbb  Question  is  whbtheb  Wat  Dediqateiv  has  Bboomb  Public  High* 
WAT,  so  as  to  impose  upon  the  public  authorities  a  duty  to  amend  or 
repair,  an  acceptance  on  their  part  is  essential  to  that  end;  and  wher» 
the  acts  of  the  owner  relied  on  to  establish  a  dedication  are  not  suffi- 
ciently indicative  of  an  intention  to  donate  his  property  to  a  public  use, 
to  constitute  a  dedication,  an  acceptance  by  the  public  antiiorities  or 
user  by  the  public,  acquiesced  in  by  the  owner,  may  be  resorted  to  to  aid 
in  arriving  at  his  intention;  and  so  where  the  question  is  whether  a 
dedication  has  in  fact  been  made,  evidence  of  non-acceptance  by  th» 
public  authorities  or  non-user  by  the  public  is  competent  to  be  consid- 
ered by  the  jury. 

AoCBFTANCB  BT    PlTBLIC  AUTHOBTTIBS  OB    PUBUC    USEB  IS  NOT   EsSBKTIAL 

to  conclude  the  owner  from  his  power  of  retraction,  when  his  intentioa 
to  abandon  his  property  and  dedicate  it  to  public  uses  is  once  unequivo- 
cally manifested.  In  that  event,  the  right  of  the  public  to  appropriate 
the  lands  to  the  public  use  at  any  time  when  their  wants  or  convenience 
require  it  immediately  attaches. 

OwNBB  or  Urban  Lands  Who  has  Map  Made  and  BaKX>BDED  in  which 
the  lands  are  laid  ofif  in  lots,  streets,  and  squares,  and  sells  and  conveya 
lots  by  reference  to  this  map,  thereby  dedicates  the  streets  and  squarea 
to  the  public  use. 

8alb  vob  Wateb  Tazbs  of  Land  Claimed  as  Dedicated  will  not  defeat 
the  public  right,  for  the  corporate  authorities  have  no  right  to  sell  Ian J» 
dedicated,  or  to  extinguish  the  public  uses  for  which  they  were  dedi- 
cated. 

Ejbcthent  by  the  mayor  and  common  council  of  the  city 
of  Hoboken  against  the  trustees  of  the  Methodist  Episcopal 
Church  of  Hoboken.  Verdict  for  the  plaintiffs,  and  rule  to 
show  cause  why  new  trial  should  not  be  granted  allowed.  Th» 
opinion  states  the  case. 

Lyon  and  L  W.  Seudder^  for  the  rule. 
Leon  Abbett,  contra. 

By  Court,  Depue,  J.  This  ejectment  is  brought  to  recover 
the  possession  of  a  lot  of  a  land  embraced  in  a  deed  to  the* 
defendants,  made  by  the  Hoboken  Land  Improvement  Com- 
pany,  on  the  first  day  of  October,  1846. 

The  plaintiffs  claim  under  a  dedication  of  the  whole  plat, — 
of  which  the  premises  in  question  are  a  part,  marked  on  the 
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Loss  map  as  "  square/' — to  public  uses,  alleged  to  have  been 
made  by  Colonel  John  Stevens  in  his  lifetime. 

The  defendants  make  title  under  a  deed  of  conveyance  made 
to  them  by  the  Hoboken  Land  Improvement  Company,  who 
were  at  the  time  of  the  conveyance  the  owners  of  the  fee.  This 
deed  conveyed  the  locvs  in  quo  for  the  purposes  of  a  Methodist 
church.  By  a  deed  of  release  made  on  the  10th  of  May,  1848, 
the  grantors  released  and  discharged  to  the  defendants  the  con- 
ditions annexed  to  the  first  conveyance,  and  they  thereupon 
became  the  absolute  owners  of  whatever  estate  the  Hoboken 
Land  Improvement  Company  had  then  in  the  premises.  But 
on  the  assumption  that  there  has  been  a  valid  dedication,  the 
entire  square  had  been  dedicated  to  public  use  long  before  this 
conveyance,  and  as  the  owner  in  fee  could  not  set  up  his  origi- 
nal title  against  the  corporate  authorities  as  a  defense  in  eject- 
ment, neither  can  the  defendants  as  his  grantees:  Dummer  ads. 
Jersey  City,  26  N.  J.  L.  86  [40  Am.  Dec.  213].  If  there  was  a 
dedication  in  the  legal  sense  of  that  term,  it  derived  its  effi- 
cacy from  the  map  of  1804,  and  its  adoption  and  recognition 
by  conveyances  which  had  been  made  to  third  persons,  in  ac- 
cordance with  the  map,  before  the  date  of  the  defendants' 
deed.  The  word  *'  square,"  on  this  plat  of  ground,  indicated 
a  public  use,  either  foi*  purposes  of  a  free  passage,  or  to  be 
ornamented  and  improved  for  grounds  of  pleasure,  amuse- 
ment, recreation,  or  health.  That  is  the  proper  and  natural 
meaning  of  the  term,  and  its  ordinary  and  usual  signification. 
It  is  unquestionably  true  that  the  owner  might,  in  the  act  of 
dedication,  have  declared  the  special  public  use  to  which  ho  in- 
tended to  donate  the  lands,  and  they  would  have  remained  sub- 
ject to  such  uses.  In  this  case  he  has  not  done  it.  There  was 
nothing  to  indicate  such  special  use  in  the  original  map.  The 
word  "  square,"  as  a  term  of  dedication,  imported  a  complete 
and  unrestricted  abandonment  to  the  public  uses  above  indi- 
cated. When  the  decication  was  once  complete,  the  owner 
<;ould  not  thereafter  revoke  it,  or  restrict  or  change  the  uses  to 
which  it  was  made. 

The  manner  in  which  this  case  was  submitted  to  the  jury 
enabled  them  to  pass  upon  the  question  whether  the  dedica- 
tion was  for  a  public  square,  and  they  have  so  found.  To  my 
mind,  the  evidence  is  perfectly  satisfactory  that  the  dedication, 
if  any  was  made,  was  for  that  public  use. 

But  if  it  be  conceded  that  the  dedication,  though  for  a  pub- 
lic use,  was  specifically  for  pious  or  charitable  purposes,  it  will 
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not  avail  the  defendants.  Cases  are  to  be  found  in  the  books 
in  which  gifts  or  devises  to  unincorporated  religious  or  chari« 
table  associations,  which  would  otherwise  fail  for  the  want  of 
a  donee  or  devisee  competent  to  take,  have  been  upheld  in 
chancery  or  the  fee  held  to  be  in  abeyance  until  a  subsequent 
incorporation  of  the  society,  because  the  uses  for  which  they 
were  made  were  charitable  or  pious  uses:  Toton  of  Pawlet  v. 
Clark,  9  Cranch,  292;  Beatty  v.  KuHzy  2  Pet.  566;  Baptist 
Church  V.  Wiiherell,  3  Paige,  296-298. 

In  such  cases  it  will  be  found  that  the  gift  is  specific  to  the 
particular  society,  and  the  principle  of  dedication  is  invoked 
to  give  effect  to  an  express  gift  that  would  otherwise  fail,  be- 
cause of  the  incapacity  of  the  donee  to  take. 

But  where  the  right  of  the  public  to  the  use  of  lands  rests 
upon  no  other  foundation  than  a  dedication  to  public  uses, 
the  cases  uniformly  hold  that  the  easement  is  vested  in  the 
public.  A  dedication  to  public  uses  does  not  require  the  ex- 
istence of  a  corporation  to  whom  it  is  made,  or  in  whom  it, 
the  title,  should  vest.  It  may  be  valid  without  any  specific 
grantee  in  esse  at  the  time  to  whom  the  fee  could  be  granted. 
And  in  this  respect  it  forms  an  exception  to  the  general  rule  of 
transferring  or  creating  an  interest  in  lands,  as  it  may  be 
done  without  a  deed,  and  without  any  person  competent  to 
accept  the  grant  as  grantee.  The  public  is  an  ever-existing 
grantee,  capable  of  taking  a  dedication  for  publia  uses:  Wash- 
burn on  Easements,  128. 

In  fact,  it  is  the  essence  of  a  dedication  to  public  uses  that 
it  shall  be  for  the  use  of  the  public  at  large.  There  may  be  a 
dedication  of  lands  for  special  uses,  but  it  must  be  for  the 
benefit  of  the  public,  and  not  for  any  particular  part  of  it: 
Washburn  on  Easements,  135;  Munson  v.  Hungerfordj  6  Barb. 
265;  Curtis  v.  Kessler^  14  Id.  612;  Talmadge  v.  East  River 
Banhj  26  N.  Y.  105.  There  may  be  a  dedication  of  a  way  for 
a  limited  purpose,  as  for  a  foot-way,  but  there  cannot  be  a 
dedication  to  a  limited  part  of  the  public,  as  to  a  parish:  Pools 
V.  Huskinsonj  11  Mees.  &  W.  827;  Vestry  of  Bermondsey  v. 
Brown,  L.  R.  1  Eq.  204. 

There  can  be  no  dedication,  properly  speaking,  to  private 
uses.  A  private  way  cannot  be  created  by  dedication:  Wash- 
burn on  Easements,  129;  Hale  v.  McLeod,  2  Met.  (Ky.)  98; 
Commonwealth  v.  Low,  3  Pick.  413,  per  Morton,  J.  In  Com* 
monwealih  v.  Newberry,  2  Id.  57,  Parker,  C.  J.,  says:  "We  do 
not  see  how  the  principle  of  dedication  to  the  public  can  be 
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applied  to  a  private  way,  for  the  very  evidence  which  would 
tend  to  ehow  a  dedication  would  disprove  it  as  a  private  way."^ 
The  parties  to  a  dedication  are  the  individual  proprietor  and 
the  public  at  large:  Angell  on  Highways,  sec.  185.  To  per- 
mit a  private  individual  or  corporation  to  hold  the  title  or 
regulate  or  control  the  mode  in  which  the  public  use  should 
be  exercised  is  entirely  inconsistent  with  a  public  use  owing 
its  origin  to  a  dedication.  A  contrary  view  arises  from  a  mis- 
conception of  the  nature  of  the  public  right  in  lands  dedicated. 
Nothing  passes  to  the  public  but  the  casement;  the  fee  remains 
in  the  original  owner,  and  may  be  conveyed  by  him  to  third 
persons,  but  the  right  of  the  public  to  the  use  is  paramount  to 
the  title  of  the  owner  of  the  fee,  and  does  not  require  the  fee 
for  its  protection:  Cincinnati  v.  White^  6  Pet.  431;  New  Orlean9 
V.  United  States,  10  Id.  663;  Dummer  ads.  Jersey  Cityy  2ft 
N.  J.  L.  86  [40  Am.  Dec.  213]. 

The  respective  interests  of  the  parties,  as  viewed  in  all  the 
cases,  seem  to  be  this:  The  fee  remains  in  the  original  pro- 
prietor; the  easement,  or  privilege  of  using  it  according  to  the 
effect  of  the  dedication,  is  in  the  whole  community  or  public; 
the  corporation  of  the  city  or  town  in  which  the  square  is 
have,  by  virtue  of  their  corporate  authority,  power  to  regulate 
the  public  use  of  it,  and  may  be  regarded  as  representatives  of 
the  public  for  the  purpose  of  maintaining  suits  in  equity  or  at 
law  for  the  vindication  of  the  public  right:  2  Smith's  Lead. 
Cas.  240. 

But  the  power  of  the  local  corporate  authorities  is  vested 
in  them  only  as  the  representatives  of  the  public,  and  for  the 
protection  and  regulation  of  the  public  use.  They  cannot  sell 
the  lands  so  dedicated,  nor  release  or  extinguish  the  uses  for 
which  they  were  dedicated,  nor  employ  them  in  any  way  va- 
riant from  the  purposes  for  which  they  were  designed.  But 
within  the  limits  of  the  purposes  and  uses  for  which  the  dedi- 
cation is  made  to  regulate  the  use,  the  authority  of  the  local 
corporate  authorities  is  unlimited,  against  which  no  mere 
private  right  can  be  set  up:  Commonwealth  v.  Alburger,  1 
Whart.  469,  485;  Rung  v.  Shoneberger,  2  Watts,  23,  25  [26 
Am.  Dec.  95];  Commonwealth  v.  Bowman,  3  Pa.  St.  203;  Com- 
monwealth  v.  Rvsh,  14  Id.  186;  LangUy  v.  OallipoliSj  2  Ohio 
8t.  107;  Washburn  on  Easements,  155,  156;  2  Smith's  Lead. 
Cas.  232,  241,  242;  Still  v.  Trustees  of  Lansingburgh,  16  Barb. 
107;  Alves  v.  Town  of  Henderson,  16  B.  Mon.  169. 

The  vestry  of  a  parish  cannot  sustain  a  suit  to  restrain  the 
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infringement  of  a  public  right  of  way,  except  as  relators  on  an 
information  of  the  attorney-general,  even  though  they  are  ex- 
|)ressly  authorized  by  act  of  Parliament  to  indict  any  person 
stopping  a  right  of  way  within  the  parish,  and  to  take  such 
other  proceedings  for  the  opening  thereof  as  to  them  shall  seem 
expedient:   Vestry  of  Bermondsey  v.  Brown,  L.  R.  1  Eq.  204. 

It  should  not  be  overlooked  that  the  title  of  the  defendants 
is  that  of  absolute  owners  of  the  fee.  The  fact  that  the  prem- 
ises are  at  present  used  for  pious  purposes,  and  that  all  per- 
sons,  without  distinction,  are  permitted  to  attend  their  church 
as  worshipers,  does  not  alter  the  character  of  their  owner- 
ship. Their  title,  which  is  all  that  can  be  looked  at  in  an 
action  of  ejectment,  is  that  of  private  owners  holding  an  abso- 
lute conveyance  in  fee.  Their  deed  cannot  be  regarded  as  a 
declaration  of  the  special  uses  of  a  dedication  previously  made, 
for  by  such  dedication  the  owner  had  abandoned  all  control 
over  the  uses  to  which  the  lands  should  be  subjected,  and  the 
rights  of  the  public  had  become  fixed.  In  the  event  of  a  previ- 
ous dedication  to  public  uses,  the  legal  aspect  of  the  defendants' 
title  does  not  differ  from  that  which  was  unsuccessfully  relied 
on  in  Dummer  ads.  Jersey  City,  26  N.  J.  L.  86  [40  Am.  Dec.  213], 
and  in  Cincinnati  v.  White,  6  Pet.  432. 

After  a  dedication,  the  owners  of  the  fee  cannot  authorize 
its  use  for  any  private  purpose:  State  v.  Wilkinson,  2  Vt.  480 
[21  Am.  Dec.  560];  Commonwealth  v.  Alburger,  1  Whart.  469. 
The  case  of  the  defendants  is,  in  its  facts,  very  similar  to  the 
case  last  cited.  In  that  case  it  was  held  that  Franklin  Square 
having  been  dedicated  to  public  uses  by  William  Penn,  neither 
he,  nor  any  person  succeeding  to  his  title  as  proprietary,  could 
afterwards  grant  the  exclusive  use  of  a  part  of  this  square  to 
any  person  or  corporation,  and  that  a  subsequent  grant  of  a 
part  of  the  square  to  a  religious  corporation  for  a  burying- 
ground  was  void. 

The  merits  of  this  controversy  must,  therefore,  consist  in 
ascertaining  whether,  previous  to  the  defendants  acquiring 
title,  a  dedication  of  the  locus  in  quo  to  public  uses  had  been 
effected.  If  at  that  time  there  was  no  dedication  consum- 
mated and  completed,  so  that  the  public  had  an  indefeasible 
right  to  the  use  of  the  premises,  the  defendants  need  not  in- 
voke in  aid  of  their  title  any  supposed  purpose  the  owners  had 
in  view  in  setting  these  lands  off.  Their  deed  vested  in  them 
whatever  estate  the  Hoboken  Land  Improvement  Company 
had  in  the  premises  at  the  date  of  their  conveyance. 
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It  was  insisted  on  the  argument,  in  the  first  place,  that  when 
the  deed  to  the  defendants  was  delivered,  there  had  been  no 
previous  acceptance  by  the  public  authorities  or  common  use 
of  the  square  as  dedicated  to  public  uses,  and  that  a  dedica- 
tion is  not  completed  until  an  acceptance  either  by  the  public 
or  the  public  authorities.  The  principle  is  so  stated  in  the 
text-books,  and  has  been  adopted  in  judicial  decisions. 

In  Holdane  v.  Trustees  of  the  Village  of  Cold  Springy  21  N.  Y. 
474,  the  court  held  that  in  order  to  preclude  the  owner  of  land 
&om  revoking  a  dedication  of  a  highway,  however  decisively 
his  intention  to  dedicate  be  manifested,  there  must  be  an  ac- 
ceptance, either  by  formal  act  of  the  public  authorities  or  by 
common  use,  under  circumstances  showing  a  clear  intent  to 
accept  and  enjoy  the  easement  for  the  specific  purpose  of  the 
proposed  dedication. 

I  am  unwilling  to  accord  to  the  owner  of  the  fee  a  power  of 
retraction  as  extensive  as  is  asserted  in  the  case  just  cited. 
Where  the  question  is  whether  the  way  dedicated  has  become 
a  public  highway  so  as  to  impose  upon  the  public  authorities 
a  duty  to  amend  or  repair,  an  acceptance  on  their  part  is 
essential  to  that  end:  Holmes  v.  Jersey  Cityj  12  N.  J.  Eq.  299. 
And  where  the  acts  of  the  owner  relied  on  to  establish  a  dedi- 
cation are  not  sufilciently  indicative  of  an  intention  to  donate 
his  property  to  a  public  use  to  constitute  a  dedication,  an 
acceptance  by  the  public  authorities  or  user  by  the  public, 
acquiesced  in  by  the  owner,  may  be  resorted  to  to  aid  in 
arriving  at  his  intention.  But  an  acceptance  by  the  public 
authorities  or  public  user  is  not  essential  to  conclude  the 
owner  from  his  power  of  retraction,  when  his  intention  to 
abandon  his  property  and  dedicate  it  to  public  uses  is  once 
unequivocally  manifested.  In  that  event,  the  right  of  the 
public  to  appropriate  the  lands  to  the  public  use  at  any  time 
when  their  wants  or  convenience  require  it  immediately  at- 
taches. In  Mayor  of  Jersey  City  v.  Morris  Canal  and  Bank- 
ing Co.j  12  N.  J.  Eq.  553,  Mr.  Justice  Whelpley,  in  delivering 
the  opinion  of  the  court  of  errors,  says:  "  There  is  a  large  class 
of  cases  where  the  acts  of  dedication  by  the  owner  of  the  fee 
are  of  such  a  character  as  to  preclude  the  owner  from  retract- 
ing the  dedication,  even  before  any  act  of  acceptance  on  the 
part  of  the  public.  In  such  cases  the  dedication  is  immediate; 
it  does  not  wait  for  the  act  of  acceptance  by  the  public.  When- 
ever the  public,  by  an  express  municipal  act,  accepts  the  dedi- 
cation, the  public  duty  of  putting  the  land  to  the  use  to  which 
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it  was  dedicated  arises,  but  the  acts  of  dedication  may  be  so 
unequivocal  as  to  be  decisive  before  that  time  arrives  against 
all  right  of  the  owner  in  fee  to  withdraw.  He  may  be  bound, 
tlwugh  the  public  may  be  free As  the  act  of  dedi- 
cation does  not  of  itself  throw  upon  the  corporate  body  the 
duty  of  repair,  so  the  simple  non-assumption  by  the  corporate 
body  of  the  duty  of  repair  does  not  of  necessity  annul  the  dedi- 
cation." In  that  case  the  court  decided  that  a  dedication  may 
be  designed  by  the  owner,  to  be  accepted  by  the  public  in  prx" 
senti  or  in  futuro  ;  and  the  case  of  Dumm^r  ads.  Jersey  City,  20 
N.  J.  L.  106  [40  Am.  Dec.  213],  was  decided  upon  the  same 
principles.  But  where  the  question  is  whether  a  dedication  has 
in  fact  been  made,  evidence  of  non-acceptance  by  the  public 
authorities  or  non-user  by  the  public  is  competent  evidence  to 
be  considered  by  the  jury  in  determining  whether  a  dedication 
has  been  made.  In  Barclay  v.  Howelly  10  Pet.  506,  Mr.  Justice 
McLean  says:  *'  If  the  dedication  of  these  streets  to  the  public 
were  a  matter  of  doubt,  and  a  jury  were  to  inquire  into  the 
fact,  it  is  admitted  that  these  not  having  been  improved  or 
used  as  streets  would  be  a  circumstance  which  the  jury  must 
weigh  against  the  proof  of  dedication.  But  it  would  clearly 
be  error  for  the  court  to  instruct  the  jury  that  unless  the 
ground  claimed  for  these  streets  was  in  a  situation  to  be  used 
as  streets,  and  had  been  so  used,  there  could  be  no  dedica- 
tion  Whilst  the  circuit  court  might  have  called  the  at- 
tention of  the  jury  to  the  fact  that  the  ground  in  controversy 
never  having  been  used  as  a  street  was  a  circumstance  which 
they  ought  to  weigh  against  the  dedication  contended  for,  it 
was  error  in  them  to  say,  in  substance,  there  could  be  no  right 
without  the  use.  This  withdrew  from  the  jury  the  main  point 
of  inquiry  by  substituting  another,  the  existence  or  non-exist- 
ence of  which  was  not  inconsistent  with  the  principal  fact.  It 
was  not  essential  for  the  city  to  show  that  the  entire  strip  of 
land  referred  to  had  been  used  as  a  street,  but  it  was  essential 
to  establish  that  it  had  been  dedicated  as  such." 

The  evidence  relied  on  to  establish  a  dedication  in  this  case 
was  the  Loss  map,  made  in  1804,  by  the  direction  of  Colonel  John 
Stevens,  and  its  recognition  and  adoption  by  the  owners  of  the 
fee  in  conveyances  to  third  persons.  On  this  map  these  lands 
were  all  laid  out  in  streets,  and  lots  of  twenty-five  feet  frontage, 
except  the  four  squares,  which  were  colored  greon,  and  the  plat 
of  ground  now  in  question  was  marked  on  the  map  "  square.'* 
This  map  was  filed  in  the  clerk's  office  of  the  county  of  Bergen, 
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on  the  8th  of  April,  1805.  The  certificate  of  the  clerk  of  the 
eounty  of  its  being  filed  is  indorsed  on  it,  and  the  map  was 
pasted  in  one  of  the  books  of  records  of  the  county.  On  the 
10th  of  April,  1805,  Colonel  John  Stevens  conveyed  to  one  Peter 
Orughton  lots  Nos.  75,  76,  and  77  as  distinguished  on  that 
map,  and  in  the  deed  referred  to  the  Loss  map  as  having  been 
recorded  in  the  clerk's  office  of  the  county  of  Bergen.  In  1837, 
Edwin  A.  Stevens,  who  then  was  the  owner  of  the  whole  tract, 
conveyed  to  one  Benson  lot  No.  86,  by  reference  to  the  same 
map.  And  in  1841  and  1843,  five  several  deeds  of  conveyance 
were  made  by  the  Hoboken  Land  Improvement  Company,  the 
then  owners  of  the  original  tract,  for  lots  distinguished  on  this 
map.  It  further  appears,  by  the  testimony  of  William  W. 
fihippen,  the  agent  of  the  land  improvement  company,  that  in 
all  the  deeds  made  by  the  company  reference  was  made  to  the 
Loss  map,  and  that  before  1846,  the  date  of  the  defendants' 
deed,  the  whole  block  on  Garden  Street  fronting  on  this  square 
had  been  sold.  And  in  the  deed  to  the  defendants,  under 
which  they  defend  this  suit,  the  premises  in  question  are  de- 
ecribed  as  '^  part  of  a  tract  of  land  known  by  the  name  of  Ho- 
boken, and  which,  on  a  map  of  said  tract,  made  by  Charles 
Loss,  and  filed  in  the  clerk's  office  of  the  county  of  Bergen,  is 
distinguished  by  the  word  '  square.' " 

In  1804,  when  this  map  was  made,  the  whole  tract  was  a 
city  only  on  paper.  In  1822  the  greater  part  of  it  was  used 
as  farm-land;  very  few  streets  were  then  opened.  The  square 
was  then  part  of  a  field  of  twenty-five  acres,  and  there  was  a 
pond  of  water  on  it  covering  an  acre  of  ground.  In  1834  it  is 
described  as  a  cow-pasture.  In  1837  a  dispute  arose  about  cut- 
ting ice  on  the  pond,  in  which,  however,  the  Messrs.  Stevens 
were  not  engaged.  In  1841  a  person  who  was  planting  trees 
for  the  company  was  directed  by  them  not  to  plant  trees  there, 
as  it  was  a  square.  About  the  same  time  the  company  moved 
a  small  house  on  the  square,  which  was  used  as  a  place  of  wor- 
ship by  the  Baptists  and  Methodists.  Mrs.  Board  says  that  ^'  in 
1846  the  place  was  small,  not  extending  above  Third  Street, 
and  nobody  thought  of  opening  those  squares.  The  square  had 
no  distinctive  character  independent  of  the  map."  It  was  a 
low,  marshy  place  when  the  defendants'  church  was  built. 
This  comprises  the  whole  history  of  the  square  prior  to  the  time 
the  defendants  acquired  title. 

In  1846  the  place  had  a  population  of  three  hundred  or  four 
hundred  inhabitants.    In  1855  the  city  was  incorporated,  and 
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in  1865  its  population  was  thirteen  thousand.  There  is  no 
eatisfactory  evidence  of  any  common  use  of  this  square  by  the 
public  from  1804  to  1846,  because  probably  the  demands  of 
the  public  did  not  require  it.  But  during  all  that  period  there 
was  a  continous  recognition  by  the  owners  of  the  Loss  map,  as 
the  plan  upon  which  the  city  was  being  built,  in  the  conveyan- 
ces of  lots  to  purchasers,  some  of  which  fronted  on  this  square. 
These  repeated  recognitions  of  this  map,  and  long  acquiesence 
by  the  owners  in  the  plan  there  delineated,  indicate  an  inten- 
tion to  permanently  abandon  and  dedicate  the  streets  and 
squares  to  public  use.  Where  a  proprietor  of  real  estate  sells 
and  conveys  lots  in  conformity  to  the  city  map  on  which  the 
property  of  such  proprietor  is  laid  out  into  blocks,  streets,  av- 
enues, and  squares,  such  recognition  of  the  plan  —  laying  out 
his  grounds  into  streets,  etc. — is  a  dedication  of  the  streets  to 
a  public  use:  Wyman  v.  Mayor  of  New  York^  11  Wend.  487. 

It  may  be  stated  as  a  general  rule  that  where  the  owner  of 
urban  property,  who  has  laid  it  off  into  lots,  with  streets, 
avenues,  and  alleys  intersecting  the  same,  sells  his  lots  with 
reference  to  a  plat  in  which  the  same  is  so  laid  off,  or  where, 
there  being  a  city  map  on  which  this  land  is  so  laid  off,  he 
adopts  such  maps  by  a  reference  thereto,  his  acts  will  amount 
to  a  dedication  of  the  designed  streets,  avenues,  and  alleys  to 
the  public:  Angell  on  Highways,  sec.  149.  The  same  princi- 
ple is  applicable  to  urban  lands  to  be  used  as  an  open  square: 
Watertown  v.  Cowarif  4  Paige,  510  [27  Am.  Dec.  80];  Ctncin- 
nati  V.  Whitej  6  Pet  431 ;  New  Orleans  v.  UniUd  States^  10  Id. 
718;  Perrin  v.  New  York  Central  R.  R.  Co.,  40  Barb.  65;  Ahhoti 
V.  3ftZb,  6  Vt  521  [23  Am.  Dec.  222] ;  Dummer  ads.  Jersey  City, 
20  N.  J.  L.  86  [40  Am.  Dec.  213];  Indianapdis  v.  Croas,  7 
Ind.  9;  Logansport  v.  Dv/nn,  8  Id.  378;  Rowan  v.  Porllandy  8 
B.  Mon.  235;  Alvea  v.  Henderson,  16  Id.  168;  Commonwealth  v. 
Rushy  14  Pa.  St.  186;  Vick  v.  Mayor  of  Vicksburg,  1  How. 
(Miss.)  386  [31  Am.  Dec.  167];  Brown  v.  Manning,  6  Ohio^ 
129  [27  Am.  Dec.  255]. 

The  cases  on  this  subject  are  mostly  collected  in  the  Ameri- 
can notes  to  Doraston  v.  Payne,  2  Smith's  Lead.  Gas.,  6th  ed., 
240. 

The  question  of  dedication,  being  a  question  of  intention,  is, 
to  a  great  extent,  a  question  of  fact  for  the  jury.  The  case 
was  fairly  presented  to  the  jury,  and  I  see  no  reason  for  dis- 
turbing their  verdict. 

It  was  insisted  on  the  argument  that  by  the  sale  of  the 
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church  property,  in  1861,  for  arrears  of  water  rents  assessed 
against  the  defendants,  the  public  rit^-ht  in  the  pquare  was 
defeated.  To  that  it  was  answered  that  the  assessments  of 
water  taxes  were  made  by  the  water  commissioners, — a  dis- 
tinct corporation  from  the  municipal  corporation, —  aud  that 
the  duties  of  the  city  authorities  in  making  sales  were  merely 
ministerial.  The  principle  above  stated,  denying  the  power 
of  the  corporate  authorities  to  sell  lands  dedicated,  or  to  ex- 
tinguish the  public  uses  for  which  they  were  dedicated,  suffi- 
ciently disposes  of  this  question. 


Dedication  bt  Town  Plats,  and  Evfbct  ot  Word  "  Square  "  as  Tbrv 
07  Dedication:  CUy  qf  Pella  y.  SehoUe^  95  Am.  Deo.  729,  and  note;  MrCali 
v.  DooMt  94  I<L  92,  and  note  97.  The  principal  case  is  cited  to  the  point  that 
where  the  owner  of  urban  property,  who  haa  laid  it  off  in  lota,  with  atreeta^. 
avenuea*  and  alleys  intersecting  the  aame,  sells  his  lots  with  reference  to  a 
plat  in  which  the  same  are  so  laid  o£^  he  adopts  such  map  by  a  reference- 
thereto^  and  his  acts  will  amount  to  a  dedication  of  the  designated  atreets^ 
avenues,  and  alleys  to  the  public:  State  v.  Elizabeth,  35  N.  J.  L.  361 ;  Clark  v. 
BUuxheth,  37  Id.  125;  8.  C,  40  Id.  174;  Hague  y.  InhaJt^la»d$  qf  Weai  Ilobolm^ 
23  N.  J.  £q.  356. 

Easexent  Passes  to  Publio  under  Dedication  iob  Purposes  tor 
Which  Dedication  is  Made,  and  Feb  Remains  in  Owner  and  nis 
Grantees:  San  Frtmciaco  y.  Catderunod^  91  Am., Dec.  542,  and  note  545; 
Schurmeier  y.  St.  Paul  etc  B.  R.  Co,,  88  Id.  59,  and  note  67. 

Owner  when  Estopped  prom  Reyoking  Dedication,  and  NECEsan*r 
op  AccEFTANCB  BT  PuBLio  TO  Thi8  £nd:  See  Hivee  V.  Dudley,  67  Am. 
Dec  232,  and  note  240;  Dummer  ads.  Jeraey  City,  40  Id.  213;  Lee  v.  Laix,^ 
90  Id.  220,  and  note  224;  San  Francinco  v.  Calderwood,  91  Id.  542,  and  note 
545.  The  principal  case  is  cited  to  the  point  that  acceptance  by  a  formal 
adoption  by  the  public  authorities  or  by  public  user  is  necessary  to  impose  oi^ 
the  public  the  duty  to  amend  or  repair;  but  is  not  essential  to  the  consumma- 
tion of  the  dedication  so  as  to  cut  off  the  owner  from  the  power  of  retraction, 
or  subject  the  dedicated  lands  to  the  public  use,  whenever,  in  the  estimation 
of  the  local  authoritiea,  the  wanta  or  convenience  of  the  publio  require  it  for 
that  purpose:  Hoboken  Land  and  Improvement  Co,  v.  Mayor  etc  of  HfMoen, 
SON.  J.  L.  545;  Wood  v.  Hurd,  34  Id.  90;  Haguev.  rnhabUanta qf  WeiC  Ho- 
boken, 23  N.  J.  Eq.  356. 

Dedicator  op  Land  mat  Pbbscribb  Terms  and  Limitatione  upon 
Wuicu  He  Gives  It.-  Hemphill  v.  Ci^  qf  Boeton,  54  Am.  Dec.  749;  Ootffrey 
V.  Cityqf  Alton,  52  Id.  476:  and  the  publio  cannot  change  theee:  Hwnqf 
David  V.  City  qf  New  Jrleane,  79  Id.  586,  and  note  591;  Schurmeier  v.  St. 
Paid  etc  R.  R.  Co.,  88  Id.  60,  and  note  67.  The  principal  caae  is  cited  to  th» 
point  that,  although  the  local  corporate -authorities  are  clothed  with  a  dis- 
cretion to  decide  when  and  how  a  dedicated  street  shall  be  improved  for 
public  use,  and  the  power  to  bring  suits  to  assert  and  protect  the  publio 
right,  they  cannot  release  or  discharge  the  public  right,  unless  authorized  to 
do  so  by  legislative  authority,  or  apply  the  lands  to  a  purpose  different  from 
the  uses  for  which  the  dedication  was  made:  Hoboken  Land  and  Improfetmai^ 
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Co.  T.  Mayor  €tc»  qf  Hoboken,  3G  N.  J.  L.  549;  Mayor  etc,  of  Bayonne  y.  Pord^ 
43  Id.  296;  Pateraoneic.  R,  R.  Co,  v.  Maytn-  etc,  of  Paterwn,  24  N.  J.  Eq.  165. 

Right  to  Maintain  Apfropriatb  AcnoNS  for  the  vindication  of  the 
public  right  in  lands  dedicated  to  a  public  use  is  lodged  in  the  local  public 
authorities;  and  it  is  not  necessary  that  an  ordinance  appropriating  tho  lands 
to  the  proposed  public  use  should  precede  the  commencement  of  the  action: 
Hoboken  Land  and  Improcement  Co.  v.  Mayor  etc  qfffoboben,  36  N.  J.  L.  544; 
Borough  qf  Chamberdmrg  v.  Manko,  39  Id.  498;  Price  ▼.  Inhabitants  of  Plain^ 
Jieldt  40  Id.  611,  citing  the  principal  case;  and  see  also^  upon  this  point, 
Dummer  ads.  Jersey  City,  40  Am.  Dec  213;  Taylor  v.  St.  Louis,  55  Id.  89.  The 
principal  case  is  also  cited  to  the  point  that  a  municipality  which,  by  its 
charter  or  oiinstituent  act,  has  the  control  and  supervision  of  the  streets  and 
public  squares  in  its  limits,  may,  in  its  corporate  name,  institute  judicial  pro- 
ceedings to  prevent  or  remove  obstructions  thereon:  Inhabitant*  qf  Oreenwich 
V.  Easton  and  Amboy  R,  R,  Co.,  24  N.  J.  Eq.  221;  and  to  the  point  that  the 
power  to  apply  premises  dedicated  to  use  as  a  public  street  devolves  on  the 
municipal  authorities,  who  are  the  representatives  of  the  public  whose  rights 
are  paramount  to  the  title  of  the  owner  of  the  fee:  EarU  y.  Mayor  etc  qf 
New  Brunswick,  38  N.  J.  L.  53. 

TuERK  CANNOT  BE  DEDICATION  TO  Pbiyats  Use:  See  Hall  V.  McLeod,  74 
Am.  Dec.  400. 

Public  is  Evbb-existino  Grantee,  capable  of  taking  dedications  for  public 
uses,  and  its  interests  are  a  sufficient  consideration  to  support  them:  Warren 
V.  Jacksonville,  58  Am.  Dec.  610.  The  interests  of  those  beneficially  entitled 
to  easements  or  dedications  of  a  public,  charitable,  or  religious  character  are 
not  allowed  to  lapse  or  fail  for  want  of  what  is  technically  called  a  person  to 
take  the  legal  title:   Vick  v.  Mayor  etc  qf  Vicktburg,  31  Aul  Dec  167. 

Essentials  or  Valid  Dedication:  See  San  Frandseo  y.  CaUenoood,  91 
Am.  Dec  542,  and  note  546,  546;  OenUeman  v.  Soule^  83  Id.  264,  and  note 
dting  prior  cases  268. 


State  v.  Ellis. 

[88  New  Jbbsbt  Law,  108.] 

A5T  Attempt  to  Invluenoe  OmcsB  in  his  Oiyioal  Coiri>uor,  whether 
in  the  executive,  legislative,  or  judicial  department  of  the  government, 
by  the  offer  of  a  reward  or  pecuniary  consideration,  is  indictable  at  com- 
mon law. 

Common-law  Offense  of  Bribery  is  Indictable  and  Punishable  in  New 
Jersey,  as  the  statutes  of  that  state  against  bribery  merely  define  and 
fix  the  punishment  for  the  offense  in  cases  of  bribery  of  judicial  ofiicera 
aud  members  of  the  legislature,  and  do  not  repeal  or  abrogate  or  other- 
wise alter  the  common  law. 

Offense  of  Bribery  is  Ck>MPLETE  when  Offer  of  Reward  is  Made  to 
influence  the  vote  or  action  of  an  official,  although  in  a  matter  not  within 
the  jurisdiction  of  the  officer. 

Offer  of  Money  to  Member  of  Common  Council  of  City  to  vote  in 
favor  of  an  application  for  leave  to  lay  a  railroad  track  along  one  of  the 
streets  of  the  city,  is  bribery,  whether  or  not  the  common  council  had 
anthoiity  to  make  the  grant,  or  the  railroad  company  the  power  to  avail 
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itself  of  its  benefits  if  made,  or  whether  the  offer  was  made  before  or 
after  the  application  had  been  embodied  in  an  ordinance  or  reaolntioa  in« 
trodnoed  before  the  coonciL 

Indictment  for  bribery.    The  opinion  states  the  case. 
/.  W,  Scudder  and  J.  F.  Randolph^  for  the  defendant 
liohesonj  attomey'generalj  for  the  state. 

By  Court,  Dalrimple,  J.  The  indictment  in  this  case  was 
removed  into  this  court  by  certiorari  to  the  sessions  of  Hnd- 
son.  It  sets  forth  in  substance,  in  language  su£QcientIy  plain 
and  intelligible,  that  application  having  been  duly  made  to 
the  common  council  of  Jersey  City  for  leave  to  lay  a  railroad 
track  along  one  of  the  public  streets  of  that  city,  the  defend- 
ant wickedly  and  corruptly  offered  to  one  of  the  members  of 
said  common  council  the  sum  of  fifty  dollars  to  vote  in  favor 
of  said  application.  Upon  return  of  the  certiorari^  a  motion 
was  made  to  quash  the  indictment,  on  the  ground  that  the 
facts  set  forth  do  not  constitute  a  crime. 

It  is  said  that  the  common-law  offense  of  bribery  can  only 
be  predicated  of  a  reward  given  to  a  judge  or  other  official 
concerned  in  the  administration  of  justice.  The  earlier  text- 
writers  thus  define  the  offense:  '*  Where  any  man  in  judicial 
place  takes  any  fee  or  pension,  robe  or  livery,  gift,  reward,  or 
brokage  of  any  person  that  hath  to  do  before  him  in  any  way, 
for  doing  his  office,  or  by  color  of  his  office,  but  of  the  king 
only,  unless  it  be  meat  and  drink,  and  that  of  small  valae  ": 
8  Inst.  146.  The  definition  in  4  61a.  Com.  139,  is  to  the  same 
effect.  Hawkins,  in  his  Pleas  of  the  Crown,  vol.  1,  p.  312,  gives 
substantially  the  same  description  of  the  offense,  but  adds: 
''Also,  bribery  signifies  the  taking  or  giving  of  a  reward  for 
offices  of  a  publis  nature.''  The  later  commentators,  sup> 
ported  as  I  think  by  the  adjudged  cases,  however,  maintain  the 
broader  doctrine,  that  any  attempt  to  influence  an  officer  in  his 
official  conduct,  whether  in  the  executive,  legislative,  or  judi- 
cial department  of  the  government,  by  the  offer  of  a  reward  or 
pecuniary  consideration,  is  an  indictable  common-law  misde- 
meanor: 3  Greenl.  Ev.,  sec.  71;  Bishop's  Crim.  Law,  sec.  95, 
and  notes;  1  Russell  on  Crimes,  156.  The  case  of  Rex  v. 
Vaughan,  4  Burr.  2494,  arose  upon  motion  for  an  information 
for  a  misdemeanor  against  the  defendant  for  offering  money 
to  the  Duke  of  Graflon,  first  lord  of  the  treasury,  to  procure 
the  defendant's  appointment  by  the  crown  to  an  office.  Lord 
Mansfield,  in  his  opinion  in  that  case,  says:  '^  If  these  trans- 
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actions  are  believed  to  be  frequent,  it  is  time  to  put  a  stop  to 
them.  A  minister  trusted  by  the  king  to  recommend  fit  per- 
sons to  offices  would  betray  that  trust  and  disappoint  that 
confidence  if  he  should  secretly  take  a  bribe  for  that  recom- 
mendation." The  motion  was  granted.  In  the  case  of  Rex  v. 
Plympton^  2  Ld.  Raym.  1377,  the  court  held  that  it  was  an 
ofiense  to  bribe  persons  to  vote  at  elections  of  members  of  a 
corporation.  Many  other  cases  might  be  cited  in  support  of 
the  general  proposition  laid  down  by  the  later  text- writers 
above  referred  to.  The  cases  will,  however,  all  be  found  col- 
lated in  2  Bishop's  Criminal  Law,  in  the  notes  to  sections  76 
and  77.  Indeed,  the  authorities  seem  to  be  all  one  way. 
Neither  upon  principle  nor  authority  can  the  crime  of  bribery 
be  confined  to  acts  done  to  corrupt  officers  concerned  in  the 
administration  of  justice.  If  in  the  case  now  before  us  it 
was  no  crime  for  the  defendant  to  offer,  it  would  have  been 
no  crime  for  the  councilman  to  accept  the  bribe.  The  re- 
sult would  therefore  be  that  votes  of  members  of  council  on 
all  questions  coming  before  them  could  be  bought  and  sold 
like  merchandise  in  the  market.  The  law  is  otherwise.  The 
common-law  offense  of  bribery  is  indictable  and  punishable 
in  this  state.  Our  statutes  against  bribery  merely  define  and 
fix  the  punishment  for  the  offense  in  cases  of  bribery  of  judi- 
cial officers  and  members  of  the  legislature;  they  do  not  repeal 
or  abrogate  or  otherwise  alter  the  common  law. 

It  is  contended,  in  the  next  place,  that  the  facts  set  forth  in 
the  indictment  constitute  no  offense,  inasmuch  as  the  common 
council  had  not  jurisdiction  to  grant  the  application  for  which 
the  vote  was  sought  to  be  bought.  In  my  opinion,  it  is  en- 
tirely immaterial  whether  council  had  or  had  not  jurisdiction 
over  the  subject-matter  of  the  application.  If  the  application 
was,  in  point  of  fact,  made,  an  attempt  to  procure  votes  for  it 
by  bribery  was  criminal.  The  offense  is  complete  when  an 
offer  of  reward  is  made  to  infiuence  the  vote  or  action  of  the 
official.  It  need  not  be  averred  that  the  vote,  if  procured, 
would  have  produced  the  desired  result,  nor  that  the  official, 
or  the  body  of  which  he  was  a  member,  had  authority  by  law 
to  do  the  thing  sought  to  be  accomplished.  Suppose  an  ap- 
plication made  to  a  justice  of  the  peace,  in  the  court  for  the 
trial  of  small  causes,  for  a  summons  in  case  of  replevin,  for 
slander,  assault  and  battery,  or  trespass,  wherein  title  to  lands 
is  involved:  over  these  actions  a  justice  of  the  peace  has  no 
jurisdiction,  and  any  judgment  he  might  render  therein  would 
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tje  coram  non  judice^  and  void;  yet  I  think  it  can  hardly  be 
contended  that  a  justice  thus  applied  to  may  be  offered,  and 
with  impunity  accept,  a  reward  to  issue  a  summons  in  any 
case  without  his  jurisdiction.  If  the  common  council  of  Jer- 
sey City  had  not  authority  to  grant  the  application  referred 
to,  the  act  of  the  defendant  in  endeavoring  to  procure  the 
grant  asked  for  was  only  the  more  criminal,  because  he  sought, 
by  the  corrupt  use  of  money,  to  purchase  from  council  an 
easement  which  they  had  no  authority  to  grant.  He  thereby 
endeavored  to  induce  them  to  step  beyond  the  line  of  their 
duty,  and  usurp  authority  not  committed  to  them.  The  gist 
of  the  offense  is  said  to  be  the  tendency  of  the  bribe  to  pervert 
justice  in  any  of  the  governmental  departments, — executive, 
legislative,  or  judicial:  2  Bishop's  Crim.  Law,  sec.  96.  Would 
it  not  be  a  plain  perversion  of  justice  to  buy  the  votes  of 
councilmen  in  favor  of  a  surrender  of  the  streets  of  the  city 
for  the  purposes  of  a  railroad,  when  such  surrender  is  unau- 
thorized by  law?  The  rights  of  the  citizens  of  the  munici* 
pality  thus  corruptly  tampered  with  and  bargained  away 
might  be  regained  after  a  long  and  expensive  litigation,  or  in 
some  other  mode;  nevertheless,  bribery  and  corruption  would 
have  done,  to  some  extent  at  least,  their  work,  and  the  due 
course  of  justice  have  been  disturbed.  But  I  am  not  prepared 
to  assent,  as  at  present  advised,  to  the  proposition  that  the 
common  council  could  not  properly  entertain  the  application. 
They  were  asked  by  a  chartered  railroad  company  of  this 
state,  having  its  terminus  in  Jersey  City,  to  consent  that  a 
railroad  track  might  be  laid  along  one  of  the  public  streets  of 
that  city.  It  is  not  pretended  that  any  legislative  authority 
to  lay  such  track  had  been  obtained.  The  railroad  company 
could  not,  under  these  circumstances,  lawfully  appropriate  to 
its  use  one  of  the  public  streets  of  the  city  without  the  con- 
sent  of  the  city,  which  has  full  control  over  all  public  streets 
within  the  city  limits:  Laws  of  1851,  p.  406,  sec.  6. 

Whether  or  not  the  common  council  has  the  power,  with  or 
without  legislative  sanction,  to  grant  the  use  of  a  public  street 
to  a  railroad  company  for  the  uses  of  the  railroad,  it  is,  I 
think,  clear  that  no  such  use  can  be  made  of  the  streets  with- 
out the  consent  of  the  city,  in  the  absence  of  a  legislative 
grant  to  that  effect. 

Nor  is  it  material  whether  the  railroad  company  which  ap- 
plied for  the  privilege  had  the  power  under  its  charter  to  lay 
the  track.    Application  had  been  duly  made  for  that  purpose. 
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a,nd  was  pending.  An  attempt  to  bribe  a  member  of  council 
to  vote  upon  it,  whether  such  attempt  was  made  after  or  be- 
fore the  introduction  of  an  ordinance  or  resolution  granting 
the  privilege  asked,  comes  within  the  general  law  against 
bribery.  Whether  the  common  council  had  authority  to  make 
the  grant,  or  the  railroad  company  the  power  to  avail  itself  of 
its  benefits,  if  made,  or  whether  the  offer  of  a  bribe  was  before 
or  after  the  application  in  due  course  of  proceeding,  had  been 
embodied  in  an  ordinance  or  resolution,  is  immaterial.  The 
offer  of  anything  of  value  in  corrupt  payment  or  reward  for 
any  official  act,  legislative,  executive,  or  judicial,  to  be  done, 
is  an  indictable  offense  at  the  common  law. 

The  objections  taken  are  not  tenablCi  and  the  motion  to 
quash  must  be  denied. 

Motion  denied. 


Bribbf  Y.  —  D^fution.  —  Bribery  is  corruptly  offering,  giTing^  or  reoshring 
anything  of  value  as  an  inducement  to  official  action.  The  old  writers  ooa« 
fined  the  crime  to  cases  where  the  person  concerned  was  one  whose  ordinary 
business  relates  to  the  administration  of  "  public  justice  ":  1  Russell  on  Crimes^ 
154;  2  Id.  122;  4  Bla.  Com.  139;  1  Hawk.  P.  C,  c.  67;  1  Inst.  145.  But  none 
of  these  definitions  is  broad  enough,  "unless  we  unduly  extend  the  term 
'  justice ' ":  2  Wharton's  Grim.  Law,  9th  ed.,  sec.  1857;  for,  as  we  shall  see,  the 
crime  at  common  law  embraces  any  attempt  to  bribe,  or  the  receipt  of  a 
bribe  by  any  one  occupying  an  official  station,  for  the  purpose  and  as  the 
price  of  affecfcing  his  official  action:  See  the  principal  case.  And  even  yotera 
at  elections  may  be  the  "  subject "  persons  of  the  crime:  See  ii\fra.  The 
crime  ''is  also  taken  in  a  larger  sense,"  says  Mr.  Greauleaf,  3  Greenl.  Ev., 
sec.  71,  "and  may  be  committed  by  any  person  in  an  official  situation  who 
shall  corruptly  use  the  power  and  interest  of  his  place  for  rewards  or  prom- 
ises, aad  by  any  person  who  shaU  give  or  offer  to  take  a  reward  for  offioes  of 
a  public  nature,  or  shaU  be  guilty  of  corruptly  giving  or  promising  rewards 
in  order  to  procure  votes  in  the  election  of  pubUc  officers. "  Mr.  Bishop  defines 
the  crime  as  "the  voluntary  giving  or  receiving  of  anything  of  value  in  cor- 
rupt payment  for  an  official  act  done  or  to  be  done  ":  2  Bishop's  Grim.  Law, 
sec  85.  But  this  definition  fails  to  include  the  offer  of  reward  or  the  attempt 
to  bribe,  which  also  is  indictable  as  bribery.  Mr.  Wharton's  definition  ist 
"Bribery  is  corruptly  tendering  or  receiving  a  price  for  official  action," 
which  is  an  excellent  example  of  comprehensive  terseness,  and  is  subject  to 
criticism  only  as  to  the  wnrd  "tendering";  for  the  crime  is  complete  when 
an  offer  is  made:  The  principal  case;  and  the  crime  of  offering  to  bribe  is 
complete  without  the  tender  or  production  of  money,  the  offor  being  suf- 
ficient without  this:  People  v.  Ah  Fook,  62  CaL  493;  UnUed  SkOea  v.  WorraU, 
2  DalL  384  (which  was  an  offer  by  letter).  See  also  State  v.  McDonald,  6 
N.  B.  Rep.  607  (Ind.);  CartOhere  v.  SUUe,  74  Ala.  406.  By  using  the  word 
"tendering,"  however,  Mr.  Wharton  indicates  that  he  considers  it  immaterial 
to  make  a  distinction  between  bribery  and  an  attempt  to  bribe.  And  this  is 
ondonbtedly  well  founded;  for  as  Iwibery  is  merely  a  misdemeanor  at  com-, 
mon  law,  the  distinction  can  be  of  little  or  no  practical  inq^ortance^  though 
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it  might  perfaftpt  be  Justified  by  a  etriot  adherence  to  form  and  preoedent 
obtaining  in  the  caee  of  feloniee:  See  Bishop's  dim.  Law,  see.  88,  and,  u^ra, 
"Attempt  to  Bribe."  At  all  events,  the  comprehensiYe  form  of  definition 
which  includes  both  offenses  appears  to  be  the  better  one,  even  granting  that 
they  may  as  a  matter  of  law  be  separable. 

VcUtie.  —  The  thing  offered  as  the  price  of  official  action,  it  goes  without 
saying;  must  be  of  some  value,  but  as  the  gist  of  the  offionse  is  its  tendency 
to  pervert  the  administration  of  the  government  in  any  of  its  departments, 
it  cannot  be  particularly  concerned  with  the  degree  of  value  of  the  reward 
offered.    And  if  it  were  of  no  intrinsic  value,  but  were  of  value  to  the  per- 
son to  whom  it  was  offered  or  given,  no  reason  is  perceived  why  the  transac- 
tion should  not  be  bribery.    At  all  events,  it  is  not  necessary  that  a  specifio 
sum  of  money  or  other  things  should  be  offered  or  accepted:  CommonioeaUh 
V.  aiapman,  1  Va.  Cas.  138;  Waison  v.  State,  39  Ohio  St.  123.     And  an  in- 
dictment need  not  recite  the  facts  giving  the  thing  offered  a  value,  as  where- 
railway  stock  was  offered:   WcUson  v.  State,  supra.    And  so  an  offer  to  a 
school  trustee,  provided  he  would  pay  a  certain  sum  for  certain  articles  for 
the  use  of  the  township,  to  give  him  a  receipt  for  a  larger  sum  which  he 
could  use  as  a  voucher,  and  thus  make  the  difference,  is  bribery  as  much  a» 
if  the  offer  were  to  sell  for  the  larger  sum  and  pay  the  trustee  the  difference, 
the  township  being  charged  for  the  whole:  State  v.  MeDonaid,  6  N.  K  Kep. 
607  (Ind.).     So  under  a  statute  making  it  bribery  to  offer  a  juror  "any  gift^ 
gratuity,  or  anything  of  value,**  a  conviction  may  be  had  on  proof  of  an  offer 
by  the  defendant  to  give  his  labor  or  services  to  one  of  the  jurors  **  to  chop 
cotton  for  a  week,*'  if  he  would  procure  his  acquittal:  Caruffiere  v.  Statey  74 
Ala.  406.    But  the  thing  must  be  of  some  significant  value:  State  v.  WaUa^ 
64  Ind.  561;  S.  C,  2  Am.  Grim.  Rep.  23.    Thus  Coke  defines  the  crime  to 
be  committed  "where  any  man  in  judicial  place  takes  any  fee  or  pension, 
robe  or  livery,  gift,  reward,  or  brokage  of  any  person  that  hath  to  do  before 
him  in  any  way,  for  doing  his  office,  or  by  color  of  his  office,  but  of  the  king 
only,  unless  it  be  meat  and  drink,  and  that  of  small  value  **:  3  Inst  145. 
And  other  ancient  writers  in  their  definitions  make  use  of  the  phrase  "  undue 
reward  **:  4  BU.  Com.  139;  1  RusacU  on  Crimes,  154;  1  Hawk.  P.  C,  c.  67. 
Indeed,  a  criminal  intent  is  as  necessary  in  this  as  in  other  crimes,  and  a 
mere  present  after  the  performance  of  the  official  act  will  not  constitute 
bribery:  HtUdutuon  v.  Staie,  36  Tex.  293. 

Time  is  not  of  the  essence  of  the  offense,  and  need  not  be  stated  in  the 
indictment:  State  v.  McDonald,  6  N  E.  Rep.  607  (Ind.). 

If\formaUon  substantially  in  the  language  of  the  statute  is  sufficient:  PeopU 
V.  Edaon,  68  CaL  549. 

Congresa  may  define  and  punish  the  crime  of  bribery:  United  States  y.  War" 
roll,  2  DalL  384;  S.  C,  Wharton's  State  Trials,  189. 

Misdemeanor, — Under  the  common' law  of  this  country,  bribery  is  un- 
doubtedly a  misdemeanor,  though  in  some  cases  of  a  very  high  and  aggra- 
vated nature:  2  Bishop's  Crim.  Law,  sec.  87.  In  England  it  is  said  that 
bribery  in  a  judge,  in  relation  to  a  cause  pending  before  him,  was  looked 
upon  as  an  offense  of  so  heinous  a  nature  that  it  was  sometimes  punished  as 
high  treason  before  the  statute  of  25  Edw.  IIL :  1  Hawk.  P.  C,  Curwood's 
ed.,  416,  sees.  6,  7.  But  in  this  country  it  has  been  held  that  the  bribing  of 
a  voter  by  a  candidate  is  not  an  "infamous  crime"  within  the  meaning  of 
the  Pennsylvania  constitution,  making  a  conviction  of  such  a  crime  a  dis- 
qualification from  holding  office:  CommonweaUh  v.  Shaver,  3  Watts  &  S.  338. 
Bribery  is,  however,  generally  regarded  as  of  so  serious  a  nature  to  the 
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oommunity  that  in  many  states  it  is  made  a  felony,  at  least  in  aggravated 


ArrEMPT  TO  Bbibb.  —  It  has  already  been  remarked  that,  as  bribery  is  a 
misdemeauor  at  common  law,  the  technical  distinction  between  bribery  and 
attempt  to  bribe  is  of  little  or  no  practical  importance;  and  there  is  author- 
ity to  the  effect  that  offering  a  bribe  constitutes  the  substantive  offense  of 
bribery:  See  the  principal  case;  United  States  v.  Worrally  2  Dall.  384;  People 
V.  Bush,  4  Hill,  133;  State  y.  Keyes,  8  Vt.  67;  State  v.  Carpenter,  20  IJ.  9; 
State  V.  Biebusch,  32  Mo.  276;  though  it  is  also  undoubtedly  indictable  as  an 
attempt  to  bribe,  and  in  many  states  there  are  separate  statutes  concerning 
the  punishment  of  an  offer  to  bribe,  under  which  indictments  and  informa- 
tions are  drawn:  Collins  v.  State,  25  Tex.  Supp.  202;  HutcJunson  v.  State,  36 
Tex.  293;  People  y.  Ah  Fook,  62  Cal.  493;  Dishon  v.  Smith,  10  Iowa,  212; 
Walsh  V.  People,  65  HI.  58;  Commonwealth  v.  Harris,  1  Pa.  Leg.  Gaz.  455. 
At  all  events,  an  offer  to  bribe,  though  there  be  no  acceptance  or  delivery  of 
the  gift  or  reward  offered,  is  indictable  at  common  law,  and  punishable  in 
the  same  way  as  if  there  had  been  both  delivery  and  acceptance:  See  cases 
cited  supra;  Bex  v.  Vaughan,  4  Burr.  2494;  Bex  v.  Pfympton,  2  Ld.  Kaym. 
1377;  Bex  v.  Isherwood,  2  Eeny.  202;  Bex  v.  Cripland,  U  Mod.  387;  Begina  v. 
Oumey,  10  Cox  C.  C.  550;  Bex  v.  Pollman,  2  Camp.  229;  Barefield  v.  Stale, 
14  Ala.  603.  If  the  offer  is  made  by  letter  mailed  in  one  state  and  offering 
a  bribe  to  a  person  in  another  state,  the  offense  is  complete,  both  at  tlie  place 
where  the  letter  was  mailed  and  at  the  place  where  it  was  received:  United 
States  V.  Worrall,  2  Dall.  384.  Furthermore,  an  offer  by  a  public  officer  to 
receive  a  bribe  is  indictable  as  a  misdemeanor:  Walsh  v.  People,  65  111.  58; 
and  in  Texas  the  party  acceding  to  such  offer  is  not  guilty  of  bribery:  O'Brien 
V.  State,  7  Tex.  App.  188;  S.  C,  6  Id.  GC5.  Nor  will  the  giving  of  a  mere 
present  after  the  act,  without  a  corrupt  prior  understanding,  constitute  the 
crime:  Hutchinson  v.  State,  36  Tex.  293. 

Gist  of  Offense.  —  "The  gist  of  the  offense,**  says  Mr.  Bishop,  2  Bishop's 
Crim.  Law,  sec.  86,  "  seems  to  be  the  tendency  of  the  bribe  to  pervert  justice 
in  any  of  the  governmental  departments,  —  executive,  legislative,  or  judicial.'* 
So  in  WcUsh  V.  People,  65  lU.  60,  in  holding  that  an  unsuccessful  attempt  to 
bribe  is  criminal,  the  court  say:  "The  reason  of  the  law  is  plain.  The  offer 
is  a  sore  temptation  to  the  weak  or  depraved.  It  tends  to  corrupt,  and  as 
the  law  abhors  the  least  tendency  to  corruption,  it  punishes  the  act  whicL  is 
calculated  to  debase  and  which  may  affect  prejudicially  the  morals  of  the 
community."  Bribery  is  a  crime  which  directly  affects  the  community  at 
large  through  its  officers  and  representatives.  Among  ancient  peoples,  and 
even  among  the  Romans,  the  givinii;  of  rewards  and  emoluments  to  public 
officers,  and  especially  judicial  officers,  was  tolerated  and  even  encouraged; 
aud  without  such  inducements,  no  audience  d^uld  be  had:  See  4  Bla.  Com.  139. 
The  enlightened  civilization  of  the  present  age  quickly  apprehended  the  dan- 
ger of  any  such  custom;  and  hence  the  fiat  of  the  common  law  against  it. 
And  in  modern  times,  the  heinousness  of  the  offense  becoming  more  apparent 
as  the  power  of  wealth  increased,  the  crime  has  been  in  many  cases  mad . 
punishable  as  a  felony.  The  reason  of  the  rule  of  the  common  law,  and  of 
the  greater  stringency  of  modem  statutory  law,  is  clear.  The  spirit  of  any 
democratic  government  ifi  utterly  abhorrent  from  anything  which  tends  to 
corruption  in  the  representatives  of  the  people,  or  threatens  the  purity  of  the 
administration  of  the  government.  And  as  wealth  and  power  may  become 
powerful  forces  in  this  dangerous  direction,  the  protection  of  equal  rights 
among  the  people  demands  that  a  severe  penalty  be  visited  upon  any  member 
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of  the  community  who  gives,  or  ofifen  to  give,  anything  of  valae  to  any  rep- 
resentative of  the  Gommnnity,  whether  executive^  legislative^  or  judicial,  and 
upon  any  such  representative  who  receives,  or  ofifera  to  receive,  any  such  re- 
ward as  an  inducement  to  official  action.  In  fine,  the  gist  of  the  crime  ia  the 
danger  and  injury  to  the  community  at  large.  Such  being  the  case,  attempts 
to  bribe  become  clearly  indictable,  for  the  state  must  guard  against  the  ten- 
dency to  corrupt  as  well  as  against  actual  corruption,  both  being  alike  dan- 
gerous and  injurious  to  the  community  at  large.  Therefore,  an  indictment 
for  attempting  to  bribe  a  township  trustee  to  appoint  a  certain  person  aa 
school-teacher  need  not  allege  that  there  was  a  vacancy:  Shirdiffv,  Staie^  06 
Ind.  369.  Here  is  the  tendency  to  corrupt  to  the  injury  of  the  conmiunity 
at  large,  therefore  the  offer  was  an  attempt  to  " bribe.**  So  one  may  be  con- 
victed of  attempting  to  bribe  a  person  to  avoid  the  service  of  a  subpoena, 
although  the  indictment  alleges  neither  the  existence,  issuance,  nor  service 
•of  the  subpcBua;  Sooggin$  v.  State,  18  Tex.  App.  298.  But  see  Newell  v.  Com- 
fnonweaUh,  2  Wash.  (Va.)  88,  where  it  is  held  that  a  common-law  information 
which  attempted  to  allege  that  the  defendant,  a  justice  of  the  peace,  cor- 
ruptly received  a  bribe  to  vote  for  a  certain  person  as  clerl^  of  the  peace,  and 
that  he  did  vote  for  such  person,  was  too  uncertain,  in  not  averring  that  an 
election  for  clerk  of  the  peace  was  in  fact  held.  Nor  will  the  subsequent  act 
of  the  official  exculpate  the  party  offering  the  bribe:  O^Brien  v.  SuUe,  7  Tex. 
App,  181. 

For  the  same  reason  it  is  also  bribery,  though  the  act  requested  as  the  price 
•of  the  bribe  be  not  properly  within  the  pfficial  power  of  the  officer  ap- 
proached, provided  it  is  contemplated  that  he  act  in  an  official  capacity,  and 
if  necessary  usurp  functions  not  his  own.  This  is  the  principal  case.  And  so 
4l1so  an  indictment  against  a  township  trustee  charging  that  on  a  certain  day 
he  unlawfully,  etc.,  accepted  from  one  P.  a  certain  sum  of  money  as  a  bribe, 
•etc.,  and  that  he  was  influenced  as  such  trustee  by  the  acceptance  of  the 
money  to  enter  into  a  contract  with  said  P.  for  the  purchase  from  him,  in  be- 
half of  the  township,  of  school  furniture,  etc.,  to  the  value  of,  etc,  is  suf- 
ticient  on  motion  to  quash,  although  there  is  no  description  of  the  property, 
nor  statement  of  the  terms  of  the  contract,  nor  charge  that  the  property  waa 
not  worth  all  he  paid  for  it,  and  although  it  is  not  specifically  averred  that 
the  money  was  given  with  the  intent  of  inducing  an  act  for  the  benefit  of  the 
giver.  For  it  is  not  material  to  such  a  prosecution  whether  the  contract  waa 
in  writing,  and  such  a  one  as  could  have  been  enforced  or  not.  The  question 
is  not  whether  the  accused  made  a  contract  binding  upon  the  township,  but 
whether  he  accepted  a  bribe  to  influence  his  official  conduct:  Qlaver  v.  StaU^ 
10  N.  K  Rep.  282  (Ind.).  So  a  police  officer  who  receives  money  in  consid- 
eration of  his  promise  not  to  arrest  any  one  of  a  class  of  offenders  against 
the  criminal  laws,  such  as  the  gaming  laws  and  the  like,  is  guilty  of  receiv- 
ing a  bribe,  and  it  is  not  necessary  to  allege  or  prove  that  such  a  crime  waa 
subsequently  committed,  or  that  the  officer  failed  to  make  an  arrest:  People 
V.  MarkJiam,  64  Cal.  157. 

At  common  law  an  offer  of  a  bribe  to  a  judge  to  decide  a  case  not  pending, 
but  to  be  instituted  afterward  before  him,  but  which  was  never  actually  com- 
m'^nced,  is  indictable:  See  People  v.  Markham,  64  Cal.  157;  Barejield  v.  State, 
14  Ala.  603,  dissenting  opinion.  All  the  reasons  of  the  rule  here  prevaiL 
The  tendency  to  corrupt  justice  is  present  at  the  time  of  the  offer,  and  the 
offense  is  then  complete.  Mr.  Stephen  says:  "  Every  gift  or  payment  made  in 
respect  of,  or  in  relation  to,  any  business  having  been,  being,  or  about  to  be, 
transacted  before  any  such  person  in  his  office  is  a  bribe,  whether  it  is  given 
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in  order  to  inflnence  the  judicial  officer  in  something  to  be  done,  or  to  rewird 
him  for  something  already  done,  and  whether  the  thing  done  or  to  be  done 
13  itself  proper  or  improper ":  Stephen's  Dig.  Crim.  Ijaw,  art.  126.  Where, 
liovrever,  the  prosecution  has  been  based  upon  a  statute,  it  has  been  held  that 
iu  the  case  of  a  judicial  officer  it  must  appear  that  the  cause  in  which  his 
decision  was  sought,  and  which  was  not  pending  at  the  time  of  the  transac- 
tion, was  actually  commenced  before  him  afterwards;  the  cause  l>eing  defined 
by  the  statute  to  be  one  "which  may  be  then  pending  or  may  by  law  come 
or  be  brought  before  him  in  his  official  capacity  ":  Barefield  v.  State^  14  Ala. 
603,  Chilton,  J.,  dissenting;  but  see  PHipU  v.  MariJtam^  supixi,  commending 
the  dissenting  opinion.  See  also  People  ▼.  Purity,  2  Gal.  564.  In  Texae  also 
it  was  held  that  an  indictment  founded  on  a  statute  was  defective  in  omit- 
ting to  state  that  the  matter  in  which  it  was  sought  to  influence  the  action  of 
the  district  attorney  was  a  matter  of  such  a  nature  as  ever  could  come  before 
him  for  official  action:  Collina  v.  Slate,  25  Tex.  Supp.  202. 

Instangks.  —  From  the  following  instances,  where  it  has  been  held  that 
bribery  has  been  committed,  it  will  be  perceived  that  the  old  definitions  of 
bribery  were  faulty  in  confining  the  crime  to  the  judicial  office,  and  that  it 
has  a  much  broader  scope. 

Thus  it  is  indictable  at  common  law  to  ofier  a  cabinet  minister  a  sum  of 
money  to  procure  from  the  crown  an  appointment  to  a  pnblio  office:  Bex  v. 
Vawjhan,  4  Barr.  2494;  Stockwell  v.  North,  Noy,  102;  S.  C,  Moore,  781;  see 
Bex  V.  Pollman,  2  Camp.  229;  or  to  offer  a  bribe  to  a  commissioner  of  the 
revenue:  UnUed  States  v.  WorraO,  2  Dall.  384;  S.  C,  Wharton's  State  Trials, 
139;  see  Bex  v.  Caasano,  5  Esp.  231;  or  to  corniptly  solicit  an  officer  of  the 
customs  to  forbear  seizing  forfeited  goods:  BexY.  Everett,  3  Bam.  ft  C.  114; 
or  to  offer  money  corruptly  to  a  jailer:  0*Brien  v.  State,  7  Tex.  App.  181;  or 
to  a  judge:  Barejield  v.  State,  14  Ala.  603;  or  to  a  judicial  officer  of  any 
grade:  State  v.  Carpenter,  20  Vt.  9;  though  the  money  is  accepted  merely  for 
the  purpose  of  exposing  the  offender:  Commomoealth  v.  Murray,  135  Mass. 
531 ;  and  so  an  offer  of  money  to  a  juryman,  Toung*s  Case,  2  East,  16,  or  to 
an  arbitrator,  in  order  to  corruptly  affect  his  decision,  is  criminal:  State  v. 
Lusk,  10  W.  Va.  767. 

It  is  indictable  to  offer  money  to  a  state  senator  to  influence  his  vote  on  a 
question  before  the  senate:  State  v.  Smalls,  11  S.  C.  262;  see  Commonwealth 
v.  Petroff,  1  Crim.  Law  Mag.  716;  Commonwealth  v.  McCook,  Wharton's  Pre- 
cedents of  Indictments,  1012;  or  to  a  member  of  a  municipal  board:  The 
principal  case.  And  an  indictment  was  not  bad  for  duplicity  because  it 
cliargcd  the  desire  on  the  part  of  the  defendant  to  influence  the  person's  vote 
in  the  House  of  Representatives,  and  also  in  a  standing  committee  of  which 
he  was  a  member:  Watson  v.  State,  39  Ohio  St.  123.  But  a  charge  that  the 
defendant  offered  a  person  money  to  avoid  becoming  a  witness  was  not  aa- 
thorized  by  the  wording  of  the  Texas  statute  making  it  a  felony  to  bribe  a 
witness:  State  v.  HugJies,  43  Tex.  518. 

It  M  of  course  bribery  for  any  of  these  officers  to  accept  bribes  (for  cormp* 
tiou  in  office,  see  2  Wharton's  Criminal  Law,  9th  ed.,  1572  b),  and  the  offense 
may  be  committed  by  judicial  officers:  Bar^fietdv.  State,  14  Ala.  603;  Stater, 
Caiyenter,  20  Vt.  9;  by  a  prosecuting  attorney  to  influence  his  conduct  with 
respect  to  a  crime  of  which  he  has  knowledge:  State  v.  Henning,  33  lud.  189; 
by  a  sheriff  or  other  public  officer  who  accepts  money  or  anything  of  value 
for  the  release  of  a  prisoner:  O'Brien  v.  State,  6  Tex.  App.  665;  or  to  induce 
him  to  summon  certain  named  persons  as  jurors:  Comrnonwealth  v.  Cfiapman, 
1  Va.  Caa.  138;  by  a  deputy  nhenSde facto:  Florezr.  State,  11  Tex.  App.  102; 
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or  by  the  clerk  of  the  agent  for  prisoners  of  war  to  procure  the  exchange  of 
some  of  the  prisoners  out  of  tlieir  turn:  Hex  v.  Beak,  cited  1  East,  183.  A 
member  of  the  common  council  of  the  city  of  New  York,  or  other  municipal 
officer,  is  a  person  "  who  executes  the  functions  of  a  public  office,"  and  there- 
fore is  within  the  purview  of  a  statute  concerning  the  bribery  of  such  officers: 
People  ▼.  Jaehne,  8  N.  R  Rep.  684  (N.  Y.).  So  a  police  officer  is  guilty  of  brib- 
ery in  accepting  money  to  refrain  from  arresting  or  molesting  persons  vio- 
lating the  gaming  laws:  People  v.  Markham,  64  Cal.  157;  and  under  such  an 
indictment  evidence  was  admissible  to  show  that  the  money  received  was  paid 
in  pursuance  of  a  general  plan  whereby  the  gamblers  were  not  to  be  molested 
if  they  paid  fifty  dollars  per  month  for  the  future:  Outkrie  v.  Staiey  16  Neb. 
667. 

A  conspiracy  to  bribe  a  public  officer  is  indictable:  ShircUffy.  State,  96  Ind. 
369;  and  a  conspiracy  to  procure  an  acquittance  by  bribery  is  indictable: 
8taU  V.  McKinstry,  50  Id.  465;  Stale  v.  DewUt,  2  Hill  (S.  C),  282;  Rex  v. 
Manobey,  6  Term  Rep*.  619.  And  in  an  early  case  in  Virginia  it  was  held  indict- 
able for  two  justices  having  the  power  to  appoint  a  commissioner  and  a  clerk 
to  agree  that  one  of  them  should  vote  for  A  aa  commissioner  in  consideration 
of  the  other  voting  for  B  as  clerk,  and  vice  versa:  CommonweaUh  v.  Callagltau, 
2  Va.  Cas.  460.  "But  if  this  principle  be  logically  extended,  few  legislative 
or  executive  compromises  could  stand":  2  Wharton's  Crim.  Law,  sec  1375, 
and  note. 

ELXcnoN.  — The  bribery  of  voters  is  within  the  spirit  of  the  law  against 
bribery,  as  it  ''tends  to  create  a  perturbation  in  the  movements  of  the 
governmental  machinery  ":  2  Bishop's  Crim.  Law,  sec.  86.  And  the  bribery 
or  attempt  to  bribe  a  voter  at  an  election  is  indictable  at  common  law:  Bex 
v.  put,  3  Burr.  1335;  Bex  v.  Plympton,  2  Ld.  Raym.  1377;  Bex  v.  Pollman, 
2  Camp.  229;  Bex  v.  Cropland,  11  Mod.  387;  CommonweaUh  v.  Shaver,  3 
Watts  &  S.  338;  CommonweaUh  v.  WaUer,  86  Pa.  St  15;  Buaaell  v.  Carmwrn- 
wealth,  3  Bush,  469;  Nichole  v.  Mudgett,  32  Vt.  546.  Offering  or  receiving 
any  undue  reward  for  the  purpose  of  infinencing  a  vote,  and  giving  rewards 
or  making  promises  to  procure  votes  at  an  election,  constitute  bribery:  Id.; 
and  see  United  States  v.  WorrcUl,  2  Dall.  384,  whether  it  is  sought  to  influ- 
ence the  vote  for  a  particular  candidate:  Bex  v.  Cripland,  11  Mod.  387;  Bex 
V.  PoUman,  2  Camp.  229;  Bex  v.  Plympton,  2  Ld.  Raym.  1377;  CommonweaUh 
V.  Shaver,  3  Watts  &  S.  338;  see  Hughes  v.  Marshall,  2  Tyrw.  134;  S.  C,  5 
Gar.  &  P.  150;  Walsh  v.  People,  65  IlL  58;  or  simply  to  induce  the  elector  to 
vote:  Bex  v.  Plympton,  supra;  or  to  refrain  from  voting:  Bex  v.  Tsherwood,  2 
Keny.  202;  Buih  v.  BaJHng,  Sayers,  289.  Giving  refreshments  or  furnishing 
liquor  to  voters  for  the  purpose  of  inflnencing  their  votes  is  a  culpable 
offense:  Hughes  v.  Marshall,  2  Tyrw.  134;  &  C,  5  Car.  &  P.  151;  MoonSf^ 
V.  Bond,  17  Kan.  351.  And  so  of  betting  with  a  person  that  he  will  not 
vote  for  a  certain  candidate,  in  order  thereby  to  induce  him  to  do  so:  See 
Roscoe's  Crim.  Ev.  327;  or  giving  money  for  a  note  which  is  to  be  returned 
to  the  maker  when  he  has  voted  as  required:  Sulston  v.  Norton,  3  Burr.  1236; 
and  agreeing  to  vote  for  a  certain  candidate  in  consideration  that  the  other 
party  will  vote  a  certain  way:  CommonweaUh  v.  Calkighan,  2  Va.  Caa.  460; 
but  see  2  Wharton's  Crim.  Law,  sec.  1375,  and  note;  Marshall  v.  Bailroad, 
16  How.  336;  People  v.  Powell,  63  N.  Y.  88.  The  offense  may  be  committed 
equally  at  a  municipal  as  at  any  other  election:  Bex  v.  Plympton,  2  Ld. 
Raym.  1377;  State  v.  Jackson,  73  Me.  91.  All  who  are  concerned  in  the  act 
are  principals:  Bex  v.  Pitt,  3  Burr.  ir35;  Bex  v.  VaugJum,  4  Id.  2494;  United 
8kUe$  ▼.  Worrailf  2  I>&1L  334;  and  the  attempt  is  indictable:  Walsh  v.  Peo- 
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|ife»  65  IlL  68;  Ifutchinaon  t.  SUUe,  36  Tex.  294.  Bat  it  is  not  bribery  for 
the  voter  to  receive  money  after  the  election,  if  no  agreement  was  made 
before  the  election:  HurUingtower  v.  Oardiner,  1  Bam.  &  C.  297;  see  HtUehin-' 
son  V.  Stale,  36  Tex.  293. 

A  candidate  who  offers  to  pay  part  of  his  salary  into  the  public  treasury  to 
infinence  votes  for  himself  is  guilty  of  bribery:  State  v.  Collier,  8  Cent.  L.  J. 
495;  Jackson  v.  Walker,  5  Hill,  27;  Nidioh  v.  MudgeU,  32  Vt.  546;  a  promise 
to  serve  for  less  than  the  salary  attached  by  law  to  the  office,  and  a  promise 
to  give  money  or  other  valuable  thing  to  the  public  in  consideration  of  votes, 
Are  within  the  spirit  of  the  law  against  bribery:  SUUe  v.  Purdy,  36  Wis.  213. 
This  will  not,  however,  constitute  bribery,  unless  the  voters  influenced  were 
tax-payers  in  the  county,  or  would  in  some  way  be  benefited  by  the  offer: 
Staie  V.  DuaUn,  5  Or.  375.  And  an  offer  to  build  a  court-house  in  a  certain 
town,  if  the  voters  of  the  county  will  remove  the  county  seat  thereto,  is  not 
bribery:   Wella  v.  Taylor,  5  Mont  202: 

In  Pennsylvania  the  bribery  of  a  voter  is  not  an  "  infamous  crime"  such  as 
will  deprive  the  party  guilty  thereof  of  the  right  to  hold  office:  Commomoealih 
V.  Shaver,  3  Watts  &  S.  338. 

An  indictment  under  the  Revised  Statutes  of  the  United  States,  section 
551 1,  for  illegal  voting  or  for  bribery  at  an  election  for  representative  in  Con- 
gress, voted  for  at  the  same  time  and  places  and  upon  the  same  tickets  with 
candidates  for  local  or  state  officers,  need  not  charge  that  the  ballot  cast  con- 
tained the  name  of  a  person  voted  for  for  representative  in  Congress,  nor  that 
the  bribe  was  given  with  intent  to  influence  the  voter  in  respect  to  the  con- 
gressional election:  United  States  v.  AfcBoaley,  29  Fed.  Rep.  ^7. 

A  railroad  tax  was  held  void  by  reason  of  a  promise  made  in  behalf  of  the 
company  to  the  voters  that  if  they  voted  for  the  aid  requested  they  would  be 
paid  fifty  cents  on  the  dollar  on  their  certificates  when  they  paid  the  tax: 
Chicago  etc  R'y  Co.  v.  Shea,  25  N.  W.  Rep.  901  (Iowa). 

Defenses.  —  Executive  or  quasi  judicial  officers  may  set  up  a  misapprehen- 
sion of  the  law  in  defense  to  a  charge  of  corruption,  if  tlie  misapprehension  is  a 
bona  fids  one,  and  not  induced  by  gross  carelessness  or  ignorance:  Lining  v. 
Beniham,  2  Bay,  1;  State  v.  Johnson,  2  Id.  385;  State  v.  McDonald,  3  Dev.  468; 
Stale  V.  Jofinson,  1  Brev.  155;  State  v.  McDonald,  4  Harr.  (Del).  555;  State  v. 
Porter,  4  Id.  556;  Hoggatt  v.  Bigley,  6  Humph.  236;  Commonwealth  v.  Jaoobtf 
2  Leigh,  709;  Commonwealth  v.  Shed,  1  Mass.  227;  StaU  v.  Porter,  3  Brev.  176; 
Cutter  V.  State,  36  N.  J.  L.  125;  People  v.  CaOtoun,  3  Wend.  42U. 

If  a  person  makes  a  full  and  complete  delivery  of  money  to  a  magistrate^ 
with  the  corrupt  intention  of  influencing  his  decision  in  a  matter  pending  be- 
fore him,  such  person  is  guilty  of  corruptly  giving  a  gift  to  the  magistrate 
within  the  Massachusetts  statute^  although  the  latter  receives  the  money  in 
tgnoiinoe  of  what  it  is,  and  retains  it  solely  for  the  purpose  of  public  justice: 
Commonwealth  v.  Murray,  135  Mass.  530.  In  fact,  where  a  person  has  com- 
mitted the  complete  offense  of  offering  a  bribe,  no  subsequent  act  of  the 
officer  will  exculpate  him:  O'Brien  y.  State,  7  Tex.  App.  181;  nor  is  it  any 
defense  that  the  prisoner  was  brought  within  the  jurisdiction  under  an  ex- 
tradition treaty  on  another  charge,  or  that  the  offense  of  bribery  is  not  within 
the  treaty:  United  States  v.  CaldweU,  8  Blatchf.  131.  It  is  also  no  defense 
that  the  defendant  knew  when  he  offered  the  bribe  the  party  to  whom  he 
offered  it  was  under  age:  United  States  v.  O'Neill,  2  Saw.  481. 

CoRKORORATioN. — If  the  Statute  provides  that  a  conviction  shall  not  be 
had  on  the  testimony  of  one  witness  alone,  without  corroborating  ciroum- 
stances,  the  corroborative  evidence  must  go  directly  to  the  fact  of  the  bribes 
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ihmeU  T,  Commomoeaiih,  3  Biiah,  409.  On  the  trial  of  a  municipal  officer  on 
the  charge  of  Inibery,  where,  in  addition  to  the  confeasion  of  the  defendant^ 
there  waa  proof  of  circnmatancea  which,  althoogh  they  might  have  an  inno- 
cent conatmction,  were  nevertheleaa  calcolated  to  auggeat  the  comnuaaion  of 
the  crime  charged,  and  for  the  ezpUaation  of  which  the  confeaaion  famished 
the  key,  it  waa  held  that  there  waa  anffident  additional  proof  of  the  crim» 
eharged  to  warrant  a  conviction:  People  v,  Jaeknef  8  N.  K  Rep.  374  (N.  Y.). 

lygi'JWOTiON  MiSLEADOio.  —  Bad  Character  <if  ProBeeuUng  WUneaaeB  <2be» 
not  Tend  to  Prove  Drfendant^e  ChdlL  —  An  inatmction  that  the  jory  might 
take  into  oonaideration  the  character,  vocation,  and  profeaaion  of  witneasea 
for  two  purpoaea:  1.  "  In  the  oonaideration  of  their  credibility  aa  witneasesp 
and  2.  Where  the  witneaaea  are  ahown  to  have  boon  active  partiea  to 
the  tranaaction  that  ia  the  anbject  of  the  inqniry,  you  can  consider  their 
character,  their  profeaaion,  and  vocation  in  judging  of  the  probability  of 
their  being  partiea  to  auch  a  tranaaction  aa  haa  been  detailed;  you  can  judge 
whether  theae  partiea  would  have  been  likely  to  offer  a  bribe  to  a  police 
officer,  and  in  determining  that  aa  a  fact,  yon  can  judge  the  character  of  the 
party  who,  it  ia  alleged,  made  the  approach," — waa  held  to  be  mialeading,  be« 
cauae  it  waa  auaceptible  of  the  interpretation  that  the  jury  might  infer  that 
the  witneaaea  for  the  proaecution,  who  were  ahown  to  be  peraona  of  bad  char- 
acter, —  the  one  a  prostitute,  the  other  a  man  who  lived  with  her  "in  a 
moat  disreputable  relation," — would  be  likely  to  approach  a  police  officer 
with  a  bribe,  from  the  fact  that  they  were  peraona  of  bad  character,  and  that 
from  thia  probability  the  jury  might  draw  the  further  inferenoe  of  the  de» 
landant'a gnilt:  Peopbr.  Aison,  68 CaL  548. 
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[8S  Haw  JaasiT  Law,  228.J 
RxoBT  TO  Fob  akb  Taks  Fish  is  kot  Easemknt,  bot  Right  ov  Proptt 

m  Lands,  and  cannot  be  claimed  under  the  designation  of  eaaement     . 
Onlt  Modb  or  Aoquiriko  Right  or  Taking  Pbofit  in  Anothxr  a  Soil* 

ia  by  grant  or  preacription,  and  it  mnat  be  ao  pleaded. 
Right  of  Pubuo  and  Ck>MMON  Fishery  is  Onb  so  Univkrsal  and  Un» 

qualified  that  it  cannot  exist  in  the  soil  of  a  private  proprietor,  either 

by  custom  or  preacription. 
Right  of  Individuals  of  Communitt  to  Enjot  Pbofit  in  Lands  for  pri* 

vate  emolument  cannot  be  acquired  under  a  dedication  to  public  naea. 
Right  of  Fishing  in  Private  Waters  cannot  be  Acquired  bt  Pubuo 

by  a  dedication. 

Motion  to  strike  out.  After  new  trial  ordered  in  this  cause, 
which  was  an  action  of  trespass  (see  32  N.  J.  L.  369),  the 
court,  in  order  that  the  question  might  appear  on  the  record, 
granted  the  defendant's  application  for  leave  to  file  an  addi- 
tional plea  in  justification  of  the  alleged  trespass,  on  the  ground 
that  the  fishery  in  the  locus  in  quo  had  become  a  public  fishery 
by  a  dedication;  and  the  question  is  presented  upon  the  plain* 
tiff's  motion  to  strike  out  this  plea. 
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/.  Vanatta^  for  the  plaintiff. 
H.  C  Pitney^  for  the  defendant. 

By  Court,  Depub,  J.  In  form  and  Bubstance,  this  plea  does 
not  conform  to  the  precedents  of  pleas  justifying  an  entry  for 
the  purpose  of  fishing  and  taking  fish.  The  precedents  uni- 
formly contain  an  allegation  that  the  waters  in  which,  etc.^ 
are  public  and  navigable  waters,  in  which  the  tide  ebbs  and 
flows:  3  Chitty's  Pleadings,  1108;  9  Wentworth's  Pleadings, 
179.  The  plea  has  been  framed  in  analogy  with  a  plea  of  a 
public  and  common  highway,  in  order  to  raise  the  question 
whether  a  fishery  in  private  waters  can  become  public  in  its 
use  by  a  dedication  by  the  owner  to  public  uses.  A  passage 
from  Woolrych  on  Waters  is  the  only  authority  cited  which 
seems  to  support  that  position:  Woolrych  on  Waters,  129.  The 
author  does  not  state  the  principle  as  sustained  by  any  decis* 
ion,  or  eveii  dichim  of  the  courts,  but  merely  throws  out  the 
suggestion  that  there  would  seem  to  be  no  reason  why  a  dedi- 
cation of  a  private  fishery  to  public  use  might  not  be  presumed 
upon  the  same  principles  as  a  dedication  of  a  public  way. 

To  hold  that  any  analogy  exists  between  a  way  and  a  fishery, 
which  requires  the  application  of  the  same  principles  to  the 
one  as  to  the  other  in  the  mode  of  acquisition,  is  to  overlook 
entirely  the  distinction  between  an  easement  and  a  right  of 
profit  in  land.  If  a  right  of  fishery  may  be  thus  acquired 
by  the  public,  why  not  any  other  right  of  profit  in  another*s 
soil,  such  as  of  cutting  timber,  of  taking  fruit,  of  the  depas- 
turing the  soil,  of  gleaning,  or  of  any  other  use  of  profit  in 
lands?  The  right  to  subject  the  soil  of  the  individual  propri- 
etor to  the  servitude  of  a  public  use,  for  the  purposes  of  a  high- 
way, is  a  mere  easement,  one  of  the  distinguishing  features  of 
which  is  the  absence  of  all  right  to  participate  in  the  profits 
of  the  soil  charged  with  it:  Gale  and  Whately  on  Easements,. 
7;  Washburn  on  Easements,  3.  In  a  highway,  the  king  hatU 
nothing  but  the  passage  for  himself  and  his  people;  the  free- 
hold and  all  the  profits  belong  to  the  lord  of  the  soil:  4  Vin. 
Abr.  515.  So  strictly  is  this  principle  of  exclusion  from  a 
participation  in  the  profits  of  the  soil  applied,  that  any  use  of 
the  soil  of  a  public  highway  by  a  person  (who  might  lawfully 
use  the  same  for  the  purpose  of  passage)  in  any  other  manner 
for  a  private  profit,  such  as  depasturing  of  cattle:  Stachpole  v. 
Healey^  16  Mass.  33  [7  Am.  Dec.  121];  Dovaston  v.  Payne^  2 
H.  Black.  627;  digging  up  and  removing  the  soil:  Gidney  v. 
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Early  12  Wend.  98;  or  in  search  of  game:  Regina  y.  Plaits  4 
El.  &  B.  860, — has  been  held  to  be  a  trespass. 

The  right  to  fish  and  take  fish  is  not  an  easement;  it  is  a 
right  of  profit  in  lands:  Wickham  v.  Hawker^  7  Mees.  &  W.  63; 
lAoyd  V.  Jonedy  6  Com.  B.  81;  Bland  v.  Lipscomb^  4  El.  &  B. 
714,  note;  Waters  v.  LiUy,  4  Pick.  145  [16  Am.  Dec.  333];  2 
Washburn  on  Real  Property,  26.  It  cannot  be  claimed  under 
the  designation  of  an  easement.  In  Peers  v.  Lucy^  4  Mod.  362, 
which  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff^'s  close,  and  fishing  in  his  several  fishery,  a  plea 
prescribing  for  a  right  to  enter  and  catch  fish,  as  an  easement, 
was  held  bad.  The  court  say:  "  The  word  *  easement'  is  known 
in  law,  but  h-'re  the  thing  itself  is  set  out,  viz.,  to  catch  fish, 
etc.,  and  certainly  no  instance  can  be  given  of  a  prescription 
for  such  a  liberty  by  such  a  word  or  name  ";  and  the  defend- 
ants were  directed  to  set  the  prescription  right. 

The  only  mode  of  acquiring  a  right  of  taking  a  profit  in 
another's  soil  is  by  grant  or  prescription,  and  it  must  be  so 
pbaded.  If  the  right  exists,  to  be  enjoyed  by  the  inhabitants 
of  an  ancient  corporation,  the  defendant,  being  an  inhabitant, 
must  prescribe  in  the  corporation,  or  else  in  a  que  eeiaie:  Mel- 
lor  V.  SpaiemaUf  1  Saund.  341,  note  3;  345,  346  f,  note  o; 
Hardy  v.  Hollidayj  cited  by  BuUer,  J.,  in  Grimstead  v.  Marlowe^ 
4  Term  Rep.  718;  Washburn  on  Easements,  80.  That  such 
right  cannot  be  claimed  by  custom  is  conclusively  established 
by  the  authorities  cited  in  the  opinion  in  this  case  when  be- 
fore the  court  on  a  former  occasion.  The  reason  given  why  a 
custom  to  take  a  profit  in  lands  by  the  inhabitants  of  a  dis- 
trict or  vill  cannot  be  supported — that  the  subject  of  tbo 
profit  would  in  that  case  be  destroyed — applies  with  increased 
force  when  the  right  is  claimed  to  exist  in  the  public  at  large. 
The  same  reason  which  invalidates  the  claim  when  made  by 
oustom  is  decisive  against  it  when  made  under  a  dedication. 
The  right  alleged  in  this  plea  is  that  of  a  public  and  common 
fishery,  open  and  common  to  all  the  good  citizens  of  this 
«tate  to  enter  upon  and  to  fish  for  fish,  and  catch,  take,  and 
oarry  away  the  same  at  their  free  will  and  pleasure.  A  right 
60  universal  and  unqualified  cannot  exist  in  the  soil  of  a  pri- 
vate proprietor,  either  by  custom  or  prescription:  5  Vin.  Abr. 
29,  tit.  Common,  K,  a;  MeUor  v.  Spateinan,  1  Saund.  343; 
Wilson  V.  WiUeSj  7  East,  121;  Fitch  v.  Rawlingsy  2  H.  Black. 
398;  Clayton  v.  Corhy,  5  Q.  B.  415. 

The  cases  cited  by  the  defendant's  counsel  do  not  sustain 
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the  position  that  a  right  of  profit  in  lands,  to  be  enjoyed  hj 
individuals  of  the  community  for  their  private  emolument^ 
•can  be  acquired  under  a  dedication  to  public  uses.  McCannelt 
V.  Leseingtonj  12  Wheat.  682,  was  much  relied  on.  In  that 
•case,  it  was  held  that  the  right  to  the  use  of  a  spring  by  the 
inhabitants  of  a  town  might  be  acquired  by  dedication;  but 
the  right  to  take  water  from  a  well  pr  spring  for  domestie  pur- 
f)oses  is  a  mere  easement,  and  not  a  right  of  profit  a  prtndre: 
Manning  v.  Wadswarthf  6  Ad.  &  E.  768;  Baee  v.Fard,  4  EL  A 
B.  702. 

McConneU  v.  Lexingtan^  tupra^  is  not  an  authority  in  iavor 
of  the  right  which  is  sought  to  be  set  up  under  this  plea.  PiMir- 
saU  V.  Postj  20  Wend.  Ill,  S.  C,  22  Id.  426,  so  far  as  ap- 
plicable, is  decidedly  against  it.  The  illustrations  of  the 
•defendant's  counsel  of  lands  given  for  county  buildings, 
wharves,  burial-places,  etc.,  are  not  apposite  to  the  question 
under  consideration.  They  afford  no  support  to  the  position 
that  an  individual  can,  as  a  component  part  of  the  public, 
obtain,  by  dedication,  a  right  to  the  profits  of  the  lands  of 
another  for  his  personal  benefit. 

In  the  later  cases  in  this  country,  the  doctrine  of  dedication 
to  public  uses  has  been  given  a  wide  application;  but  it  has 
never,  I  believe,  been  carried  so  far  as  to  embrace  within  its 
«cope  a  claim  of  the  character  of  that  sought  to  be  set  up  un- 
der this  plea.  As  applied  to  uses  which  are  strictly  public,  as 
promotive  of  the  intercourse  of  travel  in  the  community,  or 
affording  public  parks  for  health  or  recreation,  the  doctrine  is 
well  enough.  Beyond  that,  to  give  it  a  wider  range,  so  as  to 
include,  practically,  the  divesting  the  owner  of  the  fee  of  the 
substantial  benefits  incident  to  the  ownership  of  lands,  for  the 
benefit  of  others  as  members  of  the  community,  for  uses  which 
«re  in  no  sense  public,  without  the  intervention  of  the  ordi- 
nary assurances  for  creating  interests  or  rights  in  lands,  would 
be  an  unwarrantable  invasion  of  the  right  of  private  property, 
and  subversive  of  the  principles  of  the  common  law. 

The  plea  was  put  in  by  the  permission  of  the  court,  in  order 
that  the  question  here  considered  might  be  raised  by  a  motion 
to  strike  out.  It  was  suggested  on  the  argument  that  the  plea 
might  be  sustained  on  other  grounds.  The  permission  of  the 
-court  was,  that  the  defendant  might  add  a  plea,  justifjdng,  on 
the  ground  that  the  fishery,  in  the  locus  in  quo^  had  become  a 
public  fishery  by  a  dedication,  that  that  question  might  ap- 
pear on  the  record.    The  court  being  of  the  opinien  that  a 

▲m.  Dia  Vol.  xcvn— M 
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right  of  fishing  in  private  waters  cannot  .1)0  acauired  l>y  the- 
public  by  a  dedication,  the  plea  is  struck  out,  with  costs. 

FuBLio  RiOHT  OP  Fishery:  See  MouUon  r,  IMe^f  69  Am.  Deo.  57»  and 
Bote  66.    The  right  to  fish  in  an  unnavigable  ■tmmn  is  in  the  owner  of  the- 
■oQ,  to  the  exdosion  of  the  pa1>'ic:   VTalen  t.  LiU^,  16  Id.  333;  IIooLer  ▼. 
OunmihtgB^  11  Id.  240;   Commomotallh  ▼.  Chatpin^  16  Id.  386;  Beekmam  ▼. 
Knamer^  92  Id.  146»  and  note  148. 

RiOBT  TO  FiBB  18  Propkbtt,  aud  MAT  BK  GsAMTED:  Becbmam  ▼. 
98  Am.  Deo.  146. 
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06VKT  WILL  IVPLT  TBOM  CtBTITTCATB  OF  COMX IBSIOimt  mAT  Wmmi  WA» 

Duly  Swokk  according  to  law,  where  the  deposition  ia  tahen  in  thestat» 
before  an  oflScer  of  the  oonrt,  and  in  the  presence  of  Vhe  connsel  of  botlv 
poities;  and  such  a  deposition  is  therefore  admissible,  though  the  officer 
oertifies  merely  that  the  witness  wy  duly  sworn,  and  fails  to  state  in. 
the  words  of  the  statute  that  the  witness  was  sworn  to  testify  the  whoW 
truth. 
Dbposition  is  AD>ns.sTiiiJB,  NOTwrrnsTANDiifo  Witness  Who  was  Plaix- 
TIFF  conferred  with  his  counsel  during  his  cross-examination  against  the- 
objection  of  defendant's  counsel,  though  it  ia  a  circumstance  that  shonUi 
a£fect  his  credibility. 

SVTDBKCB  OP  NaTUEB  AKD  ExTEKT  OF  PLADTriFF's  BCTSINESS  AND  OeTCERAX. 

Rate  of  Profit  ho  has  realized  therefrom,  which  has  1»een  intermptad 
by  the  defendant's  wrongful  act,  is  properly  received  in  action  for  dam- 
ages for  personal  injuries,  not  as  furnishing  a  measure  of  ilamages  to  W 
adopted  by  the  jury,  but  to  guide  them  in  the  exercise  of  that  discretion 
in  fixing  damages  which,  to  a  certain  extent,  is  always  vested  in  the- 
jury  in  such  cases;  so  held  where  the  plaintiff  was  an  architect,  and 
was  by  reason  of  his  injuries  incapacitated  from  pursuing  his  Irasiness. 

Plaiktiff  is  NOT  BouND  TO  Prove  Affirmativsly  Absence  of  OoMTBiBir* 
TOBT  Negugekce,  under  penalty  of  being  nonsniteiL 

Nonsuit  should  be  Granted  where  Plaintiff's  Evidence  Shows  Oon» 
tributoby  NEaLiGENCE,  and  a  writ  of  error  wiU  lie  for  a  refosd  ia- 
grant  it. 

To  Conclude  Plaintiff  from  Maintainino  AcnoN  fob  NEGUOBroB  o» 
Ground  of  Ck>NTRiBUTORY  Neouoenoe,  his  negligenoe  must  hare  oon- 
tribute<l  to  the  injury  in  such  a  way  that  if  he  had  not  been  rdgligenl 
he  would  have  received  no  injury  from  the  negligence  of  the  defendanl 

COMFARATIVE  DEGREES  OF  NbOLIGENCE  OF  PARTIES  IS  IMMATERIAL.      If  tho 

injury  was  occasioned  in  any  degree  by  the  plaintifiTs  negligence,  he  is- 
without  redress,  unless  the  act  of  the  defendant  amounted  to  a  willful 
trespass  or  intentional  wrong. 

Who  WHILE  Walking  on  Sidewalk  is  Injured  by  Waocn  Back 
ING  ui*ON  It  is  not  contributorily  negligent  merely  because  he  failed  t»> 
take  to  the  street.     He  had  a  right  to  the  use  of  the  sidewalk,  and 
under  no  obligation  to  surrender  it  to  the  defendant's  wagon,  which 
wrongfully  on  the  sidewalk. 
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/cTioN  for  damages.    The  opinion  states  the  case. 

C  Borcherling  and  B.  WUliamsonj  for  the  plaintiffs  in  error. 
C  ParkeVj  for  the  defendant  in  error. 

By  Court,  Depue,  J.  This  action  was  brought  by  the  dc- 
fendant  in  error  against  the  plaintiffs  in  error,  to  recover 
damages  for  personal  injuries  received  by  him  through  tho 
negligence  of  the  driver  of  one  of  the  wagons  of  tho  express 
company,  in  backing  his  wagon  on  the  sidewalk  of  Lawrence 
Street,  in  the  city  of  Newark,  whereby  the  plaintiff  below  was 
struck  by  the  wagon  and  carried  against  an  iron  platform,  and 
seriously  injured. 

At  the  trial,  several  exceptions  were  taken  to  the  ruling  of 
the  court.  The  verdict  was  for  the  plaintiff  below,  and  on 
writ  of  error  to  the  supreme  court  the  judgment  was  affirmed. 

The  first  exception  relied  on  was  to  the  admission  of  the 
deposition  of  the  plaintiff,  taken  under  the  act  authorizing 
commissions  and  the  taking  of  depositions:  Nix.  Dig.  924. 
The  deposition  was  taken  before  a  master  in  chancery  in  this 
state,  in  the  presence  of  the  counsel  of  the  respective  parties. 
The  officer  certifies  that  the  witness,  who  was  the  plaintiff, 
was  duly  sworn.  The  certificate  does  not  state,  in  the  words 
of  the  seventh  section  of  the  statute,  that  the  witness  was 
sworn  to  testify  the  whole  truth.  The  act  does  not  require 
the  officer  to  certify  the  manner  in  which  the  oath  was  ad- 
ministered. In  this  respect,  the  seventh  section  is  only  direc- 
tory; and  where  the  deposition  is  taken  in  the  state,  before  an 
officer  of  the  court,  and  in  the  presence  of  the  counsel  of  both 
parties,  the  court  will  imply  from  the  certificate  of  the  com- 
missioner that  the  witness  was  duly  sworn, — that  the  oath  was 
administered  in  the  legal  form:  Ludlam  v.  BroderUk^  15 
N.  J.  L.  269,  272;  Burley  v.  KitcheU^  20  Id.  305;  HaUeran  v. 
Field,  23  Wend.  38. 

The  defendant's  counsel  further  objected  to  the  reception  of 
the  deposition  in  evidence,  on  the  ground  that  the  witness, 
during  his  cross-examination,  conferred  with  his  own  coun- 
sel, notwithstanding  the  objection  of  the  defendant's  counsel. 
Assuming  that  the  conference  was  in  relation  to  the  answers 
the  witness  should  give  to  questions  which  might  be  put  to 
liim  on  cross-examination,  it  would  afford  no  ground  for  ex- 
cluding his  deposition.  The  witness  was  a  competent  witness, 
and  his  evidence  was  taken  in  a  manner  made  lawful  by  stat- 
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ate,  and  in  accordance  therewith.  That  he  was  gnilty  of  the 
indelicacy  of  holding  a  conference  with  his  counsel  dnring  the 
examination  did  not  make  him  an  incompetent  witness.  It  is 
a  circumstance  that  shoald  affbet  his  credibility^  but  would 
not  warrant  the  excluding  of  his  deposition:  Cammtreial  Bank 
v.  Union  Bank,  19  Barb.  892;  8.  C,  11  N.  Y.  203. 

The  plaintiff,  on  his  examination  in  ehief^  after  proving  that 
his  business  was  that  of  an  architect^  was  asked  the  following 
question:  ^^What  was  your  average  annual  profits  in  your 
business?"  To  which  he  answered:  '* The  average  was  about 
twenty-five  hundred  dollars, — that  is,  the  average  income." 
When  the  deposition  was  offered  to  be  read  in  evidence,  the 
defendant's  counsel  objected  to  the  reading  of  this  question 
and  answer,  for  the  reason  that,  if  read  in  evidence,  and 
allowed  by  the  court  to  be  considered  by  the  jury,  it  would 
tend  to  lead  the  jury  to  an  indefinite  inquiry,  which  would  be 
contrary  to  law.  The  court  overruled  the  objection,  and  per- 
mitted the  question  and  answer  to  be  read  to  the  jury. 

In  actions  founded  on  contract,  evidence  of  the  loss  of  profits 
resulting  from  non-performance  has,  in  some  instances,  been 
rejected  as  too  speculative  and  uncertain  to  be  made  the 
means  of  arriving  at  compensation  as  the  measure  of  damages. 
But  in  actions  of  tort  where  the  quantum  of  damages  is  very 
much  within  the  discretion  of  the  jury,  evidence  of  the  nature 
and  extent  of  the  plaintiff's  business,  and  the  general  rate  of 
profit  he  has  realized  therefrom,  which  has  been  interrupted 
by  the  defendant's  wrongful  act,  is  properly  received,  not  on 
the  ground  of  its  furnishing  a  measure  of  damages  to  be 
adopted  by  the  jury,  but  to  be  taken  into  consideration  by  the 
jury  to  guide  them  in  the  exercise  of  that  discretion  which  to 
a  certain  extent  is  always  vested  in  the  jury:  Sedgwick  on 
Damages,  92;  Ingram  v.  Latoaon,  6  Bing.  N.  C.  212;  AU%9onY. 
Chandler,  11  Mich.  543;  Taylor  v.  Di^etn,  43  N.  H.  493;  Siv^ 
mons  V.  Brown,  6  R.  I.  299  [73  Am.  Dec.  66];  Wade  v.  Leroy^ 
20  How.  34;  Lincoln  v.  Saratoga  and  Schenectady  R.  R.  Co.^  23 
Wend.  425. 

The  plaintiff  was  an  architect, — a  business  depending  on 
his  personal  services  as  much  as  that  of  a  common  laborer,  a 
clerk,  or  a  mechanic,  and  his  emoluments  were  the  result  ot 
his  own  earnings.  By  reason  of  the  injuries  he  received,  he 
was  for  a  time  incapacitated  from  pursuing  his  occupation,  and 
sustained  damages  by  reason  thereof.  These  damages  resulted 
proximately  from  the  wrongful  act  of  the  defendant's  servants^ 
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and  obyiouely  ehould  be  included  in  the  compensation  to  be 
awarded  to  him.  To  what  extent  he  had  sustained  pecuniary 
injury  in  that  respect  must  depend  upon  the  nature  and  ex- 
tent of  his  business;  and  the  jury  would  not  be  in  a  condition 
to  reach  any  correct  conclusion  on  that  subject,  unless  they 
bad  before  them  some  evidence  of  the  value  of  the  services  to 
himself. 

The  evidence  was  competent  in  the  cause  to  go  to  the  jury, 
to  be  taken  into  consideration  by  them,  and  allowed  such 
weight  as  they,  in  the  exercise  of  good  sense  and  sound  dis- 
cretion, should  think  it  entitled  to. 

No  exception  was  taken  to  the  charge  of  the  court  as  to  the 
effect  to  be  given  to  the  evidence,  and  it  is  to  be  presumed  that 
the  jury  were  rightfully  instructed  on  the  subject. 

When  the  plaintiff  rested  his  case,  a  motion  was  made  ta 
nonsuit,  on  the  ground  that  the  plaintiff,  by  his  own  evidence, 
was  not  entitled  to  recover. 

The  reasons  assigned  in  the  court  below  why  the  nonsuit 
should  be  granted,  were,  as  appears  by  the  bill  of  exceptions, 
that  the  plaintiff  was  bound  to  prove,  not  only  that  the  injury 
by  him  sustained  was  caused  substantially  and  proximately 
by  the  negligence  of  the  defendants,  but  also  that  the  plaintiff 
was  free  from  negligence,  and  did  not,  by  his  own  conduct, 
contribute  to  the  injury  complained  of;  and  the  plaintiff  in 
this  case  having  failed  to  make  proof  accordingly,  that  the  said 
defendants  were  entitled  to  a  nonsuit.  The  judge  overruled 
this  motion,  and  this  constitutes  the  fourth  exception  relied  on. 

This  exception  proceeds  upon  the  ground  that  the  plaintiff, 
in  an  action  for  injuries  occasioned  by  negligence,  is  bound  to 
prove  affirmatively,  as  part  of  his  case,  that  the  injury  he 
complains  of  was  not  occasioned  or  contributed  to  by  any 
negligence  on  his  part.  The  law  in  this  state  has  been  settled 
otherwise  in  this  court,  in  DurarU  v.  PaLmery  29  N.  J.  L.  644, 
547;  and  at  the  present  term,  in  the  case  of  Drake  v.  Mouniy 
33  Id.  441,  this  court  considered  that  question  so  com- 
pletely set  at  rest  that  we  refused  to  hear  an  argument  on  the 
point.  It  is  undoubtedly  the  law  of  this  state  that  if  it 
appears  by  the  plaintiff's  evidence  that  his  own  negligence 
contributed  to  the  injury,  it  is  the  duty  of  the  court  to  non- 
suit, and  a  writ  of  error  will  lie  for  the  refusal  to  grant  a  non- 
suit in  such  cases:  Central  R.  R.  Co.  v.  Moorcy  24  N.  J.  L.  824; 
Aycrigg  v.  iVeit  York  and  Erie  R.  R.  Co.j  30  Id.  460;  Harper 
^  Erie  R.  R.  Co.,  32  Id.  88;  New  Jersey  R.  R.  Co.  v.  West*  82 
Id.  di. 
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But  the  plaintiff  is  not,  as  a  condition  precedent  to  his  right 
to  maintain  his  action,  bound  to  prove  affirmatively  that  the 
injury  was  not  contributed  to  by  his  own.  negligence,  under 
the  penalty  of  being  nonsuited. 

It  is  also  assumed  by  the  exception,  and  was  argued  here, 
that  if  the  plaintiff  by  his  own  conduct  contributed  to  the 
injury  complained  of,  he  cannot  recover.  This  statement  of 
the  principle  is  incorrect.  In  many  cases  where  the  plain- 
tiff's  conduct  was,  to  some  extent,  contributory  to  his  injury, 
he  has  been  allowed  to  recover.  In  fact,  it  would  be  difficult 
to  conceive  of  any  case  in  which  the  conduct  of  the  party 
injured  might  not,  in  some  sense,  be  said  to  have  contributed 
to  his  injuries.  To  conclude  him  from  maintaining  his  action 
his  conduct  must  have  been  negligent,  and  his  negligence 
must  have  contributed  to  the  injury  in  such  a  way  that  if  he 
had  not  been  negligent,  he  would  have  received  no  injury  from 
the  negligence  of  the  defendant.  This  is  substantially  the 
rule  laid  down  in  the  cases  cited  above,  and  in  Runyon  v.  Cen- 
tral R.  R.  Co.j  25  N.  J.  L.  566;  Tdfer  v.  NoHhem  R.  R.  Co.^ 
80  Id.  188. 

But  if  the  plaintiff's  negligence  is  established,  the  com- 
parative degrees  of  the  negligence  of  the  parties  is  immaterial, 
for  the  reason  that  it  would  be  impossible  to  say  that,  with- 
out such  fault  on  his  part,  the  occurrence  would  have  hap- 
pened. The  injury  must  be  attributable  to  the  defendant's 
negligence,  and  to  that  alone;  if  occasioned  in  any  degree  by 
the  plaintiff's  own  negligence,  he  is  without  redress:  Barnes 
V.  Cok,  21  Wend.  188;  Hartfield  v.  Roper,  21  Id.  615  [34  Am. 
Dec.  273];  Simpeon  v.  Hand,  6  Whart.  311  [36  Am.  Dec.  231]; 
Hawkins  v.  Cooper,  8  Car.  &  P.  473;  Smith  v.  Smith,  2  Pick. 
621,  623  [13  Am.  Dec.  464];  Wild  v.  Hudson  River  R.  R.  Co., 
24  N.  Y.  430;  unless  the  act  of  the  defendant  amounted  to  a 
willful  trespass  or  intentional  wrong:  Brovondl  v.  Flagler,  5 
Hill,  282;  Wynn  v.  AUard,  5  Watts  &  S.  524;  Vandegrift  v. 
Rediker,  22  N.  J.  L.  185,  189  [51  Am.  Dec.  262]. 

Negligence  is  a  relative  term,  depending  upon  the  circum- 
stances under  which  the  injury  was  received,  and  the  obliga^ 
tion  which  rests  on  the  party  injured  to  care  for  his  personal 
safety.  A  person  crossing  a  railroad  track,  though  rightfully 
there,  must  be  on  the  alert  to  avoid  injury  from  trains  that 
may  happen  to  be  passing;  so  one  walking  along  the  carriage 
way  of  a  public  street  must  exercise  caution  to  escape  being 
run  over  by  vehicles;  but  a  person  walking  along  the  side- 
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-walk,  which  is  appropriated  exclusiyely  to  pedestrianSy  need 
not  observe  the  same  care  as  would  be  required  of  him  in 
'Crossing  the  track  of  a  railroad,  or  walking  along  the  carriage 
way  of  a  crowded  street.  If  he  observes  as  much  care  and 
circumspection  as  would  serve  to  protect  him'  from  such  dan- 
gers as  are  usually  incident  to  walking  on  the  sidewalks,  he 
<;annot  be  said  to  have  omitted  such  precautions  as  would 
preclude  him  from  maintaining  an  action  for  injuries  he  may 
receive  from  wagons  wrongfully  there,  unless  it  appear  that| 
being  aware  of  the  extraordinary  risks  to  which  be  is  exposed, 
he  rashly  places  himself  in  the  way  of  danger. 

In  this  case,  the  plaintiff  was  walking  along  the  sidewalk 
of  Lawrence  Street  towards  the  Market  Street  depot,  in  haste 
to  catch  a  train  to  take  passage  for  New  York,  in  company 
with  a  friend,  Mr.  Beach,  with  whom  he  was  engaged  in  con- 
versation. When  he  approached  near  the  comer  of  Lawrence 
and  Market  streets,  he  saw  the  wagon  of  the  defendants  being 
backed  from  the  street  towards  the  sidewalk.  He  stopped 
within  two  feet  of  the  wheel  of  the  wagon,  to  see  what  the 
driver  intended  to  do.  At  that  moment  the  wagon  also 
stopped  and  stood  still  within  three  feet  and  a  half  of  the 
platform.  While  the  plaintiff  was  standing  still  waiting  to 
«ee  what  the  driver  would  do,  he  heard  the  cry  of  stop  from  a 
man  standing  on  the  sidewalk,  which  he  supposed  was  ad- 
dressed to  the  driver,  and  presuming  that  the  wagon  had  been 
stopped  to  let  them  through,  the  parties  attempted  to  past 
through,  and  at  that  moment  the  wagon  was  again  started 
backward.  Mr.  Beach  got  through  in  safety,  but  the  plain- 
tiff was  caught  between  the  wagon  and  the  platform,  and  wae 
injured. 

The  defendants  wagon  was  on  the  sidewalk  in  violation 
of  a  city  ordinance,  and  contrary  to  law.  There  was  ample 
epace  between  the  wagon  where  it  stopped  and  the  platform  to 
permit  the  plaintiff  to  pass  in  safety.  He  had  a  right  to  as- 
sume that  the  wagon  had  been  stopped  to  allow  him  and  hie 
friend  to  pass,  as  was  the  duty  of  the  driver,  and  was  guilty 
ef  no  negligence  in  making  the  effort 

It  was  said  that  he  might  have  taken  to  the  street,  and  thue 
avoided  all  danger. 

It  is  a  sufficient  answer  to  say  that  he  was  under  no  obliga- 
tion to  do  so.  He  had  a  right  to  the  use  of  the  sidewalk,  and 
was  under  no  obligation  to  surrender  it  to  the  defendant 
wagon,  which  was  wrongfully  on  the  sidewalk. 
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There  is  no  enor  in  the  judgment  below^Bod  it  must  be 
BfiSrmed* 

For  affirmance:  The  Chabcxllob,  Vbsdsnbuboh,  Woo]>-^ 
HULL,  Dbpue,  Dalbimpls,  Oodht,  Fobt,  WaleBp  Vail,  Kmm^ 

VXDYy — 10. 

For  reversal:  None. 

Whxxhxb  or  not  PLAnrniv  mjsr  Aiiaaa  ahd  Vbotm  Absokm  or  Com- 
TBIBUTOBT  NsoLZGiNOB;  See  BoUimon  and  Okh  IL  ILOo,y.  SttUe^  96  Abl. 
Deo.  528;  Oaynor  v.  Old  Oolonjf  tie,  R,  i?.,  oM^  p.  06^  and  notes. 

CONTBIBUTORT  NlOLIGKNOB  TO  BaB  BaOOVBRT  MUST  PbOXDCATKLT  GoV* 

TBtBOTB  to  the  injury:  BaUhnore  and  Ohio  B,B.C(ky,  8taU^  96  Am.  Dec 
628;  Oaynor  v.  Old  CoUmy  etc  R.  R.,  ante,  p.  96,  and  notes;  PoUer  y.  OneoQ^ 
He  Ky  Co.,  94  Id.  648,  and  note  551;  JVUmoi  v.  Howard,  94  Id.  338,  and  not» 
845. 

Statuont  that  Dkponents  Each  Sbpabatxlt  and  Sbvbballt  Mabs 
Oath,  eto.,  ahows  that  each  took  the  proper  oath:  WelU  ▼.  Jatkaon  Iron  Ufg, 
Co.,  90  Am.  Deo.  575;  depositiona  ahoold  oonform  snhatantially  to  the  re> 
qniremento  of  the  statate:  Simpeon  v,  Carldon,  79  Id.  707,  and  note  716. 

Lofls  or  PBorm,  whbn  Rboovbbablb  ab  Dakaobs:  See  Adams  Erpreon 
Co,  V.  Egberi,  78  Am.  Dec.  382,  and  note  citinf^  prior  cases  387;  SSaenkikr 
r,  Swatn,  78  Id.  328,  and  note;  Hamilion  ▼.  MePheraon,fl^  Id.  330,  and  not» 
883;  PeMM  y.  Sheppenon,  94  Id.  468;  and  note  to  Craier  v.  Bmmnger,  poti, 
p.  787.  In  an  action  by  a  physiciaii  against  a  city,  to  recover  damages  for  a 
personal  injury  received  on  account  of  a  defective  bridge,  proof  of  his  pro- 
fessional earnings  before  and  after  the  injury  is  admissible  in  evidence  under 
a  special  allegation  of  damages  on  account  of  loss  of  business,  not  as  a  basi* 
or  measure  of  damages,  but  as  aiding  the  jury  in  estimating  the  oompensa- 
tioa  to  be  awarded:  Loffonaport  v.  Jnatke,  74  Ind.  886^  citing  the  prinoq^ 
ease.  And  it  is  also  cited  to  the  same  effect  in  fToZcM  ▼.  JToimi;  86  K.  J.  L» 
269. 


GuLioK  V.  Gbovbb. 

[88  Nbw  Jbbsbt  Law,  4BL} 

Husband  xb  not  Lxalb  on  Aooommodation  Notbb  Sxonbd  sr  Wxns  or 
his  Namb,  though  in  his  usual  business  she  was  his  general  aganti  and 
was,  with  his  knowledge  and  consent,  accustomed  to  sign  his  name  to 
notes  and  checks  made  in  the  course  of  such  business. 

Authobitt  to  Sign  Accommodation  Pafbb  must  bb  Spbciallt  GnrBN» 
unless  the  authority  of  the  agent  is  one  of  universal  agency.  The  mak- 
ing of  accommodation  paper,  or  the  loan  of  one's  name  aa  security  for  an- 
other, does  not  fall  within  the  ordinary  business  in  which  persons  en- 
gage; and  the  authority  to  use  a  principal's  name  for  that  purpose  is  not 
established  by  proof  of  an  agency,  however  general,  in  the  transaction 
of  the  principal's  business,  even  though  in  connection  with  such  business 
it  be  shown  that  the  agent  was  authoriBed  to  make  notes  in  the  name  of 
his  principal. 
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To  Validate  Aooommodation  Paper  as  against  Pbihgipal»  it  nnut  b» 
shown  that  the  agent  was  authorised  to  make  uae  of  his  principal's  name- 
for  that  purpose;  and  his  authority  must  be  express,  or  implied  frosa 
proof,  that  he  was  accustomed,  with  the  principal's  consent^  to  use  his 
name  for  the  accommodation  of  others. 

DlOLARATION    OF    HUSBANP,   WHOSE   BUSIVBSS  IS  l^ANAGSD   BT  HIS  WlTB^ 

made  to  a  person  from  whom  goods  are  purchased  in  the  course  of  the- 
business,  which  are  paid  for  by  notes  and  checks  made  by  the  wife  in  th» 
husband's  name,  that  his  wife  was  authorised  to  transact  the  business  in 
his  name,  that  it  was  the  same  as  if  he  did  it  himself  and  whatever  she 
did  was  right,  must  be  construed  with  reference  to  the  business  then 
being  transacted  between  the  parties,  and  which  was  then  the  subject- 
matter  of  discussion,  and  not  as  an  authority  to  the  wife  to  use  her  bus* 
band's  name  on  accommodation  paper;  and  the  husband  is  not  liable  on 
an  accommodation  note  subsequently  made  by  her  in  his  name  without 
his  knowledge,  and  taken  by  such  person  with  knowledge  of  its  beinjp 
accommodation  paper. 

UlOVEBSAL  AgSNCT  CAN    BE    GkSATSD    OHLT  BT  ClEAB  AND  UNEQUIVOCAL 

Language,  and  will  not  be  inferred  from  any  general  expressions,  how- 
ever broad;  but  the  larr  will  rather  construe  them  as  restrained  to  the- 
prindpal  business  of  the  party  in  respect  to  which  it  is  presumed  his  in- 
tention to  delegate  the  authority  was  principally  directed. 

To  Ck>NaTrnrrB  RATmcATiON,  Full  Knowledge  of  All  Facts  and  €zr» 
0UM8TAN0E8  attending  the  transaction  is  essential. 

AixuurriNG  and  Retaining  Benehts  of  Unauthorized  Contract  or 
Agent,  with  full  knowledge  of  all  the  circumstances,  constitutes  a  rati- 
fication of  the  contracts 

Unauthorized  Act  of  Agent  in  Making  Accommodation  Note  in  Prin- 
gipal'b  Name  is  not  ratified,  because  part  of  the  proceeds  thereof  ar» 
paid  by  the  accommodated  party  to  the  agent  in  satisfaction  of  an  unau- 
thorized loan  of  the  principal's  money  previously  made  by  the  agent, 
and  because  the  principal,  upon  disavowing  the  act  of  his  agent  in  exe- 
cuting the  accommodation  paper,  does  not  voluntarily  offer  to  repay  this 
money  to  the  person  who  discounted  the  paper;  for  the  money  was  not 
obtained  by  the  principal  through  the  unauthorized  act  of  the  agent,  but 
was  received  by  the  voluntary  appropriation  of  the  person  for  whose 
sole  benefit  the  notes  were  discounted,  in  satisfaction  of  a  precedent  debt 
contracted  without  the  knowledge  or  authority  of  the  principal. 

QUEflnoN  whether  Agent  has  Requisitb  Authorttt  to  Bind  his  Prin- 
cipal, when  the  facts  are  undisputed,  is  a  question  of  law  for  the  courts 
whether  such  authority  is  sought  to  be  sustained  by  previous  authoriza- 
tion, or  by  subsequent  ratification. 

Action  upon  two  promissory  notes.  There  were  two  cases^ 
one  by  Gulick  and  Holmes  against  John  Grover,  and  the  other 
by  Calvin  B.  Holmes  against  the  same  defendant,  but  both 
were  tried  together  and  were  argued  together  in  this  court. 
Upon  the  first  trial  the  yerdict  was  for  the  plaintiffs,  but  upon 
a  rule  to  show  cause  in  this  court  (see  31  N.  J.  L.  182),  a  new 
trial  was  granted.  Upon  the  retrial  by  stipulation,  the  evi- 
dence taken  at  the  former  trial  was  read  to  the  jury;  and  th* 
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judge  charged  the  jury  in  the  language  of  the  opinion  of  the 
supreme  court  formerly  rendered  herein*  Verdicts  were  ao- 
^cordinglj  rendered  for  the  defendant;  and  upon  exceptions  to 
the  charge,  error  is  assigned.  In  other  respects,  the  opinion 
€tates  the  case. 

Tkonuu  N.  MeCarter^  for  the  plaintiff  in  error. 

H.  V.  Speer  and  J.  Van  Dyke^  for  the  defendants  in  error. 

By  Court,  Depue,  J.  On  the  argument,  no  objections  were 
taken  to  the  general  principles  of  law  stated  by  the  supreme 
court,  as  determining  the  liability  of  a  principal  for  the  acts 
of  his  agent.  The  bill  of  exceptions  raises  the  question 
whether  the  judge  was  justified  in  instructing  the  jury,  in 
conformity  with  that  opinion,  that  upon  the  facts  proved,  the 
plaintiffs  were  not  entitled  to  recover,  without  leaving  any 
questions  of  fact  to  the  jury. 

The  notes  were  signed  in  the  defendant's  name,  by  his  wife, 
without  his  knowledge  or  consent,  and  were  loaned  by  her 
without  her  husband's  knowledge,  to  John  R.  Holmes,  as  a 
means  of  raising  money  for  his  benefit  The  plaintiffs  in 
both  suits  had  knowledge  that  the  notes  were  mere  accommo- 
dation, or  lent  paper,  for  the  benefit  of  John  R.  Holmes.  The 
•case,  therefore,  is  not  embarrassed  by  those  considerations 
which  arise  out  of  the  fact  that  the  holder  of  a  negotiable 
note  is  a  bona  fide  holder  without  notice  of  the  purpose  for 
which  it  was  made.  The  question  is  purely  one  of  the  au- 
thority of  the  wife  to  bind  the  husband  by  signing  these 
ciotes. 

The  liability  of  the  husband,  on  the  argument,  was  put  by 
the  counsel  on  three  grounds:  1.  That  the  making  of  these 
notes,  for  the  purpose  for  which  they  were  used,  was  within 
the  scope  of  her  authority,  as  evidenced  by  the  course  of  her 
usual  employment;  2.  That  the  defendant  held  his  wife  out 
to  the  plaintiffs  as  having  competent  authority  to  aj£x  his 
name  to  notes  for  all  purposes  whatsoever;  and  3.  That  the 
notes,  though  invalid  against  him  when  made,  became  valid 
obligations  by  a  subsequent  ratification. 

It  appears  from  the  evidence  that  the  wife  was  formerly  in 
the  wine  business,  which  was  conducted  by  her  in  her  hus- 
band's name,  and  at  the  time  of  the  making  of  the  notes  the 
defendant  was  in  the  drug  business  at  New  Brunswick,  which 
was  carried  on  in  his  son's  name,  but  the  defendant  was  the 
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owner  of  the  goods  put  in  the  business,  and  furnished  the  capi* 
tal  with  which  it  was  conducted.  The  wife  was  the  manager 
of  the  business,  and  attended  chiefly  to  the  buying  and  selling. 
The  moneys  received  were  deposited  by  her  in  the  banks,  in 
his  name,  and  were  drawn  out  frequently  on  checks,  signed 
by  her  in  her  husband's  name,  and  she  also  signed  his  name 
to  notes  which  were  given  for  debts  incurred  in  the  course  of 
the  business.  Some  of  these  transactions  in  relation  to  the 
wine  business  were  had  with  the  firm  who  are  the  plaintiffs  in 
one  of  these  suits,  and  extended  down  to  about  the  time  of 
the  making  of  these  notes,  when  their  accounts  were  closed 
by  a  note  signed  by  the  wife  in  the  name  of  the  husband. 
This  use  of  his  name  by  his  wife  was  known  to  him,  and  the 
cotes  so  given  were  paid  by  him,  or  by  her  out  of  his  funds. 

It  may  be  stated,  as  the  result  of  the  evidence,  that  in  the 
usual  business  of  the  defendant,  his  wife  was  his  general 
agent,  and  was,  with  his  knowledge  and  consent,  accustomed 
to  sign  his  name  to  notes  and  checks  made  in  the  course  of 
such  business.  But  it  does  not  appear  that  the  wife  ever,  ex- 
<;ept  in  the  instances  of  these  two  notes,  signed  her  husband's 
name  to  accommodation  paper,  or  used  it  as  security  for  other 
|)ersons.  From  this  general  authority  would  result  a  liability 
of  the  husband  for  all  notes  made  by  her  in  his  name  in  the 
<;ourse  of  his  general  business;  but  that  liability  would  ex- 
tend  no  further  than  to  include  such  notes  as  were  given  in 
the  usual  course  of  business. 

I  take  the  rule  to  be  well  settled  that  the  authority  to  sign 
accommodation  paper,  or  as  security  for  a  third  person,  must 
be  specially  given,  unless  the  authority  of  the  agent  is  one  of 
universal  agency,  and  will  not  flow  from  any  general  author* 
ity  to  transact  business  for  the  principaL  The  making  of  ac- 
commodation paper,  or  the  loan  of  one's  name  as  security  for 
another,  does  not  fall  within  the  ordinary  business  in  which 
persons  engage.  The  authority  to  use  a  principal's  name  for 
that  purpose  is  not  established  by  proof  of  an  agency,  however 
general,  in  the  transaction  of  the  principal's  business,  even 
though  in  connection  with  such  business  it  be  shown  that  the 
agent  was  authorized  to  make  notes  in  the  name  of  his  princi- 
pal. To  validate  such  paper,  it  must  be  shown  that  the  agent 
was  authorized  to  make  use  of  his  principal's  name  for  that 
purpose;  and  his  authority  must  either  be  express  or  implied 
from  proof  that  he  was  accustomed,  with  the  principal's  con- 
sent, to  use  his  name  for  the  accommodation  of  others.    Aa 
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agent  who  is  authorized  to  draw  and  indorse  notes,  and  to 
draw,  indorse,  and  accept  bills  of  exchange,  can  act  under 
such  authority  only  to  the  extent  of  his  principal's  buBiness, 
and  is  not  authorized  to  draw,  indorse,  or  accept  them  for  the 
accommodation  of  mere  strangers:  Story  on  Agency,  sec.  69; 
Bank  of  Hamburgh  v.  JbAfWon,  1  Rich.  42;  Odiome  v.  Maxey^ 
18  Mass.  181;  North  River  Bank  v.  Aymer,  8  Hill,  262;  Stein^ 
bach  v.  Read,  11  Gratt.  281;  KingsUy  v.  State  Bank,  8  Yer^. 
107;  WaUace  v.  Branch  Bank,  1  Ala.  565. 

The  evidence  relied  on  to  fix  the  defendant's  liability,  be» 
cause  of  his  having  held  his  wife  out  as  having  an  authority 
which  would  include  the  power  to  make  these  notes  in  her 
husband's  name,  is  that  of  Francis  H.  Holmes  and  James  C. 
Oulick,  the  plaintifis  in  one  of  these  suits.  Mr.  Francis  H. 
Holmes  says:  ''  I  have  known  John  Grover  twenty-five  years; 
dealt  with'  him  that  time;  I  purchased  goods  trom  Grover  first; 
I  paid  some  money  and  some  notes;  Mary  Ann  Grover  trans* 
acted  his  business;  he  said,  in  1838,  what  his  wife  did  in  a 
business  way  was  right, — he  sanctioned  it." 

Mr.  James  C.  Gulick  says:  "  I  have  known  defendant  since 
May,  1848;  he  has  dealt  with  me  from  that  time  to  time  notes 
in  suit  were  given,  off  and  on;  Mr.  Grover  was  engaged  in 
wine  business;  the  purchases  he  made  of  us  were  in  that  busi- 
ness; during  that  time,  Mrs.  Grover  acted  in  that  business 
with  me,  representing  her  husband;  the  goods  were  paid 
for  in  notes  and  checks.  Mrs.  Grover  did  all  the  business^ 
—  bought,  paid,  and  gave  the  notes;  John  Grover's  name 
was  signed  to  those  notes;  I  was  at  John  Grover's  residence  in 
August,  1849;  I  spoke  to  him  about  the  way  his  wife  was  do- 
ing business  with  us;  I  asked  him  if  his  wife,  transacting 
and  doing  business  in  his  name,  was  all  right;  he  said  it  was 
— it  was  the  same  as  if  he  did  it  himself,  —  whatever  she  did 
was  right;  after  that  time,  we  continued  to  do  business  in  the 
same  way;  notes  and  checks  were  given,  signed  John  Grover; 
it  was  all  done  by  Mrs.  Grover,  in  her  husband's  name;  from 
that  time  to  the  present,  John  Grover  has  never  counter- 
manded those  instructions." 

The  plaintifis  rely  upon  these  general  expressions  as  to  the 
extent  of  the  authority  the  defendant  had  conferred  on  his 
wife,  as  declarations  that  she  was  empowered  to  use  his  name 
in  her  discretion,  without  limitation,  for  all  purposes,  at  her 
pleasure;  and  that  that  authority,  not  being  revoked  by  notice 
to  them,  was  still  subsisting  when  the  notes  were  given,  and 
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<)OYered  that  particular  transaction.  Treating  these  expres* 
cions  as  the  evidence  of  an  express  antbority,  the  question 
becomes  one  merely  of  construction. 

One  of  these  conversations  took  place  twenty-three  years,, 
and  the  other  twelve  years,  before  the  making  of  these  notes. 

At  the  time  of  the  conversation  with  Mr.  Holmes,  he  was  in 
business  at  Cranberry,  in  this  state,  and  his  transactions  with 
Orover  were  in  purchasing  goods  of  him.  At  the  period  re- 
ferred to  by  Mr.  Oulick,  he  and  Mr.  Holmes  were  t<^ether  in 
the  mercantile  business  in  New  York,  and  the  dealings  of  the 
defendant  with  the  firm  were  confined  solely  to  the  purchase 
by  Mrs.  Grover  of  goods  to  be  used  in  the  manufacture  of 
wines,  which  was  then  carried  on  in  fhe  husband's  name. 
These  dealings  continued  down  to  September,  1858,  and  were 
always  of  the  same  character.  The  conversations  in  which 
these  expressions  were  used  were  directly  in  connection  with 
the  business  then  being  transacted  by  Mr,  Qrover  with  the 
parties,  and  had  express  reference  to  the  manner  in  which 
Mrs.  Grover  was  using  her  husband's  name  and  credit  in  the 
business.  Obviously,  the  language  used  must  be  construed 
with  reference  to  the  business  then  being  transacted  between 
the  parties,  and  which  was  then  the  subject-matter  of  discus- 
sion. And  any  general  expressions  used  by  the  defendant  in 
relation  to  the  extent  of  his  wife's  authority  must  be  restricted 
to  such  business. 

A  universal  agency,  such  as  this  is  claimed  to  have  been, 
can  only  be  created  by  clear  and  unequivocal  language,  and 
will  not  be  inferred  from  any  general  expressions,  however 
broad.  Mr.  Justice  Story,  in  his  work  on  agency,  says:  '^  It 
may,  perhaps,  be  well  to  add  that  general  agents  are  to  be 
carefully  distinguished  from  universal  agents;  that  is,  from 
agents  who  may  be  appointed  to  do  all  the  acts  which  the 
principal  can  personally  do,  and  which  he  may  lawfully  dele- 
gate the  power  to  another  to  do.  Such  a  universal  agency  may 
}X)tentially  exist;  but  it  must  be  of  the  very  rarest  occurrence. 
And  indeed  it  is  difficult  to  conceive  of  the  existence  of  such 
an  agent  practically,  inasmuch  as  it  would  be  to  make  such 
an  agent  the  complete  master,  not  merely  duzfacti,  but  domi' 
nu8  rerunij  the  complete  disposer  of  all  the  rights  and  property 
of  the  principal.  It  is  very  certain  that  the  law  will  not,  from 
any  general  expressions,  however  broad,  infer  the  existence  of 
any  such  unusual  agency;  but  it  will  rather  construe  them  ai 
restrained  to  the  principal  business  of  the  party  in  respect  to 


734  GuLicK  V.  Oboveb.  [New  Jeneji. 

which  it  is  presumed  his  intention  to  delegate  the  anthoritx 
was  principally  directed":  Story  on  Agency,  sec.  21.  Lan* 
guage,  however  general  in  its  form,  when  used  in  connection 
with  a  particular  subject-matter,  will  be  presumed  to  bo  used 
in  subordination  to  that  matter,  and  therefore  is  to  be  constmed 
and  limited  accordingly:  Story  on  Agency,  sees.  62,  69;  Rostv- 
let  V.  SosHUr,  8  Wend.  494  [24  Am.  Dec.  62];  1  Am.  Lead^ 
Cas.,  4th  ed.,  566. 

A  letter  of  attorney,  authorizing  one  to  issue  notes  in  the 
name  of  the  principal,  will  be  construed  as  extending  only  to 
notes  issued  in  the  business  of  the  principal,  or  for  his  benefit. 
If  the  intent  be  that  the  attorney  may  issue  notes  for  his  owik 
benefit,  or  the  benefit  of  a  third  person,  the  authority  must 
expressly  so  declare:  North  River  Bank  v.  Aymary  3  Hill,  262. 
A  power  of  attorney  to  collect  debts,  to  execute  deeds  for  lands^ 
to  authorize  a  complete  adjustment  of  all  concerns  of  the  con- 
stituent in  a  particular  place,  and  to  do  all  other  acts  which 
the  constituent  could  do  in  person,  does  not  authorize  the 
giving  of  a  note  by  the  attorney  in  the  name  of  the  principal: 
Raariter  v.  RossiUr^  8  Wend.  494  [24  Am.  Dec.  62].  A  letter 
of  attorney,  to  ask,  demand,  and  receive  of  the  E.  I.  Company 
all  money  Uiat  might  become  due  the  principal,  on  any  account 
whatsoever,  and  to  transact  all  business,  will  not  authorize  the 
attorney  to  indorse  away  a  bill  taken  by  him  under  this  power. 
The  words  ^'all  business''  must  be  confined  to  all  business 
necessary  for  the  receipt  of  the  money:  Hay  v.  Ocldtehmidt^ 
cited  in  Hogg  v.  Smithy  1  Taunt  849;  Aitwood  v.  Munnings^  7 
Bam.  &  G.  278;  Chitty  on  Bills,  29. 

Adopting  these  setUed  rules  of  construction,  it  is  manifest 
that  the  expressions  of  the  defendant  as  to  his  wife's  unlimited 
power  to  act  for  him  in  his  name  must  be  referred  to  the  gen- 
eral business  he  was  then  engaged  in,  or  in  which  he  might 
subsequently  engage.  That  the  notes  were  taken  in  the  belief 
that  she  had  the  authority  to  make  them,  is  immateriaL  The 
material  question  is,  What  authority,  in  point  of  fact,  did  the 
husband  confer  on  his  wife  by  the  language  he  used,  construed 
according  to  the  recognized  rules  of  construction?  The  act 
done  was  one  requiring  a  special  authority,  and  a  party  deal- 
ing with  an  agent,  and  knowing  the  nature  of  the  act,  must 
see  to  it  that  the  agent  possesses  the  requisite  authority  to  bind 
his  principal. 

The  burden  of  proof  lies  on  him. 

The  facts  relied  on  to  establish  a  subsequent  ratification  are 
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these:  The  notes*^  bear  date,  respectively,  on  the  7th  and  23d 
of  September,  1861,  and  were  discounted  in  the  early  part  of 
October,  in  the  same  year.  John  R.  Holmes  owed  Mrs.  Grover 
$350,  which  he  had  borrowed  of  her  without  her  husband's^ 
knowledge.  On  the  9th  of  October,  and  before  the  note  held 
by  Calvin  B.  Holmes  was  discounted,  Mrs.  Grover  called  oiv 
him  with  an  order,  signed  by  John  R.  Holmes,  bearing  dato 
on  the  3d  of  October,  1861,  for  $350.  Mr.  C.  B.  Holmes  thei^ 
advanced  $100  on  account  of  this  order,  and  on  the  same  day 
(October  9th)  Mrs.  Grover  gave  to  Frederick  Hale,  a  druggist 
in  New  York,  an  order  on  G.  B.  Holmes  for  $250,  signed  by 
her  in  her  own  name,  which  order  Mr.  Holmes  accepted  and 
paid.  It  is  assumed  that  this  $250  was  a  payment  to  Hale  of 
a  debt  due  by  the  defendant  to  him  for  drugs. 

A  subsequent  ratification  of  an  act  done  by  another,  assum- 
ing to  act  in  the  capacity  of  an  agent,  though  without  any^ 
precedent  authority,  creates  the  relation  of  principal  and  agent,, 
and  after  such  ratification  the  principal  is  bound  by  the  act 
to  the  same  extent  as  if  it  had  been  done  by  his  previous  au- 
thority. But  in  order  to  a  ratification,  a  full  knowledge  of  all 
the  facts  and  circumstances  attending  the  transaction  is  essen* 
tial:  Owinga  v.  AuU,  9  Pet  608;  Pitteburg  etc.  R,  R.  Co.  v. 
Gazzam,  32  Pa.  St.  340;  Nixon  v.  Palmery  8  N.  Y.  398. 

Of  all  these  transactions  the  defendant  was,  at  the  time  of 
their  occurrence,  entirely  ignorant.  They  first  came  to  hi» 
knowledge  after  the  notes  were  put  in  the  hands  of  the  plain* 
tiff's  attorney  for  collection.  He  immediate!/  thereupon  dis- 
avowed the  act  of  the  wife,  and  denied  his  liability,  and  by  hi» 
attorney  gave  notice  to  the  plaintiff's  attorney  that  the  note^ 
would  be  contested.  But  it  is  said  that,  notwithstanding  such 
disavowal,  he  ratified  the  act,  because  he  did  not  voluntarily 
offer  to  repay  the  money  his  wife  received  of  the  proceeds  of 
the  notes.  In  that  view  I  cannot  concur.  Accepting  and  re* 
taining  the  benefits  obtained  directly  under  an  unauthorizeit 
contract  of  the  agent,  with  fiill  knowledge  of  all  the  circum- 
stances, may  well  be  held  to  be  a  ratification  of  the  contract* 
But  the  facts  do  not  bring  this  case  within  that  principle. 

The  notes  were  not  discounted  for  the  joint  benefit  of  John 
B>  Holmes  and  the  defendant    They  were  discounted  solely 
^or  the  benefit  of  John  R.  Holmes,  and  it  was  so  understood 
y  the  parties  at  the  time. 

The  proceeds  were  considered  to  be  and  were  held  for  hi» 
sole  benefit.    The  money  received  by  Mrs.  Grover  out  of  sucb 
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prooeeds  was  received  by  her,  not  as  having  a  joint  interest  ia 
the  discount  of  the  note,  but  in  payment  of  a  precedent  debt 
•due  from  John  R.  Holmes,  contracted  without  the  defendant's 
knowledge.  It  was  not  realised  to  the  defendant  by  virtue  of 
the  unauthorized  act  of  the  agent,  but  was  received  by  the 
voluntary  appropriation  of  the  person  for  whose  benefit  tho 
QOtes  were  discounted,  in  satisfaction  of  a  precedent  debt. 
The  Mse  of  Cidifer  v.  Ashley,  19  Pick.  800,  which  was  much 
relied  <ln  by  the  plaintiff's  counsel,  does  not  conflict  with  thiii 
view«  tn  that  case  the  defendant  had  himself  executed  the 
jigreement  of  submission,  and  had  accepted  the  property  which 
wae  awarded  to  him  by  the  arbitrators,  with  full  knowledge  of 
the  contents  of  the  award,  and  he  then  sought  to  avoid  the 
•charges  and  duties  imposed  upon  him  by  the  award,  because 
of  the  arbitrators  having  exceeded  the  powers  given  to  them  by 
the  submission.  The  ratification  by  him  was  complete,  and 
the  effort  was  to  avoid  its  effect  by  proof  that  these  acts  were 
<lone  by  him  in  ignorance  of  his  rights.  It  was  a  question  of 
his  right  to  repudiate,  and  it  was  held  that  he  could  not  re- 
pudiate his  ratification  without  restoring  the  plaintiff  to  as 
;good  a  situation  as  he  was  in  when  the  award  was  made.  The 
views  expressed  in  this  opinion  are  not  at  variance  with  that 
•case. 

When  the  facts  are  undisputed,  the  question  whether  an 
agent  has  the  requisite  authority  to  bind  his  principal  is  a 
•question  of  law  for  the  court,  whether  such  authority  is  sought 
to  be  sustained  by  a  previous  authorization  or  by  subsequent 
ratification.  Under  the  admitted  or  uncontroverted  facts  in 
these  cases,  the  judge  properly  instructed  the  jury  that  the 
f)laintiffs  could  not  recover  on  these  notes. 

The  judgment  must  be  affirmed. 

For  affirmance:  The  Chancellor,  Beaselst,  C.  J.,  Blmxb, 
Cedle,  Dalrimple,  Woodhull,  Depue,  Kennedy, — 8. 

For  reversal :  Ogden, — 1 . 

Batitioatioh  to  bs  Bnn>nro  mttst  bs  Mads  wtth  Full  Knowlidoi  ov 
f  ACTS:  FuiUr  v.  SWi,  94  Am.  Dea  827,  and  note  831;  even  whara  tte 
f>rincipal  retains  the  benefit  of  the  act:  See  BryaM  ▼.  Moortf  45  Id.  96. 

Qknkral  Aoxnt  is  Onb  ha  vino  Authoritt  to  Transact  All  or  Ax* 
•«thkr's  Business  or  Particular  EIind:  Savings  Fund  Soekiy  ▼.  SatbigB 
Bank,  78  Am.  Dec  390,  and  note  398;  bat  general  words  employed  in  giving 
■authority  will  be  limited  to  the  particular  acts  authorized:  BUUngt  t.  Jfomwu 
■68  Id.  235,  and  note  237.  Thus  a  general  agent  cannot  bind  his  principal  fay 
4i  Bubnuasion  to  arbitration  without  special  authority  to  that  effect:  TVmI  v» 
Jhtnums,  81  Id.  326. 
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AuTHOBrrr  ov  Aobnt  to  Ezsoctb  KaaoTZABLi  iHSEBUMiRn  in  Pbivoz* 
rAL'8  Nakx:  See  Fishery.  ScUnum,  64  Am.  Dea  297,  and  note  299;  Merchant^ 
Sankr.  Central  Bank,  44  Id.  665;  Bandi  qf  United  Stake  v.  ^emM^  42Id.  651. 

Wm  MAT  Aor  as  Aoint  ov  Husbavb:  WeUbrod  ▼.  Ckieago  eU,  i^y  Co,, 
M  Am.  Dec  743^  and  note  749. 


CeATEB   V.    BiNNINGBR. 

[88  Niw  JBB8BT  Law,  518.1 

SliiAOB  WHKRS  Land  is  Sold  undkr  Falsb  Rbpbbsbntahoh  as  to  its 
Cost,  assuming  that  the  sale  would  have  taken  place  had  the  truth  been 
known,  is  the  amount  that  the  price  paid  exceeds  the  price  that  would 
have  been  paid  in  the  absence  of  the  misrepresentation;  but  where  the 
sale  itself  is  the  product  of  the  fraud,  the  vendee  may  either  repudiate 
the  contract,  or  claim  as  damages  the  difference  between  the  price  paid 
by  him  and  the  actual  value  of  the  property. 

Rule  or  Damages  in  Case  of  Fraud  is  that  Dependant  is  Responsi- 
ble for  those  results  injurious  to  the  plaintiff,  which  must  be  presumed 
to  have  been  within  his  contemplation  at  the  time  of  the  commission  of 
the  fraud. 

Tbbt  on  Question  of  Damages  is  that  Those  Results  abb  Pbuximatb 
which  the  wrong-doer,  from  his  position,  must  have  contemplated  as  the 
probable  consequence  of  his  fraud  or  breach  of  contract. 

Damages  where  Plaintiff  is  bt  Fraud  of  Defendant  Inveigled  into 
Speculation  into  which  he  would  not  have  entered  but  for  the  misrep- 
resentations, and  which  proved  a  failure,  comprise  the  whole  amount  in- 
vested by  the  plaintiff,  less  his  share  of  the  actual  value  of  the  property 
still  remaining  in  the  hands  of  trustees  for  his  benefit. 

Action  for  damages.  The  facts  were  as  follows:  The  de- 
fendant, contemplating  the  formation  of  an  oil  company, 
solicited  the  plaintiff  to  become  a  member.  He  represented 
that  the  cost  of  the  tract  of  land  upon  which  it  was  proposed 
to  bore  for  oil  was  twenty-eight  thousand  dollars,  and  that  it 
would  be  necessary  to  have  a  working  capital  of  four  thousand 
dollars,  making  the  total  amount  of  investment  thirty-two 
thousand  dollars.  He  proposed  to  divide  the  capital  stock 
into  eight  shares,  of  four  thousand  dollars  each;  and  one  of 
them  he  offered  to. the  plaintiff,  who  accepted  and  paid  for  it. 
A  few  months  after  the  initiation  of  the  scheme,  the  associates, 
including  the  plaintiff,  finding  themselves  in  debt  for  accrued 
expenses,  each  paid  in  the  additional  sum  of  five  hundred  dol- 
lars. The  land  purchased  was  conveyed  to  the  defendant  in 
trust  for  the  members  of  the  association;  and  a  small  portion 
of  it  was  afterwards  sold,  with  the  consent  of  all  the  members^ 
for  sixteen  thousand  dollars.  The  enterprise  proved  a  fedlure, 
and  this  suit  is  brought  for  damages,  on  the  ground  that  th« 
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defendant  &lBely  and  fraudulently  represented  that  the  origi- 
nal cost  of  the  property  was  twenty-eight  thousand  dollars, 
whereas  it  did  not  exceed  eighteen  thousand  dollars.  The 
court  charged  the  jury  that  the  measure  of  damages  was  the 
entire  loss  sustained  by  the  plaintiff  in  this  transaction,  into 
which  he  was  inveigled  by  the  fraud  of  the  defendant;  and 
the  estimate  of  damages  was  based  upon  plaintiff's  original 
investment  of  four  thousand  dollars,  and  his  subsequent  ad- 
vance of  five  hundred  dollars,  from  which  was  subtracted  two 
thousand  dollars,  this  being  his  share  of  the  sixteen  thousand 
dollars  for  which  a  portion  of  the  land  was  sold;  but  no  ac- 
count was  taken  of  the  remainder  of  the  land  held  by  tho 
defendant  in  trust.    The  defendant  assigned  error. 

A.  W.  Cutler  and  Theodore  Runyon^  for  the  plaintiff  in  error* 
0.  Borcherling  and  O,  Parker,  for  the  defendant  in  error. 

By  Court,  Beasley,  C  J.  Upon  the  argument,  one  of  tho 
grounds  in  favor  of  a  reversal  in  this  case,  which  was  pressed 
upon  our  attention,  was,  that  the  measure  of  damage  which 
should  have  been  given  on  the  trial  to  the  jury  should  have 
been  one  eighth  of  the  difference  between  eighteen  thousand 
dollars,  the  real  cost  of  the  property  sold,  and  twenty-eight 
thousand  dollars,  the  false  price,  constituting  the  fraudulent 
representation.  But  I  can  find  nothing  in  the  reason  of  the 
thing,  nor  in  the  precedents,  for  the  adoption  of  such  a  stan- 
dard. Regarding  this  case  simply  as  a  sale  of  lands,  which 
is  the  view  most  favorable  to  the  contention,  this  rule  could 
not  be,  in  any  case,  applied  with  propriety.  The  principle  of 
justice,  and,  as  I  understand,  of  law,  is,  that  the  party  injured 
is  to  be  compensated,  at  least  to  the  extent  that  redress  is 
awarded  judicially,  for  the  actual  loss  sustained.  The  effort 
is  to  reach  this  measure  as  uear  as  possible,  and  unless  in 
cases  fit  for  punitive  damages,  nothing  more  than  this  is  to  be 
given.  But  the  criterion  contended  for  is  in  no  sense  com- 
pensation, but  a  mere  arbitrary  amount,  bearing,  it  may  be, 
no  just  relation  to  the  quantum  of  damage.  Let  us  suppose 
land,  costing  five  thousand  dollars,  to  be  sold  under  a  false 
representation  that  it  cost  ten  thousand  dollars.  Now,  it  is 
obvious  that  the  damage  which  the  vendee  will  sustain,  under 
ordinary  circumstances,  will  be  the  difference  between  what 
he  pays  for  the  land  and  its  actual  value.  If  he  pay  ten 
thousand  dollars,  the  price  falsely  represented  as  its  original 
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cost,  and  it  be  worth  that  sum,  and  he  actually  sell  it  at  that 
rate,  he  will  sustain,  in  point  of  fact,  no  damage  whatever. 
Can  it  be  pretended,  then,  that  in  such  a  state  of  affairs,  sus- 
taining no  loss,  he  would  be  entitled  to  recover  anything  what- 
ever because  of  the  fraud  practiced  upon  him? 

Nor  can  I  perceive  how  this  rule  sought  to  be  established 
can  properly  be  received  for  the  purpose  of  establishing  the 
ultimate  limit  to  which  damages  are  to  extend.  There  ap- 
pears no  reason  for  circumscribing  the  damages  of  a  vendee 
of  property  to  the  difference  between  the  actual  and  repre- 
sented cost  price  of  the  property.  It  is  obvious  that  often 
his  loss  will  exceed  such  bound.  If  the  fraudulent  represen- 
tation has  been  the  suiBcient  cause  of  the  purchase,  the  actual 
loss  sustained  would  seem  to  be  the  proper  and  usual  meas- 
ure of  redress.  But  if,  on  the  other  hand,  the  effect  of  the 
fraud  has  been  merely  to  induce  the  payment  of  a  larger  price 
than  would  otherwise  have  been  paid,  then  there  would  seem 
to  be  some  substantial  ground  for  the  theory  that  the  sum 
recovered  should  be  the  sum  comprised  in  the  over-estimate 
of  the  cost  of  the  property.  In  this  latter  case,  upon  the  as* 
sumption  that  the  sale  would  have  taken  place  if  the  truth 
had  been  known,  all  that  the  fraud  produced  is  the  payment 
by  the  vendee  of  an  excessive  price;  the  reduction,  therefore, 
of  such  excess  would  afford  a  fair  reparation.  But  where  the 
sale  itself  is  the  product  of  fraud,  the  vendee  may  either  repu- 
diate the  contract,  or  claim,  by  way  of  damage,  the  difference 
between  the  price  paid  by  him  and  the  real  value  of  the  prop- 
erty which  he  has  acquired.  This  I  regard  as  the  general 
and  well-established  rule. 

But  the  present  case  has  peculiar  characteristics,  which 
seem  to  require  a  modification  of  the  ordinary  rule  by  which 
damages  are  measured  in  cases  of  fraudulent  sales.  The 
plaintiff,  in  this  instance,  by  reason  of  the  fault  of  this  de- 
fendant, became  something  more  than  a  mere  purchaser  of 
real  estate.  By  the  fraudulent  practice  of  the  defendant,  the 
plaintiff  was  induced  to  embark  in  a  speculation.  He  did  not 
take  title  to  the  land;  that  was  placed  in  the  defendant,  in 
trust  for  the  plaintiff  and  the  other  associates.  The  original 
understanding  was,  that  the  land  was  to  be  held  and  im- 
proved, and  a  company  was  to  be  formed.  The  land  was  re- 
tained, except  a  small  portion  sold  with  the  assent  of  all  the 
parties,  officers  appointed,  and  expenses  incurred.  These 
iteps  were  all  taken  in  conformity  with  the  scheme  of  pro* 
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ceeding  adopted  by  the  parties  in  the  inception  of  the  busi* 
tiesfl.  Starting,  then,  from  the  position  that  the  jury,  on  the 
trial  of  this  cause,  have  foond  the  fact  that  the  plaintiff  was 
induced  to  enter  into  this  speculation  by  the  falsehood  of  the 
defendant,  it  seems  to  me  clear  that,  in  conformity  to  weU- 
settled  legal  rules,  we  must  hold  the  defendant  answerable  for 
the  loss  of  the  moneys  which  the  plaintiff,  without  fiiult  oa 
his  part,  lost  in  this  speculation. 

The  rule  to  be  applied  in  cases  of  this  character  is,  that  the 
defendant  is  responsible  for  those  results  injurious  to  the 
plaintiff  which  must  be  presumed  to  have  been  within  his 
contemplation  at  the  time  of  the  commission  of  the  fraud. 
When  the  defendant  unlawfully  enticed  the  plaintiff  into  his 
speculation,  he  was  aware  that  the  plaintiff  would  put  at  risk 
such  sums  as  he  might  commit  to  the  venture.  With  this 
knowledge,  by  false  pretenses,  he  drew  the  plaintiff  in.  On 
what  principle  is  it,  then,  that  the  wrong»doer  is  not  to  be 
made  to  answer  for  the  loss  which  he  must  have  foreseen  as 
probable,  and  which  would  not  have  happened  without  his 
fault?  I  think,  clearly,  these  damages  are  not  too  remote. 
They  would  be  embraced  even  within  the  rule  by  which  dam- 
ages are  admeasured  in  cases  of  contracts.  This  latter  rule  is 
thus  carefully  defined  in  Hadley  v.  Baxendale^  9  Ex.  341, 
viz.:  "Where  two  parties  have  made  a  contract,  which  one  of 
them  has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  should  be  such  as  may 
fairly  be  considered,  either  arising  naturally,  i.  c,  according 
to  the  usual  course  of  things,  from  such  breach  of  contract  it- 
self, or  such  as  may  reasonably  be  supposed  to  have  been,  in 
the  contemplation  of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it."  This  case 
is  the  leading  one  on  the  subject,  and,  in  a  series  of  recent  de- 
cisions, has  been  sanctioned  and  followed:  Woodger  v.  Great 
Western  R.  Co.,  L.  R.  2  Com.  P.  318;  MMett  v.  Mason,  L.  R.  1 
Com.  P.  557;  Cary  v.  Thames  Iron  Worhsy  L.  R.  3  Q.  B.  181; 
L.  R.  6  Eq.  405;  Portman  v.  Middleton,  4  Com.  B.,  N.  S.,  322; 
Brarrdeyv,  Chesterton,  2  Id.  592;  Hamilton  v.  McPherson,  28 
N.Y.76  [84  Am.  Dec.  330];  Griffin  x.  Colver,  IQ  Id.  494  [69 
Am.  Dec.  718];  Abbott  v.  Gatch,  13  Md.  314  [71  Am.  Dec.  635]. 

The  rule  which  these  authorities  recommend  is  one  of  much 
practical  importance,  for,  as  it  seems  to  me,  it  will,  if  adopted, 
materially  aid  in  the  application  of  the  abstract  principles 
of  the  law  on  this  subject  to  the  facts  of  ordinary  litigations. 
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For  example,  Mr.  Greenleaf  says:  ''  The  damage  to  be  recov- 
ered must  always  be  the  natural  and  proximate  consequence 
of  the  act  complained  of."  This  is  the  usual  statement  of  the 
rule,  but  the  difficulty  has  been  to  apply  this  general  proposi- 
tion to  the  particular  case;  for,  in  any  attempt  to  examine 
causes  in  connection  with  their  efifects,  it  will  be  soon  appar- 
ent that  some  criterion  is  necessary  by  which  to  decide  what 
result  is  proximate  and  what  remote,  in  a  legal  sense,  to  the 
given  act.  The  standard  set  up  by  the  decisions  above  cited 
supplies,  to  a  reasonable  degree,  this  deficiency.  The  test  is, 
that  those  results  are  proximate  which  the  wrong-doer,  from 
his  position,  must  have  contemplated  as  the  probable  conse- 
quence of  his  fraud  or  breach  of  contract.  Thus,  to  use  an 
illustration  of  the  civilians,  if  one  should  sell  timber  which 
should  be  used  to  prop  up  a  building,  and  by  reason  of  imper- 
fection in  such  timber  the  building  should  fall  and  be  de- 
stroyed, the  seller,  even  though  be  acted  fraudulently  in  the 
sale,  would  not  be  liable  beyond  the  difiference  in  value  between 
good  timber  and  that  sold.  Under  these  circumstances  the 
falling  of  the  building  would  be  regarded  in  law  as  a  conse- 
quence too  remote.  But  if,  on  the  other  band,  the  timber  was 
sold  by  a  carpenter  for  the  express  purpose  of  propping  up 
such  building,  then  be  would  be  answerable  for  all  the  dam- 
age to  the  building  resulting  from  his  deceitful  representations. 
The  ground  of  these  opposite  results  is,  that  in  the  former  case 
the  falling  of  the  building  would  be  held  too  remote,  as  a  con- 
sequence of  the  fraud,  because  such  consequence  could  not  be 
supposed  to  have  been  within  the  contemplation  of  the  wrong- 
doer. And  that  in  the  latter  case  the  same  casualty  would  be 
deemed  a  consequence  proximate  to  the  fraud,  from  the  fact 
that  he  must  be  presumed  to  have  regarded  such  an  event 
likely  to  follow  the  act  which  he  did.  The  rule  thus  indicated, 
although  it  may  not  be  always  easy  of  application  to  the  end- 
less variety  of  affairs  which  are  constantly  being  presented 
for  judicial  cognizance,  appears  to  be  the  most  eligible  which 
has  heretofore  been  suggested. 

Regarding,  then,  this  as  the  correct  principle,  I  think  the 
judge's  charge  upon  this  topic,  in  the  present  case,  was,  in  all 
respects,  unobjectionable.  He  stated  ''  that  the  proper  meas- 
ure of  damages  was  the  entire  loss  sustained  by  the  plaintiff  in 
this  transaction,  into  which  he  was  inveigled  by  the  fraud  of 
the  defendant."  Such  an  instruction  was  in  complete  con« 
formity  with  the  rule  above  stated,  and,  indeed,  was  but  a  sub< 
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mission  to  the  ruling  of  this  court  in  the  unreported  case  of 
Liitell  V.  Manning. 

It  is  to  be  borne  in  mind  that  the  fraud  complained  of  con- 
sisted in  a  false  statement,  which  involved  a  fact  which  was 
much  more  apt  to  delude  the  plaintiff  than  the  simple  repre- 
sentation of  the  original  cost  of  the  premises.  I  consider  the 
probable  cause  of  the  plaintiff's  accession  to  the  speculation 
in  question  was  the  assurance  received  by  him  that  he  was  to 
be  put  on  the  same  footing  with  the  defendant.  The  plaintiff 
appears  to  have  had  confidence  in  the  defendant;  nothing, 
therefore,  was  more  likely  to  attract  him  to  the  scheme  than 
the  persuasion  that  his  own  risk  was  no  greater  than  that  of 
his  companion.  But  this  was  a  pure  delusion,  for  the  plain- 
tiff  risked  the  whole  of  his  original  investment,  while  the 
defendant  took  his  share  free  of  all  expense.  By  force  of  this 
deceit,  the  plaintiff  became  one  of  the  associates  in  the  enter- 
prise, and  under  its  influence  he  not  only  paid  his  quota  of 
the  original  pretended  price  of  the  lands,  but  made  his  sub- 
sequent advance.  These  outlays  were  the  natural  results  of 
the  defendant's  fraud,  and  consequently,  in  accordance  with 
the  legal  rule  already  propounded,  he  should  be  compelled  to 
reimburse  them  to  the  plaintiff. 

But  upon  the  argument  another  point  was  taken  by  the 
plaintiff  in  error.  It  was  insisted  that  the  value  of  the  inter- 
est of  the  plaintiff  in  the  lands  which  remain  unsold  should 
have  entered  into  the  estimate  of  damages  made  by  the  jury. 
I  am  inclined  to  think  this  matter  was  not  mooted  at  the  trial; 
for  the  probability  is,  that  this  land  is  possessed  of  a  mere 
nominal  value,  and  it  thus  escaped  the  attention  of  the  coun- 
sel, jury,  and  court.  There  was  no  proof  as  to  its  value  at 
the  time  of  the  trial,  but  as  it  cost  originally  at  least  ten  thon* 
sand  dollars,  we  cannot,  in  the  absence  of  all  evidence,  say 
that  it  is  worthless.  The  plaintiff  still  owns,  in  equity,  at 
least  one  eighth  of  this  property.  It  cannot  be  denied,  there- 
fore, that,  to  the  extent  of  the  value  of  such  share,  the  verdict 
is  in  excess  of  what  is  justly  due  him.  I  think,  then,  it  war 
an  error  in  the  charge  to  the  jury  not  to  embrace  this  subject 
As  I  have  already  remarked,  there  is  just  ground  for  the 
belief  that  the  attention  of  the  court  was  not  called  to  this 
subject;  but  the  difficulty  is,  that  the  judge  has  signed  a  bill 
of  exceptions,  containing  a  general  allegation  that  the  charge 
on  the  point  of  the  measure  of  damages  was  erroneous.  Such 
a  bill  ought  not  to  be  allowed;  for,  as  has  been  repeatedly 
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€aid  by  this  court,  exceptions,  to  be  legal,  must  be  specific. 
But  as  the  bill  in  this  case  comes  before  ub  in  this  general 
form,  this  court  has  no  power  to  limit  the  range  of  objections. 
In  my  opinion,  the  value  of  the  plaintiff's  interest  in  the 
land  referred  to  was  an  essential  element  in  a  legal  ascertain- 
ment of  the  damages  in  this  case,  and  as  such  interest  was 
not  included  in  the  scheme  for  the  estimation  of  damages 
given  by  the  court  to  the  jury,  on  this  account  I  think  there 
was  error,  and  consequently  the  judgment  should  be  reversed. 

Zabbiseie,  Chancellor.  The  action  was  for  damages  sus* 
tained  by  the  false  and  fraudulent  representations  made  by 
Binninger,  the  defendant  below,  to  Crater  as  to  certain  lands, 
upon  the  sale  of  an  interest  in  them  to  Crater.  The  false 
representation  relied  on  was  as  to  the  cost.  The  lands  con- 
tained  petroleum  wells,  and  Binninger  proposed  to  Crater 
to  sell  him  one-eighth  interest  in  the  purchase  at  twenty- 
•eight  thousand  dollars,  the  value  of  the  lands,  and  four  thou- 
sand dollars  for  improvements  to  be  put  upon  them;  he 
represented  that  twenty-eight  thousand  dollars  was  the  origi- 
nal cost  of  the  lands  to  him,  and  that  he  was  willing,  as  a 
favor  to  Crater,  who  was  an  old  friend,  to  let  him  in  the 
undertaking  at  the  cost  price.  Crater,  who  knew  nothing  of 
the  lands,  but  had  confidence  in  the  integrity  and  judgment 
-of  Binninger,  and  was  willing  to  embark  in  the  undertaking 
with  him  at  the  cost  price,  purchased  the  share  at  four  thou- 
«and  dollars,  and  the  lands  were  conveyed  to  trustees  for  the 
iise  of  those  who  engaged  in  the  enterprise.  Crater  would  not 
have  engaged  in  it  if  he  had  not  believed  that  this  was  the 
•cost  of  the  lands,  and  that  he  was  going  in  at  the  original 
cost.  The  actual  cost  of  the  lands  to  Binninger  was  only 
About  eighteen  thousand  dollars,  and  this  was  known  to  Bin- 
ninger at  the  time  he  made  the  representations.  Crater 
afterwards  paid  five  hundred  dollars  to  the  trustees  for  im- 
provements to  be  made  on  the  property,  which  were  assessed 
Alike  upon  all  those  interested;  he  paid  this  after  he  had 
learned  that  the  real  cost  of  the  property  was  eighteen  thou- 
sand dollars,  and  not  twenty-eight  thousand  dollars,  as  repre- 
sented to  him  by  Binninger.  The  trustees  sold  part  of  the 
property  for  sixteen  thousand  dollars;  the  residue  remains, 
for  anything  that  appears,  in  the  hands  of  the  trustees. 

On  the  trial  at  the  circuit,  the  judge  charged  the  jury  that 
ihey  must  assess  the  damages  of  the  plaintiff  below  at  the 
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wbole  I0B8  which  he  sustained  in  the  transaction  into  which, 
he  had  been  inveigled  by  the  fraud  of  the  defendant.  And 
that  the  basis  of  their  verdict  must  be  the  four  thousand  dol- 
lars originally  paid  by  him,  deducting  two  thousand  dollars,, 
his  share  of  the  price  of  the  part  sold,  and  adding  the  five- 
hundred  dollars  paid  by  him  as  an  assessment,  with  interest, 
properly  calculated  on  these  amounts. 

Exceptions  were  taken  to  this  charge  as  to  the  damages. 

Upon  these  principles  adopted  by  the  circuit  judge,  the  di* 
reetions  were  wrong.  If  the  true  rule  was  the  whole  damages- 
sustained  by  the  plaintiff  below,  he  should  have  directed 
allowance  to  have  been  made  for  the  value  of  the  property 
yet  remaining  in  the  hands  of  the  trustees  for  the  benefit  of 
Crater. 

The  verdict  or  judgment  in  this  case  will  not  deprive  him 
of  the  right  to  his  share  of  the  proceeds  of  that  part,  what- 
ever they  may  be. 

But  I  think  the  rule  laid  down,  although  the  proper  rule  Id 
some  cases,  is  not  the  rule  to  be  applied  in  this  case.  The 
proper  rule  upon  principles  of  equity  and  justice  to  be  applied 
in  all  cases  of  fraudulent  misrepresentations  in  sales,  is  to 
assess  damages  to  the  amount  of  the  loss  that  was  occasioned 
by  the  misrepresentations.  In  some  cases  these  are  the  same 
as  the  loss  in  the  whole  tran^iaction;  in  others  not.  They  may 
be  less  or  greater.  They  may  be  serious  in  amount  when  the 
whole  transaction  proves  profitable;  they  may  be  slight  when 
the  loss  in  the  operation  is  great. 

If  a  vendor  represents  that  the  assessments  on  lots  sold  are- 
all  paid,  and  the  representation  is  false,  the  purchaser  can 
recover  if  the  assessments  are  but  five  hundred  dollars,  anci 
he  makes  a  profit  of  five  thousand  dollars  on  the  transac- 
tion; but  can  only  recover  five  hundred  dollars  if  he  loses 
five  thousand  dollars  on  the  transaction.  The  true  rule  is 
the  loss  occasioned  by  the  fraud  and  falsehood.  This  is 
the  rule  laid  down  by  the  supreme  court  of  New  York, 
in  an  able  opinion  by  Justice  Cowen,  in  Cary  v.  Chrumanj  4 
Hill,  627  [40  Am.  Dec.  299],  and  in  the  opinion  of  Justices 
Bronson,  in  Van  Epps  v.  Harrison^  5  Hill,  63  [40  Am.  Dec. 
814],  and  by  the  supreme  court  of  Massachusetts  in  Medbury^ 
V.  Watson,  6  Met.  257  [39  Am.  Dec.  726]. 

The  rule  laid  down  in  many  cases  of  sale,  that  the  dam- 
ages should  be  the  difference  in  the  value  of  the  thing  sold 
as  it  was  represented  to  be,  and  the  value  as  it  reallj^  was  at 


June,  1869.]  Ckatxb  v.  Binninoxb.  74fr 

the  sale,  is  upon  this  principle:  Stiles  v.  WhiUj  11  Met.  35& 
[45  Am.  Dec.  214].  But  that  rule  will  not  apply  here,  nor  in 
many  other  cases.  In  this  case  the  lands  were  just  as  valu*^ 
able  if  Binninger  only  paid  for  them  the  price  he  did  pay,  a» 
if  he  had  paid  the  price  he  alleged  he  had  paid.  The  princi- 
ple is  the  same  in  all  cases,  but  the  rule  or  manner  of  apply- 
ing it  must  differ  with  the  circumstances  of  each  case. 

In  this  case  Crater  was  willing  to  go  in  with  Binninger  ai 
the  cost  price.  Had  Binninger  told  him  truly  that  the  cost 
price  was  eighteen  thousand  dollars,  he  would  no  doubt  haye- 
been  willing  to  go  in  at  that  price,  and  would  have  paid  at 
that  rate,  and  if  any  subsequent  loss  was  sustained,  would 
haye  had  no  claim  against  Binninger;  and  the  true  measure- 
of  damages  appears  to  me  to  be  the  excess  which  he  was  in* 
duced  to  pay  by  the  false  and  fraudulent  representation  of 
Binninger.  If  that  was  the  difference  between  918,000  and 
$28,000,  the  one  eighth  would  be  $1,250,  which  with  the- 
interest  would  be  the  real  damage.  And  the  plaintiff  below 
would  be  entitled  to  recover  these  damages,  although  he  had 
made  double  the  amount  out  of  the  enterprise  as  clear  profit. 
If  however,  the  jury  should  believe  that  Crater,  if  he  had 
been  told  the  real  price,  would  not  have  entered  into  the  trans- 
action at  that  price,  but  would  have  taken  a  share  in  the  land» 
only  at  the  higher  price,  then  his  embarking  in  the  transac- 
tion at  all  was  the  result  of  the  fraud  of  Binninger,  and  the* 
rule  of  the  judge  at  the  trial  was  the  correct  one,  but  it  should 
have  been  so  stated  to  the  jury. 

For  these  reasons  the  judgment  should  be  reversed,  and  the- 
record  remitted  that  a  venire  de  novo  may  issue. 

For  reversal:  The  Chancellor,  Chief  JufimcB,  Bedlb^ 
Dalrimple,  ScuDDER,  Van  Syckel,  Woodhull,  Clemekt^ 
OoDEN,  Olden,  Wales, — 11. 

For  affirmance:  Kennedy, — 1. 


Natural  and  Pboxdcatb  Rbvlts  o v  Wbonoiul  Act  CoMFLAncKD  ow  abm 
RsoovKRABLS  AS  DAMAGES:  Ptshine  Y,  Sluppermm,  94  Am.  Dea  468^  and  noW 
477;  MeGovem  t.  Lewia^  94  Id.  60,  and  note  62;  that  is,  anch  as  may  reasonablj 
be  presumed  to  have  entered  into  the  contemplation  of  the  parties:  HamUion^ 
T.  MePlterwOt  84  Id.  330;  and  so  in  actions  for  fraud  damages  adequate  t» 
the  injury  sustained  are  recoverable:  Campbell  r.  Hillmant  61  Id.  196.  The- 
principal  case  is  cited  to  the  point  that  a  plaintiff  suing  for  deceit  may 
recover  as  consequential  damages  the  entire  loss  sustained  by  him  in  th» 
transaction  into  which  he  has  been  inveigled  by  the  fraud  of  the  defendant^. 
•nd  which  may  be  presumed  to  have  been  in  the  contemplation  of  the  ds* 
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fendant  at  the  time  of  the  oommission  of  the  fraud:  Waieman  ▼.  nSnffmoorthp 
40  N.  J.  L.  435.     And  in  AppUby  v.  StaU,  45  Id.  167,  it  was  held,  citing  the 
principal  case,  that  in  an  action  against  the  sureties  of  a  clerk  of  the  oonrfe 
of  common  pleas  for  a  wrongful  entry  upon  the  registry  of  a  mortgage  of  a 
minute  of  payment  and  redemption,  the  plaintiff  having  bought  the  preoa- 
tses  at  sheriff's  sale  and  paid  for  them  their  full  value,  the  meMure  of  his 
-damages  was  the  amount  he  was  afterwards  compelled  to  pay  to  relieve  the 
property  from  the  mortgage;  for  these  damages  were  a  natural  and  prazimata 
^ooDsequenoe  of  the  wrongful  act  complained  of,  and  were  such  as  might  rea- 
sonably be  supposed  to  be  a  probable  consequence  thereof.    It  is  also  wmid^ 
<dting  the  principal  case,  that  the  abridgment  of  the  power  of  courts  to 
eward  compensation  adequate  to  the  injury  suffered,  where  loss  of  profits 
U  involved,  has  been  removed  in  actions  of  tort,  and  the  wrong-doer  must 
answer  in  damages  for  those  results  injurious  to  other  parties  which  are 
presumed  to  have  been  within  his  contemplation  when  the  wrong  was  done: 
WolooU  T.  Mount,  36  N.  J.  L.  269.     Profits  sometimes  are  not,  in  a  legal 
>point  of  view,  either  remote  or  uncertain.    Where  the  situation  of  the  par* 
ties  is  such  that,  supposing  their  attention  to  have  been  directed  to  the  oon- 
tingenoy,  they  must  have  perceived  at  the  time  of  making  the  contract  that 
its  breach  would  probably  result  in  the  loss  of  definite  profits,  such  profits^ 
being  of  an  ascertainable  nature,  will  be  embraced  in  the  compensatioii 
which  the  law  affords  the  party  injured  by  the  breach:  WoleoU  v.  Alommi» 
2S  Id.  50,  citing  the  principal  case. 

Mbasubb  ov  Damaoxs  wor  Falsi  Rspbisiktatiohs  oir  Part  ov  VanoR 
of  land:  See  Fo&ier  v.  Kemiedi^a  Adm'r,  61  Am.  Deo.  66^  and  nets  87. 
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Blossom  v.  Babbett. 

[87  New  Yobk,  4S4.1 

Pa2Tt  Pboourino  Maruaob  betwxen  HncsBLV  AND  Akothsr  bt  Fraxtd- 
JJLEST  Rkprbsbntations,  when  by  law  he  wms  not  competent  to  enter 
into  the  maxriage  contract,  as  where  he  had  a  wife  living  from  whom  ho 
was  not  lawfully  divorced,  is  liable  in  damages;  and  an  action  is  main- 
tainable therefor  without  first  procnring  a  formal  annulment  of  the  mar- 
riage contract. 

Misjoinder  or  Causbs  ov  Action  Appbabino  on  Face  or  CoisFLAnrr  can- 
not be  taken  advantage  of  on  the  trial  after  failure  to  demur. 

Action  for  damages.    The  opinion  Btates  the  facts. 
O.  D.  Beers^  for  the  appellants. 
D.  Rumaeyy  for  the  respondent. 

By  Court,  Mason,  J.  This  action  was  brought  to  recover 
damages  of  the  defendant,  for  fraudulently  inducing  the  plain- 
tiff to  marry  the  defendant,  and  to  cohabit  with  him,  he  hav- 
ing another  wife  living,  from  whom  he  was  not  lawfully 
divorced,  and  the  defendant  being  at  the  time  incapacitated 
to  marry  any  one  while  his  prior  wife  was  living.  The  cause 
was  tried  at  the  Schuyler  circuit,  and  the  plaintiff  recovered 
a  verdict  of  nine  thousand  dollars.  There  was  also  a  count 
in  the  complaint  for  assault  and  battery. 

The  case  was  abundantly  proved  upon  the  evidence.  There 
was  no  pretense  but  that  the  defendant  was  married  to  Cor- 
nelia Anderson,  some  twenty  years  ago,  and  that  she  procured 
a  divorce  from  him  for  his  adultery,  and  which  decree  pro- 
hibited him  from  marrying  again  daring  the  lifetime  of  the 
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said  Cornelia.  It  was  proved  upon  the  trial  hy  parol  evi- 
dence, without  objection,  that  the  defendant  was  married  to 
one  Harriet  Randall  also,  before  his  marriage  to  the  plaintiff^ 
and  that  she  also  had  procured  a  divorce  from  him,  upon  the- 
ground  that  such  marriage  was  illegal  and  void,  the  said  de- 
fendant being  incapacitated  to  contract  marriage  while  hi» 
former  wife  was  Uving. 

^Vhen  the  record  of  this  second  decree  of  divorce  was  of- 
fered in  evidence,  the  defendant  objected  to  it,  on  the  ground 
that  it  was  already  proved  by  parol,  and  that  the  fact  at- 
tempted to  be  proved  is  not  denied  in  the  pleading.  Neither 
of  these  objections  are  tenable,  and  no  detriment  could  result 
to  the  defendant  from  this  evidence,  as  his  answer  fully  ad- 
mits this  decree  of  divorce.  If  there  was  a  valid  objection  to 
this  decree,  the  defendant  waived  it  by  taking  untenable 
grounds  of  objection:  Dunham  v.  SimmonSy  3  Hill,  609. 

At  the  close  of  the  trial,  the  plaintiff's  counsel  commenced 
to  read  the  complaint  in  this  action  for  divorce,  in  which  the 
said  Harriet  Randall  was  plaintiff,  and  he  did  read  a  portion 
of  such  record,  and  which  was  objected  to,  and  the  court  held 
that  the  whole  record  in  that  suit  was  in  evidence,  but  thai 
such  record  only  established  the  fact  that  a  divorce  had  been 
granted  in  the  case,  and  the  cause  for  granting  it,  to  which 
defendant's  counsel  excepted.    I  am  not  able  to  see  any  error 
in  this  ruling.    The  record  had  been  put  in  evidence,  as  we 
have  already  seen,  without  any  legal  objection  raised  against 
it.    The  defendant  cannot  now  raise  objections  to  this  record 
in  this  court  for  the  first  time.    If  these  objections  had  been 
raised  upon  the  trial,  the  plaintiff  may  have  been  able  to  ob- 
viate them  by  proof,  and  besides,  it  furnishes  no  ground  for  a 
new  trial,  as  the  defendant  in  his  answer  fully  admits  this 
decree  of  divorce. 

The  defendant  moved  to  nonsuit  the  plaintiff  on  the  ground 
that,  the  relation  of  husband  and  wife  not  being  dissolved^ 
this  action  for  damages  cannot  be  maintained;  and  also  upon 
the  ground  that  the  evidence  shows  that  there  was  such  gross 
negligence  on  the  part  of  the  plaintiff  in  entering  into  this 
marriage  relation  with  the  defendant  that  the  law  will  afford 
her  no  remedy  in  the  case, — which  motion  was  denied,  and 
the  defendant  excepted.  The  statute  declares  this  marriage 
with  the  plaintiff  absolutely  void  (2  R.  S.  139,  sec.  4),  and 
there  is  no  objection  to  the  plaintiff's  maintaining  this  action 
because  of  the  marriage  relation  entered  into  between  them. 
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The  plaintiff  had  a  right  to  rely  on  the  positive  and  repeated 
statements  of  the  defendant  that  he  was  lawfully  divorced 
from  his  former  wives,  and  was  not  required  to  investigate  the 
records  in  the  city  of  New  York,  three  hundred  miles  away: 
Mead  v.  Bunn,  32  N.  Y.  275. 

At  the  close  of  the  trial  the  defendant  insisted  that  the 
plaintiff  was  bound  to  elect,  whether  to  go  for  the  damages 
upon  the  fraud  in  the  contract,  or  for  the  assault  and  battery; 
'  that  both  cannot  be  joined  in  one  action.    The  court  held 

that  the  action  was  maintainable  if  the  fraud  was  estab- 
lished.   That  if  the  fraud  was  established,  and  the  defendant 
had  ill-treated  the  plaintiff,  that  was  matter  in  aggravation  of 
'  the  damages,  and  that  the  plaintiff  was  not  bound  to  elect; 

and  to  this  ruling  the  defendant  excepted.    The  misjoinder  of 
'  causes  of  action,  if  any  there  be  in  this  case,  appears  upon 

^  the  face  of  the  complaint,  and  as  the  defendant  has  not  de- 

murred to  the  complaint,  he  has  waived  the  objection,  and 
cannot  raise  it  upon  the  trial,  as  the  court  had  jurisdiction, 
and  the  complaint  stated  facts  sufficient  to  constitute  a  cause 
I  of  action:  Code,  sees.  144,  147,  148. 

The  judge  at  circuit  properly  overruled  the  defendant's  ap- 
plication to  compel  the  plaintiff  to  elect,  for  which  cause  of 
I  action  he  claims  to  re<iover,  and  it  is  not  important  to  inquire 

whether  he  assigned  a  wrong  reason  for  his  ruling  or  not.    As 
r  the  case  stood  upon  the  pleadings,  the  plaintiff  had  a  right  to 

f  insist  upon  a  recovery  upon  both,  and  the  judge  should  so  have 

i  charged   the  jury.    The  plaintiff  probably  was  more  preju- 

1  diced  by  this  ruling,  in  allowing  the  jury  to  take  into  con- 

!  sideration  the  ill-treatment  proved  upon  the  trial  in  aggrava- 

\  tion  of  the  damages  for  the  main  cause  of  action  only,  than 

1  was  the  defendant.     I  am  inclined  to  think,  however,  that  it 

(  was  legitimate  for  the  jury  to  consider  this  ill-treatment  in 

connection  with  the  fraudulent  marriage,  cohabitation,  and 
the  personal  control  which  that  relation  gave  the  defendant 
over  the  plaintiff,  she  innocently  believing  that  the  defendant 
was  her  lawful  husband.  It  is  manifest,  from  the  ruling  of 
the  judge  upon  the  trial  and  his  charge  to  the  jury,  that  the 
plaintiff  was  not  permitted  to  recover  damages  from  the  inde- 
pendent cause  of  action  for  assault  and  battery,  and  conse- 
quently no  injury  can  have  resulted  to  the  defendant  in 
consequence  of  the  judge  submitting  this  question  in  the  form 
he  did  to  the  jury. 
The  objections  taken  by  the  defendant  to  the  evidence  given 
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by  the  plaiutiff  and  her  witnesses  to  proye  that  the  defend- 
ant assaulted  and  beat  her  were  properly  overmledy  &r  the 
same  reason.  She  was  entitled,  under  the  pleadings,  to  give 
this  evidence,  and  make  it  the  basis  of  a  claim  for  damages 
before  the  jury.  There  were  many  objections  taken  to  the  ad- 
mission of  evidence  offered  by  the  plaintiff  upon  the  trial,  the 
rulings  upon  which  are  complained  of  here.  The  most  of 
these  are  frivolous.  We  will  consider  some  of  the  most  im- 
portant. 

The  question  put  by  the  defendant's  counsel  to  Mrs.  Howell 
was  properly  excluded.  It  was,  at  any  rate,  discretionary 
with  the  court  whether  to  permit  it  or  not:  Oreat  Western  Tpl. 
Co.  V.  Loomisj  82  N.  Y.  127  [88  Am.  Dec.  311].  All  of  the  evi- 
dence offered  to  contradict  Mrs.  Howell,  by  showing  that  she 
had  made  statements  different  from  what  she  testified  on  her 
cross-examination  by  defendant's  counsel,  was  properly  ex- 
cluded, as  all  the  matters  inquired  of  were  collateral  to  the 
issue  in  the  cause,  and  the  defendants  must  take  her  answers. 

The  question  put  to  the  defendant  on  his  cross-examination,  to 
wit,  ''Did  you  tell  Harriet  Randall  that  you  were  worth 
seventy  thousand  dollars?"  was  properly  allowed  as  legitimate 
cross-examination.  The  plaintiff  had  testified,  on  his  direct 
examination,  that  he  was  only  worth  about  seventeen  thou- 
sand dollars,  and  it  was  competent  for  the  plaintiff,  on  cross- 
examination,  to  show  that  this  was  not  so,  and  that  he  was 
really  worth  a  good  deal  more.  It  was  pertinent  cross-exam- 
ination upon  the  very  subject  on  which  the  defendant  had 
been  examined  in  his  own  behalf.  The  plaintiff  had  given 
evidence  by  witnesses  before  tending  to  show  that  the  defend- 
ant was  worth  much  more  than  this.  It  is  proper  to  say 
that  this  evidence  was  given  without  objection,  and  the  de- 
fendant was  examined  to  overthrow  it,  and  it  was  certainly 
competent  for  the  plaintiff,  on  cross-examination,  to  shake  his 
evidence,  if  she  could.  As  the  defendant  denied  that  he  ever 
told  Harriet  Randall  that  he  was  worth  seventy  thousand 
dollars,  no  error  was  committed  in  allowing  the  plaintiff  to 
prove  by  her  that  he  did  tell  her  so.  It  does  not  alter  the 
case  if  it  were  conceded  that  the  whole  evidence  in  regard  to 
the  defendant's  property  was  immaterial.  When  the  party 
will  voluntarily  accept  an  immaterial  issue,  and  give  evidence 
upon  it,  it  does  not  lie  with  him  afterwards  to  complain  that 
the  court  allowed  the  other  side  to  answer  him:  Ycung  v. 
MaaanyS  Pick.  561;  Biggs  v.  Lindsley jS  Cranch,  600;  OrannU 
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V.  Brandon,  5  Day,  260  [5  Am.  Dec.  143];  Orafton  Bank  v. 
Woodward,  5  N.  H.  301  [20  Am.  Dec.  566].  The  objection  to 
this  evidence,  that  it  was  not  admissible  because  the  defend- 
ant's attention  was  not  called  to  time  and  place,  cannot  pre- 
vail. The  rule  insisted  on  does  not  apply  when  the  admis* 
sion  sought  to  be  proved  is  that  of  a  party  to  the  suit.  The 
party's  confessions  are  competent  without  interrogating  him 
at  all  in  regard  to  it.  The  further  objection,  that  this  evidence 
was  not  admissible  because  it  was  made  to  her  while  they 
were  husband  and  wife,  cannot  be  sustained.  The  statute 
itself  declared  their  marriage  void,  and  besides,  the  supreme 
court  had  already  declared  it  so.  The  defendant,  therefore, 
could  not  claim  any  protection  as  to  communications  made  to 
her:  WelU  v.  Fletcher,  5  Car.  &  P.  12;  Welh  v.  Fiaher,  1  Moody 
&  R.  99;  State  v.  Samuel,  2  Dev.  &.  B.  177;  2  Gowen  and 
Hill's  Notes,  1554. 

I  do  not  think  that  any  error  was  committed  in  allowing 
Mrs.  Van  Dusen,  Mrs.  Sprowls,  and  Mrs.  Clark  to  give  the  evi- 
dence which  they  did,  tending  to  contradict  Mrs.  Boerum* 
She  did  not  answer  the  questions  put  to  her;  she  certainly 
equivocated  and  qualified  her  answers,  and  negatived  some; 
and  actually  gave  such  a  coloring  to  her  answers  that  it  can 
hardly  be  claimed  that  she  assented  to  the  contradictions 
which  these  witnesses  proved,  and  I  cannot  think  that  any 
violence  was  done  to  the  rule  requiring  the  party  to  call  the  at- 
tention of  the  witness  to  time  and  place,  where  he  wishes  to  lay 
the  foundation  for  contradicting.  Mrs.  Boerum  was  very  par- 
ticularly inquired  of  as  to  these  conversations,  and  she  recol- 
lected some  of  the  conversations  and  the  places  where  they 
were  had;  and  wherever  this  particular  objection  was  made^ 
the  case  shows  she  understood  perfectly  the  place  and  time. 
I  am  satisfied  that  substantial  justice  was  done  upon  the  trials 
and  I  advise  the  affirmance  of  the  judgment. 

Judgment  affirmed. 

Where  Mabriaob  is  Declared  Nitlutt,  Aumont  is  not  RECOVERAfiLE^ 
but  an  action  for  damages  may  lie  if  the  marriage  was  procnred  by  fraud: 
Finn  y.  Finn,  62  How.  Pr.  89,  citing  the  principal  case. 

Misjoinder  or  Causes  or  Action  AppsARiNa  on  the  face  of  the  complaint 
cannot  be  taken  advantage  of  on  the  trial:  Henderson  ▼.  Jaekton,  9  Abb.  Ft.» 
K.  8.,  905;  8.  0.,  40  How.  Fr.  179;  and  2  Sweeny,  338. 
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Gibson  v.  Haqgbbtt. 

[•7  HSW  TOEE.  66ft.J 
PaTMUTT  Sr  0KBIOB8  OV  JUDQMXIIT  DlBIOB  IN  OnmEHQK  TO  OSDSB  llUld» 

in  a  prooeeding  sapplemeatary  to  ezeontion,  requiring  pajment  of  tiia 
judgment  debt,  is  a  ^alid  payment,  although  no  notioe  of  the  prooeed- 
inga  ia  given  to  the  judgment  debtor,  and  ia  a  full  proteetion  to  the 
debtor  againat  an  aaaignee  of  the  debt  who  haa  not  given  notioe  to  the 
debtora  that  the  debt  haa  been  aaaigned  to  him. 

SUFPLKKSNTAKT  PROClSDIirOS,  TO  COMPXI.  DeBTOBS  OV  JUBQlODfT  DXRTOK 

to  pay  their  debt  upon  and  toward  the  aatiafaction  of  a  judgment  againat 
their  creditor,  may  be  taken,  under  the  New  York  oode,  without  any 
proceeding  againat  the  creditor  for  hia  examination. 
Whbthkb  Notio  shall  bb  Givbn  TO  JuDOMXNT  Dbbtob  of  the  prooeed- 
inga  BUpplementary  to  execution  reata  in  the  diacretion  of  the  judge. 

Action  by  assignee  of  debt,  to  recover  amount  thereof.  The 
opinion  states  the  facts. 

£.  N.  Tafty  for  the  appellants. 

J.  H,  Dimmickj  for  the  respondent. 

By  Court,  Woodruff,  J.  I  think  the  plaintiff  cannot  main« 
tain  this  action.  He  claims  to  be  entitled  to  certain  moneys 
once  due  from  the  defendants  to  his  assignor,  McCrossan.  Star- 
gis  and  others,  judgment  creditors  of  McCrossan,  have  collected 
those  moneys,  in  right  of  McCrossan,  and  by  virtue  of  pro- 
oeedings  which  gave  to  them  all  the  authority,  as  against  these 
defendants,  which  McCrossan  himself  would  have  had  if  he 
had  called  on  the  defendants  and  received  the  money.  The 
•defendants  having  no  notice  of  any  assignment  to  the  plaintiff, 
a  payment  to  McCrossan  would  have  operated  effectually  to 
discharge  them,  and  the  plaintiff's  remedy  for  the  collectdon 
of  what  was  due  to  him  would  have  been  an  action  or  proceed- 
ing against  McCrossan  for  so  much  money  had  and  received. 
That  this  would  have  been  the  relative  position  of  the  plain* 
tiff  and  the  defendants,  had  the  latter  paid  the  money  to  Mc- 
Crossan, is  clear  beyond  controversy  or  discussion. 

If,  then,  the  proposition  above  stated  be  correct,  viz.,  that  the 
supplementary  proceedings  and  order  of  the  judge  in  questioa 
in  this  action  gave  to  the  judgment  creditors  of  McCrossaa  an 
authority  to  collect  the  money  from  the  defendants,  as  avail- 
able to  the  latter  for  their  protection  as  the  authority,  or 
rather  the  power,  of  McCrossan  himself,  then  the  defendants 
are  protected  by  the  payment. 

To  the  suggestion  that  the  plaintiff  cannot  be  deprived  of 
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bis  property  without  due  process  of  law,  it  must  be  answered 
that  the  law  protects  the  defendants  in  paying  their  debt  to 
their  creditor,  or  to  any  one  who  comes  clothed  with  such 
authority  as  the  creditor  can  confer,  notwithstanding  sucli 
payment  would  operate  to  deprive  the  assignee  of  the  responsi- 
bility of  the  original  debtor.  The  title  of  the  assignee  was  but 
an  equitable  title,  and  if  he  would  protect  it,  he  must  use  the 
means  the  laws  require  for  its  protection.  The  grantee  of  land 
may  lose  his  title  if  he  do  not  record  his  deod,  and  the  as- 
signee of  a  chose  in  action  (not  negotiable)  may  lose  his 
equitable  right  to  proceed  against  the  debtor  if  he  gives  no 
notice  of  the  assignment.  The  plainti£f  has  no  reasonable  or 
equitable  complaint  to  make,  that  notice  of  the  proceedings 
was  not  given  to  him,  when  he  had  given  no  notice  apprising 
^he  defendants  that  he  had  any  interest. 

It  is  suggested  that  notice  might  have  been  and  ought  to 
have  been  given  to  the  judgment  debtor,  McCrossan.  I  think 
it  ought  always  to  be  given  (when  notice  can  be  served  ori 
him)  before  an  order  is  made  requiring  the  parties  examined 
to  pay  over.  But  the  statute  makes  it  discretionary  with  the 
judge;  his  omission  to  do  so  does  not  change  or  afifect  the  legal 
proceedings.  And  as  respects  this  plaintiff,  it  would  not 
effect  his  position;  McCrossan  might  not  have  regarded  the 
notice. 

The  case  stands  (in  reference  to  the  argument  that  the 
section  does  not  authorize  the  payment  of  the  money  to  the 
judgment  creditor  because,  having  been  assigned,  it  was  not 
<*due  to  the  judgment  debtor'*)  just  as  it  would  on  the  ap- 
.pointment  of  a  receiver*  and  an  action  by  him  against  the 
defendants,  recovery  and  payment  by  them  to  the  receiver. 
There  is  no  room  to  doubt  that  such  payment  would  be  a  full 
4efenBe.  If,  before  the  code,  or  now,  a  creditor's  bill  were  filed 
■and.  a  receiver  appointed,  and  such  receiver  had  brought  an 
action  against  the  defendants  and  recovered  the  money,  it  can- 
«iot  be  questioned  that  payment  on  such  a  judgment  would 
protect  the  defendants  against  the  plaintiff,  the  assignee,  of 
whom  they  had  never  heard.  And  it  is  no  less  clear  that  a 
payment  by  them  to  such  receiver,  without  suit,  would  have 
the  same  effect,  and  yet,  in  either  case,  it  might  be  said,  with 
the  same  propriety  as  in  the  present,  that  the  plaintiff  was 
•deprived  of  his  property  without  due  process  of  law. 

I  am  not  able  to  perceive  the  force  of  the  suggestion  that 

«n  order  under  section  292  must  be  first  obtained  before  the 
ajc  Dsa  VOL.  xcvn-48 
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judge  can  obtain  jurisdiction  to  make  the  order  for  the  exam* 
ination  of  a  debtor  of  the  judgment  debtor,  and  direct  the 
payment  of  what  he  owes  toward  the  judgment  debt.  Tbe- 
terms  of  section  294  authorize  a  proceeding  thereunder^ 
whether  the  execution  has  been  returned  or  only  issued.  It 
expressly  leaves  it  in  the  discretion  of  the  judge  to  cause  notioe^ 
to  be  given,  or  to  suffer  the  proceeding  to  be  had,  without  the 
presence  of  the  party  to  the  action.  At  a  time  when  proceed- 
ings could  only  be  taken,  under  section  292  (then  section  247, 
laws  of  1848,  page  543),  after  an  execution  had  been  returned, 
the  subsequent  section  (section  248)  provided  that  after  the 
issuing  of  an  execution,  a  person  indebted  might  pay  to  the 
sheriff.  And  (section  249)  upon  an  affidavit  that  a  person  is 
indebted  to  the  judgment  debtor,  the  judge  might  require  hin^ 
to  appear  and  be  examined,  and  (section  252)  the  judge  might 
order  the  property  due  to  the  debtor  to  be  applied  on  the 
judgment 

I  concur  fully  in  the  observations  made  in  Sherwood  v.  Buf- 
falo and  New  York  City  R.  R.  Co.,  12  How.  Fr.  138,  and  ca8e» 
cited,  that  to  permit  a  proceeding  under  section  294,  without 
any  notice  to  the  defendant,  and  so  without  giving  him  an 
opportunity  to  appear  and  assert  his  rights,  opens  the  door  to 
injustice  and  fraud.  The  judgment,  as  there  suggested,  may 
have  been  paid,  or  there  may  be  other  equitable,  and  even. 
legal,  reasons  why  it  should  not  be  enforced  by  the  plaintiff. 
These  are  considerations,  however,  which  are  addressed  to  the 
judge  who  has  the  discretion  to  exercise,  or  to  the  legislature 
which  has  conferred  that  discretion.  It  is,  however,  pertinent 
to  say  that  notice  to  the  judgment  debtor  would  not  have  beei^ 
of  any  service  to  the  present  plaintiff,  as  he  had  voluntarily 
neglected  to  give  the  notice  of  assignment  which  would  have 
enabled  and  made  it  the  duty  of  the  defendants  to  resist  the 
order  made  upon  them. 

The  order  granting  a  new  trial  must  be  reversedi  and  the 
judgment  of  the  special  term  affirmed. 

Bacon,  J.,  dissented. 


NoncB  TO  JuDoimrr  Dbbtob  is  not  Nbcissart  is  pROCBSDnros  ScrppLa^ 
MBNTART  TO  EXECUTION  sgaiiist  penotiB  indebted  to  him:  BUhop  r,  Oarcia^  14- 
Abb.  Pr.,  N.  S.,  71;  Baber  y.  Kenworthy,  41  N.  Y.  217;  IfiicA  v.  Johmatm,  48^ 
Id.  22,  citing  the  principal  case. 

Patmbmt  bt  Debtor  under  Order  of  Court,  in  proceedings  supplemeat* 
mry  to  execution  against  his  creditor,  will  protect  him  against  an  assignee  o# 
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the  debt  who  haa  not  giTon  him  notice  of  the  assignment.  WSUamg  t.  Ifitkig, 
4tl  How.  Pr.  444;  Oreentree  v.  HoBCfuiock,  Gl  N.  Y.  693. 

Bbobiver  im  Sufplkmbntabt  P&ooBXDurGS  CANNOT  BB  ArFODiTXD  with- 
out notioe  to  the  judgment  debtor:  Andrew§  r.  OlmmUe  FT.  Gx,  11  Abb.  P^., 
K.  S.»  83^  eiting  tha  prineipal  case. 


BUSSELL   V.   WlNNB. 
[97  Niw  Yoms,  ML] 

Pabtt  Claihino  Goods  Lkvikd  upon  bt  Smmnv  aa  |iropariy  of  amother 
is  not  estopped  from  proseonting  the  sheriff  for  a  sale  of  sneh  goods,  and 
from  proving  his  title  to  such  property,  by  his  agreement  with  the  sheriff 
at  the  time  of  the  levy  to  be  responsible  for  the  property  and  its  produo* 
tion  at  the  time  and  place  of  sale. 

DiscRiFTioM  IN  CoATTKL  MosTUAOB  of  Certain  stone,  "and  all  other  atone 
belonging  to  me,  and  all  other  goods  and  chattels  now  in  my  store,  etc., 
all  in  the  town  of  Saugerties,'*  is  sufficient  to  convey  all  the  goods  of  the 
mortgagor  in  the  store  at  the  time. 

MoRTOAOB  or  Chattbls,  Void  as  to  Pabt  ov  Thui  iob  Fraxtd  against 
creditors,  is  void  as  to  the  whole. 

AoBKBHXNT  BETWXiN  MoRTOAOOB  AND  MoBTOAOBB  that  the  former  may 
dispose  of  the  mortgaged  property  to  his  own  use  renders  the  mortgage 
^  frandulent  as  to  creditors,  whether  the  agreement  be  contained  in  the 

mortgage  or  not. 

Trover  against  sheriff  for  conyersion  of  certain  stone  under 
an  execution  agaiust  one  Woodward,  which  stone  plaintiff 
claimed  title  to  under  a  mortgage  given  to  him  by  Woodward 
to  secure  the  payment  of  a  certain  debt,  and  which  mortgage 
described  the  property  as  ^^all  my  flagging,  curb,  and  bridge 
stones,  and  also  my  platform,  gutter,  and  coping  stones,  and 
all  other  stones  belonging  to  me,  and  all  goods  and  chattels 
now  in  my  yard,  store,  and  docks,  etc.,  in  the  town  of  Sauger- 
ties";  and  contained  a  clause  providing  that  the  mortgagor 
should  continue  in  possession  and  in  the  full  and  free  enjoy- 

I  ment  of  the  mortgaged  property,  until  default  in  payment  of 

the  sum  secured.    At  the  time  of  the  levy  by  defendant,  the 

I  plaintiff,  to  obtain  a  postponement  of  the  sale,  agreed  that  he 

would  be  responsible  for  the  property  and  its  production  at 
the  time  and  place  of  sale.  The  remaining  fietcts  appear  in  the 
opinion. 

/.  H.  ReynddBj  for  the  respondents. 

'  P.  Cantinej  for  the  appellant. 

i 

By  Court,  Grover,  J.  The  agreement  given  by  the  plain- 
tiff's intestate  to  the  defendant,  upon  the  postponement  of  the 
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sale  by  the  latter,  was  not  an  estoppel  upon  the  plaintiff.  It 
merely  bound  the  intestate  to  take  care  of  the  property  until 
the  day  of  sale,  and  produce  it  at  that  time,  and  in  the  mean 
time  not  to  interfere  therewith  by  virtue  of  his  mortgage. 
There  was  no  agreement  by  the  intestate  to  abandon  his  claim 
to  the  property,  or  concession  of  the  right  of  the  sheriff 
thereto,  and,  of  course,  nothing  done  by  the  latter  upon  the 
faith  of  any  such  agreement  or  concession. 

The  description  of  the  property  contained  in  the  mortgage 
was  sufficient  to  cover  the  stone,  and  also  the  goods  belonging 
to  the  mortgagor  in  the  store  at  the  time.  That  description, 
after  fully  pointing  out  the  stone  mortgaged,  proceeded  as  fol- 
lows: ^'And  all  other  stones  belonging  to  me,  and  all  other 
goods  and  chattels  now  in  my  store,  etc.,  all  in.  the  town  of 
Saugerties."  This  embraced  all  the  goods  of  the  mortgagor  in 
the  store  at  the  time:  Conkling  v.  Shelly y  28  N.  Y.  360  [84 
Am.  Dec.  348]. 

This  brings  us  to  the  question  whether  the  judge  was  cor- 
rect in  his  charge  to  the  jury,  that  the  mortgage  was  void  as 
to  the  goods  in  the  store,  as  the  mortgage  contemplated  the 
sale  of  those  goods  by  the  mortgagee  for  his  benefit.  This 
question  is  only  material  as  affecting  the  validity  of  the  mort- 
gage as  to  the  stone,  as  there  was  no  claim  made  by  the  plain- 
tiff on  account  of  those  goods,  although  sold  by  the  defendant 
on  the  same  executions  as  the  stone.  The  judge  could  not 
have  referred  to  any  clause  in  the  mortgage  authorizing  a  sale 
of  the  goods,  as  the  clause  in  the  mortgage  giving  the  right  of 
possession  and  use  of  the  property  to  the  mortgagor  was 
equally  applicable  to  the  stone  in  question  as  to  the  goods. 
He  evidently  referred  to  the  proof  showing  the  constant  deal- 
ings of  the  mortgagor  in  the  goods,  selling  portions  thereof^ 
from  time  to  time,  as  his  own,  for  his  own  benefit,  with  the 
knowledge  and  assent  of  the  mortgagee,  thus  evidencing  an 
agreement  that  the  mortgagor  might  so  deal  with  the  goods. 
The  judge  held  that  the  evidence  conclusively  proved  this, 
and  hence,  his  legal  conclusion  that  the  mortgage  was  void  as 
to  the  goods  as  against  creditors.  This  legal  conclusion  only 
need  be  examined,  as  the  evidence,  if  not  conclusively  show- 
ing the  above  facts,  tended  strongly  in  that  direction,  and 
should  have  been  submitted  to  the  jury,  had  it  not  been  held 
conclusive  by  the  court. 

The  question,  then,  is,  whether  an  agreement  by  the  mort- 
gagee made  with  the  mortgagor,  that  the  latter  may  sell  foi 
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his  own  benefit,  and  as  his  own,  portions  of  the  property  cov- 
ered by  the  mortgage,  renders  the  mortgage  fraudulent  and 
void  as  to  such  portions.  It  would  seem  that  the  bare  state- 
ment of  the  proposition  would  be  sufficient  to  warrant  an 
affirmative  answer.  A  creditor,  for  the  purpose  of  securing  a 
debt,  has  the  right  to  take  a  mortgage  upon  chattels  from  his 
debtor,  and  leave  the  same  in  possession  of  the  latter,  upon 
assuming  upon  himself  the  burden  of  showing  that  the  trans- 
action was  in  good  faith,  and  without  any  intent  to  hinder, 
delay,  or  defraud  the  creditors  of  the  mortgagor,  and  by  also 
complying  with  the  other  requisites  of  the  statute.  If  there 
is  an  agreement  by  the  mortgagee  that  the  mortgagor  may 
sell  or  dispose  of  any  of  the  property  for  his  own  benefit,  it  is 
established  conclusively  that  the  mortgage  was  given  for 
some  purpose  other  than  that  of  securing  a  debt  to  the  mort- 
gagee, or  of  giving  him  any  real  interest  in  such  property.  It 
is  evident  that  as  to  such  property,  the  mortgagee,  not  having 
any  real  interest  therein,  such  real  interest  remains  in  the  mort- 
gagor. Why,  then,  is  the  mortgage  given  upon  such  property 7 
Evidently  the  better  to  enable  the  mortgagor  to  enjoy  the 
benefit  tiiereof  at  the  expense  of  creditors.  Were  there  no 
creditors  of  the  mortgagor,  there  would  be  no  object  in  giving 
or  taking  mortgages  accompanied  with  such  an  agreement. 
It  is,  I  think,  clear  that  such  an  agreement  shows  that  the 
mortgage  was  not  made  in  good  faith,  and  without  a  design  td 
hinder  creditors.  There  is  no  question  of  intention  to  be  sub- 
mitted to  a  jury;  it  already  appears  that,  as  to  such  property, 
the  mortgage  was  not  designed  by  the  parties  as  an  operative 
instrument  between  them;  and  its  only  operation  must  be  to 
the  prejudice  of  others.  The  court  should,  as  to  such  prop- 
erty, pronounce  it  void,  for  the  reason  that  the  evidence  con- 
clusively shows  it  fraudulent. 

In  Edgell  v.  Hart,  9  N.  Y.  213  [59  Am.  Dec.  532],  it  was 
decided  by  this  court  that  an  agreement  contained  in  the 
mortgage  authorizing  the  mortgagor  to  sell  the  property  for 
his  own  benefit  vitiated  the  mortgage,  on  the  ground  of  fraud. 
Surely  the  circumstance  that  the  agreement  was  in  the  mort- 
gage can  make  no  difierence.  The  efiect  is  precisely  the  same, 
whether  the  agreement  is  contained  in  or  made  separate  from 
the  mortgage, — whether  its  existence  is  proved  by  writing  or 
otherwise.  In  all  such  cases  the  inquiry  is.  Did  it  exist?  and 
if  so,  the  same  judgment  as  to  its  efiect  should  be  pronounced. 
In  Ward  v.  Lotoryy  17  Wend.  492,  the  same  doctrine  was  ap* 
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plied,  where  the  agreement  was  not  contained  in  the  mortgage. 
This  case,  although  overruled  by  Smith  y.  HoCj  23  Id.  653^ 
upon  another  point,  has  never  been  so  as  to  the  point  now  in 
question.    The  same  rule  was  announced  by  Judge  Denio  in 
Gardner  v.  McEwen^  19  N.  Y.  123,  although  the  point  was  not 
passed  upon  by  the  court;  see  also  OrUwM  v.  Shddonf  4  Id. 
580.    Conkling  v.  Shelly,  28  Id.  360  [84  Am.  Dec.  348],  and 
Miller  v.  Locktooody  32  Id.  293,  are  not  in  conflict  with,  but 
tend  to  sustain,  the  rule.    It  may,  therefore,  be  regarded  as 
settled  that  an  agreement  between  mortgagor  and  mortgagee 
that  the  former  may  dispose  of  the  mortgaged  property  to  his 
own  use  renders  the  mortgage  fraudulent  as  to  creditors, 
whei^her  the  agreement  be  contained  in  the  mortgage  or  not. 
It  would  seem  to  follow  that  if  such  agreement  as  to  the  whole 
property  covered  by  the  mortgage  avoided  the  entire  mortgage, 
the  same  agreement  as  to  a  part  of  the  property  will  avoid  it 
as  to  that  part. 

The  only  remaining  question  is,  whether,  if  the  mortgage  be 
fraudulent  as  to  creditors,  as  to  a  part  of  the  property  mort- 
gaged, it  can  be  upheld  as  to  the  residue.  As  applied  to  this 
case,  if  the  mortgage  be  fraudulent  and  void  as  to  the  goods 
in  the  store,  is  it  valid  as  to  the  stone?  The  judge  charged 
that  it  was;  thus  sharply  presenting  the  point.  In  this,  I 
think,  he  erred.  The  mortgage  was  one  single  instrument, 
given  to  secure  one  debt.  To  render  it  valid,  it  must  have 
been  given  in  good  faith,  and  for  the  honest  purpose  of  securing 
the  debt,  and  without  any  intent  to  hinder  or  defraud  credi- 
tors. This  cannot  be  true,  when  the  object,  in  part,  or  as  to 
part  of  the  property,  is  to  defraud  creditors.  This  unlawful 
design  vitiates  the  entire  instrument;  the  unlawful  design  of 
the  parties  cannot  be  confined  to  one  particular  parcel  of  the 
property.  Entire  honesty  and  good  faith  is  necessary  to  ren- 
der it  valid;  and  whenever  it  indisputably  appears  that  one 
object  was  to  defraud  creditors,  to  any  extent,  the  entire  in- 
strument is,  in  judgment  of  law,  void.  It  is  not  at  all  analo- 
gous to  a  class  of  cases,  where  it  has  been  held  that  a  part  of 
an  instrument,  of  itself  valid,  and  not  dependent  upon  other 
parts  which  are  invalid,  may  be  enforced.  Hero  the  fraudu- 
lent design,  if  it  existed,  destroys  the  foundation  of  the  entire 
instrument.  The  judge  should  so  have  instructed  the  jury. 
The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered;  costs  to  abide  the  event. 
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Woodruff,  J.  I  think  it  entirely  settled  that  if  a  mortgage 
be  one  which,  by  reason  of  the  fraudulent  purpose  and  intent 
Tvith  which  it  is  executed,  is  declared  void  by  statute,  it  is 
wholly  void,  notwithstanding  it  may  include  property  as  to 
^hich  it  would  be  valid,  if  it  could  be  regarded  as  a  mortgage 
of  that  only.  To  speak  more  clearly,  if  a  mortgage  be  given 
with  the  fraudulent  intent  to  cover  up  and  conceal  from  credi- 
tors a  portion  of  the  debtor's  property,  it  is  altogether  void, 
notwithstanding  it  also  includes  land  or  other  property,  in 
relation  to  which  there  is  a  bona  fide  intent  to  convey  it  as 
security  for  an  honest  debt,  and  no  other  purpose  and  intent. 
A  mortgage,  void  in  part,  as  a  violation  of  the  statute,  is  void 
altogether:  Goodrich  v.  DovmSj  6  Hill,  439;  Grover  v.  Wake* 
man,  11  Wend.  194  [25  Am.  Dec.  624];  Fvlton  Bank  v.  Bene-^ 
dicty  1  Hall,  480,  546;  Jackson  v.  Packardy  6  Wend.  415;  Sice 
V.  Welling y  5  Id.  595;  Hammond  v.  Hopping^  13  Id.  505.  It 
follows  that  the  instruction  of  the  judge  to  the  jury,  that  as  to 
the  goods  in  the  store,  the  mortgage  was  void,  involved  the 
further  legal  consequence  that  it  was  altogether  void. 

If,  therefore,  the  appellant  is  entitled  on  this  appeal  to  in- 
sist upon  that  instruction  as  the  law  of  this  case,  he  has  a 
right,  thereupon,  to  claim  that  as  matter  of  law  his  motion  for 
a  nonsuit  should  have  been  granted.  If  the  instruction  had 
proceeded  upon  the  assumption  that  the  defendant  had  shown 
by  extrinsic  proof  that,  in  respect  to  the  goods  in  the  store,  they 
were  included  in  the  mortgage,  with  intent  to  cover  them,  and 
hinder  and  prevent  their  being  taken  by  creditors,  while  the 
stone  were  in  fact  mortgaged,  in  pursuance  of  a  demand  for 
security,  and  with  bona  fide  intent  that  they  should  be  held  for 
that  purpose  and  no  other,  then  we  could  not,  on  exception, 
examine  the  facts  to  see  whether  that  fraud  was  sufficiently 
established.  But  where  it  appears  that  the  judge  pronounced 
the  instrument  void  on  its  face,  because  the  mortgage  itself 
*^  contemplated  the  sale  of  the  goods  in  the  store,"  we  are  at 
liberty  to  examine  and  see  whether  he  gave  a  correct  legal 
construction  to  the  mortgage;  and  if  not,  then  obviously  such 
instruction  by  itself  did  not  prejudice  the  defendant,  and  we 
might  disregard  it,  and  determine  the  case  on  the  other  ques- 
tions raised.  So  far  from  this  instruction  being  of  prejudice 
to  the  defendant,  it  was  altogether  in  his  favor;  because,  hav« 
ing  told  the  jury  that  the  mortgage  was  void  as  to  the  goods, 
he  also  told  them  that  they  might  take  that  fact  into  consid* 
oration  in  deciding  as  to  the  honesty  and  good  CGUth  of  the 
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mortgage.  I  think,  however,  that  neither  the  mortgage  nor 
the  evidence  warranted  any  such  peremptory  instmction.  A 
stipulation  that  until  default  the  mortgagor  may  remain  itt 
the  full  and  free  poesession,  and  in  the  full  and  free  enjoy* 
ment  of  the  goods,  not  only  is  not  an  authority  to  sell,  but 
rather  excludes  such  an  idea.  No  direct  proof  was  given  of 
any  express  contemporaneous  agreement  that  the  mortgagor 
might  sell  the  goods.  The  circumstance  that  the  plaintiff 
was  at  the  store  once  after  the  mortgage  wfU3  given,  and  saw,. 
or  most  probably  saw,  sales  taking  place,  was,  at  most,  a  cir- 
cumstance to  be  submitted  to  the  jury,  as  evidence  of  such 
prior  agreement  contemporaneous  with  the  execution  of  th» 
mortgage.  If  it  was  a  sale  in  violation  of  the  rights  of  th» 
mortgagee,  or  even  if  it  was  consented  to  after  the  execution  of 
the  mortgage,  it  would  not  make  the  mortgage  void;  it  would 
do  no  more  than  discharge  the  lien  on  the  goods  which  be  con* 
sented  might  be  sold. 

But  I  think  that  the  defendant  was  entitled  to  submit  to  th» 
jury  the  question  whether  it  was  not  according  to  the  agree- 
ment and  intention  of  the  parties  that  the  mortgagor  should 
sell  the  goods  in  the  store,  and  appropriate  the  sales  to  his 
own  use;  and  if  so,  then  the  instruction  requested, — that  if,  for 
this  reason,  the  mortgage  was  void  as  to  the  goods  it  was  void 
also  as  to  the  other  property, — should  have  been  given. 

The  mortgaged  property  was  left  in  the  possession  of  the 
mortgagee.  He  was  a  store-keeper,  and  the  goods  mortgaged 
embraced  all  his  stock  in  trade, — ''  all  my  goods  and  chattels 
now  in  my  store."  The  mortgagor  continued  his  business, 
selling  goods  and  buying  others,  without  keeping  any  separate 
account  of  sales  of  mortgaged  goods.  He  did  not  pay  over  the 
proceeds  to  the  mortgagee.  The  men  whom  he  employed 
*'  traded  and  got  goods  after  the  mortgage  was  given."  The 
plaintiff,  when  he  took  the  mortgage,  did  not  visit  the  prem- 
ises, or  take  any  means  of  identifying  the  goods  then  in  the 
store,  so  that  he  might  distinguish  them  from  any  others 
which  might  be  purchased  by  the  mortgagor,  nor  do  anything 
indicating  that  he  did  not  suppose  that  the  business  of  selling 
and  '*  trading  "  would  go  on  as  theretofore.  And,  on  the  con- 
trary, when  he  did  go  to  the  place,  after  the  mortgage  was 
given,  he  found  the  clerk  in  attendance,  and  does  not  appear 
to  have  made  any  objection,  or  even  inquiry.  If  this  does  not 
amount  to  express  proof  that  he  thereby  knew  that  sales  of  the 
mortgaged  goods  were  in  progress,  and  the  business  was  car- 
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ried  on  without  any  regard  to  the  mortgage,  it  certainly  pointt 
strongly  in  that  direction. 

Now,  I  think  it  clear  that,  if  the  only  issue  in  this  case  had 
been,  Was  this  mortgage  delivered  and  received  upon  an  under- 
standing and  with  the  intent  that  the  mortgagor  should  con- 
tinue to  deal  with  the  goods  in  the  store  as  his  own,  ^'trading  '^ 
with  them,  and  selling  as  opportunity  offered,  and  appropri- 
ating the  avails  to  his  own  use?  and  the  jury  had  found  in 
the  affirmative  on  that  issue,  their  verdict  could  not  be  de- 
clared without  sufficient  evidence  to  support  it.  If  not,  then,, 
the  mortgage  being  altogether  void,  if  void  as  to  the  goods^ 
for  the  reason  so  found,  the  defendant'  was  entitled  to  the  in<* 
struction  asked,  and  to  have  the  jury  pass  upon  the  question. 
Upon  this  ground,  I  think,  the  judgment  should  be  reversed^ 
and  a  new  trial  granted. 

Judgment  reversed,  and  new  trial  awarded. 


Ant  Disobiftion  07  Chattkls  nr  Mokioaos  is  Suvficixnt  which  dearly 
^  identifies  the  artides  mortgaged:  MtUthem  y.  Svi^en^  10  Daly,  202;  dtinf 

I  the  principal  caae. 

i  AOBKBMIHT  AlXOWINa  MORTQAQOB  TO  RSMAIN  IN  POSSISSION  07  STOCX 

07  Goods  mortgaged,  and  to  seU  the  same,  is  not  void  per  te,  but  if  the  mort- 
gagor is  permitted  to  apply  the  proceeds  to  his  own  use,  it  is  void  as  in  fraud 
of  creditors:  See  Ford  y.  WUlianu,  67  Am.  Dec  83,  and  cases  dted  in  note; 
and  the  dtations  of  the  prindpal  case  to  this  effect^  in  Taies  y.  ObnUedf  6& 
Barb.  46;  Dolaon  y.  ScuOan,  11  Hun,  669;  Duieher  y.  Swartwood,  16  Id.  33; 
Bakibridge  y.  Bkhmfind,  17  Id.  393;  Fmt  y.  Warren^  42  N.  Y.  209;  SwOhard 
y.  Benner,  72  Id.  432;  PoiU  y.  Hart,  99  Id.  172;  Dodda  y.  Johmon,  3  Thomp. 
ft  C.  218.  To  render  a  mortgage  ydd,  an  intent  to  defiand  should  be  diowm 
BmUhT.Poa,  I  Una,  619. 


Dbisooll  V.  Newark  and  Kosbndale  Limb  and 

Cement  Company. 

[97  Mbw  Yobk,  687.] 

LiCBiTSB  TO  Cb088  Lands  or  Another  mat  bs  Intserbd  tbom  Habitual 
Usv  of  a  foot-path  across  snch]  lands  for  a  long  period  of  time  and  with- 
out objection. 

PxBsoNs  Ehqaoxd  jx  Blabtino  abb  BoxmD  TO  GivB  NoTioB  to  all  per- 
sons abont  to  pass  within  limits  of  possible  danger  at  the  time  of  firing 
the  blast. 

QVBSnON  WHBTHBK  FaZLURB  TO  GZVB  NOTIOB  07  DaKOER  TO  PBBBOH  Wh« 

WAS  Imjvbbd  by  a  blast  was  negligence  is  for  the  jniy. 

Action  for  damages  for  injury  by  a  blast.    The  opinion 
•tates  the  facts. 
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By  Court,  Woodruff,  J.  The  inteetate  was  not  a  trespaaeer, 
whether  killed  when  he  was  on  the  defendants'  land,  or  on  the 
land  whereof  the  fee  belonged  to  his  employers.  The  habitual 
use  of  the  foot-path  across  the  qnany  lots  for  many  years,  with- 
out objection,  warrants  a  finding  of  license  from  the  defendants 
to  cross  their  land  to  go  to  his  house. 

Indeed,  if  no  such  license  is  to  be  inferred,  the  judge  oonld 
not,  upon  the  evidence,  have  nonsuited,  on  an  assumption  that 
the  intestate  was  on  the  defendants'  land  when  hit.  That  ia 
in  great  doubt,  upon  the  evidence,  and  if  the  defendants  wished 
that  question  to  be  submitted  to  the  jury,  it  was  probably  left 
to  them,  as  the  charge  is  not  given  in  the  case,  and  no  excep- 
tion was  taken  thereto.  When  picked  up  it  would  seem  most 
probable  that  he  was  not  on  the  defendants'  land,  and  if  they 
deemed  it  material  it  was  for  them  to  prove  that  he  was  there 
when  struck  by  the  flying  stone. 

The  only  other  grounds  for  nonsuit  were:  1.  Whether  it  was 
negligence  in  the  intestate  to  be  where  he  was  at  the  time 
when  he  was  injured;  2.  Whether  the  defendants  were  guilty 
of  negligence  in  the  conduct  of  their  business  on  their  own 
premises,  and  where  they  had  a  right  to  carry  it  on.  "  They  are 
certainly  not  liable  on  the  mere  fact  that  the  stone  was  thrown 
onto  the  laud  which,  for  the  purpose  of  quarrying,  they  had 
purchased  from  the  Lawrence  company.  Their  deed  from  that 
company  contemplated  the  continuance  of  their  business,  and 
if  guilty  of  no  negligence  the  defendants  would  not  be  liable. 

That  the  intestate  was  himself  guilty  of  negligence  was  not 
so  clearly  established  that  the  judge  was  warranted  in  with- 
drawing the  case  from  the  jury  upon  that  ground.  He  was 
going  to  his  dinner,  as  for  years  he  had  been  accustomed 
to  do.  This  long-continued  habit  was  presumptively  with  the 
knowledge  and  consent  of  the  defendants.  The  court  could 
not  say  that  in  using  the  foot-path  he  needlessly  selected  a 
route  of  danger  which  per  se  amounted  to  negligence.  Only 
when  blasts  were  discharged  was  there  any  danger  at  all.  If 
it  was  doubtful  whether  going  home  at  the  hour  when  it  was 
usual  for  men  to  leave  work  for  dinner,  and  going  by  his  ac- 
customed route,  when  the  bell  announced  to  the  men  the 
proper  time,  was  negligent,  in  view  of  the  fact  that  at  or  about 
that  time  the  defendants  were  in  the  habit  of  setting  off  blasts, 
then  it  was  proper  to  submit  the  question  to  the  jury. 

Carolua  v.  City  of  New  York^  6  Bosw.  15,  bears  no  clear 
analogy  to  this  case.    There  the  defendants  being  lawfully 
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engaged  in  repairing  a  public  avenue,  the  repair  of  which 
necessarily  obstructed  passing,  and  having  provided  a  con- 
venient passage  around  the  obstruction,  were  not  liable  to  an 
injury  resulting  from  the  plaintiff's  rejecting  such  passage, 
and  recklessly  attempting  to  travel  along  a  bank  or  elevation 
not  intended  to  be  used  as  a  path,  dangerous  to  be  so  used, 
4ind  which  the  defendants  neither  intended  nor  knew  to  be  so 
used. 

If  there  be  doubt  whether  the  plaintiff  should  have  been 
nonsuited,  it  arises  on  the  question  whether  the  defendants 
were  proved  guilty  of  any  negligence.  The  evidence  warranted 
their  insisting  with  much  force  that  they  were  prosecuting 
their  business  in  a  lawful  and  proper  manner  on  their  own 
land.  They  were  discharging  these  blasts  at  the  hour  in  the 
<lay  which  had  long  been  customary.  The  blast  which  caused 
the  injury  was  forty  feet  below  the  surface,  and  the  forcing 
of  stones  to  a  considerable  distance  out  of  the  excavation  was 
not  to  be  ordinarily  expected.  Blasts  of  that  description, 
called  sand  blasts,  are  intended  to  open  the  crack  or  fissure  in 
which  the  powder  is  placed,  and  divide  the  rock  or  stone, 
throwing  it  down,  and  ordinarily  does  nothing  more.  It  is 
only  when  some  unknown  defect  exists  that  there  is  an  ex- 
plosion causing  any  considerable  danger.  They  therefore  had 
no  reason  to  anticipate  any  such  effect  as  resulted  on  the  oc- 
casion in  question.  No  danger  was  anticipated  by  the  men 
employed  in  the  work,  except  in  its  immediate  vicinity;  to 
those  in  the  vicinity,  actual  notice  was  given. 

But  on  the  other  hand,  the  claim  is  also  urged  that  such 
blasts  do  sometimes  produce  more  violent  effects,  and  in  the 
use  of  powder  for  such  purposes,  such  occurrences,  though  from 
unseen  defects,  will  be  guarded  against  by  men  of  ordinary 
prudence;  that  it  is  but  a  slight  measure  of  precaution  against 
injury  to  give  notice  in  season  to  persons  who  may  reasonably 
be  expected  to  be  within  range  of  such  explosion;  the  hour 
selected  was  not  while  the  men  were  at  dinner,  but  at  the  very 
moment  when  (the  bell  having  just  before  been  struck  to  no- 
tify them  of  the  dinner-hour)  it  was  to  be  expected  the  intes- 
tate would  be  passing;  it  was  at  least  due  to  whoever  was  law- 
fully within  reach  to  look  and  see  if  persons  were  near,  and  if 
so,  to  warn  them;  that,  in  truth,  notice  was  not  given  in  sea- 
son to  enable  the  intestate  to  reach  a  point  of  safety,  even  upon 
the  evidence  most  favorable  to  the  defendants.  Whatever  doubt 
I  might  entertain  on  the  whole  proofs,  I  am  clear  that,  under 
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the  circumstances,  it  was  proper  to  submit  these  queetioDS  of 
fact  to  tbe  jury,  and,  therefore,  that  the  motion  for  a  nonsnit 
was  properly  denied.    The  judgment  should  be  affirmed. 
Judgment  affirmed. 

L10EN8X  TO  Cboss  Lavds  mat  bs  LnrnnsD  from  habitiial  use,  without 
objeetum,  of  foot-path  acronsaoh  lands:  800  SuUcm  y.  New  Tori  C.  4t  H.  i?.  B, 
Co,,  4  Hon,  71;  Nkholmm  y.  Mri^  JTy  {%.,  41  N.  T.  532,  dting  tha  principia 


Quisnoy  wHErmm  Fakuss  to  Gnm  Koticb  07  Danoxr  noM  Blast 
to  person  ini  jrsd  thereby  is  for  Jury:  Baton  t.  Delaware,  L,,  A  W,  R.  R,  Co., 
67  N.  T.  397,  dting  the  principal  case. 

Thb  PRnroiPAL  oasb  is  grsd  in  MeDermaU  t.  New  Fori  CeaL  S  H.  R,  R, 
Co.,  28  Hon,  327,  where  it  is  said  that  a  party  may  be  lisUe  for  his  lawfal 
act  done  to  his  own  property,  if  it  is  so  done  as  to  jeopardiia  the  safety  of 
others;  and  in  Loeee  y.  Suchemanp  51  N.  T.  490^  it  is  said  that  one  shooting  in 
a  wilderness  is  liable  for  an  nninteiitioiial  Injary  to  another,  of  whose 
he 


Gates  v.  Andrews. 

117  Naw  Tons,  667.] 

AaaofS  bt  OanxrroB  to  Sxt  Asidb  Assiomairr  as  FBAVOfounr  and  Toid 

oaanot  be  Tnaintained  until  he  has  recoyered  judgment  upon  his  debt^ 
and  execution  has  been  returned  unsatisfied. 

Gauss  07  AonoN  dou  not  Aoobux,  nob  Statdtb  of  Lzmztations  Con- 
MBNOi  to  run  against  right  to  set  aside  assignment  for  frand  at  the  tinw 
of  the  discoyery  of  the  fraud,  if  the  right  to  maintain  the  action  is  not 
perfect,  nor  until  it  becomes  perfect. 

QuBsnoNS  not  Radxd  upon  Tbial  wnx  not  bb  Considbbbd  upon  ap. 
peaL 

AanoNKBNT  BOB  Bbnbiit  07  Gbbditobs  is  Fbaudulbnt  and  Toid,  which 
authorizes  the  assignee  to  sell  real  estate  upon  credit. 

Asbionxbnt  Void  as  to  Gbbditobs,  bboausb  07  Pboyibion  anthorudttg 
assignee  to  seU  on  credit,  is  yet  yalid  between  the  parties  so  as  to  diyesi 
the  assignor  of  all  title,  and  with  it,  of  power  to  yalidate  the  ssid  as- 
signment by  a  second  one  not  containing  such  defect,  after  the  rights  of 
objecting  creditors  haye  attached. 

KO  FAOr  OAN  BB  PbESUXBD  TOB   PuBFOSB  01    RayBBSINO   JUDaMBBT,  but 

every  fact  as  to  which  there  is  no  finding  will  be  presumed,  which  is 
necessary  to  sustain  it. 
Onb  07  Joint  Dbbtobs  cannot  Exboctb  Assionkbnt  of  Joint  PaonBTr 
so  as  to  pass  title. 

Action  to  set  aside  assignment  for  tbe  benefit  of  orediton 
fraudulent  and  void.    The  opinion  states  the  fEUrts. 

John  H*  Reynolds^  for  the  appellant 

Atna$a  J.  Parler^  for  the  respondent 


Jan.  1868.]  Gates  v.  Andrews.  766 

By  Court,  Grover,  J.  But  a  few  months  elapsed  after  the 
recovery  of  the  judgment  against  Bridger  and  Bishop,  and  the 
return  of  the  execution  issued  thereon,  before  the.  commence- 
ment' of  this  action.  It  is  clear  that  an  action  like  the 
present  cannot  be  maintained  until  after  the  return  of  an 
execution,  in  whole  or  part,  unsatisfied.  It  is  insisted  by  the 
counsel  for  the  plaintiff  that  the  cause  of  action,  within  the 
meaning  of  the  statute  of  limitations,  does  not  accrue  until 
the  right  to  maintain  the  action  is  perfect.  Upon  the  part  of 
the  defendant,  it  is  claimed  that  the  cause  of  action  accrues, 
and  the  statute  commences  running  against  an  existing  credi- 
tor, upon  his  discovery  of  the  fraud  by  the  debtor,  against 
which  redress  is  sought,  although  no  judgment  had  been 
recovered  against  the  debtor.  If  the  latter  be  the  correct 
construction  of  the  statute,  this  action  is  barred  by  the  stat* 
ute,  as  more  than  six  years  elapsed  after  the  discovery  by  the 
creditors  of  the  fraud  in  the  assignment  of  Bridger  and  Bishop 
before  the  commencement  of  the  action.  Section  74  of  the 
code  provides  that  civil  actions  can  only  be  commenced  within 
the  periods  prescribed  after  the  cause  of  action  shall  have 
accrued,  except  a  different  limitation  is  prescribed  by  statute* 
The  sixth  subdivision  of  section  90  provides  that  an  action 
for  which,  upon  the  ground  of  fraud,  in  cases  which  were 
heretofore  solely  cognizable  by  the  court  of  chancery,  the  cause 
of  action  in  such  case  is  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud.  It  is  argued  by  the  counsel  for  the 
respondents  that  the  construction  of  the  above  clause  is,  that 
the  action  shall  be  deemed  as  accruing  upon  the  discovery 
of  the  fraud  by  the  party  aggrieved  thereby,  whether  his  right 
of  action  is  then  perfect  or  not.  I  think  this  construction 
erroneous.  The  provision  is,  not  that  the  cause  shall  be 
deemed  to  accrue  upon  such  discovery,  but,  to  prevent  the 
running  of  the  statute,  it  shall  not  be  deemed  to  have  accrued 
before  such  discovery;  thereby  providing  for  a  class  of  cases 
where  the  right  of  action  was  perfect,  but  became  barred  by 
the  statute  before  the  discovery  of  the  facts  upon  which  such 
right  depended.  The  statute  had  not,  therefore,  become  a  bar 
to  the  action  in  this  case. 

It  is  further  insisted  by  the  respondents  that  the  plaintiff 
was  not  duly  appointed  a  receiver,  for  the  reason  that  the 
process  in  the  action  in  which  the  judgment  was  recovered 
was  not  served  upon  Bishop.    It  is  a  sufficient  answer  to  thia 


766  Gatbb  v.  Andbbwb.  [New  York^ 

position,  that  no  Buch  question  was  made  upon  the  trial  of  the 
action  at  special  term.  No  ruling  was  then  made,  nor  any' 
exception  taken  to  a  refusal  to  make  a  ruling  upon  this  point. 

The  provision  authorizing  the  assignees  to  sell  real  estate- 
assigned  upon  credit,  found  in  the  assignment  of  Bridger  and 
Bishop,  of  the  4th  of  August,  1849,  rendered  the  assignment 
fraudulent,  as  against  their  existing  creditors:  Nicholson  v. 
Leavitt,  6  N.  Y.  591  [57  Am.  Dec.  499].  The  leasehold  in- 
terest was  real  estate,  within  the  meaning  of  the  assignment. 
The  inquiry  then  arises,  whether  this  assignment,  being  void 
as  to  creditors,  is  made  valid  by  the  subsequent  assignment,, 
made  November  15,  1855,  to  the  two  surviving  assignees 
named  in  the  former.  The  authority  to  sell  upon  credit  is 
not  found  in  the  last  assignment,  nor  is  it  claimed  by  the 
plaintiff  that  that  has  been,  in  any  way,  shown  to  be  fraudu- 
lent as  to  creditors. 

But  it  is  claimed  that  the  first  assignment,  although  fraud- 
ulent as  to  creditors,  was  valid  between  the  x>&]*ties,  and,  as  to 
them,  transferred  all  the  title  of  the*"  assignors  to  the  assignees 
therein  named;  and  consequently  the  latter  must  rely  upon 
the  title  thus  acquired,  as  nothing  passed  to  them  under  the 
last  assignment,  there  being  no  interest  in  the  property  re- 
maining in  the  assignors,  except  their  right  to  the  surplus 
remaining  after  the  satisfaction  of  all  the  debts.  As  an  origi- 
nal question,  I  should  regard  this  position  correct.  In  Porter 
V.  Williams,  9  N.  Y.  142  [59  Am.  Dec.  519],  the  judge,  in  giv- 
ing the  opinion  of  the  court,  says:  '*  It  is  believed  that  the  as- 
signor had  divested  himself  of  all  control  over  the  property 
by  the  assignment  of  the  5th  of  January,  and  that  he  could 
neither  revoke  nor  alter  if  This  reasoning  appears  to  me  to 
be  sound.  But  the  point  was  not  necessarily  iavolved  in  the 
case,  as  the  title  of  the  plaintiff  had  attached  at  the  time  of 
the  second  assignment.  The  point  was  decided  in  favor  of 
the  right  of  the  assignee  to  make  valid  the  first  by  a  second 
assignment,  in  Merrill  v.  EngUsbyf  28  Vt.  150,  and  Ingrakain^ 
V.  WheeUry  6  Conn.  277. 

It  is  not  necessary  to  pass  upon  this  point  in  the  present 
case,  as  the  judgment  must  be  reversed  upon  the  point  next 
considered;  that  is,  whether,  from  the  finding  of  £eusts  by  the 
judge  at  special  term,  the  last  assignment  was  made  by 
Bridger  and  Bishop,  or  by  Bridger  only;  and,  in  the  latter 
event,  whether  he  had  power  to  make  it.  The  finding  of  the 
judge  upon  this  point  is,  that  on  the  15th  of  November,  1855^ 
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another  assignment  was  made  by  Bridger  and  Bishop  to  said 
assignee,  a  copy  of  which  forms  a  part  of  this  roll,  from  which 
it  appears  to  have  been  executed  by  Bridger  for  both.  There 
is  no  finding  as  to  whether  Bridger  had  any  authority  troxa 
Bishop  to  execute  this  assignment  for  him.  No  fact  can  be- 
presumed  for  the  purpose  of  reversing  a  judgment;  but  every 
fact  as  to  which  there  is  no  finding  will  be  presumed  whicb 
is  necessary  to  sustain  it.  From  the  finding,  as  a  whole,  all 
that  is  found  is,  that  Bridger  executed  the  assignment  for 
both;  and  it  must  be  presumed,  in  support  of  the  judgment,, 
that  he  did  this  without  authority  from  Bishop.  In  Wells  v. 
Marshy  30  N.  Y.  344,  it  was  held  by  this  court  that  one  part* 
ner  was  not  authorized  to  execute  an  assignment  of  the  prop* 
erty  of  the  firm,  in  the  firm  name,  for  the  benefit  of  creditors,, 
without  consent  of  his  copartner,  and  that  such  an  assign- 
ment was  void  as  to  the  creditors  of  the  firm.  If  a  partner 
cannot  execute  an  assignment  of  the  assets  of  the  firm,, 
clearly  a  joint  debtor  cannot  of  the  joint  property.  It  would 
IbUow  that  the  assignment  executed  by  Bridger,  in  1855,  was- 
not  valid,  and,  therefore,  could  not  give  validity  to  that  exe» 
cated  by  both  in  1849. 

The  order  reversing  the  judgment^  and  directing  a  new  trial,, 
ahould  be  reversed,  and  the  judgment  rendered  at  special  tenx^ 
affirmed. 

Order  leversedi  and  judgment  of  the  special  term  affirmed. 


BcAinm  ov  LmnAiiDiis  GoiacBfan  ro  Buh  ohlt  from  tinM  cmim  ot 
aotioQ  aoeniM  or  is  oomplate:  ffamaum  y.  Hamilton,  50  Am.  Deo.  686;  and 
tiM  ii|^t  of  aetioa  otmiot  be  said  to  be  bexred  after  expiration  of  the  stata- 
toiy  time  within  which  to  bring  action  upon  disoorery  of  fraud,  if  the  canse- 
el  aetion  has  not  yet  aooroed:  Baldwin  y.  Martin,  3  Jones  ft  8.  86;  8.  C,  14 
AbK  Fr.,  N.  &,  U;  Ttufty.  Ifr^  47  How.  Fr.  9;  &  C,  3  Xhomp.  ft  a  618^ 
Jforrjfy.  BudUmg,  78N.T.  650. 

AflsioHioiiT  lOR  BnrsriT  ov  Cbbdrobs  Autbouzdio  Taxmam  io  Siu. 
won  Ckedtt  is  fiandnlent  and  yoidi  See  TndU  t.  OaUHmU,  74  Am.  Dee. 
764;  Baidwk^w. Pmi,  76 Id.  800^  and 
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Lawrence  v.  Ely, 

[S8  Nbw  Toek,  42.] 

MoTiDN  roB  New  Trial  uton  Gbound  o7  Nbwlt  Diboovxskd  EvxDEiroi» 
Burprise,  xniBconduct  of  jurors,  or  the  like,  is  addressed  to  the  discre- 
tion  of  the  court,  and  tiie  action  of  the  court  making  such  order  will 
not  be  reviewed  on  appeaL 

Newlt  Discovxrxd  Evidbncb,  to  bi  Gbound  iob  Kbw  Tbial,  Kuar  vor 

BB  CUMULATIVB. 

Appeal  from  an  order  denying  defendant  a  new  trial  upon 
the  ground  of  newly  discovered  evidence.  The  newly  discov- 
ered evidence  consisted  of  the  testimony  of  Mrs.  Barnum,  who 
at  the  trial  had  been  subpoened  by  the  plaintiff  and  attended 
as  his  witness,  but  was  not  called.  Defendant  says  that  from 
the  fact  that  she  had  been  subpoened  by  plaintiff,  he  supposed 
her  testimony  would  be  against  defendant,  and  that  he  had 
not  until  the  making  of  this  motion  discovered  that  her  test!-- 
snony  would  be  favorable  to  him. 

John  H.  Reynolds^  for  the  appellant 
Oeorge  F.  Danforthy  for  the  respondent 

By  Court,  Hunt,  C.  J.  No  question  of  law  is  involved  in  this 
-order,  and  it  is  not  appealable  to  this  court.  An  order  grant* 
ing  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
«urpri6e,  misconduct  of  jurors,  or  the  like,  has  always  been 
•considered  as  addressed  to  the  discretion  of  the  court:  Selden 
V.  Delaware  &  Hud.  Canal  Co.,  29  N.  Y.  634;  Young  v.  Datfiif 
SO  Id.  134;  Sherman  v.  Felt,  2  Id.  186.  See  also  King  v.  Plaii^ 
S7  Id.  34,  How.  Pr.  26,  where  all  the  cases  are  examined.  la 
«uch  cases  this  court  never  attempts  to  review  the  action  of 
the  courts  below. 

In  Burk  v.  Adams,  2  Abb.  Pr.,  N.  S.,  104,  the  question  was 
<ii8cussed,  but  no  conclusion  was  reached  by  the  court,  and  the 
later  case  of  King  v.  Piatt,  supra,  gives  the  true  rule  which 
«hould  govern  the  decision.  It  is  discretionary  in  its  nature, 
and  not  the  subject  of  appeal  to  this  court 

If  in  our  power  to  review  the  discretionary  action  of  the 
<K)urt  below,  we  should  not  have  felt  disposed  to  exercise  that 
power  in  the  present  case.  In  the  first  place  we  have  not  the 
facts  on  both  sides  before  us.  The  defendant  has  presented 
his  affidavits,  but  the  "  opposing  affidavits  "  which  were  before 
the  court  below  are  not  among  the  papers.  We  are  entirely 
ignorant  of  their  contents.    In  the  next  place  the  evidence  is 
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cumulative  in  its  character.  The  witness  Bamnxn  swore  to 
one  state  of  facts,  and  the  defendanti  as  a  witness,  swore  to 
another  and  different  state  of  facts.  The  facts  now  desired 
to  be  proven  hy  Mrs.  Barnum  to  sustain  the  defendant  and  to 
impeach  her  husband  are  upon  the  same  point,  of  the  same 
general  nature,  and  come  in  aid  of  the  testimony  given  by  the 
defendant.  They  are  intended  to  show  that  the  note  in  suit 
belonged  to  her  husband,  as  was  insisted  by  the  defendant,  and 
not  to  her,  as  was  insisted  by  the  plaintiff.  They  were  well 
known  to  the  wife  at  the  time  of  the  trial,  and  known  to  the 
-defendant  to  be  known  by  her.-  He  then  suffered  her  to  be  in 
the  interest  of  the  plaintiff,  and  to  have  the  same  purpose 
with  her  husband,  and  that  she  would  sustain  his  testimony. 
He  therefore  omitted  to  call  her.  He  now  ascertains  that  she 
will  give  evidence  to  sustain  his  view  of  the  case,  and  he 
therefore  asks  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence.  This  will  not  do.  No  verdict  could  stand  if 
this  should  be  held  a  good  cause  for  opening  it:  People  v.  Su- 
perior  Courts  10  Wend.  286;  Peck  v.  HiUr,  80  Barb.  666. 

And  lastly,  the  delay  of  more  than  a  year  after  the  report 
in  making  the  application  is  too  great:  Same  authorities. 

The  judgment  and  the  order  appealed  from  should  bo 
affirmed,  with  costs. 

All  afi^rm. 

Appeal  from  order  dismissed. 


Gbahtino  OB  BxruBDro  Nbw  Tbial  upon  groond  of  smpriso  is  witfala 
tlM  disoretioii  of  the  ooort:  DekmoM  y.  Margo^  78  Am.  Dec  616|  and  notew 
Qnntiiig  of  new  trial  is  within  the  diseretion  of  the  lower  oonrt:  IhffiM  v. 
iShrmcm,  06  Id.  643.  See  generally,  Bachm  y.  Clark  83  Id.  437;  TFolSim  v. 
MwrdoA,  83  Id.  136»  and  notes. 

To  Wabraht  BKUxr  urov  Obodivd  ov  Kxwlt  Dzboovkbid  Evmrncn^ 
It  mnet  appear  that  it  will  not  be  oamnlative,  and  that  proper  efforte  had 
iieen  made  to  diaooyer  it  at  the  first  trial:  BnmU  y.  Moron,  83  Am.  Deo.  778i 
A  new  trial  will  not  be  granted  upon  this  ground,  if  it  appean  that  the  pro- 
posed eyidenoe  will  not  change  the  resolt:  McOluBkeyY.  Qtrhaumrf  90  Id.  612. 

Tin  FBiNOiFAL  OASB  18  OTrxD  to  the  point  that  a  motion  to  vacate  a' jodg* 
ment  and  for  leaye  to  answer  is  addressed  to  the  discretion  of  the  ooort^  and 
whether  granted  or  refused  is  not  snbject  of  i^peal,  in  BhrdtaU  y.  BMaaXIt 
41  How.  Pr.  307.  So,  of  motions  to  set  aside  yerdiots,  reports,  or  judgments 
for  matten  inpaUde  hon  the  reoord:  WUUanu y.  MaiUgoniery,  60 K.  T.  648) 
and  motions  for  new  trials  for  newly  discoyered  eyidenoe,  sorprise^  eito.t 
Mjfenv.  Bikjf,  36  Hun,  22;  Fiaherr.  Oorwln,  86  Id.  2S2;  SeoMer.  Lamiet^ 
60  N.  Y.  686;  Trae^  v.  AUm^,  46  U.  601. 
Am  Daa  Vol.  xrTvn-40 
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People  v.  Johnson. 

[88  Nbw  Yobs,  ^] 

JvDOMsm  CknroLUDn  Pabtzb  ohlt  ab  99  Osouvos  ComxD  bt  It^  ukI 
tlM  facte  necessary  to  uphold  it.  Although  a  decree  In  express  term» 
professes  to  affirm  a  particolar  fact,  yet  if  inch  fact  was  immaterial,  and 
the  controversy  did  not  tarn  upon  it^  the  decree  will  not  oonolade  tha- 
parties  in  reference  to  that  fact. 

PiBTT  DiBPOflBBBSBD  BT  Writ  Ijcpbopxrlt  Gramted  is  entitled  to  restitn* 
tion. 

Appellants,  Johnson  and  Cornell^  commenced  this  proceed* 
ing  in  the  district  court  against  the  relator,  Reilly,  to  remove- 
him  from  certain  premises,  which  they  alleged  he  occupied  a» 
their  tenant,  and  of  which  he  was  holding  possession  after 
the  expiration  of  his  lease.  A  trial  resulted  in  a  verdict  and 
judgment  for  appellants;  but  this  judgment  was  reversed,  and 
restitution  ordered,  upon  a  certiorari  issued  out  of  the  supreme 
court.  This  appeal  is  taken  from  this  judgment  of  the  su* 
preme  court. 

L.  B.  Pertf  for  the  appellants. 
E.  W.  Dodge^  for  the  respondents. 

By  Court,  Bacon,  J.  There  is  but  a  single  question  in  this 
case,  and  that  arises  upon  a  ruling  made  by  the  magistrate 
before  whom  the  proceeding  was  taken  to  oust  the  relator  from 
the  premises,  of  which  it  was  alleged  he  was  a  tenant.  In  the 
affidavit,  which  was  the  foundation  of  the  proceedings  before 
Van  Voorhis,  the  appellant  Johnson  swore  that  Reilly,  the  re- 
lator, was  the  tenant  of  Johnson  and  Cornell,  who  claimed  to 
have  been  the  owners  in  fee  of  the  premises  in  March,  1859, 
for  six  months  from  that  date,  and  on  the  22d  of  September, 
1859,  they  had  let  the  premises  to  him  for  a  further  term  of 
three  mouths,  which  expired  in  December,  1859;  and  that  he 
was  holding  over,  without  the  permission  of  Johnson  and 
McMann  (to  whom  Cornell  had  conveyed  his  interest),  after 
the  expiration  of  his  term. 

On  the  trial,  the  only  evidence  given  by  the  appellants  to 
maintain  their  allegations  was  a  judgment  record  in  an  ac- 
tion in  the  superior  court,  in  which  Reilly,  the  relator,  waa 
plaintiff,  and  Johnson,  Cornell,  and  McMann  were  defend- 
ants, and  the  record  is  set  forth  in  full  in  the  case.  To  the 
introduction  of  this  record  to  pro^e  the  issue,  the  counsel  for 
Reilly  duly  objected,  and  the  objection  was  overruled,  to 
which  an  exception  was  taken,  and  the  record  was  read  in 
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evidence,  and  the  case  was  rested  on  the  part  of  the  landlords. 
After  evidence  had  been  introduced  on  the  part  of  Reilly,  the 
case  was  given  to  the  jury,  under  a  charge,  in  which  the 
magistrate  told  them,  among  other  things,  that  if  the  jury 
believed  that  one  of  the  issues  tried  and  determined  in  the 
suit  in  the  superior  court  was  the  question  of  landlord  and 
tenant  between  the  parties,  then  the  parties  to  such  suit  were 
bound  by  the  judgment,  which  was  final  and  conclusive;  and 
that  it  was  a  question  of  fact  for  the  jury,  taking  all  the  evi- 
dence into  consideration, — the  judgment  record  and  the  de- 
fendants' testimony. 

In  both  the  ruling  and  the  charge,  I  think  the  court  below 
committed  a  manifest  error.  By  looking  at  the  pleadings  in 
the  suit  in  the  superior  court,  it  is  obvious  that  the  only  real 
question  in  issue  between  the  parties  was,  whether  the  deed 
held  by  Johnson  and  Cornell  of  the  premises  in  question, 
known  as  Hermitage  Hall,  was  not,  in  fact,  only  a  mortgage, 
as  security  for  the  repayment  of  the  sum  of  $5,609  advanced 
by  them  to  Shea,  upon  the  conveyance  to  them.  This  was 
the  whole  object  and  gravamen  of  the  complaint,  in  which  that 
state  of  facts  was  alleged;  and  the  claim  of  the  plaintiff  was, 
that  it  should  be  adjudged  a  mortgage,  and  the  defendants  in 
the  suit  be  required  to  convey  their  interest  in  the  premises 
to  him  on  being  paid  the  sum  for  which  they  were  held  as 
security. 

In  the  answer,  all  these  allegations  were  specifically  contro- 
verted, and.  the  agreements  and  negotiations  of  the  parties 
respecting  the  premises  were  professed  to  be  set  forth,  and, 
among  other  things,  it  was  alleged  that  there  was  a  tenancy 
of  the  premises  for  a  limited  period  by  Reilly.  But  it  is  evi- 
dent that  this  was  a  mere  incidental  or  collateral  issue,  the 
main  and  vital  controversy  between  the  parties  being  the  alle- 
gation of  an  equitable  mortgage  on  the  one  side  and  the  right 
to  redress  on  the  other,  and  deciding  that  question  for  or 
against  the  plaintiff  was  deciding  the  whole  issue.  As,  then, 
the  issue  in  that  suit  did  not  necessarily  involve  the  question, 
whether  Reilly  was  or  was  not  the  tenant  of  Cornell  and  John- 
son, and  was  not  essential  to  its  determination,  the  record  in 
that  case  was  not  and  could  not  be  evidence  of  the  fact,  and 
yet  this  was  all  the  evidence  there  was  in  the  case  before  the 
magistrate.  It  is  a  very  familiar  principle  that  a  judgment 
concludes  the  parties  only  as  to  the  grounds  covered  by  it^ 
and  the  facts  necessary  to  uphold  it:   3  Cowen  and  Hill's 
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Notes,  826.  And  although  a  decree  in'  express  terms  pro- 
fesses to  affirm  a  particular  fact,  yet  if  such  fact  was  imma- 
terial, and  the  controversy  did  not  turn  upon  it,  the  decree 
will  not  conclude  the  parties  in  reference  to  that  fact:  Ccit  v. 
Tracy^  8  Conn.  268  [20  Am.  Dec.  110];  Manny  v.  Harris,  2 
Johns.  224  [3  Am.  Dec.  386].  The  mere  fact  of  the  alleged 
tenancy  is  undoubtedly  found  by  the  judge  on  the  trial  in  the 
superior  court,  but  the  fiact  was  immaterial,  and  the  judgment 
did  not  in  any  respect  rest  upon  that  finding,  as  is  most  ob- 
vious from  an  inspection  of  the  pleadings,  the  findings  of  the 
court,  and  the  final  judgment  rendered  thereon.  The  court 
below  consequently  erred  in  overruling  the  objection  of  the 
counsel  of  the  relator,  and  allowing  the  record  to  be  put  in 
evidence  for  the  purpose  of  establishing  the  relation  of  land- 
lord and  tenant  between  the  parties. 

There  is  nothing  in  the  case  from  which  to  find  any  tenancy 
but  the  record  in  the  superior  court,  and  the  jury  must  have 
determined  it  from  the  record,  which  having  been  improperly 
received  in  evidence,  there  remained  nothing  in  the  case  to 
uphold  the  verdict,  which  was  properly  reversed  on  the  mt- 
tiorari  to  the  supreme  court. 

The  judgment  being  thus  reversed,  it  was  almost  a  matter 
of  course  to  award  restitution  of  the  premises  to  the  party  im- 
properly dispossessed.  If  this  is  not  made  mandatory  by  the 
statute,  but  permissive,  and  depends  on  the  exercise  of  dis- 
cretion in  the  court,  that  discretion  was  exeircised,  if  not  in 
the  first  instance  by  the  court,  ultimately  at  general  term,  re- 
fusing on  a  special  motion  at  the  instance  of  the  appellants  to 
set  aside  the  order  which  had  been  settled  and  entered  as  the 
order  of  the  general  term,  and  confirming  the  judgment  by 
which  restitution  was  directed  to  be  made  to  the  relator. 
Chamberlain  v.  Cholea^  35  N.  Y.  477,  is  a  precise  authority  to 
show  that,  where  a  party  has  been  dispossessed  by  a  writ  im- 
properly granted,  he  is  entitled  to  restitution. 

The  judgment  should,  in  my  opinion,  be  in  all  things 
affirmed. 

Judgment  affirmed.  

CoNOLUSiVENSSs  OF  JuDOMERT.  — Upon  What  facts  the  parties  to  it  oo&- 
clnded.  This  question  is  discussed  exhaustively  in  the  note  to  Lea  ▼.  Lea,  96 
Am.  Deo.  772.  A  judgment  is  conclusive  upon  the  parties  thereto  only  in  re- 
spect to  the  grounds  covered  by  it,  and  the  law  and  facts  necessaiy  to  uphold 
i^  and  a  decision  by  the  court  of  a  point  not  necessary  to  the  settlement  of 
the  case  is  not  conclusive  upon  the  parties:  Hardy  v.  Alilhf  35  Wis.  149^  dU 
ing  the  principal  case. 
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Ward  v.  Kelsey. 

188  Nbw  Tobk,  80.] 

LIB80R  ov  Wasxhoubi,  Who  has  Ck)VBNAirrED  TO  RiPAiBy  MUST  Kbbp 
Floobs  Tiqbt  so  they  will  not  leak,  if  they  were  so  when  originally 
ooumtmcted,  and  if  the  business  of  the  lessee  requires  it»  or  he  will  be 
liable  to  the  latter  who  has  done  the  work  himself  for  the  cost  thereof. 

CovxNAMT  TO  Rkpaib. — Lessor  of  warehouse  cannot  complain  of  charge 
that  he  was  only  required  to  calk  floors,  and  make  them  tight,  if  they 
were  in  that  condition  when  originally  leased,  and  that  he  was  not  bound 
to  improve  them;  for  it  seems  that  he  is  required  under  that  covenant, 
not  only  to  keep  them  in  that  condition,  but  to  put  them  in  that  fix. 

Action  by  the  lessees  of  a  warehouse  to  recover  the  ex- 
penses of  calking  the  floors,  to  prevent  leakage  from  one  story 
to  another.  The  lease  contained  a  covenant  to  repair  upon 
notice,  which  was  given  in  this  case;  and  upon  the  lessor's 
neglect  to  do  the  work,  plaintiffs  did  it  themselves.  The  in- 
structions given  appear  from  the  opinion. 

W.  BrUtonj  for  the  appellant. 

By  Court,  Hunt,  C.  J.  According  to  the  decision  in  Myers 
V.  BamSj  86  N.  Y.  269,  the  covenant  in  question  required  the 
defendant  not  only  to  keep  the  premises  in  good  repair,  but  to 
put  them  in  that  condition.  It  might  well  have  been  sub- 
mitted to  the  jury  whether,  in  a  warehouse  of  the  size,  condi- 
tion, and  location  of  the  one  in  question,  water-tight  floors 
were  not  indispensable,  and  whether  it  was  not,  therefore,  the 
duty  of  the  defendant  so  to  complete  his  building.  The  judge 
did  not,  however,  go  to  the  length  of  either  of  these  proposi- 
tions. He  simply  charged  that  it  was  the  duty  of  the  defend- 
ant to  keep  the  floors  tight,  if  they  were  so  when  originally 
constructed,  and  if  the  business  of  the  plaintiffs  required  it. 
This  was  a  construction  of  the  contract  to  repair  quite  favor- 
able to  the  defendant,  and  to  which  he  took  no  exception  on 
the  trial.    He  can  therefore  make  none  now. 

The  appellant  insists  in  his  first  point  that  the  defendant 
was  not  bound  to  calk  the  floors,  thereby  making  them 
water-tight,  which  they  before  were  not.  I  understand  the 
judge's  charge  to  be  in  accordance  with  this  theory.  He 
charged  that  the  defendant  was  not  bound  to  keep  the  stores 
in  the  condition  of  first-class  warehouses,  and  that  he  was  not 
bound  to  improve  the  floors  by  calking  them,  but  was  only 
bound  to  keep  them  in  as  good  condition  as  when  constructed. 
The  case  went  to  the  jury  upon  this  theory,  and  they  doubt* 
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less  found  that  the  defendant  had  failed  to  keep  the  building* 
op  to  their  original  condition. 

Judgment  should  be  affirmedi  with  oosta. 

Judgment  affirmed. 


OomrAim  to  Rkpazb.  — Covsiuuit  in  Imm  to  ksep  mill  in  repair  6om 
Innd  oovMiaator  to  add  improvwnMiti  or  inako  additiona  uadenhis  cefananti 
but  he  is  boond  to  reatora  worn-oot  inadiiiiary:  Coots  y.  Xtigkmdf  92  Am. 
Daa  6ie^  and  note;  aaa  Ahb^  y.  BiOt^  72  Id.  143^  and  note. 

Ths  ntXHOiPAL  0A8I 18  oomD  to  the  point  that  wh»a  a  tenant  haa  oor»- 
naoted  abaolntely  to  repair,  and  no  tend  on  the  part  of  the  landlord  has 
iieen  shown,  the  tenant  is  bound  to  make  the  repaira,  irreapeetive  of  the 
of  the  defect,  and  if  he  fails  to  make  them,  the  landlord  maj  do  ao^  and 
ooyer  their  coat  from  him,  in  Loebrow  t.  ^ovycm,  68  K.  T.  63B. 
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188  Kiw  YoaK,  85.J 

Ormm  ov  SatLnro  Unwholbsomb  Bbkt,  to  bb  Eaten  and  Usbd  ab  F6od^ 
is  eonuiitted  aa  weU  by  seUing  it  to  wholesale  dealers,  aa  merchandise  t» 
be  resold  by  them,  as  by  selling  directly  to  the  oonsnmer. 

The  opinion  states  the  case. 

By  Court,  Cleree,  J.  The  defendant  in  error  was  indicted 
in  the  court  of  sessions  of  the  county  of  Broome,  for  selling,  ou 
or  about  the  20th  of  May,  1864,  to  Sabin  McElinney,  Charles 
McKinney,  and  S.  Mills  Ely,  five  hundred  pounds  of  beef  as 
good  and  wholesome  food,  to  be  eaten  and  used  for  food  by  the 
said  persons,  and  by  divers  other  persons,  citizens  of  the  state 
of  New  York;  whereas,  in  truth,  the  said  beef  was  not  good  and 
wholesome  food,  but,  on  the  contrary,  was  unwholesome  and 
diseased,  and  unfit  for  food,  and  not  fit  to  be  eaten  by  man;  the 
said  Kendall  Parker  well  knowing  the  said  beef  to  be  diseased 
and  unwholesome,  etc.  The  beef  was  packed  in  a  barrel  and 
brought  to  McKinney  &  Co., on  the  20th  of  May,  1864,  who  paid 
for  it  without  examining  the  barrel,  on  the  assurance  by  the 
plaintiff  in  error  that  it  had  been  brined  only  the  day  previous; 
that  he  had  examined  it,  and  that  it  was  in  excellent  order. 
In  the  afternoon  of  the  same  day,  the  attention  of  Sabin  McKin- 
ney, one  of  the  firm,  was  called  to  the  beef  by  reports  that  it 
was  damaged.  He  had  it  examined,  and  it  was  found  to  be  in 
a  very  bad  condition.  It  appeared  from  the  evidence  of  one 
of  the  firm,  S.  Mills  Ely,  that  their  business  is  chiefiy,  almost 
wholly,  a  wholesale  business  in  fiour,  pork,  beef,  glass,  nailsg 
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«to.,  and  that  in  the  article  of  beef  they  did  not  bay  or  sell  any- 
thing lees  than  a  barreL  They  bought  this  beef  for  sale,  and 
not  fiur  consmnption.  Bat  he  testified,  on  cross-examination, 
if  any  one  of  the  firm  wanted  anything  for  his  own  use  oat  of 
iheir  stock,  he  took"  it,  and  charged  it  on  the  books.  '^  Assum- 
ing this  beef  to  be  good,"  he  adds,  "  if  we  wanted  any  of  it  for 
oar  own  use,  we  should  have  taken  it  just  as  we  did  other 
things;  we  do  not  buy  beef  for  anything  but  for  food  for  man"; 
«nd  in  the  direct  examination  resumed,  he  said:  ^^  We  bought 
this  beef  as  an  article  of  merchandise,  to  sell  it  again,  and  not 
for  use  or  consumption  by  us,  except  as  above  stated."  The 
prisoner  was  found  guilty.  The  only  question  in  this  case  is 
that  which  arises  upon  the  refusal  of  the  judge  to  charge  the 
jury,  that  if  they  should  find  or  believe  that  McEinney  &  Co. 
purchased  this  beef  as  an  article  of  merchandise,  and  not  for 
<lome8tic  consumption,  then  the  indictment  could  not  be  sus- 
tained. 

In  the  supreme  court  at  general  term,  sixth  district,  the  judg- 
ment of  the  court  of  sessions  was  reversed,  on  the  ground  that 
the  judge  erred  in  refusing  to  charge  as  requested,  holding  that 
a  sale  of  unwholesome  beef  for  the  food  of  man  to  a  wholesale 
•dealer  in  the  market,  the  vendor  knowing  it  to  be  such,  is  not 
an  indictable  ofiense.  No  case,  it  is  said  in  the  opinion  of  the 
general  term,  can  be  found  in  the  books  where  an  indictment 
has  been  sustained  in  such  a  case.  But  can  any  case  be  found 
in  the  books  in  which  the  exact  question  arose?  I  have  not 
found  one;  and  in  the  absence  of  precedent,  we  must  resort  to 
general  principles. 

Ethically,  it  is  as  culpable  knowingly  to  commit  an  act  cal- 
•culated  to  injure  unknown,  as  to  comaiit  an  act  calculated  to 
injure  known,  persons.  The  injury,  and  therefore  the  moral 
wrong,  is  as  great  in  the  one  case  as  in  the  other.  The  tech- 
nical legal  rule  which  it  is  supposed  ignores  this  plain  dictate 
of  reason  or  natural  law  should  be  of  no  dubious  authority. 
It  should  be  established  beyond  question.  So  far  from  this,  it 
appears  to  me  that  such  a  rule  has  no  place  at  all  in  our  crimi- 
tial  jurisprudence.  The  essence  of  legal  crime  is  the  wrongful 
intent  combined  with  a  wrongful  act;  and  the  law  seems  not 
to  discriminate  between  cases  where  the  intent  is  directed 
•against  particular  individuals  and  those  where  the  act.  falls 
upon  individuals  not  in  the  mind  of  the  perpetrator  at  the  time 
of  the  commission  of  the  act.  The  general  principle  may  be 
applied  to  this  case,  that  when  a  man,  intending  one  wrongs 
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fails,  and  accidently  commits  another,  he  will,  except  where  the- 
particular  intent  is  a  substantive  part  of  the  crime,  be  held  to 
have  intended  the  act  which  he  did  commit.  So  where  a  blow 
aimed  at  one  person  falls  upon  another  and  kills  him,  this  i» 
murder.  As  if  a  man,  out  of  malice  to  A,  shoots  at  him,  but 
misses  him  and  kills  B,  it  is  no  less  a  murder  than  if  he  killeci 
A.  So  if  he  deliberately  fires  a  pistol  into  a  crowd,  withbut 
aiming  at  any  particular  individual,  and  kills  one  of  the  crowds 
he  is  guilty  of  murder.  Is  there  any  sound  reason  why  thi» 
princij  le  should  not  apply  to  offenses  of  a  lower  degree,  —  to 
offenses  against  the  public  health?  There  is  no  reason  why 
the  analogy  should  not  be  preserved  in  respect  to  these  as  weli 
as  to  offenses  affecting  human  life. 

In  the  case  before  us,  the  defendant  in  error  did  not,  indeed^ 
intend  to  injure  any  specified  persons,  but  he  was  guilty  of 
a  wrongful  intent  in  doing  that  which  was  calculated  to  in- 
jure some  persons;  and  it  matters  not,  as  far  as  the  purpose 
of  the  law  is  concerned,  whether  those  persons  were  or  were- 
not  designated  by  him.    The  purpose  of  the  law  is  to  prevent 
the  injury;  and  the  gist  of  the  crime  is  the  commission  of  the- 
injury,  without  regard  to  the  particular  persons  against  whon> 
the  act  is  directed.    To  protect  the  health  of  citizens  is  a» 
much  the  duty  of  the  state  as  to  protect  their  limbs  or  their 
lives  from  the  acts  of  wrong-doers;  and  it  a  man,  intending 
to  kill  a  particular  individual,  kills  another,  he  is  deemed 
guilty  of  murder.    I  do  not  see  why  a  man  who  knowingly 
sells  unwholes6me  and  diseased  beef  for  human  food  shoukk 
be  absolved  from  guilt  because  he  was  not  informed  of  the^ 
particular  individuals  who  were  to  suffer  from  the  use  of  it. 
I  think  the  whole  analogy  of  our  criminal  law  is  against  the* 
proposition  mentioned  at  the  general  term.     The  wrongful 
intent  in  this  case  was  ftiUy  proved  by  showing  that  the  de- 
fendant  in  error  knew  what  was  the  condition  of  the  beef;  and 
the  wrongful  act  was  proved  by  the  sale  of  the  beef  to  Mc» 
Kinney  &  Co.,  to  be  used  as  human  food;  and  this,  in  my 
opinion,  was  all  that  was  necessary  to  constitute  the  offense. 

Besides,  the  request  upon  which  this  writ  of  error  is  founded 
is  in  another  respect  erroneous.  It  asks  the  judge  to  instruct 
the  jury  that  if  they  find  McKinney  &  Co.  purchased  the  beef 
as  an  article  of  merchandise,  and  not  for  domestic  consump- 
tion, then  the  indictment  could  not  be  sustained.  It  thu» 
asks  an  instruction  to  the  jury  that  they  should  be  governed 
by  the  intention  of  the  purchaser,  instead  of  that  of  the  pris- 
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oner.  This  is  plainly  wrong;  their  concern  was  with  the  in- 
tention of  the  latter.  The  avowed  intention  of  the  purchaser, 
no  doubt,  would  have  tended  to  show,  as  a  matter  of  evidence,, 
what  was  the  intention  of  the  seller.  But  it  was  the  intention* 
of  the  seller,  not  that  of  the  purchaser,  which  was  a  constitu- 
ent element  of  the  offense. 

The  request  was  also  inadequate  in  employing  the  word» 
^'domestic  use,"  and  implies  that  the  meat  must  have  been 
sold  for  the  purpose  of  being  consumed  by  the  family  of  the^ 
purchaser.  As  I  have  already  endeavored  to  show,  the  offense- 
is  complete  if  the  unwholesome  meat  is  knowingly  sold  as  and 
for  human  food;  undoubtedly,  if  it  is  sold  generally  as  mer- 
chandise, without  any  knowledge  on  the  part  of  the  seller  that 
it  is  to  be  used  for  human  food,  the  offense  is  not  indictable;, 
because  it  might  be  applied  in  such  case  to  the  purpose,  for 
instance,  of  manure,  or  as  food  for  wild  beasts  in  a  menagerie^ 
The  judgment  of  the  general  term  should  be  reversed,  and 
that  of  the  court  of  sessions  affirmed. 

I  understand  that  the  court  unanimously  concur  in  the- 
propositions  I  have  laid  down  in  relation  to  the  requests  ad- 
dressed to  the  judge  by  the  prisoner's  counsel;  but  they  dO" 
not  agree  with  all  my  general  propositions  in  the  preceding 
portion  of  the  opinion. 

of  general  term  reversed;  txmviction  affirmed. 


Sali  ov  Koxioim  Ain>  ITiraoimi>  Foon^  LusiLrrT  ion.  — This  labjeot  i» 
insted  of  In  deiidl  In  the  note  to  JSTtmler  V.  i9<(tf^  78  Am.  Deo.  165.  In  thi» 
note  iho  ptinonpol  omo  is  dtod  And  oommontod  upon.  Tho  prinonMl  omo  ib- 
oitedaadlollowodinitartftT.^wiioer,  15Hiin,6ia 


Plaob  V.  MoIlyaik. 

IS8  KlW  TOBK,  96.] 

DnaBABflB  ov  Intobsbb  bt  Qivtsq  Tm  to  Maxxb. — After  defendanto 
bad  been  dnly  charged  as  indonen  upon  a  note  nnpaid,  the  maker  in- 
closed a  check  for  the  amount  of  the  note,  poet-dated  seven  days,  inclosed 
in  a  letter  to  the  holder,  requesting  him  to  retain  the  check  nntil  dne,  and 
then  coUect  it»  and  that  he  would  then  call  for  his  note.  The  holder  kept 
the  check  until  it  was  due,  presented  it  for  payment^  and  the  teme  wa» 
refused.  In  an  action  against  the  indorser,  heid,  that  the  letter  con- 
tained a  request  for  extension  of  time  of  payment;  that  the  keeping  of 
the  check  until  due  and  presenting  it  for  payment  was  an  assent  t» 
Buoh  request^  and  that  the  indorser  was  discharged. 
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Emanana  Tdcb  op  Patmkht  to  Prihcdpal  Dbbtor  sr  Crxprok  Urn- 
OHASOB  SuRRT,  and  supending  the  right  of  action  hy  tha  oraditor  liao 
the  like  affect,  although  but  for  a  aingle  day. 

DnoBABoi  or  Surett  bt  Ivdulobmcs  or  "BaxaaaAU  — Taking  noto^  dimfl, 
or  check  of  principal  debtor,  payable  at  a  fatore  day,  mupenda  the  crod- 
itor'a  right  of  action  nntil  their  matnrs^v  and  oooaequantly  woold  opo- 
rate  aa  a  diaohaige  of  the  anre^. 

Ths  opinion  rtates  the  case. 

>  * 

A.  H.  WaUU  aHd  A.  B.  Lawrence^  tor  the  appellants. 
E.  T.  Oerry^  for  the  respondents. 

By  Coarty  Gbovcb,  J.    The  principal  question  in  this  case 
arises  upon  the  exception  of  the  defendants  to  the  refusal  o^ 
the  judge  to  direct  a  verdict  for  the  defendants.    The  undis 
puted  facts  upon  which  the  request  was  based  were,  that  after 
the  defendants  were  duly  charged  as  indorsers  upon  the  note 
in  suit,  the  maker  sent  his  check  upon  the  Hanover  Bank  for 
the  amount  of  the  note,  payable  to  plaintiffs'  order,  post-dated 
some  seven  days,  inclosed  in  a  letter  as  follows:  '*  I  herewith 
inclose  you  my  check  on  the  Hanover  Bank  for  $490,  for  my 
note  now  under  protest.    Please  keep  the  check,  and  when 
paid,  I  will  call  for  the  note.    I  have  been  disappointed  to-day 
in  getting  the  money,  and  of  course  quite  short.    If  you  will 
accept  tUs,  you  will  confer  on  me  a  very  great  favor,  and  if 
you  have  been  put  to  any  expense  in  consequence  of  not  get- 
ting this  money  at  maturity,  I  will  reimburse  you  ";  that  the 
plaintiffs  received  the  check  on  the  day  of  its  date,  and  re- 
tained it  until  maturity,  and  then  presented  it  for  payment, 
which  was  refused;  that, until  after  this,  no  communication 
was  made  by  the  plaintiffs  to  the  maker  in  regard  to  the 
check  or  note,  and  no  notice  given  to  the  latter  of  acceptance 
or  rejection  of  the  proposition  contained  in  the  letter  inclosing 
the  check.    The  verdict  of  the  jury,  under  the  charge  given, 
finds  that  there  was  no  express  agreement  by  the  plaintiffs  to 
give  time  to  the  maker,  and  no  intention  on  their  ^part  to  re* 
tain  the  check  as  their  own  property  until  maturity;  but  there 
was  no  evidence  to  sustain  such  findings,  except  as  above 
stated.    The  letter,  fairly  construed,  contains  a  request  by  the 
maker  to  retain  the  check,  and  give  time  for  the  payment  of 
the  note,  until  maturity;  retaining  the  check  until  maturity  by 
the  plaintiffs,  and  then  presenting  it  for  collection,  shows  that 
they  assented  to  such  request.    They  were  not  at  liberty  so  to 
retain  it,  without  notice  to  the  maker,  without  such  assent; 
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«nd  after  having  done  so,  it  is  not  competent  for  them  to  al* 
lege  that  they  retained  it  for  some  other  purpose,  of  which  the 
maker  had  no  knowledge!  and  to  which  he  never  assented. 
The  phuntifTs  were  bound,  upon  the  receipt  of  the  letter  and 
check,  to  elect  either  to  retain  it  upon  the  terms  proposed,  or 
to  rejeci  such  terms  and  return  the  check  to  the  maker. 
Having  retained  the  check,  they  must  be  regarded  as  assent- 
ing to  the  terms  upon  which  it  was  sent  by  the  maker.  When 
a  creditor  takes  the  note  of  his  debtor,  payable  at  a  future 
day,  he  thereby  suspends  his  right  of  action  upon  the  debt 
until  the  maturity  of  such  note:  Putnam  v.  Lewis^  8  Johns. 
382;  Myers  Y.WUley,  6  HiU,  46S;  F^Uoioa  v.  PrenttM,  3  Denio, 
£18  [45  Am.  Dec.  484].  Taking  the  draft  or  check  of  the . 
debtor  so  payable  is  the  same  in  principle,  and  should  be  held 
to  produce  the  like  effect.  This  was  so  held  in  Bangs  v. 
MosheVj  23  Barb.  478.  Extending  the  time  of  payment  to  the 
principal  debtor  by  the  creditor  discharges  the  surety:  Fellows 
V.  Prentiss^  supra.  Suspending  the  right  of  action  by  the 
creditor  has  the  like  effect,  although  but  for  a  single  day: 
Same  cases,  and  cases  cited.  It  follows  that  the  plaintiff's, 
having  suspended  the  right  to  sue  the  maker  upon  the  note 
until  the  maturity  of  the  check,  the  indorsers  were  thereby  dis- 
charged. The  judge  therefore  erred  in  not  directing  a  verdict 
in  their  favor,  as  requested.  The  order  reversing  the  judgment 
and  granting  a  new  trial  must  be  affirmed,  and  judgment  final 
for  the  defendants  upon  the  stipulation. 

Mb.  JusnoB  Millib  dissented  npon  the  question  of  the  effect  which 
thoold  be  given  to  the  retention  of  the  check  by  the  plaintifil  He  says: 
"The  role  is  weU  settled  that  the  mere  taking  of  an  obligation  haying  time 
to  run  from  the  party  primarily  liable,  or  a  bill  or  note  overdue,  does  not 
operate  to  discharge  the  indorsery  unless  there  is  an  agreement  express  or 
implied  that  the  new  obligation  is  in  payment  of  the  former  one,  or  extend- 
ing the  time  of  payment  in  favor  of  some  other  party  who  is  liable  thereon 
pnor  to  the  indorser:  Tayior  v.  AUent  36  Barb.  294.'*  Mere  indulgence  to  the 
debtor,  which  is  not  obligatory  upon  the  creditor,  and  founded  upon  a  suffi- 
cient consideration,  is  not  enough:  Dorkn  v.  ChrUtie,  39  Id.  613.  He  did 
not  think  the  fMts  shown  at  the  trial  constituted  such  an  agreement.  "  There 
was  no  arrangement,  express  or  implied,  that  the  plaintiffs  should  delay  the 
payment  of  the  note,  and  if  they  had  prosecuted  the  note  after  the  check  was 
received,  and  before  it  was  presented  for  payment^  the  retention  of  the  check 
would  not  have  been  a  valid  defense  to  a  recovery  upon  the  ground  that  it 
was  a  payment,  or  that  the  time  had  been  extended."  He  continues  in  this 
line  of  forcible  argument,  and  says  that  the  question  whether  the  retention  of 
the  chock  under  all  the  circumstances  was  intended  as  an  extension  of  the 
time  of  payment  was  one  of  fact  for  the  jury,  which  they  had  determined  in 
lavor  of  the  plaintiffBi  and  not  one  of  law  for  i.he  court.     He  also  says  that 
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if  there  had  been  an  agreement  for  a  delay,  it  wonld  have  been  without  an j^ 
oonsideratioB. 

SuRXiT  IS  I>iscHABOBD  where  creditor  makes  an  agreement  which  eatop» 
him  from  proceeding  against  the  principal  debtor.  Bdt  snrety  is  not  dis- 
charged, unless  creditor  does  some  act  by  which  he  deprives  himself  of  ibs- 
right  of  proceeding  at  law  in  the  collection  of  the  obligation.  Withoat  sncl» 
an  act,  an  extension  of  time  or  giving  indulgence  will  not  release  or  exonerata^ 
the  surety:  Rucbtr  v.  Rcbmaon,  90  Am.  Dec  412,  and  note.  A  binding  ex- 
tension of  time,  given  to  the  principal  debtor  withoat  the  surety's  assent,  dis- 
charges the  latter,  but  such  release  is  not  effected  by  mere  indulgence  not- 
based  on  a  valid  and  binding  contract:  Note  to  Drukell  v.  Mateer,  80  Id.  107; 
Dkbenon  v.  Cornmiarioners,  63  Id.  373.  Accepting  note  in  lieu  of  former 
debt  suspends  the  remedy  on  the  first  contract  until  the  note  matures,  aafi 
discharges  a  surety  on  the  first  obligation:  Yates  v.  Donalds<m,  61  Id.  283^ 
see  BlytUfUmrg  v.  Bingham^  98  Am.  Dec.  49,  and  note. 

Thb  prinoipal  case  is  cited  to  the  following  points  in  the  cases  named: 
There  have  been  cases  which  hold  that  taking  the  debtor's  note  on  time, 
operating  to  extend  the  time  of  payment,  discharges  a  surety,  unless  it  wa» 
with  his  consent.     But  the  court  show  this  rule  to  be  modified:   Van  Etten  ▼. 
Troudden,  67  Barb.  347;  S.  C,  3  Thomp.  &  0.  606.    Taking  a  new  note 
was  held  to  extend  the  time,  and,  consequently,  discharge  the  surety,  m 
Eimar  v.  Kellert  3  Daly,  485-494.    To  the  same  effect  is  MaierT.  Camoan,  8> 
Id.  275;  S.  C,  57  How.  Pr.  508;  Oroeers'  Bank  v.  Pa^fiM,  7  Hun,  282;  Hmb- 
hard  v.  Oumey,  64  N.  T.  667;  Pcmeroy  v.  Tanner,  70  Id.  550;  Delaware  eCc 
B,  B,  Co.  V.  Burhhardt  36  Hun,  62.    Whether  the  acceptance  of  the  new^ 
obligation  was  an  agreement  for  an  extension  of  time  is  a  question,  and  the 
meaning  of  the  parties  must  govern:  Dunham  v.  Countrjfmanf  66  Barb.  27 K 
Giving  the  new  security  is  an  offer,  and  returning  it  is  an  acceptance:  Atlam- 
tie Naiional Bank qf  N.  T.  v.  /VomJ^yn,  64  Id.  452.    InAvbumete.  Bank  ▼. 
Hwuiker,  72  N.  Y.  266,  the  principal  case  is  distinguidied,  the  oouii  hdldiiis 
that  in  that  case  the  acoeptaaoe  of  the  check  did  not  anumnt  to  an  extension 
of  time.' 
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It  is  Nsolioe^ci  vor  Pasuekokb  on  Stbot-cab  to  leave  or  attempt  t» 
leave  the  car  while  it  is  in  motion,  but  after  he  has  given  nijtioe  for  it 
to  stop,  and  there  are  indications  of  its  doing  so^  he  has  a  right  to  pre- 
pare to  leave. 

Passenger  on  Street-car  is  not  Requirbd  to  Keep  his  Skat  until  the- 
very  moment  the  car  actually  stops.  After  he  has  notified  the  driver  to> 
stop,  and  the  speed  of  the  car  is  checked,  it  is  not  negligence  for  him  t» 
go  upon  the  steps  of  the  car  so  as  to  be  ready  to  alight. 

Mere  Preparation  to  Leave  Street-car  while  It  is  in  Motion  is  not 
or  Itself  Neolioenck,  if  there  are  indications  that  the  car  is  about  t» 
stop. 

Driver  of  Strbbt-oar  Who  Checks  Speed  of  his  Gar  after  Bsnro  Non-^ 
FiED  TO  Stop,  and  then  without  stopping  or  notice  to  the  passengw 
who  was  about  to  alight,  starts  up  with  a  sudden  jerk,  is  guil^  of  .neg« 
ligenoe. 
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PiOTXiroH  07  JuBT.  — In  oases  where  the  fftots  or  inferences  to  be  dranni 
from  them  are  doubtful,  the  only  proper  mle  is  to  fabmit  the  wholo 
matter  to  the  jury,  with  proper  instructions. 

The  opinion  contains  a  Buj£cient  statement  of  the  case. 
John  SlosaoUf  for  the  appellant. 
William  FuUerionj  for  the  respondent. 

By  Court,  Miller,  J.  At  the  close  of  the  plantiflfs  case,  the 
defendant's  counsel  moved  to  dismiss  the  complaint,  upon  the 
ground  that  the  evidence  was  not  sufficient  to  justify  the  jury 
in  finding  that  the  disaster  was  occasioned  by  ne^igence  on 
the  part  of  the  defendant;  also,  that  the  evidence  did  show 
that  the  disaster  was  occasioned  by  negligence  on  the  part  of 
the  plaintiff;  and  upon  the  further  ground  that,  in  any  aspect 
of  the  case  as  then  presented  by  the  evidence,  it  was  a  case  cf 
mutual  negligence,  the  negligence  of  the  plaintiff  concurring 
with  that  of  the  defendant  to  produce  the  injury,  and  con- 
tributing and  conducing  to  bring  it  about.  The  same  motion 
was  renewed  at  the  close  of  the  defendant's  evidence  upon  the 
€ame  ground,  and  upon  the  additional  ground  that  the  plain- 
tiff's case  was  not  improved  by  the  testimony  given  subsequent 
to  the  time  of  resting. 

The  principles  which  are  applicable  to  this  class  of  cases 
have  been  frequently  adjudicated,  and  arQ  so  well  understood 
that  it  is  unnecessary  to  discuss  them  at  length  at  this  time. 
The  negligence  alleged  against  the  plaintiff  was  that  he  had 
left  his  seat,  a  place  of  perfect  safety  and  security,  while  the 
car  was  in  motion,  and  taken  a  position  on  the  step  of  the  car, 
which  exposed  him  to  danger,  and  was  the  means  of  causing 
the  injury.  Unexplained  of  itself,  the  fact  of  thus  volun- 
tarily assuming  a  risk  of  this  kind  would  seem  to  sanction 
the  ground  taken  by  the  defendant;  for  where  a  passenger 
thus  places  himself  in  a  dangerous  and  unusual  position,  and 
exposes  himself  to  extraordinary  hazards,  the  presumption 
would  be  that  he  was  careless  and  negligent,  and  this  pre- 
sumption he  would  be  bound  to  rebut  in  an  action  to  recover 
damages  for  injuries  sustained.  The  evidence  of  the  plain- 
tiff, however,  shows  that  the  plaintiff  desired  to  get  inside  of 
the  car,  and  was  prohibited  by  the  driver  from  doing  so,  and 
•compelled  to  take  a  seat  with  him  outside,  in  company  with 
two  other  persons.  Before  arriving  at  the  corner  of  Thirteenth 
Street  he  asked  the  driver,  with  whom  he  bad  rode  before, 
and  who  knew  where  be  usually  left  the  car,  to  stop,  as  ht 
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wanted  to  get  ofT.  At  this  time  the  horse  was  on  a  trot,  and 
he  was  brought  down  to  a  walk.  The  plaintiff  then  got  onto 
the  step  with  both  of  his  feet,  having  the  papers  under  his  arm, 
and  with  his  left  hand  on  the  handle  of  the  driver's  platform. 
He  sat  next  to  the  driver,  and  was  obliged  to  pass  two  persons 
to  get  to  the  steps.  He  supposed  that  the  driver  was  going  to 
stop,  and  while  standing  there  waiting  for  the  car  to  stop,  re- 
quested him  again  to  stop.  There  was  a  sudden  start  of  the 
oar,  the  horse  going  on  a  trot,  the  plaintiff  was  thrown  from 
the  car,  struck  by  the  wheel,  and  seriously  injured.  There  ^as 
no  brake  on  the  car. 

The  facts  as  established  by  plaintiff's  evidence  proved  that 
he  notified  the  driver  in  due  season,  and  that  he  had  reason  to 
believe  that  the  car  was  going  to  stop.    He  was  very  near  him 
at  the  time,  and  had  a  right  to  suppose  that  the  driver  heard 
him  when  he  spoke.    More  especially  was  he  justified  in  thus 
believing,  from  the  fact  that  the  horses  were  brought  to  a  walk, 
and  the  fact  that  he  spoke  to  him  a  second  time.    With  these 
indications,  I  think  he  had  a  right  to  assume  that  the  driver 
intended  to  stop,  and  that  he  exercised  the  ordinary  care  and 
diligence  which  the  occasion  demanded  in  preparing  to  get  ofiT. 
I  am  not  aware  of  any  rule  which  demands  that  a  passenger 
on  a  railroad  car  in  a  city  shall  wait  and  remain  in  his  seat 
after  indications  have  thus  been  made  manifest  that  the  car  is 
about  to  stop,  without  making  any  movement  whatever  to 
leave.    He  has  a  right  to  assume  from  the  surrounding  cir- 
cumstances that  a  driver  of  a  car,  after  having  been  spoken  to 
once  or  twice,  and  after  making  motions  to  stop  the  car,  will 
allow  him  to  leave  without  proceeding  further;  and,  when  he 
acts  upon  such  an  assumption,  negligence  cannot  fairly  be  im- 
puted to  him.    The  passenger  has  no  right  to  leave  the  car,  to 
jump  from  it  while  in  motion,  but  he  has  a  perfect  and  un- 
questionable right  to  prepare  to  leave  after  notice  given,  and 
particularly  after  he  has  received  intimations  that  his  notice 
is  understood.    There  is  no  such  rule  of  law  which  requires 
him  to  keep  his  seat  until  the  very  moment  that  the  car  has 
actually  stopped.    The  plaintiff  had  a  right,  then,  to  start  to 
leave  when  he  had  spoken  to  the  driver,  and,  unless  he  was 
careless  and  negligent  in  doing  so,  he  did  not  lose  his  right  to 
recover  damages.    Certainly  it  is  not  clear  that  he  was  guilty 
of  negligence,  and  there  was  no  ground  for  dismissing  the  com* 
plaint  for  any  such  reason.    The  proof  as  to  the  defendant's 
negligence  showed  that,  although  the  speed  of  the  car  was 
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stopped  when  the  driver  was  spoken  to  by  the  plaintiff,  it 
moved  on  after  he  had  thus  indicated  that  he  intended  to 
make  a  full  stop,  and  after  he  had  twice  been  requested  to  let 
the  plaintiff  get  off.  It  was  clearly  evidence  of  negligence 
thus  to  proceed.  The  driver  had  compelled  the  plaintiff  to 
take  a  seat  outside  of  the  car,  and,  as  his  testimony  afterward 
shows,  he  knew  that  he  usually  left  the  car  at  this  place.  Ap- 
parently, after  being  8]x>ken  to,  he  paused,  thus  luring  the 
plaintiff  on  to  danger,  and  then  allowing  the  car  to  be  sud- 
denly started  and  producing  the  catastrophe  which  followed. 
Drivers  of  street-cars  have  no  right  to  hold  out  inducements 
to  persons  traveling  by  that  mode  of  conveyance  which  may 
lead  them  into  danger,  and  it  is  of  no  little  importance  to  the 
thousands  who  use  this  means  of  transportation  that  the  rule 
should  be  settled  that  they  are  bound  to  be  cautious  in  *this 
respect,  and  that  the  employees  are  liable  for  a  failure  to  per- 
form a  plain  duty.  There  was  some  evidence  of  negligence 
on  the  part  of  the  defendant's  agent  in  this  case,  and  I  am 
not  prepared  to  say,  as  a  question  of  law,  that  there  was  such 
a  failure  of  proof  as  authorized  the  court  to  take  the  case  from 
the  jury.  The  original  motion  to  dismiss  the  complaint  was 
therefore  properly  denied,  as  none  of  the  grounds  taken  are 
maintainable. 

The  defendant  introduced  evidence  contradicting  the  plain- 
tiff's testimony  as  to  the  main  facts,  and  tending  to  establish 
that  the  plaintiff  was  in  fault.  The  driver  denies  that  he 
heard  the  plaintiff  ask  him  to  stop,  and  it  is  claimed  that  the 
plaintiff  attempted  to  get  off.  He  had  no  right  to  leave  the 
car  while  in  motion,  and  had  he  done  so,  or  attempted  to  do 
so,  the  defendant  would  not  have  been  liable.  Whether  such 
was  the  fact,  and  which  version  of  the  transaction  was  the  true 
one,  was  a  question  of  fact  for  the  jury.  It  is  by  no  means 
manifest  from  the  defendant's  testimony  that  the  plaintiff 
was  negligent,  or  the  defendant  entirely  free  from  it.  It  oaly 
created  a  conflict  in  the  testimony,  which  it  was  eminently 
proper  to  submit  to  the  determination  of  the  jury. 

It  is  said  that  the  judge  erred  in  refusing  to  charge  that  it 
was  negligence  on  the  part  of  the  plaintiff  to  attempt  to  get 
off  the  car  while  in  motion,  and  that  the  plaintiff  was  not 
entitled  to  recover.  This  request  of  the  defendant's  counsel 
assumes  that  the  plaintiff  entirely  failed  to  make  out  a  case, 
and  presents  the  same  point  which  I  have  discussed  in  refer- 
ence to  the  motion  to  dismiss  the  complaint,  and  the  views  I 


784  Nichols  v.  Sixth  Avenue  R.  R.  Co.    [New  York, 

have  expressed  are  applicable  here.  It  was  clearly  a  cbm 
where  the  facts,  or  inferences  to  be  drawn  from  them,  were  in 
«ome  degree  doubtful,  and  the  only  proper  rale  under  such 
^circumstances  is  to  submit  the  whole  matter  to  the  jury,  with 
proper  instructions,  as  is  manifest  was  done  by  the  judge  in 
his  charge.  He  left  it  for  the  jury  to  determine  whether  the 
plaintiff  was  negligent,  and  no  exception  was  taken  to  his 
charge  in  this  particular. 

The  request  to  charge  that  the  plaintiff  was  negligent  in 
placing  himself  upon  the  steps  while  the  car  was  in  motion 
comes  within  the  rule  last  stated,  and  is  covered  by  the  remarks 
already  made.  The  judge's  charge  also  covered  the  i^uest 
to  charge  that  a  passenger  had  a  right  to  retain  his  seat 
until  the  car  stops,  and  the  refusal  or  neglect  of  the  driver  to 
stop  the  car  when  requested  does  not  justify  the  passenger  in 
attempting  to  leave  the  car  while  in  motion,  and  that  if  he 
makes  such  attempt,  he  does  it  at  his  own  risk,  and  is  guilty 
of  negligence,  and  cannot  recover.  The  whole  question  of 
negligence  was  submitted  to  the  jury,  and  I  think  embraced 
this  proposition.  The  mere  preparation  to  leave  a  car  while 
in  motion  is  not  of  itself  negligence,  as  I  think  I  have  shown^ 
if  there  are  indications  of  its  stopping;  and  the  abstract  propo- 
sition presented  by  this  request  would  compel  a  passenger  to 
remain  quiet  in  his  seat  until  there  was  an  entire  stop,  which 
I  do  not  think  the  law  demands.  Such  a  rule  would  require 
unusual  delays  in  the  transportation  of  passengers  by  means 
of  city  railroad  cars,  and  I  think  is  not  necessary  in  the  exer- 
cise of  a  proper  degree  of  care  and  caution.  While  passengers 
have  no  right  to  jump  off  a  car  while  in  motion,  or  to  make 
an  attempt  to  do  so,  yet  they  are  authorized  to  prepare  to  leave 
when  there  is  evidence  of  an  intention  to  stop,  or  any  signal 
given  for  such  a  purpose. 

The  request  to  charge  that  the  absence  of  a  brake  was  im- 
material and  did  not  constitute  negligence  was  also  properly 
refused,  because  it  was  substantially  covered  by  the  charge 
made.  The  judge  charged  in  substance  that  if  the  fact  was, 
according  to  the  driver's  theory,  that  he  heard  no  request  of 
the  boy  to  get  off,  and  had  no  idea  of  his  attempting  to  do  so, 
then  no  injury  could  have  resulted  from  the  absence  of  a 
brake;  while  if  it  were  otherwise,  we  might  suppose  the  brake 
would  serve  to  prevent  the  start,  or  prevent  any  jar  that  would 
throw  the  boy;  and,  under  such  a  state  of  circumstances,  it 
would  be  unimportant  whether  there  was  or  was  not  a  brake. 
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This  I  think  was  all  that  the  case  required,  and  was  a  proper 
presentation  of  the  sabject,  and  no  exception  was  taken  to  this 
part  of  the  charge. 

I  have  examined  the  other  exoeptions  to  the  refusal  to 
Ksharge,  and  have  arrived  at  the  conclusion  that  they  are  not 
well  taken,  and  demand  no  discussion.  The  judgment  ap- 
pealed from  should  be  affirmed. 

Judgment  affirmed. 

Whkrb  Evidxnob  is  Ck>N7LiorDro  m  Case  or  VwauawsoE,  tin  proper 
.practice  is  to  sabmit  the  question  to  the  jury,  under  proper  instmctionsi 
I><mald9(mY.  Misriuijpfi  etc  R.  R.  Co.,  87  Am.  Deo.  891;  lAmmfOUetc  R.  R, 
<7o.  V.  CoUiM,  87  Id.  486;  Snow  v.  ffouMiomc  R,  R.  Co.,  85  Id.  720;  Smith  v. 
<yOoimor,  80  Id.  582;  PhOade^phia  etc  R.  R.  Co.  ▼.  Spearen,  86  Id.  544; 
Johmmm  v.  Wmona  etc  R.  R.  Co.,  88  Id.  83;  Simmons  ▼.  Neio  Bedford,  V.,  A 
N.  8.  Co.,  93  Id.  99,  and  notes. 

Street-oab  Dbivxr^  Nboliobncs  or:  See  dianffom  ▼.  Brooklyn  R.  R.  Co., 
-98  Am.  Bea  66. 

Neouoxnge. — ^Where  railroad  company  has  omitted  to  perform  a  duty,  and 
by  that  omission  another  has  been  lulled  into  a  fancied  security  so  that  he 
igoes  into  a  dangerous  place  and  receives  an  injury  which  he  might  have 
avoided  if  the  company  had  performed  its  duty,  it  cannot  take  advantsge  of 
sach  act:  Pennayhcmia  R.  R.  Co.  ▼.  Ogier,  78  Am.  Deo.  322.  Upon  the  question 
-of  negligence  generally,  see  Mangam  v.  Brook^fn  R.  R,  Co.,  98  Id.  66;  O'Mara 
V,  Hudson  River  R.  R.  Co.,  98  Id.  61;  and  Ocmake  ▼.  New  York  dfff.RR. 
•Co.,  98  Id.  58,  and  notes. 

Thb  FiuNoiPAL  CASS  IS  cutxd  to  the  point  that  the  fact  that  a  traveler  got 
-off  acar  while  still  in  motion  is  not»|»^M^  and  as  a  matter  of  law,  negligenoe^ 
but  is  a  question  for  the  jury,  in  ifmirM  ▼•  TkM  Avenue  R.  R.  Co.,  BO'S.  Y. 
19nper.  Ct.  115;  and  to  much  the  same  offset  in  Morrison  ▼.  Erie  F^jf  Co.,  56 
IT.  T.  902,  310l  Street-oar  ooodnctors  must  gLve  passengers  a  reasonably  safe 
•opportunity  to  alight^  and  if  he  starts  hii  car  before  thattime^  itis  nai^igenoet 
PosiXm  ▼.  Broadway  and  Seeem^AveimeR.  R.  Co.,  61  Id.  621.  Theoompany  is 
jresponsiblo  for  ihe  slightest  motion  of  the  oar  while  the  psssengsr  is  alight- 
ing; unless  it  was  uuaToidablo:  PKOUpsy.  RmsedaerAS.  R.  J?»(7o.,  57Bartk 
^1.  Where  a  train  is  entering  the  depot  and  about  to  stop^  a  passenger  may 
rise  from  his  seat  and  prepare  to  alight:  Wylde  ▼.  NoHhmm  ML  R.  Ox,  5S 
jr.  T.  leiia  a,  U  AbU  P».,  N.  a,  223^  aU  dti^g  tha prino^  cm. 
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bzAn  ITPON  Coimmov— Words  Kioibsabt  to  Gebatb.— Hie  words 
"upon  oondition  "  or  " provided  always  *'  are  not  absolutely  nsoesssiy 
to  create  an  estate  upon  condition;  their  equivalent  is  sufficient.  If  the 
oonveyance  provides  that  if  the  grantee  makes  any  erections  upon  the 
demised  premises  which  will  obstruct  a  certain  view  the  land  shall  ba 
forfeited  to  the  grantor,  this  creates  an  estate  upon  condition. 
Am.  Dia  Vol.  XCVn-M 
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StBAHOERS  to  CoNVEVANCE,    Wlliril   CONTAIN'^  MrHR  COVEMATT  iirnvi<Hng 

against  certain  constructions  which  may  be  nor  ion  ^  or  offenrive  to  them, 
m*y,  upon  the  breach  of  such  covenant,  be  atlorded  relief  in  eqtuty^ 
while  they  cannot  sue  at  law  upon  the  oovenant^  aa  it  was  intended  for 
their  benefit,  ami  will  lie  doemod  to  have  given  them  an  oaaement  in  the' 
land,  and  equity  will  prevent  its  violation  by  an  injonction. 

DmcnvB  Title — Aokeement  not  to  OaHTRUCT  View. —  Where  one  who- 
has  covenanted  to  convey  land  holds  under  a  deed  which  provides  that, 
if  any  erections  are  made  on  said  land  which  obstruct  a  certain  view  of 
a  certain  neighbor,  the  land  shall  be  forfeited  to  the  grantors  for  aud^ 
neighbor's  use,  his  estate  is  upon  condition,  which  condition  is  valid, 
although  in  favor  of  a  stranger,  and  his  title  is  not  perfect. 

DmcTivB  Title  —  Purchaser  kot  Required  to  Take  Part. —  PRrty  con- 
tracting to  purchase  an  entire  estate  will  not  be  compelled  to  take  part 
of  it  in  case  a  defect  appear  in  the  title  to  the  balance,  even  if  proper- 
tionate  compensation  can  be  awarded  for  the  part  in  respect  to  whicb- 
the  title  is  defective. 

Value  or  Improvements. — One  in  possession  of  land  under  agreement  of 
purchase,  which  rerjuired  him  to  make  large  expenditures  for  improve- 
ments thereon,  as  a  condition  upon  which  he  was  to  receive  his  deed, 
where  the  title  proves  to  be  defective,  has  an  et|uitable  lien  upon  the- 
land  for  the  vahio  of  his  improvements. 

Notice. —  Where  plaintiff's  deed  contains  a  reference  to  another  deed  duly 
recorded,  which  contains  a  condition  limiting  his  estate,  he  will  be  held. 
to  have  had  notice  of  the  condition. 

The  opinion  contains  a  suflicient  statement  of  the  case. 

By  Court,  Clerke,  J.  This  action  was  brought  to  recover 
a  block  of  land  at  New  Brighton,  county  of  Richmond,  and 
sundry  articles  of  furniture,  which  the  plaintiff,  on  the  3cl  of 
Alarch,  1858,  contracted  to  sell  and  convey  to  the  defendant^ 
Petcler,  for  fifty-seven  thousand  five  hundred  dollars. 

The  defendants  refuse  to  accept  the  property  and  complete- 
the  contract,  on  the  ground  that  the  plaintiff  is  unable  to  give- 
a  good  title  to  the  block  of  land.  They  also  set  up  that,  by- 
reason  of  this  failure  on  the  part  of  the  plaintiff,  and  of  the 
expense  of  various  improvements  upon  the  premises,  made  hy 
them  in  conformity  with  the  contract,  they  were  entitled  to 
have  these  expenses  paid  by  the  plaintiff,  as  a  condition  of  bi» 
recovery,  and  to  have  them  declared  a  lien  upon  the  premises. 
There  have  been  two  trials:  one  before  three  referees,  who  found 
in  favor  of  the  plaintiff,  but  up6n  appeal  to  the  general  terni^ 
the  judgment  was  reversed.  The  second  was  before  one  ref- 
eree, who,  in  conformity  with  the  decision  of  the  general  term^ 
decided  in  favor  of  the  defendants.  On  api>eal  to  the  general 
term,  the  judgment  was  affirmed.  From  tliat  judgment  of  the^ 
general  term,  ttiis  appeal  is  taken  by  the  plaintiff. 

The  objection  to  the  title  arises  from  a  covenant  in  a  deed^ 
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dated  30th  of  October,  1846,  made  by  one  Bartlett  and  wife 
to  Samuel  M.  Fox.  Fox  covenanted  with  Bartlett,  for  himself, 
his  heirs  and  assigns,  not  to  erect  or  suffer  to  be  erected  on 
the  premises  any  structure  or  building  of  any  kind,  whereby 
the  view  or  prospect  of  the  bay  from  any  part  of  the  dwelling- 
house  of  John  C.  Green  shall  be  obstructed  or  impaired  in  any 
manner  or  degree  whatever.  In  case  of  breach,  the  premises 
were  to  be  forfeited  to  Bartlett,  for  the  use  of  Green,  his  heirs 
and  assigns.  Bartlett  had  received  from  one  Davis  a  deed  of 
the  premises,  on  the  25th  of  September,  1846.  The  considera- 
tion was  paid  by  the  said  Green,  at  whose  request  the  deed 
was  taken  in  the  name  of  Bartlett.  There  were  several  inter- 
mediate conveyances  prior  to  the  3d  of  March,  1858,  when  the 
premises  were  conveyed  to  the  plaintiff  by  Victor  De  Launay 
and  several  other  joint  owners.  All  the  conveyances  were 
duly  recorded.  It  is  not  shown  that  the  plainti^  had  express 
notice  of  the  covenant  agreed  to;  but  as  the  conveyance  un- 
der which  he  holds  refers  to  a  deed  in  which  it  is  contained, 
and  as  the  conveyances  are  all  recorded,  it  must  be  assumed 
that  he  had  notice  of  it. 

The  referee  finds  that  the  restrictive  covenant  greatly  lessens 
the  value  of  the  premises  (Bartlett  strip)  for  general  purposes; 
but  that  it  is  not  essential  to  the  use  and  enjoyment  of  the 
other  portions  of  the  property,  and  that  a  just  amount  of  com- 
pensation, on  account  of  the  restriction,  might  be  awarded  to 
the  defendants  by  proportionate  abatement  of  the  purchase- 
money,  and  of  the  interest  paid  by  the  defendants. 

He  finds  that  the  dwelling-house  of  Green,  which  was  then 
two  stories  high,  was  raised,  in  1857,  another  story  of  about 
ten  feet.  The  site  of  the  former  scuttle  on  the  roof,  and  of  tlie 
points  of  vision  therefrom  toward  the  bay,  as  it  formerly  ex- 
isted, is  now  in  the  interior  of  the  house,  surrounded  by  walls. 
By  the  addition  of  the  third  story,  an  additional  view  toward 
the  bay  was  afforded  from  the  windows  in  the  third  story,  and 
an  increased  view  from  the  roof,  and  in  the  line  of  view  from 
the  third  story  windows  to  the  bay  over  the  premises  in  ques- 
tion. Any  erection  thereon,  to  the  height  of  from  seven  to  ten 
feet,  would  interfere  with  and  interrupt  such  view. 

The  plaintiff  was  unable  to  obtain  a  release  of  the  land 
from  the  restriction;  and  the  defendants  Hatzfeld  and  Kober, 
on  the  trial,  elected  to  rescind  the  agreement  between  plaintiff 
and  Peteler  (they  being  assignees  thereof),  and  recover  the 
damages  to  which  they  are  entitled  against  the  plaintiff. 
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The  referee  held,  as  matter  of  law,  that  the  reBtriction  in  the 
deed  from  Bartlett  to  Fox  could  be  enforced  on  the  part  of 
Bartlett,  by  entry,  or  on  the  application  of  Qreen,  by  injunc- 
tion, and  therefore  that  the  plaintiff's  title  was  not  good;  that 
the  defendants  were  entitled  to  rescind  the  agreement,  and 
recover  their  damages  against  the  plaintiff,  which  were  ad- 
justed at  $23,831.26,  and  were  declared  to  be  an  equitable  lien 
upon  the  premises,  the  payment  of  which,  by  the  plaintiff  is 
a  condition  precedent  to  their  recovery,  and  that,  until  pay- 
ment, the  defendants  were  entitled  to  possession. 

The  principal  question  for  our  consideration  is.  Was  the  re- 
strictive clause  in  the  deed  from  Bartlett  to  Fox  valid?  The 
counsel  for  the  plaintiff  maintains  that  in  no  case  can  any 
revocation  in  a  deed,  either  as  a  condition  or  as  a  covenant,  be 
made  in  favor  of  a  stranger,  and  that  Green,  in  whose  favor 
this  restriction  was  made,  was  a  stranger. 

The  counsel  maintains  that  it  is  not  a  condition,  and  refers 
us  to  Coke  upon  Littleton  that  the  words  employed  do  not 
constitute  a  condition,  aiid  that  the  words  *'  upon  condition  " 
or  **  provided  always  "  must  be  used,  in  order  to  make  a  con- 
dition. But  nothing  of  the  kind  can  be  found  in  that  commen- 
tary. Undoubtedly,  in  the  note  204  a  (section  330),  it  is  said 
that  "  some  words  of  themselves  make  a  condition,  and  some 
others  do  not  of  themselves  make  a  condition,"  but  it  is  added, 
*^  without  a  conclusion  and  clause  of  re-entry,"  that  is,  without 
a  clause  of  re-entry  or  forfeiture,  the  words  '^  upon  condition  " 
or  "  provided  always,"  or  some  equivalent  words,  must  be  em- 
ployed. The  words  in  the  clause  of  the  deed  in  question  are, 
that  the  land  shall  be  forfeited  to  the  grantor,  if  the  grantee, 
his  heirs  or  assigns,  should  erect  the  prohibited  construction. 
This  is  language  as  positive  as  could  possibly  be  employed  to 
make  the  land  described  in  that  deed  an  estate  upon  condition; 
and  it  makes  it  no  less  valid  because  the  thing  prohibited  is 
declared  to  be  for  the  protection  or  convenience  of  a  person 
occupying  adjoining  land.  No  principle  is  better  established 
now  than  that,  even  under  a  mere  covenant  in  a  deed  provid- 
ing against  certain  constructions  which  may  be  noxious  or 
offensive  to  neighboring  inhabitants,  on  the  breach  of  the  cov- 
enant, those  who  have  suffered  from  it,  though  not  parties  to 
the  deed,  would  be  afforded  relief  in  equity.  Of  course  they 
could  not  sue  at  common  law  on  the  covenant;  yet  as  the  cov- 
enant was  intended  for  their  benefit,  it  will  be  deemed  to  have 
given  them  an  easement  in  the  land,  and  a  court  of  equity 
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will  interpose  to  give  them  relief,  by  injunction,  against  its  in- 
fraction. The  books  abound  with  cases  of  this  kind.  The 
principal  in  our  own  courts  are  Barrow  y.  Richard^  8  Paige, 
351  [35  Am.  Dec.  713],  and  Broum  v.  JoneSj  23  Barb.  158. 

It  is  very  possible  that  under  the  rule  in  Spencer's  Caee^  5 
Coke,  161  (contained  also  in  1  Smith's  Lead.  Cas.,  Phil.  ed. 
1866, 129),  if  this  provision  was  merely  a  covenant,  containing 
no  words  of  re-entry  or  forfeiture,  that  no  relief,  at  a  remote 
period  in  the  history  of  our  law,  would  be  afforded  even  by  a 
court  of  equity.  In  that  case,  a  lessee,  by  indenture,  cove- 
nanted for  himself,  his  executors  and  administrators,  that  he, 
his  executors  or  assigns,  would  build  a  brick  wall  upon  part 
of  the  land  demised;  held,  if  the  lessee  assigns  his  term,  such 
covenant  does  not  bind  his  assignee,  and  as  the  lessee  provided 
to  do  something  not  in  esee^  in  relation  to  the  land,  it  was 
something  which  was  merely  collateral.  Hence,  perhaps,  un- 
der the  rule  in  that  case,  a  mere  promise  not  to  erect  a  build- 
ing on  a  part  of  the  land  granted,  not  relating  to  a  thing  in 
eese^  would  be  considered  merely  collateral,  and  not  binding  on 
an  assignee.  Although  Spencer' s  Case^ supra j  and  the  admirable 
notes  and  comments  to  be  found  in  this  recent  edition  of 
Smith's  Leading  Cases  by  Mr.  Smith  and  the  American  edi- 
tors, contain  a  fund  of  learning  of  great  practical  utility  in  the 
present  day,  yet  it  is  evident  that  the  case  has  no  application 
to  the  present  subject,  whether  we  regard  the  provision  in  the 
deed  as  a  covenant  merely  or  as  a  condition.  That  it  is  the 
latter,  and  therefore  subjects  the  land  to  a  forfeiture  if  the  pro- 
hibited thing  should  be  done,  I  think  there  can  be  no  reason- 
able doubt.  The  referee  was  therefore  substantially  correct  in 
finding  that  the  title  tendered  by  the  plaintiff  was  not  a  good 
and  sufScient  title.  The  defendants  contracted  to  purchase 
the  entire  property;  and  they  cannot  now  be  compelled  to  take 
a  part  of  it,  even  if  proportionate  compensation  were  awarded 
for  the  part  in  respect  to  which  the  title  is  defective.  In  the 
language  of  Story:  "A  party  contracting  for  the  entirety  of  an 
estate  will  not  be  compelled  to  take  an  aliquot  part  of  it,"  re- 
ferring to  Dalby  v.  PvUen^  3  Sim.  29.  We  are  next  to  consider 
whether  the  referee  was  correct  in  deciding  that  the  defendants 
had  an  equitable  lien  on  the  laud  for  the  money  which  they 
had  expended  in  improvements  on  it. 

We  must  bear  in  mind  that  the  defendants  went  into  pos- 
session under  a  contract  which  required  them  to  expend 
twenty  thousand  dollars  upon  the  premises  in  permanent  im« 
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proTements,  as  a  necessary  condition  to  entitle  them  to  a  deed^ 
and  accordingly,  within  the  time  required,  they  expended  that 
amount  in  permanently  improving  the  property,  upon  the 
faith  that  at  the  appointed  time  the  plaintiff  would  give  a 
sufficient  title.  In  the  Attamey-Oeneral  v.  Bcdid  College^  9 
Mod.  411,  Lord  Chancellor  Hardwicke  held  that  where  a  lease 
was  good  at  law,  equity  will  not  set  it  aside  without  allowing 
for  lasting  improvements.  But  in  Putnam  v.  Ritehiej  4  Paige, 
390,  the  chancellor  of  this  state  refused  to  make  such  an  al- 
lowance for  improvements  in  favor  of  a  purchaser  who  had 
made  his  expenditures  for  improvements  in  good  faith,  sup- 
posing that  he  was  the  owner,  under  a  conveyance  which 
turned  out  to  be  void.  He  intimated,  however,  that  his  opin- 
ion would  be  different  in  a  case  where  the  legal  title  was  in 
the  person  who  had  made  the  improvements  in  good  faith, 
and  the  equitable  title  in  another,  who  was  compelled  to  re- 
tort to  equity  for  relief.  This  hypothetical  case  would  be 
very  similar  to  that  decided  by  Lord  Hardwicke.  Li  Bright 
V.  Boyd,  1  Story,  478,  which  was  an  action  for  rents  and 
profits  after  a  recovery  upon  a  legal  title,  the  owner  was 
compelled  to  allow  a  deduction  in  favor  of  a  bona  fide  posses- 
sor of  the  amount  expended  in  good  faith  for  permanent  im- 
provements. This,  to  be  sure,  is  not  exactly  the  case  before 
us;  but  the  opinion  delivered  by  Mr.  Justice  Story  unequivo- 
cally sustains  the  principle  adopted  by  the  court  below,  and 
maintains,  as  he  asserts  in  his  Equity  Jurisprudence  (2  Story's 
Eq.  Jur.,  sees.  1234, 1237):  *^  Where  a  party,  lawfully  in  posses- 
sion under  a  defective  title,  has  made  permanent  improve- 
ments, if  relief  is  asked  in  equity  by  the  true  owner,  he  will  be 
compelled  to  allow  for  such  improvements.''  King  v.  Thomp' 
son,  9  Pet.  204,  in  the  United  States  supreme  court,  is  perhaps 
more  in  point.  The  plaintiffs  were  the  vendees,  who  filed  a 
bill  for  a  specific  performance,  the  legal  title  being  in  the  de- 
fendants. The  specific  performance  was  denied  on  account  of 
uncertainty  in  the  contract  as  to  the  person  in  whom  the  title 
was  to  be  vested;  but  the  vendees  were  allowed  their  expendi- 
tures, and  the  premises  were  directed  to  be  sold  for  the  pur- 
pose of  repaying  them. 

The  case  before  us  is  stronger  than  any  of  those  to  which  I 
have  referred.  The  defendants  were  lawfully  in  possession, 
and  not  only  thought  that  the  plaintiff  could  fulfill  his  prom- 
ise, but  they  incurred  the  expenditure  in  exact  accordance 
mth  the  requirements  upon  which  the  plaintiff  insisted,  and 
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which  he  provided  for  in  the  coDtract.  I  have  no  doubt» 
therefore,  that  the  conclusions  of  the  referee  relative  to  thia 
fact,  as  well  as  to  the  whole  of  the  case,  are  correct. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

Ebtatk  upon  CoNDmoN.  — What  language  nsiiaUy  neoenuy  to  cwatti 
43ee  Bawttm  t.  School  DiOrki,  83  Am.  Deo.  670^  and  note. 

Ck>vsirANTB  OB  CkurprriOHs  ni  Deeds  BBGULATnro  Use  or  Pbeiobbb  Cknr- 
TETED.  —  Many  oaaee  upon  this  question  are  dted  in  the  notes  to^  and  a  fnU 
^ifwiyiiftn  of  it  had,  witii  conclusions  simihir  to  those  arriTed  at  in  the  prin* 
•dpal  case,  in  Parker  t.  NighiinffaU^  83  Am.  Dea  032;  WhUne^  t.  Unkm  Ifp 
Oo.,  71  Id.  716;  and  Jewell  r.  i^ee^  92  Id.  744. 

Imfboyembntb,  when  Pabit  nr  Possebbion  can  Rsoover  iob,  and  when 
•eoDstitote  equitable  lien  on  premises,  see  Sariaim  t.  BamUkmf  $2  Am.  Deo. 
4S24»  and  note  629;  C<mover  t.  SmUh,  86  Id.  247,  and  note. 

NonoE.  — Aotusl  knowledge  of  restrietions  or  reservations  in  a  deed  is  no* 
oeoessary.  One  denying  title  under  it  will  be  held  ooostmotiTelj  noHflad  of 
ifesooatents:  Note  to  FAItii^T.  CMm  i^V  Cb.,  71  Am.  Dee.  78S. 
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Bbwibb.— One  who  gives  information  before  a  reward  Is  offvad,  whlsh 
leads  to  the  arrest  of  a  criminal  for  whose  "apprehension  and  ooavio- 
tion"  a  reward  was  afterwards  offered,  is  not  entitled  to  the  reward, 
although  in  addition  thereto  he  was  active  in  assisting  the  proeecuting 
officers,  and  in  procuring  evidence  in  the  hope  of  flaming  such  reward. 

OfVEB  or  Rbwabd  ior  Abbbst  and  Ck>NYionoN  oy  Obdonal  relates  to 
information  thereafter  to  be  given,  and  is  not  a  promise  to  reward  any 
person  for  past  information  gratuitously  given. 

OfVEB  or  Bewabb  when  Acted  upon  is  GoNTBAor,  and  as  there  ean  be 
no  assent  to  that  of  which  party  has  no  knowledge,  one  cannot  reoover 
lor  services  performed  in  ignorance  of  the  offer,  or  before  it  was  made. 

To  Entitle  One  to  Bewabd  OfVBBED  iob  "Afpbehension  and  Covno* 
noN  "  or  Obdunal,  his  servicee  must  have  been  instrumental  in  pro* 
curing  both  the  apprehension  and  conviction. 

Thb  opinion  contains  a  sufficient  statement  of  the  case. 

By  Court,  Clebke,  J.  In  consequence  of  the  murder  of  a 
woman  in  the  county  of  Wayne,  on  the  25th  of  September^ 
1859,  the  governor  offered  a  reward,  on  the  Sd  of  October 
following,  of  five  hundred  dollars  to  any  person  or  persons 
^'who  would  give  such  information  as  should  lead  to  the 
apprehension  and  conviction"  of  the  murderers.  On  the 
14th  of  October,  the  defendant,  as  sheriff  of  the  said  county^ 
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offered  a  reward  of  two  hundred  doUais,  in  addition  to  that 
offered  by  the  govemoty  to  any  person  or  persona  ''who  will 
give  such  information  as  shall  lead  to  the  apprehension  and 
conviction  of  the  person  or  persons  guilty  of  the  murder,"  etc 

On  the  trial,  Jones,  one  of  the  plaintiffs,  testified  that  he 
gave  information  of  the  murder  on  the  26th  of  September, 
tbe  day  the  woman  was  found  dead.    Several  questions  were 
asked  of  this  witness  relative  to  tbe  person  to  whom  he  gave 
this  information,  and  relative  to  other  information  which  he 
had  given  in  relation  to  the  murder  and  tbe  murderer  before 
the  reward  was  offered,  or  before  he  heard  of  it.    The  jadge 
at  the  circuit  sustained  the  objection,  and  excluded  the  evi- 
dence.   This  was  correct.    It  is  palpably  unnecessary  to  refer 
to  authority  to  show  that  any  information  given  by  Uie  plain- 
tiffs previous  to  the  offer  of  the  reward  could  not  entitle  them 
to  the  beuefit  of  it.    The  defendant,  as  sheriff,  contracted  for 
information  to  be  thereafter  given.    He  did  not  promise  to 
reward  any  person  for  past  information  gratuitously  given. 
In  fact,  no  part  of  tbe  plaintiff's  conduct  was  in  reference  to 
the  reward.    Jones  expressly  says  so  in  his  testimony  befi>re 
the  county  judge.    He  says:  "I  told  what  I  knew,  prior  to  the 
11th  of  October,  1859;  all  that  I  told  of  I  did  without  refer- 
ence to  any  reward,  and  without  expectation  of  receiving  any 
reward  for  so  telling;  I  did  it  for  the  public  good."    For  this 
gratuitous  service  to  the  state,  this  patriot  now  claims  the 
benefit  of  the  reward. 

Tbe  complaint  was  properly  dismissed.  The  juc^pnent 
should  be  affirmed,  with  costs. 

Woodruff,  J.  On  the  14th  of  October,  1859,  the  defendant 
caused  a  notice  to  be  published,  offering  a  reward  of  two  hun- 
dred dollars  ^'  to  any  person  or  persons  who  will  give  such 
information  as  shall  lead  to  the  apprehension  and  conviction 
of  the  person  or  persons  guilty  of  the  murder  of"  a  certain 
unknown  female. 

On  the  fifteenth  day  of  October,  before  the  plaintiffs  had 
seen  or  heard  of  the  offer  of  this  reward,  one  Fee  was  arrested 
and  put  in  jail;  and  though  not  in  terms  so  stated,  the  case 
warrants  the  inference,  that,  by  means  of  the  evidence  given 
by  the  plaintiffs  on  his  trial,  and  their  efforts  to  procure  testi- 
mony,  Fee  was  convicted. 

This  action  is  brought  to  recover  the  reward  so  offered.  On 
the  trial,  the  plaintiffs  proved  the  publication  of  the  notice. 
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and  then  prc^Bod  to  prove  that  they  gave  informationi  befdre 
the  notice  was  known  to  them,  which  led  to  the  aneet  of  Fee. 
This  evidence  was  excluded.  The  plaintiffs  then  offered  to 
prove  that,  with  a  view  to  this  reward,  they  spent  time  and 
money,  made  disclosures  to  the  district  attorney,  to  the  grand 
jury,  and  to  the  court  on  the  trial,  after  Fee  was  in  jail,  and 
that  without  their  effort,  evidence,  and  exertion  no  indict- 
ment or  conviction  could  have  been  bad.  This  evidence  was 
excluded. 

The  court  thereupon  directed  a  nonsuit. 

It  is  entirely  clear  that,  in  order  to  entitle  any  person  to 
the  reward  offered  in  this  case,  he  must  give  such  informatioii 
as  shall  lead  to  both  apprehension  and  conviction.  That  is, 
both  must  happen,  and  happen  as  a  consequence  of  the  in- 
formation given.  No  person  could  claim  the  reward  whose 
information  caused  the  apprehension  until  conviction  fol- 
lowed; both  are  conditions  precedent.  No  one  could,  there- 
fore,  claim  the  reward  who  gave  no  information  whatever 
until  after  the  apprehension,  although  the  information  he 
afterward  gave  was  the  evidence  upon  which  conviction  was 
had,  and  however  clear  that,  had  the  information  been  con- 
cealed or  suppressed,  there  could  have  been  no  conviction. 
This  is  according  to  the  plain  terms  of  the  offer  of  the  reward, 
and  is  held  in  Jones  v.  Phoenix  Bankj  8  N.  Y.  228;  Thatcher  v. 
England^  3  Com.  B.  254. 

^  the  last  case,  it  was  distinctly  held  that,  under  an  offer 
of  reward  payable  '*  on  recovery  of  property  stolen  and  con- 
viction of  the  offender,"  a  person  who  was  active  in  arresting 
the  thief,  and  finding  and  restoring  part  of  the  stolen  prop- 
^^7i  givii^S  information  to  the  magistrates,  tracing  to  London 
other  of  the  property,  and  producing  pawnbrokers  with  whom 
the  prisoner  had  pledged  it,  and  who  incurred  much  trouble 
and  expense  in  bringing  together  witnesses  for  the  prosecution, 
was  not  entitled  to  the  reward,  as  it  appeared  that  another 
person  gave  the  first  information  as  to  the  party  committing 
the  robbery. 

In  the  present  case,  the  plaintiff,  after  the  advertisement  of 
the  defendant's  offer  of  a  reward  came  to  bis  knowledge,  did 
nothing  toward  procuring  the  arrest,  nor  which  led  thereto, 
for  at  that  time  Fee  had  already  been  arrested. 

The  cases  above  referred  to,  therefore,  establish  that,  if  bo 
information  came  from  the  plaintiffs  which  led  to  the  arrest 
of  Fee,  the  plaintiffs  are  not  entitled  to  recover,  however  much 
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the  information  they  subsequently  gave,  and  the  efforts  they 
made  to  procure  evidence,  may  have  contributed  to,  or  even 
have  caused,  his  conviction;  and  therefore  eyidence  that  it 
was  their  efforts  and  information  which  led  to  his  conviction 
was  wholly  immaterial,  if  they  did  not  prove  that  they  had 
l^ven  information  which  led  to  his  apprehension,  and  was 
properly  rejected. 

The  question  in  this  case  is  simple.  A  murderer  having 
been  arrested  and  imprisoned  in  consequence  of  information 
given  by  the  plaintiff  before  he  i»  aware  that  a  reward  is  of- 
fered for  such  apprehension,  is  he  entitled  to  claim  the  reward 
in  case  conviction  follows? 

The  ruling  on  the  trial,  excluding  all  evidence  of  informa- 
tion given  by  the  plaintiffs  before  they  heard  of  this  reward, 
necessarily  answers  this  question  in  the  negative. 

The  case  of  WiUiams  v.  Canvardine^  4  Barn.  &  Aid.  621,  and 
flame  case  at  the  assizes,  5  Car.  &  P.  566,  holds  that  a  person 
who  gives  information  according  to  the  terms  of  an  offered 
reward  is  entitled  to  the  money,  although  it  distinctly  appeared 
that  the  informer  had  suppressed  the  information  for  five 
months,  and  was  led  to  inform,  not  by  the  promised  reward, 
but  by  other  motives.  The  court  said  the  plaintiff  had  proved 
performance  of  the  condition  upon  which  the  money  was  pay- 
able, and  that  established  her  title;  that  the  court  would  not 
look  into  her  motives.  It  does  not  appear  by  the  reports  of 
this  case  whether  or  not  the  plaintiff  had  ever  seen  the  notice 
or  handbill  posted  by  the  defendant  offering  the  reward;  it  does 
not,  therefore,  reach  the  precise  point  involved  in  the  present 
appeal. 

I  perceive,  however,  no  reason  for  applying  to  an  offer  of 
reward  for  the  apprehension  of  a  criminal  any  other  rules  than 
are  applicable  to  any  other  offer  by  one  accepted  or  acted  upon 
by  another,  and  so  relied  upon  as  constituting  a  contract 

The  form  of  action  in  all  such  cases  is  assumpsit.  The  de- 
fendant is  proceeded  against  as  upon  his  contract  to  pay,  and 
the  first  question  is,  Was  there  a  contract  between  the  parties? 

To  the  existence  of  a  contract  there  must  be  mutual  assent, 
or  in  another  form  offer  and  consent  to  the  offer.  The  motive 
inducing  consent  may  be  immaterial,  but  the  consent  is  vital. 
Without  that  there  is  no  contract.  How,  then,  can  there  be 
consent  or  assent  to  that  of  which  the  party  has  never  heard? 
On  the  fifteenth  day  of  October,  1859,  the  murderer  Fee  had, 
in  consequence  of  information  given  by  the  plainti£b,  beea 
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apprehended  and  lodged  in  jail.  But  the  plaintififs  did  not, 
in  giving  that  information,  manifest  any  assent  to  the  defend* 
(  hint's  offer,  nor  act  in  any  sense  in  reliance  thereon;  they  did 

:  not  know  of  its  existence.    The  information  was  voluntary, 

and  in  every  sense  (material  to  this  case)  gratuitous.  The 
offer  could  only  operate  upon  the  plaintiffs  after  they  heard 
-nf  it.  It  was  prospective  to  those  who  will  in  the  future  give 
information,  etc. 

An  offer  cannot  become  a  contract  unlesfr  acted  upon  or 
assented  to. 

Such  is  the  elementary  rule  in  defining  what  is  essential  to 
a  contract:  Chitty  on  Contracts,  5th  Am.  ed.,  Perkins's  notes, 
p.  10,  9,  and  2,  and  cases  cited.  Nothing  was  here  done  to 
procure  or  lead  to  Fee's  apprehension  in  view  of  this  reward. 
Indeed,  if  we  were  at  liberty  to  look  at  the  evidence  on  the 
first  trial,  it  would  appear  that  Fee  was  arrested  before  the 
defendant  offered  the  reward. 

I  think  the  evidence  was  properly  excluded,  and  the  non- 
6uit  necessarily  followed. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


Rewabds. —  The  law  zeUtbig  to  rewudB  is  disouned  at  length  in  Rifer  t. 
^Itockwell,  73  Am.  Deo.  034,  and  the  note  thereto.  In  this  note  it  is  said  that 
an  offer  of  a  reward,  when  acted  upon,  beoomes  a  contract.  0pon  the  qnes- 
tion  whether  it  is  necessary  for  the  person  claiming  the  reward  to  have  had 
knowledge  that  it  had  been  offered  at  the  time  he  performed  the  services, 
there  is  a  conflict  in  the  anthorities,  which  wiU  appear  from  the  above  note. 

Rbwabds. — Substantial  complaisance  with  the  offor  is  all  that  is  required: 
Betse  v.  Dyer,  85  Am.  Dec.  747;  Byer  v.  StoehoeU,  73  Id.  634,  and  note. 

Thk  principal  case  is  cited  to  the  point  that  under  an  offer  of  a  reward 
a  person  is  not  entitled  to  recover  for  anything  done  before  the  offw  was 
tnade:  Fargo  v.  Arthur,  43  How.  Pr.  197;  and  to  the  point  that  the  person 
claiming  the  reward  must  have  known  of  its  having  been  offered  when  be 
performed  the  services,  in  HowUmd  v.  Zounds,  61 N.  T.  60fi. 
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Terms  ''Hazardous,''  "Extra-hazardous,"  ''Spbgiallt  Hazabdou^" 
AND  "NOT  Hazardous,*'  arr  Well-undrrstood  technical  terms  in  the 
business  of  insurance,  having  a  distinct  separate  meaning. 

^YiTUiN  Meanino  of  Insurance  Law,  "Extra-hazardous"  and  "Sfx- 
CIALL7  Hazardous"  are  not  subdivisions  or  classifications  of  goods 
under  the  more  general  term  "hazardous,"  but  distinct  classes  of  goods, 
and  are  not  to  be  conf  oimded  with  nor  held  to  be  embraced  in  that  temu 
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PoucT  IiiBiTRijfo  Goom  '* Hazardous"  and  "not  HAXABSom^" 

CBAMDCfB  included  within  the  terms  "  esctra-haaurdous  "  sad  ''speeially 
haBtfdoos  **  are  not  insared. 

Action  upon  a  policy  of  insurance  issued  to  plaintiff  insur* 
ing  merchandise  hazardous  and  not  hazardous  contained  i]> 
his  store.    The  opinion  states  the  case. 

H.  A,  Nelaofij  for  the  respondent 
J.  Thomptonj  for  the  appellant. 

By  Court,  Woodbuff,  J.  The  court  below  erred  in  their 
construction  of  the  meaning  of  the  terms  ^^hasardous"  and 
*^  not  hazardous  "  (in  the  description  of  the  goods  insured)  in 
the  body  of  the  policy,  and  in  holding  that  "  hazardous,"  as 
there  used,  included  all  kinds  of  hazardous  goods;  that  it  waa 
used  in  a  general  sense,  as  contradistinguished  from  '^  not  has- 
ardous,"  and  therefore  that  there  was  actual  permission  in 
the  very  body  of  the  policy  to  keep  goods  *^  eztra-hazardous  '^ 
and  "  specially  hazardous.'* 

Upon  this  construction  the  nonsuit  was  denied,  and  uposk 
this  construction  the  general  term  ordered  judgment  for  the 
plaintiff. 

This  was  erroneous.  The  terms  *^  hazardous,"  '^  extra-hax- 
ardous,"  "specially  hazardous,"  and  *'not  hazardous,"  are 
well-understood  technical  terms  in  the  business  of  insurance, 
having  a  distinct  separate  meaning.  Although  what  gooda 
are  included  in  each  designation  may  not  be  so  known  as  to 
dispense  with  actual  proof,  the  terms  themselves  are  distinct 
and  known  to  be  so;  so  that  an  insurance  upon  goods  "haz- 
ardous "  does  not  include  goods  "  extra-hazardous  "  or  "  spe* 
cially  hazardous";  and  an  insurance  on  goods  "extra* 
hazardous"  does  not  include  goods  "specially  hazardous.'^ 
"  Extra-hazardous  "  and  "  specially  hazardous  "  are  not  sub* 
divisions  or  classifications  of  goods  under  the  more  general 
term  "  hazardous,"  but  distinct  classes  of  goods,  and  are  no 
more  to  be  confounded  with  nor  to  be  held  embraced  in  that 
term  than  "  hazardous  No.  1 "  is  to  be  held  to  embrace  goods 
"  hazardous  No.  2,"  and  so  on.  In  the  case  before  us,  the  pol- 
icy and  its  schedules,  which  are  to  be  read  in  connection 
therewith,  classify  goods  with  express  reference  to  and  in  con- 
formity with  these  views,  and  these  are  the  only  guide  to  the 
construction  of  a  contract  which  is  not  ambiguous.  Thw 
they  divide  goods  into  classes: — 
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^'Not  hazardous/'  —  giving  an  enumeration  or  description 
of  goods  in  this  class. 

'' Hazardous  Nos.  1  and  2,"  —  embracing  many  particulars. 

'^  Extra-hazardous  Nos.  1,  2,  and  8," — each  embracing 
yarious  goods  of  different  descriptions. 

'*  Specially  hazardous,"  —  enumerating  articles. 

Now,  with  this  specification  of  the  declared  character  of  the 
▼ariouB  kinds  and  descriptions  of  goods,  trades,  etc.,  the  par- 
ties agree  to  an  insurance.  And  what  was  insured?  The 
policy,  in  most  explicit  terms,  answers  "goods  hazardous" 
and  "not  hazardous,"  and  by  the  plainest  implication  ex- 
cludes all  others.  These  terms  cannot,  in  the  ordinary  tech- 
nical language  of  insurance,  include  any  other.  And  all 
room  for  inquiry  or  proof  as  to  their  meaning  is  further  and 
more  precisely  excluded  by  the  fact  that  the  express  defini- 
tions which  form  a  part  of  the  policy  (the  schedules)  point 
out  in  clear  terms  their  meaning.     Both  are  defined  in  terms. 

It  follows  that  the  condition  in  the  body  of  the  policy,  by 
which  it  was  declared  that  the  policy  should  be  void  and  of 
no  force  or  effect,  if  any  articles,  goods,  or  merchandise,  "  ex- 
tra-hazardous," or  "  specially  hazardous,"  in  the  second  class 
of  hazards  annexed,  are  kept,  etc.,  "  except  as  herein  specially 
provided  for,"  was  left  to  its  full  operation,  unaffected  by 
the  fact  that  goods  "hazardous"  and  "not  hazardous"  were 
insured;  and  the  keeping  of  turpentine  in  the  store  (it  being 
"extra-hazardous")'  was  fatal,  and  forbade  any  recovery. 
The  claim  that  plaintiff  might  prove  that  turpentine  is  usu- 
ally kept  in  a  country  store,  and  so  explain  or  enlarge  the 
meaning  of  the  policy,  is  wholly  inadmissible.  The  contract 
is  specific.  The  defendant  had  a  right  to  make  it  so.  Both 
consented  to  it  The  case  is  not  like  those  in  which  a  trade 
or  business  is  insured,  which  by  implication  includes  all  the 
vsnal  incidents  to  the  carrying  it  on,  —  e.  g.,  a  printing-house, 
a  candle-factory,  or  even  the  stock  of  a  country  store.  In 
such  cases,  what  usually  constitutes  such  stock,  or  the  ma- 
terials used  in  the  trade  ot  factory,  is  open  to  proof.  Not  so 
here.  The  insurance  is  on  goods  described  as  "  hazardous  " 
and  "  not  hazardous."  This  is  made  definite  by  the  reference 
to  the  schedules  and  the  classification  therein,  and  cannot  be 
changed  by  any  such  proof.  If  the  insured  wished  to  keep 
turpentine  for  sale,  he  should  have  obtained  a  special  pro- 
vision therefor,  as  he  did  in  regard  to  gunpowder  ("privileged 
to  keep  gunpowder"),  etc. 

The  judgment  must  be  reversed. 
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Mb.  Justxcb  Masok  dissented.  He  says:  "In  the  written  part  of  tb» 
policy  the  insurance  u  in  terms  '  on  the  merchandise  hazardous  and  not  his- 
ardons '  contained  in  the  said  store."  The  policy  provides  that  if  the  insmed 
premises  are  nsed  for  the  storage  of  any  goods  denominated  "hasaidooa**  or 
"extra-hazardons,"  except  as  therein  proyided*  the  policy  shall  bo  Toid.  In 
this  case,  it  appeared  that  toipentine  had  been  stored  therein,  and  that  ix^ 
the  policy  such  goods  were  denominated  "  extra-hazardons."  and  defendant 
therenpon  requested  the  court  to  nonsuit  plaintiff,  which  the  ooort  refnaed  t» 
do.  **It  is  a  settled  rule  of  construction  in  policies  of  insursiioe  that^  as  a 
general  rule,  the  written  portion  is  to  prevail  over  the  printed."  Hie  pnntad 
forms  are  prepared  ^or  general  use,  to  meet  large  numbers  of  difihrent  case^ 
and  are  often  contrary  or  inconsistent  with  the  written  part,  which  is  pre- 
pared under  the  eye  of  the  parties,  and  with  reference  to  the  particular  case. 
''Both  parties  look  to  the  written  part  of  the  policy  as  containing  the  sub- 
stanoe  of  their  agreement."  Applying  this  rule  to  the  case  under  oonaiden- 
tion,  he  continues:  "  In  the  written  part  of  the  policy  the  defendant  inanred 
the  plaintiff's  assignor  on  all  merohandise^  'hazardous'  and  'not  hazard- 
ous,'contained  in  the  store  in  question.  Beading  this  clause  of  the  poliey 
literally,  all  and  every  species  of  merchandise,  both  'hazardous'  and  'not 
haardous,'  is  covered  by  the  insurance."  He  continues  this  line  of  axgn- 
mant^  and  oondudes  that  the  limited  oonstmction  which  defendant's  ooonsel 
sought  to  put  on  the  term  "  hanrdous  "  could  not  be  admitted. 

Mbaniho  of  Tsrms  "Hazardoub,"  "Brnu-HAZAitDocrs,"  rra — Tliesfr 
terms,  standing  alone,  have  no  definite,  fixed  meaning,  so  that  in  any  case, 
any  certain  named  article  or  class  of  goods,  or  any  particular  building,  eould 
be  designated  as  lielonging  to  one  dass  or  another.  But  it  i^ipears  new  to 
be  well  settled  that  the  meaning  of  these  terms  is  to  be  determined  by  the 
definitions  thereof  contained  in  the  conditions  of  the  policy.  When  a  oer> 
tain  kind  of  goods  or  a  certain  character  of  business  is  designated  in  the 
policy  as  belonging  to  one  of  these  oIssbiw,  such  designation  fixes  the  mean- 
ing of  these  terms  so  far  aa  relatea  to  that  particular  contract  of  insurance. 
This  was  decided  in  the  principal  case,  and  was  reaffirmed  when  it  came- 
again  before  the  court:  Pindar  v.  BeaohOe  Fire  /as.  Cb.,  47  N.  T.  114; 
Appleby  V.  Attar  Fbre  /fis.  Ca,  54  Id.  253,  258;  J<me$  v.  Firtman'9  Ftmd  Im. 
CSo.,  61  Id.  318;  S.  C,  2  Daly,  307.  In  BepnokU  v.  Chmmerce  Fire  Itu,  Ok, 
47  N.  Y.  602,  it  was  held  that  these  terms  had  no  such  tedinical  or  6xeA 
meaning  that  their  signification  mi^t  not  be  modified  or  varied  in  a  given 
case  by  a  reasonable  construction  of  stipulations  inserted  by  the  underwritera 
at  the  time  of  issuing  the  policy.  And  in  that  case  it  was  accordingly  held 
that  in  a  contract  insuring  a  building  containing  a  number  of  artidee  named 
which  belonged  to  a  class  denominated  "  specially  hazardous,"  followed  by  a 
permission  to  use  the  premises  "for  other  extra-hazardous  purposes,"  that 
these  latter  words  must  be  held  to  mean  purposes  of  the  same  class  aa  thoae 
specified,  and  that  the  assured  had  the  right  to  use  the  premises  for  any 
specially  hazardous  purpose. 

Where  the  conditions  annexed  to  a  pohcy  of  insurance,  and  referred  to  in 
its  body,  divided  insurable  articles  into  several  classes,  some  as  being  more 
hazardous,  and  therefore  requiring  a  higher  rate  of  premium,  the  parties  are 
considered  as  agreeing  to  the  correctness  of  this  classification,  and  cannot  be 
permitted  to  prove  it  incorrect.  The  insured  will  not  be  allowed  to  prove 
that  no  greater  risk  attached  to  the  keeping  of  an  article  named  as  extra* 
hazardous  than  to  one  hazardous,  nor  that  an  article  named  as  belonging  te 
one  class  of  hazards  in  fact  belonged  to  another:  Richarde  v.  /Vofoetioa  /na 
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Ca,  90  Me.  273.    In  the  conne  of  thia  deciaion,  eome  yery  interestfaig  re- 
marks are  made  upon  thia  qneatiaa.    The  inaaruioe,  as  stated  in  the  policy, 
was  upon  "atoek  in  trade,  oonsisting  of  merchandise  not  haaardons."    The- 
inanred  kept^  as  part  of  his  stock,  oil,  tallow,  and  glass,  which  were  enumerated 
as  extra-hazardoas.    Chief  Justice  Shepley  said:  **  Foar  classes  of  hazards  are^ 
named  in  the  oonditiona  annexed  to  the  policy,  denominated  not  hasardons, 
hazardous,  extra-hazardous,  and  memorandum  of  special  risks.    The  goods- 
insured  were  by  the  plaintiffs  'declared  to  be  of  the  first  dasa.    The  gooda 
before  named  were  not  of  that  dasa,  but  were  of  the  aecond  daaa,  denominated 
hasardoua.    [The  pUintiffs  procured  insurance  "on  their  stock  in  trade^  oca* 
aisting  of  not  hazardous  merohandise.1    Insurance  is  proposed  to  be  made- 
upon  gooda  contained  in  theae  three  dififerent  classes  at  difoent  rate  of  pre- 
mium.   The  claases  of  hazards  and  the  oonditiona  of  inauraaoe  annexed  to^ 
the  policy  form  a  part  of  the  contract  between  the  partiea.    That  oontraci 
requirea  mutual  good  faith  and  fair  dealing.    The  law  preeumea  that  the  par- 
tiea acted  with  intelligenoe.    The  def endanta  did  not  propoae  to  inanre  good» 
of  the  claaa  denominated '  hazardona '  at  the  premium  affixed  for  the  daaa  de- 
nominated ' not  hazardona.'    Nor  did  they  propoae  to  inanre  gooda  oompoeed 
pcuily  of  one  dass  and  partly  of  the  other  at  the  rate  of  premium  affixed  ta- 
the  least  hazardous.    Thia  appeara  from  the  language  uaed;  for  'groceriaa, 
with  any  hazardona  artidea/  are  enumerated  in  the  dass  of  hanrdooa.    If 
the  plaintiffs,  having  procured  insurance  on  their  stock  in  trade^  oonsisting  of 
not  hazardona  articles,  oould  hare  kept  a  stock  of  goods  for  sale  oompcaed 
entirdy  of  hazardona  articlea,  and  could  haye  recovered  for  a  loaa  of  them  by 
Bre,  they  could  do  ao  only  by  compelling  the  defendanta  to  become  inanrera, 
and  to  bear  the  loaa  for  a  compenaation  leaa  than  the  one  affixed  to  auoh  i^ 
daaa  of  gooda,  and  loaa  than  the  one  agreed  upon  by  the  partiea  aa  appropri-^ 
ate  to  auch  a  riak.    So  if  they  oould  have  kept  gooda  for  aale  oompoeed  partly 
of  the  firat  and  partly  of  the  second  dass  of  risks,  and  could,  after  a  lose  of 
them  by  fire^  have  reoiHrered  foB.them,  the  defendanta  would  have  been  oom* 
pdled  to  bear  the  loaa  for  a  premium  leaa  than  that  for  which  they  would 
knowingly  have  aaanmed  the  riak.    The  injuatioe,  in  the  latter  caae^  would 
not  be  ao  great  aa  in  the  former,  but  areoovery  would  be  equally  unanthorized 
according  to  the  terma  of  the  ooatraot.    IRie  deaoriptioii  of  the  property 
inaured  in  the  body  of  the  policy,  where  the  rate  of  preminm  ia  thereby 
affected,  operates  aa  a  warranty  that  the  property  ia  of  the  character  and 
class  described,  and  that  the  property  is  all,  and  not  partly,  of  that  oharacter 
and  class.    Such  a  warranty  is  in  the  nature  of  a  oonditum  preoedenti  and 
performance  of  it  must  be  ahown  l^tbe  peraon  Inaored  before  he  oan 
upon  hia  policy." 
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Aonov  to  TlBdiattte  righti  «( tlM  palilto  Ib  UMi  didknM 
AnmniTSATOB,  liability  ol^  for  luTeitaiflBt  nadt  wilfcgal  mdtr  tC 

4BS. 
Aionuxiov,  nMtarialy  wluil  fa  «^  4191 

AwiMifj^  ootti  and  «sp«iia«  ti  kaefiag^  ■!•  for*  wllhMl  JaifaU 
ingibflO. 
dqgi^  killing tlioaa ranning allaifi^  Ml 
lorWtpra^  twapawinft  whathig  mail  ba  IndirfMlf  diAw4  Wl 
penalty^  aaUiqg  for,  witkooft  Jadlaial  fnoaaadimib  Ml 
ronning  al  laige  ara  a  nniwaoa^  ML 
aeOing  tfaoaa  aommanlj  aeiaad,  ML 

aunmaryaeiiaiaindaabaf  thoaa loaad i«nl«g allaifi^  ML 
voR  OaBDflvouL  diMi  a(  fai  aaattMv  alrt%  MO^  MIL 


Bailmbct^  frfttaitoo%  liability  a(  bailee^  O. 
BvBnr.    See  Ckdiihal  Lkw. 

Camrnxm  Oibbur,  aot  of  Ood,  baing 
fa  liable  4ia 

ael  of  God  daanod,  40ft. 

aelof  Ck)d,  dalayof  oairiar  laanlting  in  Injofj  a(  gaadabftiMl 

ael  ti  God  azoladaa  idaa  of  hamaa  agwoy,  400 

ael  of  God  mlnglad  with  nei^aet  of  oarriarf  400. 

ael  a(  God  or  poblia  MMiqr,  Bfl*  liabia  for,  400. 

ael  ti  God,  to  azooaa  oarriar,  mutt  be  aola  aaaoa  9i  hm^  40ik 

aelaf  God,  wbal  fa  an,  fa  a  qvaotioii  of  kir,400L 

baggago*inaotar,  liability  lor  aeto  ol^  201. 

MUrael  UiidtiBg  liability  o^  101. 

daUy  of,  ezpoonre  of  goods  to  paril  bgr,  410L 

diUgenoa  whioh  mnot  azoroioa^  400. 

lial^ty  of,  for  aeto  of  oomnta,  201. 

laao  oocaoionod  partly  by  aot  of  God,  400-41L 

aai^igaiioe,  oontraot  limiting  liability  for,  400. 

amii  fa  on,  to  aoooimt  for  looo  or  injary,  826^  400. 

pfBblio  onamy,  nagligenoa  of  caxrior  in  exposing  fooda  la  loaa  b^t  4IC 

atrika  of  employeeo,  liability  for  delay  oooaaionad  bj,  410L 
Comuor  ov  Law%  aangnment  for  benefit  of  onditotoL  faUdltyof  faii 
atate,  360^  678. 

tranaf er  of  cbattefa  Talid  at  ownar^B  domiolla  fa  TaUd  aioij  wliOi%  OIE 
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ConnnnmnrAL  Law»  anbiHl^  rtMtkj  of  ■tetntit  aatiMcWi^ 

Mlftof  tboM  fouid  ntmiiiig  at  Ivn  88-Ml 

cAm^  poww  of  itat—  to  fix  qnalHtoatiaoi  ior,  S6C 

Toler%  pofww  of  ]«giilfttai«  taadd  taoonstiiatianal  ^luli^^ 

Toten»  powor  of  the  itetas  to  pntoribo  qiudlfloatioDs  o^  261 
CoonsMPr  of  Goubt,  newipaper  pnMkatioei^  JHrtiiioitke  or 

Bowspi^er  pablicatioii%  whoQ  are^  630l 

Bowspi^er  publimtioni^  wlien  ara  not^  632. 
CoBFOBAX]Oir»  paiol  oridanoa  to  ahov  tliat  aa  tnatmiwl 
bind.  819. 

acal  0^  ia  praaomad  to  bavo  baoa  affizod  bgr  a«tbotilj»  S19L 
C6-Tiif IKT  of  erop^  action  Ij,  lor  oonTaraion  bj  oUior  oo-tanant^  ML 
OMsnPAflBEBa^  liability  of  oadi  la  aororal.  887. 
OofTBiABT,  reatnining  modo  of  naiiig  or  inqptoviBg  laal  aatat%  6ML 

to  lepair,  whan  abaolnte^  774. 
OaDmiAL  Law,  adnltery,  what  ia»  471. 

attend  to  bribop  713. 

bribeiy,  by  candidata  ofiSBring  Toten  part  of  his  adaiy»  717* 

bribaryt  Oongreaa  may  dafina  and  pnniaii»  71SL 

biibaqry  criminal  intent  ia  Haaantiai  to^  71SL 

bribary,  ooRobontiDg  oridenoe  of,  717. 

bribary,  dofimaaa  to  proaaontion  for,  717« 

bribaty  dofinad,  711. 

bribery,  diatinction  botwaan  and  attampi  la  brib%  7I& 

bribary,  giat  of  ofifonaa  o^  713. 

bribary,  inatanoea  of,  71ft. 

bribeiy  ia  a  miademoanor  by  tlia  oommoB  hm^  TU. 

bribacy  ia  not  an  infamooa  orima^  718. 

bribaty  of  cabinet  minister,  716. 

bribery  of  judge  in  i«apoet  to  boainaaa  natar  fapoo^  bitea  Iri^  n^ 

bribery  of  jadicial  officer,  716. 

bribaty  of  officer  of  cnatomi^  71ft. 

bribeiy  of  police  officer  not  to  make  aa  ama^  714b 

btibaiy  of  proaecating  attorney,  71ft. 

btibery  of  public  officer,  71ft. 

btibeiy  of  atato  aeoator,  716. 

btibeiy  of  Totora,  716. 

bribery  of  witneas  to  avoid  aerrioa  of  aabpcBB%  714b 

btibery,  offating  to  bribe,  713. 

bribaty,  offiaring  to  bribaty  letter  mailed  in  ana  atata  bat  I  aiwiiad  fall 
other,  713. 

bribery,  offiBring  to  bribe^  though  not  aecaptod,  ia  aa  cAmn^  7I& 

bribery,  offiBring  to  receiye  a  bribe^  713. 

bribery,  time  ia  not  eaaence  of  ofibnae  o^  718L 

bribery,  value  of  thing  given  or  cffarad,  718. 

btibery,  value  of  thing  given  or  offiHod,  indiotawait  aaad 
facta  ahowing,  712. 

bribery,  voters  may  be  aubjeeta  of,  711. 

character  of  defendant^  admiaaibility  of  evidanca  d^  17L 

hereditary  insanity,  evidence  of,  when  adnuaaible^  174b 
where  aeveral  artidea  have  been  atiaWn,  dtp 
r,  burden  of  proof  regarding  176^  176. 

Insanity,  evidence  of  in  defendant'a  rebtUvea,  174^ 
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CkmniAL  Law,  buamtyt  proof  of»  beyond  reasonable  doabt»  176w 

intozicatioii,  Tolnntary,  no  defense,  174. 

reaoonable  donbt  of  insanity,  whether  justifies  an  aoquittd,  177*  ITt. 

sexnal  interooorse,  clandestine  acts  of  are  not  oriminaly  471. 
Gbofs,  damages  recoverable  against  landlord  for  taking  tenaat'i  ihaM^  ML 

Damagis  for  deceit,  what  allowable,  745. 

for  wrongful  entry  of  satisfaction  of  mortgage,  74di 

profits  as  elements  of,  746. 
DiFmniON  of  act  of  God,  409. 

of  bribery,  711. 

of  hazardous  and  extra-hazardous,  798,  799. 
Dbdioation,  acceptance  is  not  essential  to,  706. 

action  to  vindicate  public  rights  to,  221,  706. 

estoppel  against  revocation  of,  706. 

of  streets  by  map,  706. 

prescribing  conditions  of,  706. 

who  may  make,  221. 

writing,  none  required,  221. 
DrroBOB,  cruelty,  what  is,  185. 

desertion,  what  is,  186. 

family  quarrels  no  ground  for,  186. 
Dooa,  impounding  and  killing  without  judicial  condemnation,  90. 

BLBcnoN,  designating  candidate  by  initials  of  christian  name,  166i 
BiiTiBiTin,  conveyance  to  husband  and  wife  creates  estate  by,  428L 

not  alxiUshed  by  statutes  abolishing  joint  tenancy,  428. 
Bqvitablk  Titlb,  purchaser  of,  is  never  deemed  a  purchaser  without  noftioi^ 
434,436. 

purchaser  o^  where  legal  titie  is  outstanding,  takes  subject  to  all  oUmt 
equities  whether  he  has  notice  or  not,  433. 

where  equities  are  equal,  the  legal  titie  prevails,  433. 
BvzDmoi»  voter's  declaration  respecting  contents  of  his  ticket^  166. 
KuuuTioir,  bequest  of  income  of  a  trust  fund,  whether  subjaot  to^  808L 

dear  and  simple  trusts  only  are  subject  to,  305. 

ehange  of  possession  after  sale,  what  required  to  protect  firaait  agiiDil 
vendor,  340-346. 

equitable  estates,  American  statutes  subjecting  to^  816« 

equitable  estates  for  life,  whether  subject  to,  312. 

equity  of  redemption,  not  subject  to,  at  common  law,  306. 

equity  of  redemption,  statutes  subjecting  to,  308. 

exemption,  meaning  of  word  ''necessary,"  161. 

exemption,  trust  funds  created  for  debtor's  benefit,  81^  66flb 

exemption,  where  debtor  is  engaged  in  two  or  more  oooupatumi^  16L 

notice  of  sale,  clerical  mistake  in,  462. 

possessory  interest  is  subject  to,  310. 

possessory  interest  under  contract  to  purchase,  311. 

possessory  interest  under  equitable  title,  310. 

provision  that  trust  fund  shall  not  be  subject  to,  314. 

purchaser  at  execution  sale,  interest  of,  when  subject  to^  SIL 

residuary  interest  of  assignor  for  benefit  of  creditors,  811. 

trust  estates,  American  statutes  concerning,  305. 

trust  estates,  American  statutes  concerning,  how  oonitmedy 

trust  estates,  English  statutes  concerning,  304. 
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flxiuuTiOK,  trait  estates,  for  years  not  sabjeot  to,  805. 

trust  estates,  imperfect  and  eomplicated,  not  snbjeot  to^  806L 

trust  estates,  in  favor  of  several,  not  aabjeet  to^  800. 

trost  estates,  mixed  not  sabjeot  to^  examples  ol,  807. 

trust  estates,  not  snbjeet  to^  vnless  the  debtor  holds  tfM  mtfre  mpMtilft 

interest,  300. 
tmst  estates,  resulting  trusty  when  snbjeot  to^  806b 
tmst  estates,  statutes  sabjeoting  tc^  80ii 
trost  estates,  were  not  snbjeot  to^  at  owmmm  law,  80L 
tmst  estates,  where  propertgr  has  been  eenv^yed  hi  trafe  to 

parties,  814. 
▼arianoesin,  402. 
▼endee's  interest  before  eoaveyanos^  800. 

Feduoeabt  CAPAonT,  liability  of  person  tMag  1%  for  aoti 
by  law,  40S. 
liability  of  person  aoting  in,  for  loss  of  faiid%  45S. 
FtooDfl^  right  of  land-owner  to  levee  and  proteot  himwiif 

GuARDiAir,  liability  of;  for  interest,  450. 

Ualrility  o^  for  investment  made  without  ordw  of  eoulb  466L 

HiOHWAT,  liability  of  land-owner  for  boilding  roof  to  that  waitar  fdlt 

BxnauTEjLD,  hntband  cannot  sell,  ML 

HuBBAHD  MSD  WiFX,  Conveyance  to,  creates  an  estate  by^  entireties 

iKPODiTDDro  animab  rnnniag  at  large,  86-91. 

Ivcxna  from  a  tmsti  gsniishmnnt  o^  808. 

iMAirnT,  burden  of  proof  of,  in  criminal  cases,  176^  178. 

hereditary,  evidence  of,  when  admiwrible^  174. 

ef  grsndparents  may  be  proved,  175. 

of  parents,  when  admiaeible,  174. 

ef  relatives,  cross-examination  concerning  175. 

ef  what  relatives  of  defendant  may  be  ehown,  176. 

proof  o(  by  preponderance  of  evidence,  170. 

proof  of,  beyond  reasonable  donbt^  170. 

leasonaUe  doabt  o|,  whether  jnstifies  an  aofaittri,  177»  171. 
IvsuBANOi,  action  for,  limitation  of  time  for  bringing^  296. 
iHSUBAHoa  AaiKT  anthcriaed  to  consent  to  modifleatiim  of  tame  tf  ^eii^ 
380. 

contract  of^  when  complete,  295. 

hasardoos  and  extra-hasardoos,  meaning  of  those  termi^  798^  TOOL 

policy,  issaing  of  ia  not  essential,  295. 

void  in  part,  whether  wholly  void,  829. 

Jxmawaxn  in  attachment  is  not  personally  binding,  881. 

Uen  of,  is  subject  to  prior  equities,  433. 

merger,  valid  judgment  is  essential  to,  207. 

purchaser  under,  interest  acquired  by,  433. 
JuBOB,  affidavit  of,  to  impeach  verdict^  239. 

Mail,  remittance  by,  in  at  risk  of  sender,  69. 
Mabbiagx,  when  iiiferred  from  cohabitation,  471. 

MosTQAOX,  alienation  of  property  snbjeot  to^  equities  of  the  difGwont  g^n^t»^l^ 
096. 
assumption  of,  by  grantees,  095. 
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MowoQAOM,  payment  out  of  funds  of  third  penon,  when  not  deemed  a  nt- 
iafaotion,  695. 
taoldng  mortgages,  doctrine  of,  does  not  prevail  in  United  States,  435. 
MuviGiPAL  Corporation,  patented  articles,  power  to  let  contracts  wliers 
nse  of  is  required,  190. 
streeti,  power  to  oontract  for  nse  of  patented  pavements  on,  190. 

Hmotiablb  Instrumbbt,  sBHJgnee  of,  without  indonementi  takes  snbjeot  i» 
pre-existing  defenses,  73. 
indorsee  before  maturity,  78L 

waiver  of  demand  and  notioe  may  be  proved  under  plea  denying  ■neb 
demand  and  notice,  64. 
Hiwaeam,  contempt  of  court  by  publication  in,  630. 

contempt  of  court,  by  publication  interfering  with  the  course  of  Jnstie^ 

630. 
contempt  of  court,  by  publication  of  evidence,  632. 
oontempt  of  court,  by  publication  pending  suit,  630. 
contempt  of  court,  by  publication  scandalizing  the  court,  680i 
New  Trial,  affidavit  of  juror  to  impeach  his  verdict,  239. 
MuiSANOB,  lawful  business  may  be,  665. 
smoke,  soot,  and  cinders  may  be,  665. 

OmOB,  eligibility  to^  may  be  taken  away  as  punishment  for  crimen  266L 

digibility  to,  may  be  taken  away  for  participating  in  a  duel,  267. 

qnalificatioii  for  federal,  cannot  be  added  to  by  state,  264. 

qualification  for  state,  cannot  be  added  to  by  federal  govemmenti  264. 

qualification  for,  legislature  cannot  add  to  those  fixed  by  the  ooastita* 
tion,264. 

right  to  vote  and  hold  office  generally  go  together,  264b 
OfflCBRS,  residenoe  at  seat  of  government,  requirement  o^  265. 

Pabiitzon,  commissioners  have  power  to  create  easement  in  one  part  of  the 

lands  for  the  benefit  of  another,  671. 
Patshtid  ABTiGLn,  power  of  cities  to  let  contracts  where  nse  of  is  required, 

19a 
Patmimt  by  remittance  by  mail  is  at  risk  of  sender,  09. 
pLBAX»nro,  answer  denying  that  plaintiff  is  owner  and  holder  of  note^  231. 
PvsuG^  action  to  vindicate  rights  of,  in  lands  dedicated  to  publio  nse^  707. 
PuBUO  Lajtu,  oontract  not  to  oppoee  pre-emption  in  oonsideratioa  el  oon* 

veyance  to  be  made  of  part  of  the  property,  550. 
PvaOKAiSB  of  equitable  title  is  never  deemed  a  purchaser  without  notion 

433-435. 
of  equitable  title,  takes  subject  to  all  preoedent  equities,  484. 

Railroad,  alighting  from  car  while  in  motiim,  whether  negligence  78BL 

crossing  track  of,  what  is  negligence  in,  100. 

exemplary  damages  for  n^ligence  of  employees,  499. 

insane  or  dangerously  ill  passenger  may  be  removed  from,  600L 

passenger  of  dim  vision,  putting  off  of  train,  600. 

sick  passenger,  duties  to,  499,  500. 

■ick  passenger  must  provide  his  own  assistants,  499. 

sick  passenger,  requiring  extra  time,  must  give  timely  notice,  499. 
KXTABIAN  Proprebtor,  embankment  erected  by,  to  prevent  <<>iii^ngiiig  q| 
chazmel  in  flood-time,  566. 

embankment  erected  by,  to  throw  water  on  opposite  bank,  566. 
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RiPABuy  PlOPBiBiOB,  floodi,  no  right  to  thzoir  on  land  of  ottiflni  66S. 

floodi,  right  to  protoet  himaelf  from  chango  in  ohMinfJ  of  ■tr••■^  MBi 

floodi,  right  to  protoot  himself  by  oreoting  obstrootioii  on  his  ova 
66S. 

floodsi  right  to  reoUim  agsinst^  087. 

floodsi  waters  o(  when  deemed  sarfMO  wntOTt  667. 

loroesy  right  to  maintain,  067. 

right  o(  to  have  stream  flow  in  natnral  stats^  MS. 
KfTEBS^  levees,  power  to  compel  propriotora  to  mamtsln,  6HL 

ri|^t  to  levee  to  protest  lands  from  floods  0664MI8. 

Baim,  change  of  possession,  1^  delhrery  of  warehoose  rsoeipt^  MflL 

change  of  possession,  ooncnrrsnt  posiestion  not  snflhnant^  141,  MiL 

change  of  possession,  delay  in  making,  842,  846L 

change  of  possession,  difficulty  in  determining  what  is  snffloian^  SiOl 

diange  of  possession,  instances  of  sufficient  and  of  insnfficient^  S48^  Mim 

change  of  possession,  loan  or  hire  to  vendor  after,  844. 

change  of  possession,  marking  goods  is  not  a,  841. 

change  of  possession  most  be  open,  notorious,  aotnal,  and  oontinaoo^ 
840. 

diange  of  possession  must  give  notice  of  the  transaction,  841. 

diange  of  possession  need  not  be  perpetual,  844. 

diange  of  possession  of  vessel,  which  is  abroad  at  time  of  sale^  848b 

change  of  possession,  servant  of  vendor  remaining  in  posiestion  aftar^ 
342. 

change  of  posssssion,  where  property  is  in  possession  of  thii 
848. 

delivery,  symbolical,  when  sufficient^  846. 

delivery,  what  sufficient,  346. 
SlAXuna,  general  words  in,  are  restrained  to  the  matter  wiUi  wfaioh  the 
deals,  182. 

general  words  how  construed,  182> 
BiBSBT-OABS,  duty  to  give  passenger  time  to  ali^t^  786. 
SomuoB,  rijght  oL    See  Voxsnfl. 
BuBBTT,  release  by  eztendiog  time  for  payment  780. 

release  by  taking  new  note,  780L 

TiRBiTOBiBB,  power  of  Congress  over,  qualifioation  of  voters  in,  287. 
TvESFABSsaa,  all  who  direct  or  assist  in  a  trespass  are^  888. 
TkUBT  Ebtatbs,  devise  of  inoome  of,  with  view  of  protecting  it  fnm  iSbm 
creditors  of  the  beneficiary,  304,  814. 
creditor's  bill  to  reach,  314. 
exsoution  sale  of,  statutes  of  Alabama,  Qidifomia,  and  CoDneotiant  oott* 

ceming,  314. 
ezecntion  sale  of,  statutes  of  Michigan,  Kew  Jensy,  Kew  Ycr^  OUd^ 

Texas,  and  Virginia  concerning,  816. 
income  from,  garnishment  of,  303. 
statutes  of  i^gland,  subjecting  to  execution,  and  the  ooostraotkin  tilsnaik 

304,305. 
statutes  of  the  United  States,  subjecting  to  execution,  and  the 
Ution  thereof,  305,  306. 
TBUtrm,  liability  of,  for  investments  made  without  authority  of  coorl, 
liability  of,  for  loss  or  depreciation  of  funds^  466. 
sale  by,  notice  of,  283. 
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dtalmtiani  to  diov  for  wlioiii  th^  Tofeed^  lU 

Iw  iMMi«y»ii*A  to  ^itfflffn  tht  ftwrtftnti  ol  tinir  InOoli^  IML 
^HrfnuMhiiriagt  lor  oiiiM^  200L 

QhhIBDOOIBIDIL  SOv  QMNroODa  9D0QW 

iUtnaMdag,  on  moovhI  of  mm^  oolor,  or  gwiffaM  fwniWtfpi^ 
^i^I|immJ»i«i<i^  ono  wbo  liolds  mi  flffi^fl^  267* 
ionigiMf%  vfeKto  may  glv*  oleofeiv*  InuidiiM  to^  S8S. 
Ib  tlM  totritot'io^  powor  of  Googiwi  ovor^  267. 
lisjUstai#  OMinot  Add  to  itirt^Tti  iBtwiwI  iiTfff1ifi***irliT*w  oL 
CQMtions  mftT  bo  Mfctd  to  toot  ^fj«fttf^^5f*^f  ol^  S65w 
^■lifiootinnii  o^  poiwor  to  preooribo  midM  In  tbo  itetHb 
^oliflootSmw  o^  rertninti  «pon  powor  ol  stotei  to  Ib^ 
•foglrtntioiiy  oonstitationality  of  Uwi  reqnizin^  888. 
fognlatioiit  on  ozoreifo  of  right  ol  oofikngo  nnut  bo 
right  to  Tote  Is  not  a  prmlego  or  fmnwini^,  288L 
tHM^  oyaeting  poymont  of  m  a  ^niKflontkm  lor»  S65w 
toot  ooth%  fwraffti^m  of,  26B^  288. 

Wjomml,  ombonkmont  to  piovont  ohango  In  ***«•»*— \  688. 
poOotion  ot  liabOity  lor,  67. 

i^ght  ol  landmwnor  to  protoot  blmnill  tnm  ioodi  ol^  bgr  WvMi^ 
Mw7  ol  otfaon^  086-888L 
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ADULTERY. 
8m  GRDcnr  al  Law,  4-7. 

ADVBBSB    F068B88ION. 

ToBsmmat  or  Tbkpaj»xb  u  Good  ab  lOAianr  SnmraBB  who  hM  ■» 
dalm  to  tlM  land  held  by  the  former.    In  r€  SnM,  631. 

See  Oo-TBHAHOTf  1. 

AOENOT. 

I.  Aoisor  MAT  Bi  Cbkaxed  bt  Bsfbos  AuTBOBirr,  onm  Vibbal  o» 
WBRTBir,  and  ae  to  third  parties  may  be  implied  from  the  oondaot  of 
the  principal,  or  it  may  be  ahown  by  the  principal  adopting  and  eon- 
firming  esB  poii  /aeto  acta  done  in  hit  name  by  another,  acting  without^ 
anthocity.    Taylor  ▼.  Conmer,  419. 

ti  PAvrr  CBABOEDr AB  Fbibcipal  hqbt  AnoFT  o&  Rbfudiatb  the  act  of  hia> 
pretended  agent  altogether;  he  cannot  aeparate  it  by  ratifying  what  ia 
beneficial  to  himself  only,  and  repndiating  the  remainder.     Id, 

H  RATimunoB  mat  bb  bithbb  Ktfbbm  ob  Implxbd:  express,  as  by  words, 
apdkon  or  in  writing;  implied,  as  from  the  oondnct  of  the  principal  i» 
reosKving  the  benefit  of  the  act  after  fall  knowledge  of  all  the  facts.   Id. 

4  Dbabt  of  Aobbt  oh  Pbciozpai^  GivBzr  ab  Pbiob  or  Pubohasb  made  by 
the  agent  in  the  name  of  the  principal,  is  not  an  extinguishment  of  th» 
debt^  nnless  the  draft  was  aooepted  or  paid  by  the  prindpaL    Id. 

i.  Whbbb  It  n  Uhgbbxaiv  om  Faob  ov  IvBiBiniBBT  whether  it  was  in- 
tended to  bind  the  principal  or  the  agent,  parol  evidence  is  admissible 
to  explain  the  latent  amlngnity,  and  to  aid  in  the  interpretation. 
Jfjisser  V.  /oAiMOB,  316. 

t.  HdsBABD  n  NOT  LiBALB  OB  AOOOMMODATIOH  NOTBB  SlOlTBD  BT  WOB  I» 

HD  Nam%  thongh  in  his  nsoal  bosiness  she  was  his  general  agents  and 
was,  with  his  knowledge  and  consent^  accustomed  to  sign  his  name  to* 
notes  and  checks  made  in  the  coorae  of  saoh  business.    OuUek  ▼.  Cfromr^ 
728. 
f .  AmrHOBTTT  TO  Sign  Aooommodation  Papbb  mubt  bb  Spbgiaixt  Oitbh ,. 
nnless  the  anthority  of  the  agent  is  one  of  nniversal  agency.    The  mak« 
Ing  of  aooommodation  paper,  or  the  loan  of  one's  name  as  secnrity  foi 
another,  does  not  fall  within  the  ordinary  business  in  which  persons  en 
gage;  and  the  authority  to  use  a  principal's  name  for  that  purpose  Im  noi 
eatablished  by  proof  of  an  agency,  however  general,  in  the  transactima 
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of  tlM  prineipal't  bniiniwi,  ersa  though  in  oomieotiioii  with  aodi 
it  be  ahown  that  the  agent  wae  Mtherind  to  meke  notee  in  tiM 
hiaprinciptL    Id. 

C  Xa  VAUSiAn  Aooommodaxiov  Papib  ab  AAMsmn  PnoKaPAL^  it 
■hown  that  the  agent  waa  anthoriaed  to  make  nae  of  hia  prinoq^la 
for  that  porpoae;  and  hia  aathority  mnat  be  eipreaib  or  implied  freB 
proo(  that  he  waa  aooaatomed,  with  the  principal'a  oonaant^  to  oae  lib 
name  for  the  aooommodatkm  of  othera.    M 

4l  I>m.AnATioir  or  Hubband^  wbobi  BuannHM  ni  Hajuobd  bt  mm  Wm; 
made  to  a  penon  from  whom  goods  are  pnrehaaed  in  the  eoono  of  the 
boeinem,  which  ate  paid  for  Vjnotea  and  oheeka  made  by  the  wife  in  the 
hnaband*8  aame^  that  hia  wife  waa  anthoriaed  to  tranaaot  the  bneinem  ta 
hia  name,  that  it  waa  the  aame  aa  if  he  did  it  himaeli^  and  wfaatorer  aha 
did  waa  rights  mnat  be  oonatraed  with  referenoe  to  the  boaineoa  then 
being  tranaaoted  between  the  partiea»  and  whioh  waa  then  the  anbjeet- 
matter  of  diacnaaion,  and  not  aa  an  aathority  to  the  wife  to  nae  her  hni- 
band'a  name  on  aooommodation  paper;  and  the  hnaband  is  not  liable  on 
an  aooommodation  note  anbeeqnently  made  by  her  in  hia  name  witfaont 
hia  knowledge^  and  taken  by  andh  peraon  with  Imowledge  of  its  being 
aooommodation  paper.    Id. 

to.  Uniysesal  Aoxnct  can  bs  C^bkatkd  oklt  bt  Clkab  akd  Unxqitivogal 
Lamouagx,  and  will  not  be  inferred  from  any  general  ezpreaaiona,  how- 
ever broad;  but  the  law  will  rather  oonstroe  them  aa  reatrained  to  the 
principal  boaineaa  of  the  party  in  respect  to  which  it  ia  presumed  hia  in- 
tention to  delegate  the  authority  was  principally  directed.    Id. 

1.1.  To  Ck>HSTiTUTB  Batitioatioh,  Full  Khowikdox  or  All  Faoxb  avd  Ci»- 
OUM STAKCBS  attending  the  tranaaction  ia  easential.    Id, 

€2.  AoGXPTiNo  AND  Rbtainimo  BKNxrTTS  OF  Unauthorizxd  'Coirnuuv  <w 
Agknt,  with  full  knowledge  of  all  the  cironmstanoea,  oonatitntao  a  rati* 
ftcation  of  the  contract.    Id, 

€8.  Unauthorizxd  Act  or  Aoknt  in  Making  AoooiofODATioN  Kotb  zv 
Prinoipal's  Namx  19  not  ratified,  because  part  of  the  proceeds  thereof  are 
paid  by  the  accommodated  party  to  the  agent  in  aatiafaotion  of  an  nnan* 
thoriaed  loan  of  the  principal's  money  prerionsly  made  by  the  agen^ 
and  because  the  principal,  upon  disavowing  the  act  of  his  agent  in  ex^ 
enting  the  accommodation  paper,  does  not  voluntarily  offar  to  repay  this 
money  to  the  person  who  discounted  the  paper;  for  the  money  waa  not 
obtained  by  the  principal  througltthe  nnanthoriaed  act  of  the  agents  ImU 
was  received  by  the  voluntary  appropriation  of  the  person  for  whoee 
sole  benefit  the  notes  were  discounted,  in  satisfaction  of  a  precedent  debt 
contracted  without  the  knowledge  or  authority  of  the  principaL    Id. 

14.  QuXSnON  WHXTHXR  AOXNT  HAS  RXQUZSTTX  AuTHORITr  TO  BiND  HIS  PBIN- 

OIPAL,  when  the  facts  are  undisputed,  is  a  question  of  law  for  the  courts 
whether  auch  authority  is  sought  to  be  sustained  by  previous  aatiioriaao 
tion,  or  by  aubsequent  ratification.     Id. 

See  OoMMOV  Ca&rixrs,  20,  21;  Cobfobatzons,  2;  Facmtta. 

ALIBI. 
See  Criminal  Law,  3. 

ALTERATION  OF  mSTRUMENT& 

t.  Hatibial  Altebatio  .'  nr  Instbumbnt,  What  CoNsnruTBs.  <—  Amy  •!• 
tstation  made  which  causes  the  instrument  to  speak  a  language  diflseent^ 
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in  legal  effMt,  from  that  which  it  originally  spoke  is  a  material  alteratloii» 
Bridget  t.  Winiart,  443. 

S.  SzAMPLB  or  Immatsbial  Alteratioii  •m  Kon.  — A  note  wae  exeoated 
May  28y  18S9,  whereby  the  makere  promiaed  to  pay  one  thoniand  dol* 
lara,  twelve  montha  after  date,  and  the  oonaideratioa  of  which  wae 
''loaned  money."  It  wae  changed  by  the  insertion  of  the  words  ''in 
gold  ";  and  it  was  held  that^  as  the  legal  liability  of  the  makers  was  nol 
thereby  changed*  each  alteration  was  immateriaL    Id. 

X  ALTXBAnosr  of  Ihstbuxbnt  Which  omlt  EzntOBn  What  Law  Ik- 
run  n  Immaterial.  Thus,  where  a  note  dated  May  28^  I860,  pay- 
able twelve  months  after  date,  consideration  "loaned  money,"  was 
altered  by  inserting  the  words  "in  gold,"  the  law,  at  that  date^  fixed 
the  liability  of  the  makers*  withoat  these  words,  and  determined  the 
scrt  of  fonds  the  note  shonld  be  paid  in.  The  makers  ooold  not  die- 
charge  it  at  matority  in  any  other  cnrrenoy  than  gold.  The  alteration 
only  expresBod  what  the  law  implied,  and  the  alteration  waa  therefore 
held  immaterial,  thoagh  made  by  the  payee.  A  different  mle,  however^ 
would  prevail  where  the  alteration  was  made  frandnlently,  or  with  a 
f raadnlent  intent.    Id, 

i.  DirrxBXNcx  betwxxn  Altxratiov  and  Spoliation  or  Instrument.  —  An 
alteration  ia  an  act  done  npon  the  instmment,  by  which  its  meaning  or 
'  langnage  ia  changed  in  a  material  point,  and  by  the  party  entitled  to  the 
ina^ment,  either  in  writing  or  eraaing;  bat  if  done  by  a  stranger,  with* 
out  the  participation  of  the  party  intereated,  it  is  a  spoliation  or  mntila* 
ticn  of  the  instrument,  not  changing  its  legal  operation,  so  long  as  the 
original  writing  remains  legible.    Id, 

See  NEGonABtB  iBsmuMiNTa^  3^  4. 

ANIMALS. 

1.  Lboislaturb,  under  m  Pouot  Power,  mat  Rboulatr  Kebpino  of 
Doos,  and  may  anthorise  their  summary  destniotion  when  the  statatory 
regolations  are  not  complied  with.    Blair  ▼.  Forehand^  82. 

t.  New  Hamtsbirb  Act  or  Jult  8,  18G3,  WmoH  Undertakes  to  Charge 
Owner  with  Amount  or  Damage  Bone  bt  hd  Dog,  as  determined  by 
the  selectmen  of  the  town  wittiin  which  the  damage  happened,  withoat 
an  opportunity  to  be  heard,  ia  ao  far  unconstitutional,  becanae  it  ia  not 
a  whdeaome  and  reasonable  law  within  the  meaning  of  the  oonatitution, 
ia  contrary  to  reason  and  natural  justice,  and  is  therefore  not  within  the 
general  scope  of  legislative  power,  and  becaase  it  is  in  violation  of  the 
provision  in  the  bill  of  rights  which  secures  the  right  of  trial  by  jury 
in  all  controversies  concerning  property,  except  in  cases  where  it  hae 
been  otherwise  heretofore  need  and  praotioed.  Bast  KhugaUm  v.  Tmolt^ 
676. 

I.  Legislature  has  Power  to  Make  Towns  Liable  ior  Damage  Done 
withw  their  Limits  by  Doas»  and  to  give  the  towns  a  right  of  action 
to  recover  the  actual  damage  from  the  owners  of  the  dogs.    Id. 

4b  Evidence  or  Character  or  Doa,  and  that  It  had  Prxviouslt  Killed 
AND  Worried  Sheep,  ia  not  admissible  in  aa  action  by  a  town  against 
the  owner  of  the  dog  to  recover  damages  it  had  been  compelled  to  pay 
to  the  owner  of  sheep  claimed  to  have  been  killed  by  the  dog.    Id, 

See  Conversion;  Trespass,  fL 


S12  Index. 

ASSIGNMENTS  FOR  BENEFIT  OV  GBEDIIOB& 

1.  Oir»  OF  JoPtT  DggTOBS  CAWtOT  EXIOOT J  AaBOMiaCT  09  JoPBg 

so  as  to  pMS  titk.     QaU$  t.  Andtrtfrn^  764. 

t.  AMumsNT  lOBBsiiBriTovCBBDROMniFAAUiNTLBnr  aadvoM,  vbiek 
aatfaorizes  the  iwigniwi  to  tall  rool  aatato  upon  oredik    Id, 

H  AanoniBziT  Void  am  to  Gbbdrom^  vmokxnok  or  PBonnxv  aatborinig 
•wtgnaa  to  aaU  on  crediti  is  yet  valid  betweeo  the  partiea  so  as  to  diwl 
the  aaaignor  of  all  title,  and  with  it|  of  power  to  validate  the  aaid  ■•• 
■jgnmeot  by  a  eeeond  one  not  eontaming  anoh  defect^  after  tba  righto  of 
objeeting  creditors  have  attaohed.   AL 

4  AonoM  BT  OuDiTOK  TO  SiT  AfliDi  AauoNMiMT  AS  FuAimuuDiT  andvoid 
eannot  be  maintained  until  he  has  recovered  judgment  npon  his  debl». 
and  exeeation  has  been  retomed  fineatisfled     Id, 

ib  NoH-BniDKMT  ORBonoBs  0A2f HOT,  IV  Nbw  jBBSBr,  lamuoH  VounRiir 
AMiOHMBirr  of  property  in  that  state,  made  by  a  non-iesidBBt  debtor^ 
wiiieh  is  valid  by  the  law  of  the  plaoe  where  made,  on  the  groond  tint 
saeh  aaugnment  is  inoompatible  with  the  New  Jersey  stateteL  AndAii 
rale  obtains  with  respect  to  real  estate  as  well  as  to  personal  property» 
provided  the  form  of  the  assignment  ii  each  as  is  required  by  the  htirsof 
New  Jersey.    Benti^v.  fTAilfeniof^  671. 

C  Wbibb  Dbbtob,  Rhdivo  nr  NbwTobs,  Maxbs  AanoBiiBaT  whb  Pu^ 
■UDron  for  the  benefit  of  his  creditors,  valid  in  thai  steta^  and  eoneotat 
in  due  form  a  conveyance  to  his  assignees  of  land  inNew  Jeney,  whocoo> 
v^  the  same  to  purchasers,  creditors  of  the  debtor,  all  of  irtiom  are  bob* 
residents  of  New  Jen&y,  will  be  perpetoally  enjoined  fitom  levyiBg  npoa 
the  land  in  the  hands  of  such  pnrehasera.     Id, 

T.  Wbbbb  ABUONifBirr  vob  BsNXiir  of  Cbbdhobs  n  Valid  uin»B  Lavs 
OF  Statb  where  it  is  made,  and  all  the  parties  reside  in  that  state,  a 
ereditcr  cannot  come  into  another  state,  where  reslty  covered  by  ^ 
aarignmont  is  sifted,  sad  have  the  proceeds  thereof  distribated  pr$ 
rota,  on  the  gronnd  that  the  assignment  creates  preferenoei^  and  it 
therefore  void  nnder  the  laws  of  the  latter  state;  thon^  it  wosld  bt 
otherwise  were  the  creditor  a  resident  of  that  states    l%mnlm  v.  Bom^ 

See  Dbbtob  ajtd  Cbbditob, 
ATTACHMENTS. 

L  AFinUTlT   ON   AlTAflBMBXT   WhXCH    ScATBI  THAT   DlflVnABTi  "i» 

JuBiLT  In DBBiBD  "  to  the  plaintiff  in  a  certain  siimy  npon  aBpreee  ood- 

traet,  bat  which  fails  to  state  that  snob  indebtedness  is  "dnsb"  does  oot 

comply  with  the  Michigan  Compiled  Laws,  chapter  140,  section  %   Orei* 

V.  dfeMadoen^  203. 

ti  Whbbb  Pabtos  abb  Tbmants  IB  Common  of  Hat,  sheriff  may  take  th* 

whole  into  his  possession  under  a  writ  of  attachment  against  one,  thoagh 

he  can  sell  only  the  interest  of  the  one  against  whom  the  writ  isioed; 

bat  replevin  will  not  lie  against  the  officer  by  the  other  tenant  to  it- 

cover  the  hay  before  it  is  sold  nnder  the  writ.    Laurmm  v.  Jiii'sfcii 

64a 

See  Cobfobatiobs,  6;  Salu,  7»  8. 

ATTOENEY  AND  CLIENT. 

See  WITBXS8K8,  1. 
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BAILMENTS. 

i«  Bahs,  Oratutioub  Bailbb  or  Bonds,  xb  hot  Lublb  worn  rnam  ham  iv 

Trbt  wbkb  Stolbn  by  one  of  its  elerka  or  employeas,  in  the  employ* 

I  rnent  of  whom  it  wm  not  wanting  in  ordinary  oare.    Smith  t.  ntt  Nai, 

Bank,  69. 
I  ^  ORATunous  Bailbk  or  Bonds  Dbfositid  with  Bank  cannot  RBOOTia 

(  fos  TBXOL  Loss,  mdeM  he  show  negligence  on  the  pert  of  the  bank,  and 

,  nnleia  hie  evidence  also  negative  the  inference  that  the  bondi  were  stolea 

,  by  any  of  the  employees  of  the  bank,  whom  it  had  employed  wittioat 

nsgligsnoe  and  with  dne  care.    Id, 

BANKS  AND  BANKING. 
Set  Banjaaras;  Master  and  SsrrASik 

BELLIOBBENTS. 
See  War. 

BLASnNG. 
See  Nao£ioiMOi»  20^  SI. 

BOND& 
OonMunom^  8^  0;  Pliadino  ahu  PkAflnoiV  IMOi 

BRIBERY. 
Set  Grdonal  Law,  S-IL 

GHANOE  OF  VENUK 

Set  PlAAMNO  AND  PRAOnOi^  31-38. 

dHATIBL  MORTGAGES. 
See  MoBTOAon,  11-13. 

COMMON  CARRIERS. 

I.  Drbrrb  of  BMgONSiRiijrT  TO  Wmon  Carrtibs  or  PAasMroMt  am  Sub* 
JBORD  b  not  ordinary  care  merely,  which  will  make  tfaem  liable  only 
for  ordinary  neglect,  bat  extraordinary  care,  which  renders  tfaem  liable 
for  slight  neglect    M<nrii$e^  y.  Wiggins  F.  Co.,  4/02. 

t.  SioK  Pkbsons  hayb  Bight  to  Entbb  Cabs  or  Railroad  Companti  and 
as  oommon  carriers  of  passengers,  the  company  cannot  prevent  them 
from  entering  their  cars.    New  Orleans  etc  R.  S.  Co.  v.  Sialham,  478. 

3.  Kailboad  Ookpbnt  Owis  No  Enhancbd  Duty  to  Siok  Pbbsons  and 
Pbbsons  Unable  to  Takb  Carb  or  Thbmsblvbs.  Railroad  cars  are  not 
trayeling  hospitals,  nor  their  employees  nurses.  It  is  the  duty  of  each 
disabled  persons  to  provide  for  themselves  proper  assistance  while  trav* 
eling  in  railroad  cars.  It  is  not  the  duty  of  railroad  companies  to  sup- 
ply it.    Id. 

L  Dxnr  of  Railroad  Conductors  Extbnds  No  Fubthbr  than  to  hayb 
Stations  Announobd,  and  to  have  the  train  stop  long  enongh  at  each 
station  for  passengers  to  get  on  and  off!.  Any  assistance  he  may  extend 
to  sick  persons  getting  on  or  off  a  train  is  merely  an  act  of  courtesy,  and 
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not  in  the  line  of  hie  dnty.    It  ie  not  the  datyof  oandnciocstoaBatDihe 
deberkfttion  of  paeaengen,  even  though  th^  aire  aick*    Id, 

i.  Iv  Railboad  PAasKNOKR  18  SiCK,  Uhabui  TO  Walk,  Aja> 
AflBiaTAKCS  to  get  from  the  car,  and  longer  delay  than  lunal  is 
at  the  station  for  him  to  be  nfely  removed,  he  ahoold  give  timdy  notice 
of  the  same  to  the  oondnctor.    /dL 

t.  Bights  of  Wbll  Passxhoxbs  must  bx  Covbultbd  Ain>  Respbctxd  ja 
Well  as  Those  of  Siok  PAflBmoiBS  by  the  employees  of  imilroad  ood- 
panies  in  the  diacharge  of  their  pnUio  duties.    Id. 

7«  OoMMON  Cabrixb  is  Liablb  as  Ihsubjer  where  no  restriction  is  stipolatBd 
for,  and  is  responsible  in  that  high  degree  of  diligence  commensante 
with  the  duties  he  assumes;  and  his  liabilities  will  extend  to  agencies 
which  the  violence  of  nature  causes  in  consequence  of  his  negljgeiioe  or 
defective  means.     Woffy,  Amerkxun  BsBpreat  Co.,  408. 

H  Act  of  Qod  Which  Excubbs  Cabbibb  must  not  only  be  the  pnudmaie 
cause  of  the  loss,  but  the  sole  cause.  If  the  loss  is  caused  by  the  act  of 
Ood,  and  the  negligence  of  the  carrier  mingles  with  it  as  aa  active  and 
co-operative  cause,  he  is  still  responsible.    Id. 

9.  BcBDXN  OF  Pboof  IS  UPON  Cabbibb,  after  proof  of  damage  to  goods,  te 

show  that  the  damage  was  occasioned  by  one  of  the  causes  exemptii^ 
him  from  liability;  and  then  it  is  still  competent  for  the  owner  to  show 
that  the  injury  might  have  been  avoided  by  the  exerouBe  of  reaaonahle 
skill  and  attention.    Id. 

10.  OoMMON  Cabbibb  must  Usi  that  Dbobbb  of  Attkbtiok  and  cars 
which  the  occasion  and  subject  committed  to  his  trust  demand.    Id» 

11.  OomcoN  Cabbibb  is  Liabui  fob  Loss  of  Qoods  Caubbd  bt  FBXBSiiiOt 
it  iqppearing  that  the  cold  weather  was  not  the  sole  nor  wholly  the  prozi* 
mate  cause  of  the  injury,  and  that  the  loss  would  not  have  occurred  had 
not  the  negligence  and  inattention  of  the  carrier  co-operated  with  the 
odd.    Id. 

12.  Plaibtiff  is  not  Bound  to  Show  Nbouqbngb  on  Pabt  of  Cabbibb 
in  the  first  instance;  all  that  is  necessary  is  to  prove  the  delivery  of  the 
goods  to  the  carrier  to  be  carried,  and  the  burden  of  accounting  for  them 
is  thrown  upon  him;  and  to  exonerate  himself  from  lisbility,  he  must 
prove  either  the  safe  delivery  of  the  goods,  or  that  the  loss  occurred  by 
one  of  the  causes  excepted  in  bis  undertaking.  Leoering  v.  Uwkm  T.  S  L 
Co.,  320. 

I8l  Cabbibb  mat  Rbbtbict  his  LiABiLiTr,  so  Fab  as  Hb  is  Insubbb, 
against  losses  by  nustake  or  accident;  but  he  cannot  exempt  himself  from 
losses  caused  by  a  neglect  of  that  degree  of  ^^iligAnnA  whidi  the  law  oasti 
upon  him  in  his  character  of  bailee.    Id. 

14.  CoNSTBCCTioN  OF  Ldotations  OF  Cabbibb's  Leabzlett  must  be  mads 
most  strongly  against  him.    Id. 

10.  BUBDBN  is  X7T0N  CaBBIBB,  NOTWTrBSTANDZNQ  EZCBFTION  KXBMFTANO  HlH 

FBOM  LiABiLiTT  f Or  loss  by  fire^  to  show  that  the  accident  did  not  oooor 
through  any  fault  or  negUgenoe  on  his  part»  or  on  the  part  of  bis  agents 
or  employees.  Id. 
10.  Whbbb  Goods  in  Tbanspobtation  abb  Bubnbd^  and  Cabbibb  has  Bj- 
WBiCTiBD  hd  LiABiLrnr  AOAiNST  Loss  bt  Fibb,  it  is  proper  for  the  oonrt 
to  instruct  that  the  carrier  is  not  liable  if  "reasonable"  care  was  used, 
•ad  if  the  car  was  "reasonably"  suitable  for  the  transportation  of  tiis 
goods  lost.  The  word  "  reasonable  "  is  intended  to  convey  the  idea  that 
tiie  carrier  was  bound  to  use  that  care  and  foresight  which  was  appropii' 
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ftta  to  the  ocoMJop,  and  naoesaary  in  like  exigencies  and  employments  as 
I  distinguished  from  that  ordinary  care  which  devolves  upon  an  ordinary 

bailee.    Id, 

17.  Common  Carries  mat  sr  Spbcial  Costract  Bxxmpt  Himsblf  vrom 
LzABiLnT  for  any  loss  or  damage  which  is  not  the  result  of  his  own 

I  negligence.    Oraoev.  AdauM,  117. 

18.  Bill  or  Ladino  Oivrn  bt  Cabrixb  on  Rsobift  ot  Goods,  and  accepted 
by  shipper  without  dissent*  which  contains  in  the  body  of  it»  and  in  a 

f  way  not  calculated  to  escape  attention,  a  stipulation  limiting  the  car- 

rier's common-law  liability  for  loss  or  damage,  is  a  special  contract 
within  the  rule  that  a  cairier  may  by  special  contract  limit  his  com- 
I  mon-law  liability  against  loss  or  damage  which  is  not  the  result  of  hia 

own  negligenoe.    Id, 
I  10.  In  AonoN  AOAiNST  Carrier  fOR  Loss  OT  OR  Damaok  TO  Goods  intrusted 

to  his  care,  plaintiff  will  not  be  permitted,  in  the  absence  of  fraud,  t* 
,  show  that  he  did  not  read  the  terms  of  the  bill  of  lading,  which  con- 

,  tained  a  stipulation  against  liability  on  the  part  of  the  carrier.    Id, 

,  fO.  Delivert  or  Goods  to  Servant  or  Duly  Authorized  Agent  or  Com- 

mon Carrier,  who  is  in  the  habit  of  receiving  such  goods  in  the  ix'dinary 
,  scope  of  his  employment,  is  a  sufficient  delivery  to  make  the  carrier  re- 

^  sponsible  for  their  loss,  notwithstanding  any  general  or  special  in8tru4»> 

^  ticns  given  the  agent,  of  which  the  shipper  is  ignorant  and  has  n» 

I  notioe.    Minier  v.  Paafie  R,  R.^  288. 

21.  Aoent  of  Common  Carrier  acting  in  the  usual  course  of  his  employ- 
ment^ and  by  his  negligence  causing  injury  to  an  innocent  third  party, 
renders  the  carrier  liable,  though  the  agent's  act  was  not  necessary  for 
the  proper  performance  of  his  duty,  or  even  contrary  to  the  carrier's 
pnvaite  order.    Id, 

COBOiOK  LAW. 

Common  Law  is  Basis  or  Mifhwhtppi  System  of  Jurisprudence,  and  re- 
mains in  full  force  until  repealed,  changed,  or  modified  by  statute.    That 
1  law  dearly  recognizes  the  distinction  between  the  estate  of  joint  ten- 

•Mts  and  that  of  husband  and  wife  upon  a  conveyance  to  them.    Heming- 
my  V.  Seakit  425. 

COMPOSITION. 
Sea  Debtor  and  Creditor. 

CONDITIONS. 
See  Estates. 

CONSTITUTIONAL  LAW. 

L  States  ufon  Enterino  Union  Retained  All  their  Original  Power  and 
sovereignty,  except  such  as  was  surrendered  to  the  federal  government, 
or  they  were  expressly  prohibited  from  exercising  by  the  United  States 
oonstitntion.  Subject  to  these  exceptions,  they  were  independeut  com- 
monwealths, and  the  exclusive  judges  of  what  is  juat  and  proper  for  their 
own  safety,  welfare,  and  happiness.     Blair  v.  Bidgeley,  249. 

Si  Prior  to  Adoption  of  Federal  Constitution,  States  Possessed  Un- 
UEMITED  and  unrestricted  sovereignty,  and  retained  the  same  ever  after- 
ward, except  so  far  as  they  granted  powers  to  the  general  government,  or 
prohibited  themselves  from  doing  certain  acts.     Every  state  reserved  to 
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itMlf  the  exclntiw  right  of  regulating  iti  cfwa  iateRwl  ggremnwnt  and 
police.    Id. 

Si  MnaoOTu  wia  AimiTf id  dtio  Uwoir,  «ad  wMwgniwd  aa  erne  of  th* 
on  the  same  tenna^  and  with  the  aame  powen^  aa  the  ongiiial 
Her  admiasioa  waa  a  direot  and  poaitiye  <1eelaration  thai  bar  eoiifltita- 
tion  waa  republican  in  f onn»  and  not  inoonaiatettt  witii  the 
of  the  United  Statea.    She  reeerred  the  ezdnaiTe  rigbt  to  ahar, 
or  aboUah  her  oonatitntiaii  whenerer  her  paople  might  deem  it 
lor  their  aafety  and  happineae.    /d. 

^  OonnroTioiiAL  Law  — -  Musuuuz  OuuiifriTUTioii  Pnovnniw  tkax  ICo 
Puoir  shall  be  proeecnted  in  anyctril  or  eriminal  proceeding  for  or  on 
aocoont  of  any  act  done  or  execated  by  him  after  Jannary  1, 1861,  by  Tir- 
toe  of  militaiyanthority  yeatod  in  him  by  the  United  Statea  or  tha  otsta^ 
iodo  anoh  act,  or  in  poraoanoe  of  ordera  reeeived  1^  him,  from  any^  par^r 
▼eated  with  anoh  anthcrity;  and  providing,  alao^  that  thia  prorinoai  nciay 
be  pleaded  in  bar  to  any  action  heretofore  bflgon,  or  which  may  be  here- 
after inatitnted  againat  any  peraon  for  ddng  anoh  act»  ii  not  in  violation 
of  the  federal  oonatitation,  and  thoogh  retrcipeotive  in  iti  opecatian,  ia 
not  a  bill  of  attainder,  — doee  not  diveat  Tested  rightoi  nor  impair  the 
obligation  of  any  oontraot.    Drdimam  t.  St^fd^  268. 

fii  MnaouM  OoiiiiTiTUTioN  PnoHiBniHq  PnosnoorioN  or  Akl  Oitil  or  crimi- 
nal  proceedinga  for  acta  done  after  Jannary  1, 1861,  by  Tirtae  of  miltfeaiy 
orders  or  authority,  is  not  unoonstitBtiooaL  Ita  only  efieet  ii^  tliat 
when  anoh  authority  or  orders  are  ahown  the  ezistenee  of  the  smaiganry 
«r  necessity  shall  be  deemed  to  be  conblnaiYely  presumed  and  eatabliaiied 
by  the  judgment  of  the  officer.  It  ohangea  the  rule  of  eridsBoa^  and 
ankee  that  a  justification  and  defease^  which  would  not  haye  been  andft 
before  without  further  proof.  The  military  neeoasity  only  is  conblaaively 
presumed,  while  the  question  whether  the  military  orders  or  anthority 
existed  in  fact»  or  whether  the  acta  were  really  done  by  Tirtoe  of  anoh 
avthority,  or  were  the  acta  of  the  officer  in  his  priTute  ci^pacity  or  an 
abose  of  power,  or  penrersion  of  orders  for  private  ends  or  maUdoaa 
purposes,  is  left  for  the  jury  to  detemune.    Id, 

C  ta»RAL  Ck>v8TiTDTioN  DOis  NOT  Pkobibit  Statb  ttom.  pass&ig  lawa  of  a 
retrospective  nature  relating  to  civil  matters,  and  which  meraly  take 
away  a  right  of  action,  or  only  divest  ri|^ts  Tested  by  law  in  an  indirid* 
ual,  if  it  does  not  divest  Tested  rights  in  property,  nor  impair  the  obli« 
gation  of  a  contract.    Id. 

1.  PiopLS  or  Stati  hatb  Powbb  to  DBmni  how  much  ot  the  nghta  and  lib- 
erty of  the  citiien  he  shall  be  required  to  surrender  for  the  public  good« 
and  the  only  limits  upon  this  power  are  the  prohibitions  <wntained  in  the 
federal  constitution.    Id. 

^.  LflOISLATUItE,  UNDER  ITS  POLICB  P0WEB,''mAT  EXBRdSB  RbASOH ABLB  OOV- 

IBOL  over  the  keeping  and  use  of  property;  and  may,  when  neoossaiy  to 
insure  the  public  safety,  authorise  its  summary  destruction  without 
tice  to  the  owner.    Blair  v.  Forthand,  82. 

See  AiriMALa;  ELXcnoNS,  1-3;  Foboibls  Ehtbt  A2n>  DRAnm;  Wab. 

CONTEMPT. 

b  n  OoNTKicFr  or  Coubt  to  Wbttb  and  Publish  Artxglb  in  Hi 
PAPIB,  printed  and  circulated  in  the  place  where  the  court  is  sittiqg^ 
denouncing  the  prosecution  of  a  criminal  case  then  pending  and  stand* 
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fag  for  trial,  in  opprobrioiu  and  abiudye  termsy  the  natual  tendency  ol 
whieh  is  to  obstraot  tad  oomxpt  the  adminintration  of  the  law,  by  ren- 
.  dering  peraons  who  might  read  the  article  unfit  to  act  aa  jurors  in  th* 
case;  althoaghthe  writer  did  not  intend  to  interfere  improperly  with 
the  administration  of  justice.    In  re  Sturoe,  620. 


CONTRACTS. 

f .  Ck>]CPiiOMisE  OF  Doubtful  and  Ck)NFLiCTiiro  CSlaxmb  n  SuvncimiT  Ckur* 
8IDBRATI0N  TO  UPHOLD  CoNTRACF;  but  it  IS  otherwise  if  the  claims  be 
utterly  without  foundation  and  known  to  be  so  by  the  parties.  PUhin  T. 
Noyes,  615. 

1L  Validitt  of  Ck>NTBACTS,  BOW  Dbtebmined  as  to  Plage. — A  contnMi 
which  ia  valid  where  it  is  made  is  as  a  general  rule  to  be  held  valid  every^ 
where;  but  if  void  or  illegal  by  the  law  of  the  place  where  made,  it  is 
void  everjrwhere.     Ivey  v.  LaUand,  475. 

3.  Contracts  Relating  to  Moyablks  and  Immovables,  how  Constbued.— 

If  contracts  relate  to  movables,  they  are  as  a  general  rule  to  be  construed 
according  to  the  lex  loci  coWtradtu;  if  to  immovables  or  realty,  according 
to  the  lex  lod  rei  siUe.    Id, 

4.  Remedt  upon  Contracts  is  Determined  bt  Lex  Fori.    Id» 

t.  General  Rule  that  Validitt  and  Effect  of  Contract  are  to  be  De- 
termined by  Lex  Loci  Contractus  is  Subject  ix>  Exceptions  as  Fol- 
lows: No  nation  is  bound  to  recognize  or  enforce  contracts  injurious  to 
its  own  citizens  or  subjects;  no  nation  will  enforce  contracts  made  in 
another  country,  if  they  violate  positive  legislation  of  the  former;  and  if 
a  contract  which  violates  the  revenue  laws  of  the  country  where  made 
comes  before  the  courts  of  another  country,  those  courts  will  not  take 
notice  of  the  foreign  revenue  laws.     Id. 

t.  Comity. — Contract  Founded  on  Consideration  of  Confederate  Monet 
is  Illegal,  if  made  in  Lou:  nana,  against  public  policy,  and  will  not  there 
be  enforced.  And  the  courts  of  Mississippi  will  hold  such  a  contract 
made  in  Louisiana  as  illegal  and  void,  when  it  comes  before  them.     Id, 

7.  COMITT  DOES  NOT  REQUIRE  CoURT  TO  ENFORCE  CONTRACT  VaLID  accord- 
ing to  the  laws  of  the  place  where  it  was  made,  if  such  enforcement 
would  result  to  the  manifest  injury  or  detriment  of  the  citizens  of  th* 
country  where  the  property  is  situated  or  the  claim  is  sought  to  Iw 
enforced.     Thurston  y,  Roaej^eld,  351. 

••  DooTRDOEy  "Void  in  Part,  Void  in  Toto,"  does  not  Apply  to  instra- 
ments  or  contracts  containing  void  parts,  if  the  valid  parts  can  be  8ep»> 
rated  therefrom,  except  where  a  statute,  by  its  express  terms,  dedarea 
the  whole  instrument  or  contract  void  on  account  of  some  provision 
which  is  unlawful,  or  where  there  is  some  all-pervading  vice,  such  as 
frand  or  some  unlawful  act  which  is  condemned  by  pnblio  policy  or  tfa* 
common  law,  and  avoids  all  parts  of  the  transaction  beomaa  all  are  alikt 
infected.    Kooniz  v.  Hannibal  8,  dt  L  Co.,  325. 

••  Oral  Evidence  is  not  Admtshtble  to  Vary  Teems  of  a  contract  bk  writ- 
ing, but  may  be  admitted  for  the  purpose  of  applying  the  tenna  of  tba 
writing  to  the  subject-matter,  and  removing  any  ambigiiity  arising  from 
anch  application.    Stoops  v.  Smith,  76. 

10.  Oral  Eyidbnob  is  Admissible,  in  Action  on  Wrerbv  Ooimuor  t» 

pay  "fifty  dollars  for  inserting  business  card  in  two  hundred  oopiea  ol 

his  advertising  dhart»  to  be  paid  when  the  chart  is  published,'*  etc.,  to 
AM.  Daa  Vol.  XOVII— 68 
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show  that  pUintiif  agreed  to  make  the  chart  of  a  Mrtem  material,  aaA 

to  pabUflh  it  in  a  certain  maimer.    Id. 

11.  Oral  Evidence  is  Aomissu»lb  to  Show  that  by  Worp  "BaRBXL^" 
need  in  a  written  contract,  the  parties  intended  Teaaelfl  of  a  certain 
and  capacity,  used  in  a  particular  bnaineaa,  and  not  a  measure  of  qui 
tity  aa  per  statute  UarreL     Miller  ▼.  Stevena^  123. 

VL  OsNBRAL  Words  of  Exemption,  Used  in  Coimuor  aiter  Sfbcitio  Ex- 
0BFTI0N8,  ARE  TO  BE  Ck)NnNED  to  things  ffiudem  gmeri§  with  the  things 
previously  specified.  ffawHna  v.  Oreai  Wedem  R.  H,  (Jo.,  179. 

m  Etipencb  that  Defendant  Entered  wto  Gomtraoib  with  Thihi> 
PKR80N3  in  Particular  Form  is  not  Admtmible,  in  general,  to  show 
that  he  had  made  a  similar  contract  with  the  plaintiff.  Delano  ▼•  Oood' 
win,  601. 

14.  Etidencb  that  Defendant  Entered  into  Sdouui  Contraotb  witb 
Other  Peeisons  in  his  Individual  Capactit  concerning  the  same  nnder^ 
taking  is  admissible  in  an  action  to  charge  him  personally,  where  he  nl^i—iy 
to  have  acted  only  as  a  public  officer,  and  that  credit  was  given  by  th» 
plMnfiff  to  the  government.     Id. 

Vk  Plaintiff  mat  Testdt  that  He  Understood  Defendant  was  Pnaox- 
ALLY  Liable  upon  Contract,  although  the  contract  was  made  by  tlia 
defendant  with  the  plaintifiTs  wife,  as  the  plaintiff's  servant  or  ageat» 
Id. 

16.  Presumption  that  Services  were  Rendered  on  Credit  of  Oovkbk* 
KENT  DOES  NOT  EziST,  where  it  doee  not  appear  that  the  person  on  whooe 
request  they  were  rendered  was  known  to  the  one  rendering  them  to  be 
acting  as  a  government  official,  and  where,  in  fact,  he  held  no  oommisaian 
or  appointment,  the  only  transaction  between  him  and  the  government 
being  that  the  government  surrendered  a  ship  to  him,  about  which  the 
services  were  rendered,  with  the  understanding  that  he  was  to  look  to 
the  ship  for  the  payment  of  all  expenses.    Id. 

17«   OdNTRACT    PROHIBrriNO    PARTT  FROM    CaRRTINO  ON    SPECIFIO  TrAD% 

without  limit  as  to  time  or  place,  is  void.    Ixmg  v.  Towie,  365. 

I8L  Contract  in  Restraint  of  Trade  must  have  Reasonable  Limitatiov 
AS  TO  Place;  and  a  prohibition  which  extends  any  further  than  will  foUj 
protect  the  party  for  whose  benefit  the  contract  is  made,  in  his  occu- 
pation or  business,  is  an  unreasonable  restraint  of  trade,  and  will  render 
the  contract  void.     Id. 

19.  Contract  is  not  Void  as  in  Restraint  of  Trade  if  it  does  not  prohibit 
the  defendant  from  carrying  on  the  business  designated  at  any  place  he 
may  chooee,  but  merely  limits  the  manner  of  conducting  it  by  fixing  the 
prices  at  which  he  may  buy  and  sail,  and  the  persons  to  whom  he  mi^ 
■elL    Id. 

20l  Dismissal  of  Sum  Palpablt  Unjust  Forms  No  Adequate  Considxra* 
noN  for  a  promise.  To  make  the  settlement  of  assumed  rights  a  snfl- 
oient  consideration  for  a  promise,  there  must  be  at  least  an  appearance 
of  right  sufficient  to  raise  a  possible  doubt  in  favor  of  the  party  asserting 
the  daim.    Id. 

SI.  Reward.  —  One  who  gives  information  before  a  reward  is  offiared,  which 
leads  to  the  arrest  of  a  criminal  for  whose  "apprehension  and  convic* 
tion**  a  reward  was  afterwards  offered,  is  not  entitled  to  the  reward* 
although  in  addition  thereto  he  was  active  in  assisting  the  proeecutini^ 
officers,  and  in  procuring  evidence  in  the  hope  of  earning  such  reward. 
FUdi  V.  SnedaJsar,  791. 
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t2.  OfTBB  OF  Reward  vob  Abrist  and  OoNncnoH  of  Cbdoiial  relates  to 
infomiatioii  thereafter  to  be  given,  and  is  not  a  promise  to  reward  any 
person  for  past  information  gratoitonsly  given.    Id. 

C3.  Ofisr  of  Rswabd  when  Acted  upon  13  Contract,  and  as  there  can  be 
no  assent  to  that  of  which  party  has  no  knowledge,  one  cannot  recover 
for  services  performed  in  ignorance  of  the  offer,  or  before  it  was  made. 
Id, 

II   To  Entitle  One  to  Reward  Offered  for  '*Affbehen8ion  and  Contio- 
noN**  OF  Criminal,  his  services  must  have  been  instrumental  in  pro* 
earing  both  the  apprehension  and  conviction.     Id, 
flee  Equitt,  5,  6;  Insanitt;  Insolvency;  Married  Women;  War. 

CONVERSION. 

OlfloiR  IS  NOT  Guiltt  OF  CONVERSION  OF  Doo's  CoLLAR,  who^  luder  au- 
thority of  law,  kills  the  dog,  and  leaves  the  body,  with  the  eoUar  on, 
where  he  first  found  the  dog.     Blair  v.  Forehand,  82. 

See  Corporations,  3;  Co-tenancy,  2,  3. 

CORPORAHONa 

1.  Where  Common  Seal  of  Corporation  is  Affixed  to  Instritment,  and 
the  signatures  of  the  proper  oflScers  are  proved,  courts  are  to  presume 
that  the  ofScers  did  not  exceed  their  authority;  and  the  seal  itself  is 
prkna/cKie  evidence  that  it  was  aflized  by  proper  authority;  and  the  bur- 
den of  proving  the  contrary  is  upon  the  objecting  party.  Mueser  v. 
Johnson,  316. 
ti  Corporation  mat  be  Bound  in  Matters  of  Simple  Contract  by  an  in- 
strument executed  in  the  name  of  a  duly  authorized  agent,  for  in  such 
oases  the  general  principles  of  the  law  of  agency  apply;  and  the  rule  is 
not  so  stiict  as  in  the  case  of  a  conveyance  of  real  property,  where  the 
instrument  must  purport  to  be  executed  by  the  corporation  acting  by  its 
duly  authorized  agent.  Id, 
H  Conversion  of  Stock — Corporation  Ll^le  for  not  Issuing  Trans- 
fer AND  Certificates  to  Purchaser. — Where  plaintiff  purchased 
shares  of  the  stock  of  a  corporation  from  a  stockholder  therein,  in  com- 
pliance with  law  and  the  rules  of  the  corporation,  and  regularly  de- 
manded a  transfer  and  certificates  to  him,  which  the  treasurer  refused  to 
make  upon  an  untenable  ground,  the  company  is  liable  to  an  action  for 
the  conversion  of  the  shares,  in  which  the  measure  of  damages  is  the 
value  of  the  stock  at  the  time  of  the  refusal,  with  interest.  Bond  v. 
MowU  Hope  I,  Co,,  49. 
i.  That  President  of  Corporation  was  Sick  and  Unable  to  Sign  Cer- 
I  TiFiQATEs  op  Stock  is  DO  excusc  for  the  failure  of  the  corporation  to  issue 

them  to  one  entitled,  where  at  the  time  of  the  refusal  it  was  based  upon 
^  another  and  invalid  ground.    Id, 

'  Sb  Where  Purchaser  of  Shares  of  Stock  in  Corporation  Demands  of  its 

Treasurer  Transfers  and  New  Certificates  made  to  him,  but  does 
'  not  leave  the  old  certificates,  this  is  no  valid  excuse  for  the  corporation's 

'  refusal  to  issue  such  new  certificates,  where  the  purchaser  had  the  old 

'  oertificates  with  him,  and  gave  to  the  corporation  copies  of  his  transfers^ 

'  which  was  all  that  it  required,  and  which  based  its  refusal  at  the  time 

^  upon  another  and  untenable  ground.    Id. 
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tf.   FOBSIGN  OORPORATION  CAK  OKLT  BB   SUBD  IN  MAIMAiSHUaEIIB  MT  MbAKI 

OF  ATTACHMBXfT  of  its  property,  unless  by  virtiie  of  an  ezpreas  stBtat—y 
proTisioii.     Amlreum  v.  Miekigan  Ceni.  R.  R,  Cb.,  61. 

7.  SxBTicB  or  PBOCBsa  upox  Ofviceb  of  FoBBiGii  OoBPOBAXiov,  -mho  is  teoH 
porarily  in  another  state,  and  who  does  not  volontarily  appear  to  tlie 
action,  does  not  giro  the  courts  of  that  state  jnxisdietion  over  the  cor- 
poration.   Lalimer  v.  Unkm  Pae.  R*y,  378. 

8b  CoRFOBATB  Sbal,  Otherwisb  SuFFiuiBur,  Which  is  AvnzED  TO  Bojna 
by  the  printer,  under  direction  of  the  corporate  officers,  who  afterwards 
sign  and  issue  the  bonds,  renders  them  valid  as  obligations  under  aaal. 
Royal  Bank  ▼.  Orand  June.  R.  <fr  2>.  Co,,  115. 

0.  In  Action  upon  Overdub  and  Unpaid  Bonds  Issited  bt  Corpobatiov 
under  its  seal,  and  which  are  made  payable  to  bearer,  it  is  no  def< 
that  part  of  them  were  delivered  to  plaintiff  by  the  oorporatioin  « 
rity  for  the  payment  of  the  residue.    Id, 

10.  CiTT  IS  NOT  Prohibited  from  Contractino  to  Lat  Kicbolsoh  Patb- 
MENT  bt  its  Charter,  which  provides  that  no  contracts  shall  be  mads 
by  the  city,  except  with  the  lowest  bidder,  after  advertisement  of  pro- 
posals, although  the  right  to  lay  it  is  patented,  and  owned  by  a  single 
firm,  which  was  the  only  bidder.     HobaH  v.  Detroit,  185. 

11.  Rules  that  Govern  Trustees  in  Execution  of  their  Trust  do  kov 
Apply  to  city  authorities;  and  a  deed  by  them  need  not  recite  the  ordi- 
nances or  resolutions  under  which  they  act,  nor  show  on  its  face  that  tlw 
contingency  has  happened  which  would  authorize  the  sale.  Jamuom  t. 
Fopiana,  414. 

12.  Deed  bt  Citt  Authorities  —  Evidence.  —By  a  resolution  of  the  city 
council  tho  mayor  was  directed  to  execute  a  deed  to  the  legal  repre- 
sentatives of  one  L.  He  made  the  deed  to  C.  without  stating  that  he 
was  the  legal  representative  of  L.,  but  the  deed  recited  that  it  was  nubde 
under  a  compromise  sale,  iu  pursuance  of  the  resolution  of  tlie  city  coun- 
cil, naming  the  date  when  the  resolution  was  approved.  Held,  that  the 
deed  contained  a  good  title  on  its  face,  and  must  be  considered  prima 
fade  evidence  of  title.     Id. 

13.  Crnr  is  Liable  for  Damages  Caused  bt  Mob,  under  the  Kew  Hamp- 
shire laws  of  1854,  making  cities  and  towns  liable  for  the  injury  to  or 
destruction  of  property  within  their  limits  by  mobs,  although  the  city 
could  not  have  prevented  the  destruction,  and  although  none  of  the 
rioters  were  citizens  of  the  city.     Palmer  v.  Concord,  605. 

14.  Newspaper  Publisher,  whose  Printing  Materials  have  been  Db- 
stroted  bt  Mob,  is  Entitled  to  Recover  Damage  resulting  from  the 
interruption  or  destruction  of  his  business,  sind  for  the  injury  to  the  good- 
will of  his  paper,  so  far  as  such  interruption  and  injury  are  the  direct 
and  natural  results  of  the  attack  of  the  mob,  under  the  New  Hampshire 
laws  of  1854,  which  provide  that  cities  and  towns  "shall  be  liable  to  in- 
demnify the  owner  "  of  property  injured  or  destroyed  within  their  limits 
by  mobs.     Id. 

16.  Destructicn  of  Propertt  is  "  Caused '*bt  Owner's  Illegal  or  Im- 
proper Conduct,  if  without  such  conduct  the  destruction  would  not 
have  occurred,  within  the  meaning  of  the  New  Hampshire  laws  of  1854^ 
making  cities  and  towns  liable  for  the  injury  to  or  destruction  of  prop- 
erty within  their  limits  by  mobs,  unless  the  destruction  waa  "caaaed"* 
by  the  owner's  illegal  or  improper  conduct.    Id. 
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18.  *'  Impropeh  "  Conduct  is  Such  as  Oitb  of  Ordinary  Cabe  and  Pru- 
Dengb  under  Same  Circumstances  would  not  be  gnilty  of,  within  the 
meaning  of  tl^  New  Hampshire  laws  of  1854,  making  cities  and  towns 
liable  for  the  injnry  to  or  destruction  of  property  within  their  limits  by 
'^'  mo\m,  unless  the  destruction  was  caused  by  the  owner's  illegal  or  "im- 

proper "  conduct.    Id. 
17.  CiTT  IS  NOT  Liable  vor  Destruction  of  Profertt  bt  Mob,  if  De- 
struction would  have  been  Avoided  by  ordinary  care  and  prudence  on 
'^  the  owner's  part»  under  the  New  Hampshire  lawa  of  1854,  making  cities 

'  ^  and  towns  liable  for  the  injury  to  or  destruction  of  property  within  their 

^''  limits  by  mobs,  unless  the  destruction  was  caused  by  the  owner's  illegal 

or  improper  conduct.     Id. 
^  IS.  Burden  of  Proof  is  on  Owner  of  Property  Destrotxd  to  Establish 

Leoalttt  and  Propriety  of  his  Conduct  by  a  preponderance  of  eri- 
':^  dence,  where  there  is  any  evidence  tending  to  show  illegality  or  impro- 

priety, in  an  action  by  him  under  the  New  Hampshire  laws  of  1854,  mak- 
^  ing  cities  and  towns  liable  for  the  injury  to  or  destruction  of  property 

:^  within  their  limits  by  mobs,  unless  the  destruction  was  caused  by  the 

.<>  owner's  illegal  or  improper  conduct;  although  illegal  or  improper  con- 

duct is  not  presumed  on  his  part»  and  he  is  not  required  to  offer  evidence 
of  the  legality  and  propriety  of  his  conduct  in  order  to  make  out  a  prima 
'.'  fade  case.     Id. 

>:!■  19.  Evidence  that  Thbeats  and  Complaints  were  Communicated  to 

\*  Owner  of  Property  Destroyed,  or  that  intimations  of  dang^  were 

given  to  him,  is  competent  on  the  question  whether  he  should  have  given 
notice,  in  an  action  by  him  under  the  New  Hampshire  laws  of  1854, 
\  •  making  cities  and  towuH  liable  for  the  injury  to  or  destruction  of  property 

•;  within  their  limits  by  mobs,  unless  such  owner,  after  knowledge  of  the 

^  intention  or  attempt  to  destroy  his  property,  or  to  collect  a  mob  for  that 

t  poipose,  failed  to  give  notice  to  the  mayor  of  the  city  or  selectmen  of  the 

town,  he  having  sufficient  time  to  do  so.  Id. 
Vk  Evidenob  SHO^inNo  Effbctof  Certain  Persons  or  Abticles  Published 
in  Newspaper  is  Admissiblb  on  the  question  whether  their  publica- 
tion was  an  act  of  ordinary  care  and  prudence,  and  as  bearing  on  the 
oanse  of  the  destruction  of  the  plaintiff's  property,  in  an  action  by  a 
newspaper  publisher  under  tiie  New  Hampshire  laws  of  1854,  making 
cities  and  towns  liable  for  the  injury  to  or  destruction  of  property  within 
their  limits  by  mobs,  unless  the  destraction  waa  caused  by  the  owner's 
illegal  or  improper  conduct.    Id. 

8m  Dedication,  8-13;  Injunctions,5-12;  Nbqotiablb  Instbumxnts^  1. 

COSTS. 
See  Marriage  and  Divorci»  1. 

CO-TENANCY. 

I.  FossissiON  OF  Onb  Tenant  in  Common  is  Presumed  not  to  be  unlawful 
or  adverse  to  his  co-tenant.    Birthold  v.  Fox,  243. 

X  Tenants  in  Common  of  Crop  —  Conversion.  —  Plaintiff  and  defendant 
entered  into  an  agreement  to  farm  defendant's  land,  each  to  furnish  one 
half  the  seed  and  manure,  and  to  do  certain  proportions  of  the  work, 
whereupon  the  crop  was  to  be  equally  divided  between  them.  They 
duly  entered  upon  the  performance  of  this  agreement,  but  later  defend« 
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■at  refiued  to  proceed,  and  when  plaintiif  cune  to  perform  purt  of  hif 
work,  defendant  refused  to  permit  him  npon  the  land.  When  the  crap 
was  ripe,  plaintiff,  witliont  defendant's  conaent»  went*npon  the  Und,  est 
it,  and  put  it  in  stacks;  when,  without  his  consent^  defendant  in  the 
night  removed  it,  and  afterwards  fed  it  to  his  cattle.  Plaintiff  had  not 
demanded  a  division  of  the  crop  previous  to  its  having, been  carried 
away:  heldf  that  plaintiff  and  defendant  were  tenants  in  common  of  ths 
crop,  and  that  defendant  was  liable  to  an  action  for  convenioii  ci  plain- 
tiff's  share.  Deianey  v.  Bool^  52. 
8.  One  Tenant  in  Commoit  of  Chatrl  mat  MADiTADr  Tbovxk  aqaubosi  ho 
Co-TEKANT  Who  has  Convebted  the  chattel  to  his  own  use,  either  by 
its  sale  or  by  such  an  act  of  appropriation  as  will,  by  its  nature,  finally 
preclude  the  other  party  from  any  future  enjoyment  of  it.  id. 
See  AiTACHM BKT,  2;  CoMMOir  Law;  Nonci,  3. 

COVENANTS. 

I.  Lr  DBTKRMinnfo  whether  Coven  Aim  are  Dependent  or  Indkpkndbht, 
the  order  of  time  in  which  they  are  to  be  performed  is  an  important 
consideration.     Bobinson  v.  Harbour,  501. 

SL  Where  there  are  Several  Covenants  Which  are  Inbrpkkdent  oi 
Each  Other,  Oxe  Party  mat  Bring  his  Action  against  the  other 
for  breach  of  his  covenants  without  averring  a  performance  or  tender 
or  offer  of  performance  of  tlie  covenants  on  his  part;  and  it  is  no  ejccusa 
for  the  defendant  to  allege  in  his  plea  a  breach  of  the  covenants  on  the 
part  of  the  plaintiff.     Id, 

8.  Where  Covenants  are  Dependent,  It  is  Necessary  ior  PLAnmrr  to 
Aver  and  Prove  Performance,  or  tender  and  offer  to  perform  his 
part  of  the  agreement,  and  demand  performance  by  the  other  party  of 
his  part  of  the  agreement,  to  entitle  himself  to  an  action  for  the  breach 
of  the  covenants  on  the  part  of  the  defendant.     Id. 

4.  Covenants  are  to  be  Construed  to  be  Dependent  or  Ii^defendent  Ao* 
CORDING  to  Intention  and  Meaning  of  Parties  and  the  good  sense 
of  the  ease;  technical  words  must  give  way  to  such  intention;  and  courts 
will  construe  covenants  to  be  dependent^  unless  a  contrary  intention  ap- 
pears.   Id. 

.6.  Rules  Stated  bt  Which  to  DraooYSR  Intention,  and  to  Dbtebmiki 
whether  Covenants  are  Dependent  or  Independent,  Stated.    Id. 

6.  Clofton  v.  Bolton,  23  Miss.  78,  McMath  v.  Johnson,  41  Id.  439,  and 

Other  Cases,  as  Bowen  v.  Bailet,  42  Id.  406,  Based  upon  tbeib 
Autuoritt,  Overruled.    Id. 

7.  Fact  that  Some  Covenants  in  Agreement  are  Independent  dobs  not 

Necessarily  Render  Others  so.    Id, 

8.  Strangers  to  Conveyance,  Which  Contains  Merb  Covbnabt  providing 

against  certain  constructions  which  may  be  noxious  or  offensive  to  them, 
may,  upon  the  breach  of  such  covenant,  be  afforded  relief  in  equity; 
while  they  cannot  sue  at  law  upon  the  covenant,  as  it  was  intended  for 
their  benefit,  and  will  be  deemed  to  have  given  them  an  easement  in  the 
land,  and  equity  will  prevent  its  violation  by  an  injunction.  OSferi  T. 
Peteler,  785. 

9.  Defective  Title  — Agreement  not  to  Obstruct  View. — Where  one  who 

has  covenanted  to  convey  land  holds  under  a  deed  which  provides  tiiai 
if  any  erections  are  made  on  said  land  which  obstruct  a  oertatn  view  cl 
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«  certaiii  neighbor,  the  l&nd  shall  be  forfeited  to  the  grantors  for  such 
neighbor's  nse,  his  estate  is  upon  condition,  which  condition  is  valid, 
^  although  in  favor  of  a  stranger,  and  his  title  is  not  perfect.     IdL 

10.   CSOVEKANT  BT  QbANTOB   OF  LaND  THAT    NEFrBfiR  Hs  NOR  HIS  ASSIGNS 

WILL  Sell  Akt  Marl  from  off  the  premises  adjoining  the  tract  con- 
veyed will  not  be  enforced  in  equity  against  the  grantee  of  the  land  in- 

i  tended  to  be  burdened  by  sucb  covenant,  for  the  only  principle  upon 

which  such  a  covenant  can  rest  would  sanction  the  annexation  to  the  land 
of  any  stipulation  which  human  caprice  might  devise.     Such  a  covenant 

:  is  also  illegal  and  void,  because  it  is  in  general  restraint  of  trade.   Brewer 

L  Marslutll,  C79. 

11.  Equity  Sometimes  Enforces  Covenants  Connected  with  Land,  wmoui 
No  Legal  Remedy  Exists  against  the  alienee;  but  such  cases  ougbt  not 
to  be  unnecessarily  multiplied.    Id. 

See  Damages,  14;  Vendor  and  Vendee,  7. 

CRIMINAL  LAW. 

:  t.  Inbtbuotion  that  Jury  have  Right  to  Consider  whether  Bvidenoi 

r  or  Good  Character  Tends  to  Rebut  Presumption  of  Malice  should 

not  be  refused,  since  evidence  of  good  character  is  admissible,  and  sucb 
r  evidence  has  no  bearing  except  upon  the  question  of  malicious  intent. 

People  V.  OarbuO,  162. 
'2,  Voluntary  Intoxication  Constitutes  No  Defense  to  Commission  of 

Crime,  notwithstanding  the  intoxication  was  to  such  an  extent  as  to 

make  the  person  unconscious  of  what  be  was  doing  at  the  time  of  th« 

commission  of  the  offense.    Id, 
t  "%»  Evidence  Tending  to  Disprove  Alibi  may  be  Rebutted  by  showing 

that  the  witnesses  for  the  prosecution  were  mistaken  as  to  the  time  ot 
^  the  occurrence  sworn  to  by  them,  and  should  not  be  rejected  on  the 

P  ground  that  the  defendant  idionld  have  given  it  as  a  part  of  his  evidenoo 

in  chief  to  establish  the  oBbL    Brown  v.  People^  105. 

4.  Adultery  and  Fornication  were  not  Indictable  at  Common  Law  and 

;  not  punishable  as  misdemeanors  unless  committed  openly  and  publidy, 

^  as  in  a  street  or  highway,  to  as  to  make  such  acts  of  inoontinency  in* 

,  jurioos  to  public  morals  and  society.    In  this  country,  therefore,  sneh 

acts  are  not  punishable  unless  made  so  by  statute.     CaroUi  v.  8UUe^  466. 
J  ^  Cbimhtal  Intercourse,  Once  Shown,  is  Presumed,  it  Parties  still 

Live  under  Same  Roof,  to  Continue,  notwithstanding  the  fact  that 

thoeo  who  dwell  under  the  same  roof  with  them  are  not  prepared  to 
.  depoee  to  the  fact;  and  this  principle  is  especially  applicable  in  a  civil 

proceeding  for  a  divorce.    Id. 
f  *#•  In  Order  to  Constitute  Unlawful  Cohabitation,  under  Reviskd 

Cods  of  Mississippi,  1857,  Article  8,  Page  573,  whethbii  in  Aduxi- 
■  teey  or  Fornication,  It  must  be  Shown  that  the  parties  dwell  to* 

gether  openly  and  notoriously,  as  if  the  conjugal  relation  existed  between 
^  them.    Id, 

'l  7.   CONYIOTION   FOR    UNLAWFUL  COHABITATION,   WHETHER  IN  ADULTERY  OB 

Fornication,  cannot  be  Sustained  where  the  evidence  simply  shows 
that  the  indicted  parties  lived  together  under  the  same  roof  as  master 
and  servant,  and  that  there  were  only  occasional  instances  of  illicit  inter* 
course  between  them.  Id, 
€.  Any  Attempt  to  Influence  Officer  in  his  Offictal  Conduct,  whether 
in  the  executive,  legislative,  or  judicial  department  of  the  govenunsnt^ 
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by  the  offer  of  a  reward  or  pecuniary  oooeideratioii,  is  indictable  at  oon- 
mon  law.    State  ▼.  Ellis,  707. 

9«  Ck)MMON-LAW  OpTENSE  OF  BlUBKRT  »  I.MBICrABLB  ANI>  Pu.NISlIABLB  DT  NbW 

Jkbset,  aa  the  statutes  of  that  state  against  bribery  merely  define  an^ 
fix  the  punishment  for  the  offense  in  cases  of  bribery  of  judicial  offioera 
and  members  of  the  legislature,  and  do  not  repeal  or  abrogate  or  other- 
wise  alter  the  common  law.     Id, 

lOl  Onmru  of  Bbibert  is  Complbtb  when  Offbb  of  Reward  is  Made  to- 
inflnwnee  the  vote  or  action  of  an  official,  although  in  a  matter  not  within^ 
the  jurisdiction  of  the  officer.    Id, 

11.  Offeb  of  Monet  to  Member  of  Coumor  Ooukgil  of  Cirr  to  vote  ia 
&vor  of  an  application  for  leave  to  lay  a  railroad  traok  along  one  of  the 
streets  of  the  city,  is  bribery,  whether  or  not  the  common  council  had 
authority  to  make  the  grant,  or  the  railroad  company  the  power  to  avail 
itself  of  its  benefits  if  made,  or  whether  the  offer  was  made  before  or 
after  the  application  had  been  embodied  in  an  ordinance  or  reedlntion  in- 
troduced before  the  eounoiL    Id, 

12.   In    ItTDIOTMENT  FOR    EkBEZZLEMENT,   PrOFSBTT    EMBEZZLED  18   SUFil* 

oibntlt  Described  as  "  bonds  of  the  United  States  of  America  for  the 
payment  of  money  issued  by  authority  of  law,"  of  an  "aggregate  value,* 
which  is  specifically  averred.     Commonwealth  v.  Btttteridk,  66. 

18.  Person  Embezzling  Several  Articles  of  Property  at  Onb  Timb  may 
be  indicted  and  convicted  for  embezzlement  of  each  article  separately. 
Id. 

14.  Person  is  Guilty  of  Embezzlement  Who,  havino  Taken  Pbomobort 
Note  for  the  purpose  of  causing  it  to  be  discounted  at  a  bank  for  another 
person,  sent  it,  with  fraudulent  intent,  to  the  cashier,  with  other  notas^ 
to  be  discounted  on  his  own  account,  and  with  such  intent  procured  the 
'  proceeds  to  be  passed  to  his  own  credit,  and  it  is  immaterial  that  he 
afterwards  paid  part  of  the  proceeds  upon  the  request  and  aoooant  of 
the  owner.     Id, 

lA.  Person  is  Guilty  of  Embezzlement  Who,  having  Taken  from  the 
maker  of  a  promissory  note  as  security  for  his  liability  as  indorser  prop- 
erty which  might  be  the  subject  of  laroeny,  fraudulently  pledged  it  for 
his  own  debt,  after  the  payment  of  the  note  by  the  maker.    Id. 

18.  Indictment  for  Embezzling  Property,  Given  to  Indemnify  Defbvdant 
against  liability  as  indorser  of  a  promissory  note,  sufficiently  sets  forth 
the  violated  trust,  where  it  avers  that  the  defendant  took  the  properly  ia 
trust  and  confidence,  "  to  be  held  by  him  in  his  custody  and  posBessioii 
as  security  for  the  liability  which  he  assumed  for  the  said  maker  bj  in- 
dorsing the  promissory  note  aforesaid,  and  when  said  promissofy  note 
should  be  paid  by  the  maker,  then  the  said  property  to  be  by  the  defend- 
ant delivered  to  the  said  maker.**    Id. 

17.  Upon  Trl4l  of  Person  Charged  with  Embezzlement  of  Propkbtt  de- 
posited with  him  for  another  purpose,  by  pledging  it  as  security  for  hia 
own  debt,  it  is  immaterial  that  the  relations  between  the  owner  and  the 
defendant  were  such  that  the  latter  had  a  right  to  presume  that  the 
owner  would  ratify  such  a  use  of  his  property,  or  that  he  would  have 
consented  to  such  a  use  of  it  if  he  had  been  asked  at  the  time^  or  that  at 
the  time  he  deposited  it  with  defendant  he  had  no  objection  to  such  a 
use  of  it  by  him;  and  questions  asked  of  the  owner  as  a  witness  t» 
prove  these  facts,  were  properly  excluded.    Id. 
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18.  In  MABSACinraETTS,  Disposal  of  Collateral  Securitt  vt  Holder,  be- 
fore the  debt  becomes  due  and  payable,  is  made  pimishable  under  %> 
special  statate,  and  hence  is  not  indictable  under  the  general  statute  con*- 
eeming  embezzlement.    Id. 

19.  In  Indictment  for  Embezzlement,  Fibugiart  Relation  is   Sctft^ 
cientlt  Averred  by  allegations  that  the  property  alleged  to  have  lieen 
embezzled  «was  delivered  to  the  defendant  on  the  trust  and  confidence- 
that  he  would  keep  it  safely,  and  return  it  on  demand.    Id. 

50.  In  Indictment  ior  Embezzlement,  Title  to  Profertt  Embezzled  in 
the  parties  who  intrusted  it  to  defendant  down  to  the  time  when  th» 
crime  was  committed  need  not  be  specially  averred;  but  it  is  sufficient, 
that  ownership  at  the  date  of  the  delivery  of  the  property  to  defendant. 
be  aptly  alleged,  and  that  the  crime  occurred  while  the  trust  upon  whicb 
the  property  was  delivered  continued.     Id. 

51.  In  Indictment  for  Larceny,  Description  of  Stolen  Propertt  as  "  on» 
promissory  note  of  the  value  of  three  hundred  dollars,  and  one  piece  of 
paper  of  the  value  of  three  hundred  dollars,  of  the  goods  and  chattels 
of  A  B^"  is  sufficient,  although  from  the  evidence  before  the  grand  jury 
a  fuller  description  might  have  been  given.    ComtnonweaUh  v.  Breiiim,  95. 

52.  Evidence  Tending  to  Show  that  Deceased  was  Quarrelsome,  Carried 
Weapons,  and  had  Threatened  to  Use  Them  on  Defendant,  is  In* 
admissible,  on  a  trial  for  murder,  whero  there  is  no  pretense  that  tha^ 
defendant  committed  the  offense  in  self-defense,  but  on  the  contrary,  had. 
followed  the  deceased  for  the  apparent  purpose  of  killing  him.  People  v. 
Cfarbutt,  162. 

53.  Evidbnob  Tendino  to  Show  that  Defendant,  whilb  in  Armt,  wa» 
Reputed  Qood  and  Valiant  Soldier  is  Inadmissible  on  a  trial  for 
murder.    Id. 

tL  Evidbnob  Tending  to  Show  Hbredttabt  Tbndenct  to  Insanitt  on 
Part  of  Defendant  is  Admtssttilb  on  a  trial  for  murder;  and  for 
this  purpose,  evidence  of  mental  unsoundness  on  the  part  of  a  brother  or 
sastar  of  the  defendant  is  admissible,  and  may  be  considered  by  the  jury- 
in  oonneetion  with  aU  the  other  evidence  beuing  upcm  the  subject.    Id. 

16b  Sanitt  need  not  be  Proved  bt  Prosboution,  on  a  trial  for  murder,  as  a. 
part  of  their  case,  but  they  may  rest  upon  the  presumption  of  sanity 
until  proof  of  a  contrary  condition  is  given  by  the  defense;  but  when  any^ 
evidence  is  given  which  tends  to  overthrow  that  presumption,  the  jury^ 
are  to  examine,  weigh,  and  pass  upon  it  with  the  understanding  thaU 
although  the  initiative  in  presenting  the  evidence  is  taken  by  the  defense,, 
the  burden  of  proof  upon  this  part  of  the  case,  as  well  as  upon  the  other, 
is  upon  the  prosecution  to  establish  the  conditions  of  guilt.     Id. 

S8.  Evidence  of  Surrounding  Facts  and  Circumstancbs  Which  havk 
Amy  Bearing  upon  Manner  of  Death,  and  any  tendency  to  show 
whether  it  was  natural,  accidental,  or  felonious,  may  and  should  be  giveiw 
in  evidence  by  the  prosecution,  when  a  person  is  accused  of  a  felonioua 
homicide.  Such  evidence  is  a  necessary  preliminary  to  any  which  shall 
be  offered  to  connect  any  particular  person  with  the  homicide.  Brown- 
V.  People,  195. 

S7.  Offensb  of  Selling  Unwholesomb  Beef,  to  be  Eaten  and  Used  a» 
Food,  is  committed  as  well  by  selling  it  to  wholesale  dealers,  as  mer«^ 
chandise  to  be  resold  by  them,  as  by  selling  directly  to  the  oonsumar.. 
People  V.  Parker,  774. 

See  GoNSTFruTioNAL  Law,  4,  5;  Libel. 
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CUSTOMS. 

Custom  or  Mbrchants  must  be  Reasonablb  in  Itsklt,  and  so  well  esteb- 
liahed  and  nniformly  acted  upon  as  to  raiae  a  fair  presnmptioa  that  it 
is  genorally  known  by  all  contracting  under  ita  operation,  in  order  that 
it  may  be  given  in  evidence  in  explanation  of  condact  shown  for  the  p&r- 
pose  of  establishing  fraud.    Jaeoba  v.  Shorty^  580. 

DAMAGES. 

1.  To  WARRAirr  Jcrt  in  Finddvo  Exemplary  Damages*  either  malioep 
lence,  fraud,  or  oppression  must  be  shown  to  have  mingled  in  the 
ful  act  complained  of.    New  Orleans  etc  B.  If.  Co.  ▼.  Siaihamj  478. 

S.  Mississippi  Statute  for  PROTEcrioy  or  Railroad  Passekoebs  is  in- 
tended to  hold  railroad  companies  responsible  for  actual,  not  puni^ve  or 
exemplary,  damages  for  all  accidents  to  any  passenger  caused  by  the  ne- 
glect of  the  employees  of  railroad  companies:  See  Revised  Code,  art.  43^ 
p.  299.    Id, 

X  Im  Action,  under  Mississippi  Statute,  agaikst  Railroad  Cohpakt  for 
injuries  sustained  by  negligence  of  its  employee,  gross  negligence  mnsi 
be  shown,  to  authorize  jury  to  exceed  actual  damages  sustained;  and  it 
must  be  so  great  as  to  amount  to  recklessness;  that  is,  to  a  degree  where 
a  generally  malicious  or  malignant  purpose,  careless  of  consequences, 
might  perhaps  be  pursued,  although  no  hostile  purposes  were  enter- 
tained against  an  individual.    Id. 

4.  "Wild  Verdicts"  Ck>NsiDBRED,  Espboiallt  where  Damages  arm  to 
BE  Assessed  against  Railroad  Companise  and  Other  Corpo&atioii& 
Id. 

t.  Instances  Cited  in  Which  New  Trials  have  been  Qranted  on  OBoun 
or  Excessive  Damages,  or  which,  in  the  opinion  of  this  courts  ought  to 
have  been  granted.    Id, 

4.  High  Ck>URT  or  Mississippi  will  Set  Aside  Ezcessivb  Verdict  yob 
Damages  which  is  manifestly  the  result  of  prejudice  or  undue  bias^ 
though  it  will  not  disturb  a  verdict  for  damages  when  it  is  not  apparent 
that  the  juiy  misapplied  the  law  or  misunderstood  the  facts,  or  were  in- 
fluenced  by  their  passions  or  prejudices,  rather  than  by  an  observance  ei 
the  law  and  facts  of  the  case.     Id. 

7.  High  Court  or  Mississippi  will  Set  Aside  Verdict  or  $3,275  AOAnrar 
Railroad  Company  as  Excessive,  for  not  stopping  long  enough  at  a 
station,  on  the  first  halt,  for  a  sick  passenger  to  get  off;  but  where  the 
train  did  stop  a  second  time  for  him  to  get  off,  and  which  he  did,  before 
it  had  entirely  left  the  station  platform;  and  this  on  the  ground  that  the 
jury  were  manifestly  prejudiced  or  biased  against  the  corporation.     Id. 

f .  Proper  and  Reasonable  Sapeguard  should  be  Thrown  around  Riobts 
or  Corporations  bt  Courts,  where  the  interests  of  innocent  stock- 
holders are  at  issue,  particularly  when  their  pecuniary  interests  are  to 
suffer  for  the  acts  of  their  employees,  when  exemplary  damages  are 
sought  against  them  at  the  hand  of  a  jury,  no  special  damages  having 
been  demanded  or  shown  by  proof.    Id. 

•.  Evidence  or  Nature  and  Extent  or  PuoNTirr's  Business  and  GkrehaIi 
Rate  or  PRorrr  he  has  realised  therefrom,  which  has  been  intermpted 
by  the  defendant's  wrongful  act,  is  properly  received  in  action  for  dam- 
ages for  personal  injuries,  not  as  furnishing  a  measure  of  damages  to  be 
adopted  by  the  juiy,  but  to  guide  them  in  the  exercise  of  that  discretsoii 
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in  fixing  damagea  which,  to  a  certain  extent,  is  always  Tested  in  the 
I  Jnry  in  such  cases;   so  held  where  the  plaintiff  was  an  architect,  and 

i  was  hy  reason  of  his  injuries  incapacitated  from  pursuing  his  business, 

c  New  Jeraejf  Exp,  Co,  v,  Nidu>l8^  722. 

^  10.  Dam AOKs  wherb  Land  is  Sold  under  False  Representation  as  to  rre 

Cost,  assuming  that  the  sale  would  have  taken  place  had  the  truth  been 
known,  is  the  amount  that  the  price  paid  exceeds  the  price  that  would 
have  been  paid  in  the  absence  of  the  misrepresentation;  but  where  the 
sale  itself  is  the  product  of  the  fraud,  the  vendee  may  either  repudiate 
\  the  contract,  or  claim  as  damages  the  difference  between  the  price  paid 

\  by  him  and  the  actual  value  of  the  property.     Crater  v.  Bmninger,  737. 

11.  Rule  or  Damages  in  Case  op  Fraud  is  that  Defendant  is  Responsi- 
c  ble  for  those  results  injurious  to  the  plaintiff,  which  must  be  presumed 
^  to  have  been  within  his  contemplation  at  the  time  of  the  commission  of 
r                       the  fraud.     Id, 

12.  Test  on  Question  of  Damages  is  that  Those  Results  are  Proximate 
which  the  wrong-doer,  from  his  position,  must  have  contemplated  as  the 

^  probable  consequence  of  his  fraud  or  breach  of  contract.     Id, 

^  18.  Damages  where  Plaintiff  is  bt  Fraud  of  Defendant  Inveigled  into 

Speculation  into  which  he  would  not  have  entered  but  for  the  misrep- 
resentations, and  which  proved  a  failure,  comprise  the  whole  amount  in- 
vested by  the  plaintiff,  less  his  share  of  the  actual  value  of  the  property 
•till  remaining  in  the  hands  of  trustees  for  his  benefit.  Id, 
14.  Sum  Stipulated  as  Damages  for  Breach  of  Any  One  of  Several  Cove- 
VANTS  is  a  penalty  merely  where  the  damages  are  readily  ascertainable 
in  the  case  of  a  breach  of  the  contract  with  respect  to  one  or  more  of  the 
acts,  the  performance  or  omission  of  which  are  secured  by  the  agreement 
notwithstanding  it  secures  the  performance  or  omission  of  other  acts 
which  are  not  measurable  by  any  exact  pecuniary  standard.  Long  v. 
Towi,  355. 

16.  Stipulation  fot  Damages  mat  be  Regarded  as  Liquidated  Damages, 
when  o<mtained  in  a  written  contract  concerning  the  sale  of  land,  by  the 
terms  of  which  nine  thousand  dollars  of  the  purchase  price  was  to  be 
paid,  and  two  notes  of  six  thousand  dollars  each,  secured  by  a  deed  of 
trust,  were  to  be  given  for  the  remainder  of  the  purchase  price,  wbere* 
upon  the  vendor  was  to  execute  and  deliver  to  the  vendee  a  deed,  the 
stipulation  being  that  if  dther  party  should  fail  to  comply  with  the 
provisions  of  the  contract  he  should  "  forfeit  and  pay  to  the  other  the  sum 
of  two  thousand  dollars. "    Morse  v.  Rathbum^  359. 

19.  Contract  will  be  Treated  as  One  fot  Penalty,  aNd  not  for  Liqui« 
DATED  Damages,  when  the  agreement  contains  several  distinct  cove* 
nants  on  which  there  may  be  divers  breaches,  some  of  an  uncertain 
nature  and  others  certain,  with  one  entire  sum  to  be  paid  on  breach  of 
performance.    Id, 

17.  Contract  is  One  for  Liquidated  Damages  where  Damages  Growing 
OUT  OF  Breach  are  Uncertain  in  amount,  and  the  parties  agree  that 
a  ciTtain  sum  shall  l>e  the  damages  in  case  of  a  failure  to  perform,  in 
language  plainly  expressive  of  such  agreement,  and  when  the  intention 
is  plain;  unless  the  sum  fixed  is  greatly  disproportionate  to  either  tli« 
actual  or  presumed  damage,  showing  that  one  side  was  the  victim  of  op- 
pression.   Id, 

flee  Corporations,  13-20;  Mabbiagb  and  Divorce,  1;  Replevin,  4; 

PAS8»  7. 
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debtor  and  creditor. 

L  Untoer  Good  Faith  mRiQimiED  IN  AaRBOOiiTiBTDBnoRWiTBCftKDC* 
TOBfl  roB  CoMPOSinoM  by  which  the  property  of  the  debtor  is  MBgned 
to  trosteee,  to  be  distribated  according  to  the  deed  of  tnist»  ae  each  eredi- 
tor  ligiiB  the  deed  and  comes  into  the  agreement  on  the  nndentandin^ 
that  all  will  share  equally  or  according  to  the  terms  of  the  instmment. 
Hence  if  the  signatnres  of  some  of  the  creditors  have  been  obtained  by 
secret  bargains  or  obligations  granting  them  more  favorable  terms  thaa 
the  general  scope  and  provisions  of  the  composition  deed  will  wazrant,  a. 
gross  deception  is  practiced  on  the  other  creditors,  and  both  law  and 
equity  adjudge  the  transaction  void,  it  being  against  public  policy  and 
constructively  fraudulent     0*8hea  v.  ColUer  W.  L.  A  O.  Cb.,  332. 

li  SaouRiTT  Given  in  Pctbsuanob  of  Contract,  whereby  any  of  the  creditor* 

who  have  entered  into  an  agreement  of  composition  with  their  debtor 

has,  unknown  to  the  others,  obtained  any  benefit  beyond  the  others,  i» 

absolutely  void  even  against  the  debtor  who  may  have  given  the  security. 

Id. 
H  iNBTRumNT  Crxatino  Obuoatior  ot  Pbsfbrkngx  nr  Favor  ot  Onr  or. 

MoRR  OF  Several  Creditors  who  are  parties  to  an  agreement  of  oom^ 

position  with  their  debtor  may  be  valid  if  it  form  part  of  the  original 

transaction  and  be  communicated  to  the  other  creditors,  and  they  do  not 

object;  but  all  of  the  creditors  must  know  of  it  and  acquiesce.    Id. 

See  AmomiRRTs  jor  Bemdit  of  Grrditors;  MoRTOAon^  1%  lH 

DEDICATION. 

1.  TteRR  MAT  BR  COMMON-LAW  DrDIOATION  OF  LaVD  lOR  PUBLIO  'LkaHtHa^ 

or  levee^  as  well  as  for  any  other  purpose.    Jtfanisto  v.  WUXaard^  20S. 

li  CoMMON-LAw  Dedigatioh  DOBS  MOT  Oprratr  AS  Grant,  but  ss  an  estop* 
pel  m  paiM  of  the  owner  of  the  servient  estate  from  asserting  a  right  of 
possession  inconsistent  witli  the  uses  and  purposes  for  which  the  dedica- 
tion was  made.    Id. 

H  Law  Apfuoablr  to  Dedication  of  Hiohwatb  Afflirs  wrh  Equal. 
FoRCR  to  dedication  of  public  landings,  and  the  principle,  so  f ar  ae 
respects  the  right  of  the  original  owner  to  disturb  the  use,  most  rest  o» 
the  same  ground  in  both  cases.    Id, 

4.  Word  "  Square,"  as  Term  of  Dedication,  Impobib  Complris  and  Un- 
restricted  Abandonment  to  Puruo  Use  rethrr  for  Purfosrs  of  » 
free  passage  or  to  be  ornamented  and  improved  for  grounds  of  pleasnrs^ 
amusement,  recreation,  or  health.  TtJuUiu  <^  JT*  JR.  Chmtk  v.  Moifftfr 
€tc,  696. 

ft.  Owner  mat,  in  Act  op  Dedioation,  Declarr  Special  Pubuc  Use  W 
which  he  intends  to  donate  lands,  and  they  will  remain  subject  to  eock 
uses  aljne.    Id. 

6.  Owner  cannot  Revorr  Dedication  after  It  is  Oncr  Complrti^  or  re-> 

strict  or  change  the  uses  to  which  it  was  made.    Id. 

7.  Easement  is  Vested  in  Public  where  Bight  of  Public  to  Use  or 

Lands  is  based  upon  a  dedication  to  public  uses;  the  fee  remains  in  the 
original  owner,  and  may  be  conveyed  by  him  to  third  persons,  but  the 
right  of  the  public  to  the  use  is  paramount  to  the  title  of  the  owner  of 
the  fee,  and  does  not  require  the  fee  for  its  protection.    Id. 

8.  Dedication  to  Pubuc  Uses  doss  not  Require  Existence  of  Corpora- 

tion to  whom  it  IB  made  or  in  whom  the  title  might  vest.    It  may  b* 
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▼■lid  without  any  specific  grantee  In  uae^  thus  forming  an  ezceptioii  to 
the  general  rule  of  conveyances.  Id, 
•.  EsssNCB  OF  Dkdioation  to  Public  Uses  is  that  It  shall  bb  for  Usi 
OF  Public  at  Labge.  Tliere  may  be  a  dedication  for  special  uses,  but 
it  must  be  for  the  benefit  of  the  public,  and  not  for  any  particular  part 
of  it.    Properly  speaking,  there  can  be  ro  dedication  to  private  uses.    Id. 

10.  Local  Corpobate  Authorities  of  Citt  or  Ti>wm  in  Which  Land  Dedi- 
cated IS  Situated  have  unlimited  po^'ir  to  regulate  the  public  use  of  it 
within  the  limits  of  the  purposes  and  uses  for  which  the  dedication  is 
made,  and  may  be  regarded  as  representatives  of  the  public  for  the  pnr- 
pose  of  maintaining  suits  in  equity  or  at  law,  for  the  vindication  of  the 
public  right;  but  they  cannot  sell  the  land  so  dedicated,  nor  release  or 
extinguish  the  uses  for  which  it  was  dedicated,  nor  employ  it  in  any  way 
variant  from  the  purposes  for  which  it  was  designed.    Id, 

11.  Owners  of  Fee  after  Dedication  of  Land  cannot  Authorizb  its  Uai 
for  Any  Private  Purpose.     Id, 

12.  Where  Question  is  whether  Wat  Dedicated  has  Becoub  Publio 
Highway,  so  as  to  impose  upon  the  publio  authorities  a  duty  to  amend 
or  repair,  an  acceptance  on  their  part  is  essential  to  that  end;  and  where 
the  acts  of  the  owner  relied  on  to  establish  a  dedication  are  not  suffi* 
ciently  indicative  of  an  intention  to  donate  his  property  to  a  publio  use, 
to  constitute  a  dedication,  an  acceptance  by  the  publio  authorities  or 
user  by  the  public,  acquiesced  in  by  the  owner,  may  be  resorted  to  to  aid 
in  arriving  at  his  intention;  and  so  where  the  question  is  whether  a 
dedication  has  in  fact  been  made,  evidence  of  non-acceptance  by  the 
public  authorities  or  non-user  by  the  piblic  is  competent  to  be  consid« 
ered  by  the  jury.     Id. 

18.  Acceptance  by  Public  Authorities  or  Public  User  is  not  Essential 
to  conclude  the  owner  from  his  power  ol'  retraction,  when  his  intention 
to  abandon  his  property  and  dedicate  it  to  public  uses  is  once  unequivo* 
cally  manifested.  In  that  event,  the  right  of  the  publio  to  appropriate 
the  lauds  to  the  public  use  at  any  time  when  their  wants  or  convenienoe 
require  it  immediately  attaches.     Id, 

14.  Owner  of  Urban  Lands  Who  has  Map  Made  and  Recorded  in  which 
the  lauds  are  laid  off  in  lots,  streets,  and  squares,  and  sells  and  conveys 
lots  by  reference  to  this  map,  thereby  dedicates  the  streets  and  squares 
to  the  public  use.     Id. 

15.  Sale  for  Water  Taxes  of  Land  Claimed  as  Dedicated  will  not  defeat 
the  publio  right,  for  the  corporate  authorities  have  no  right  to  sell  lands 
dedicated,  or  to  extinguish  the  publio  uses  for  which  they  were  dedi- 
cated.     Id. 

16.  When  Lamd  has  been  Dedicated  at  Common  Law  to  Public  Use,  the 
public,  not  being  entitled  to  the  fee,  cannot  require  a  party  claiming  the 
fee  without  disturbing  or  questioning  the  public  easement,  either  to  es- 
tablish or  defend  his  title;  but  where  a  claimant  denies  the  existence  of 
the  easement,  and  threatens  an  invasicn  of  the  public  rights,  at  a  time 
and  under  circumstances  unfavorable  to  their  defense,  the  courts  will  in- 
terfere.    Alankato  v.   WUlard,  208. 

17.  Right  of  Individuals  of  Communtti'  to  Enjot  Profit  in  Lands  for 
private  emolument  cannot  be  acquired  under  a  dedication  to  public  uses. 
CM  V.  Davenport,  718. 

18.  Right  of  Fishing  in  Priyatb  Waters  cannot  bs  Aoquirkd  bt  Paaus 
by  a  dedication.    Id. 
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DEEDS. 

m 

t.  Person  Who  Appears  befokb  Magibtratb  ahd  Duly  Aokhowlxdois 
ExscuTioN  or  Deed,  to  which  his  name  was  saliscnbed  by  another 
in  his  absence,  thereby  recognizee  and  adopts  the  signatore  as  his  own. 
BartleU  v,  Drake,  92. 

&  CoinrETANCB  MAT  BE  Sbt  Asidb  AS  TO  Pabt  OF  PREMISES  which,  by  frand 
and  misrepresentation  of  the  grantee,  was  included  therein,  though  n» 
part  of  the  consideration  was  paid  or  received  '^n  acooant  thereof,  with- 
out rescinding  the  actoal  sale,  or  setting  aside  the  entire  deed;  and  hence 
the  grantor  is  not  bound,  in  order  to  maintain  his  suit,  to  tender  back 
the  consideration  paid  for  the  land  actually  sold.    Id, 

H  AOOEPTANGE  BT  GrANTEB  OP  DeED  PoLL  MaKES  STIPULATION  THEREDV  OV 

HIS  Part  Binding  upon  Him,  if  he  has  legal  capacity  to  contract,  so 
that  aaaumpsU  can  be  maintained  against  him  for  non-performanoe  thereof. 
Burhank  v.  PUUbury,  633. 

4.  SnpuLATioN  BT  Granteb  IN  Deed  Poll  to  Maintain  Fence  Abound 
Granted  Premises  Runs  with  Land,  and  is  enforceable  at  law  in  as* 
mmpnt  against  subsequent  grantees,  who  take  with  notioe  thereof,  ac- 
tual or  constructive,  or  at  all  events,  ia  enforceable  in  equity,  although 
it  does  not  run  with  the  land;  notwithstanding  the  coverture  of  tho 
original  grantee  might  prevent  any  recovery  against  her.     Id, 

B.  Stipulation  bt  Grantee  in  Deed  Poll^  Which  is  Reoobded,  to  Main- 
tain Fence  around  Granted  Premises,  is  Encumbrance,  within  the 
meaning  of  a  covenant  against  encumbrances  in  a  deed  subsequently 
made  by  one  who  claims  under  the  first  grantee;  and  the  right  to  recover 
upon  such  covenant  is  not  a£fected  by  the  fact  that  the  plaintiff  had 
notice,  by  the  record,  of  i^e  encumbrance.    Id, 

C  Words  in  Deed  over  Which  Crooked  Line  is  Drawn  with  Pencil,  aa 
if  for  erasure  or  canceMation,  but  which  are  not  actually  erased  or  can- 
celed, form  a  part  of  the  deed;  and  if  the  purchaser  accepts  the  deed,  he 
will  be  bound  thereby,  although  he  insisted  that  audi  words  should  not 
be  in  the  deed,  and  was  told  that  they  had  been  canceled.  His  only 
remedy  in  such  oases  is  by  a  suit  to  reform  the  deed*  BosenhunM  v. 
onoocTf  668. 

7*  Deed  or  Lor  Fronting  on  Public  Landing  Carries  the  fee,  not  only  to 
the  center  of  the  landing,  but  to  the  middle  of  the  stream,  or  at  least  to 
the  water,  unless  the  parties  clearly  express  their  meaning  to  the  con- 
trary, semble,    ManJxUo  v.  Willard,  208. 

%,  Deed  Absolute  on  its  Face  mat  be  Shown  bt  Parol  to  have  been  really 
given  as  security  for  a  debt,  and  intended  only  as  a  mortgage;  but  proof 
that  an  absolute  deed  was  intended  as  a  mortgage  must  be  very  plain» 
where  the  debt  does  not  remain,  or  is  oonsidered  as  paid  by  giving  tli« 
deed.    Hogan  v.  JaquM,  644. 

See  Corporations,  11,  12;  Covenants;  Eassmbhtb,  1;  Equitt,  6, 6;  EnoF* 

PEL,  1;  SHERIP18. 

DEMAND. 

Afns  Pastt  has  Ihoapacitated  Himselp  from  performing  his  eofttnot,  a 
demand  of  performance  is  not  necessary  to  give  a  right  ol  a^tiaB.  SmMk 
T.  Jwrdam,  232. 

ESTOPPEL. 

See  BviDEKGii 
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EASEMENTS. 

1.  RiRFETUAL  Eaaement  IS  SucH  INTEREST  IN  Lanb  m  oomM  within  ih» 
purview  of  *a  atatote,  which  makes  a  deed  or  conreyance  in  writing 
neoeaeary  to  its  creation,  grants  etc.     ManhcUo  v.  Willourd,  208. 

S.  Right  to  Fish  and  Take  Fish  is  not  Easement,  but  Bioht  of  Proitt 
nr  Lands,  and  cannot  be  claimed  nnder  the  designation  of  easement. 
CM  V.  Daoenpovi,  718. 

See  Dedication,  7,  16;  Partition,  1,  2. 

ELECTIONS. 

1.  State  Ck>NSTiTUTioN  mat  Reqitirb  that  Oath  of  Lotaltt  be  taken  by 
all  voters  as  a  condition  precedent  to  their  exercise  of  the  right  of  suf- 
frage at  any  election  held  in  the  state.  Such  condition  is  not  in  opposi* 
tion  to  the  constitution  of  the  United  States.     Blair  v.  Ridgeiey,  249. 

5.  Word  "Peopub"  for  Politigai.  Purposes,  as  Used  in  Federal  and 

state  constitutions,  must  be  considered  as  synonymous  with  qualified 
voters;  and  the  states,  under  their  reserved  power  to  regulate  their  in- 
ternal government  and  police,  have  peculiar  and  exclusive  province  t» 
say  and  determine  what  shall  constitute  any  inhabitant  of  the  states  a 
qualified  voter,  for  the  federal  government  under  the  constitution  has  n» 
power  over  the  qualifications  of  voters  in  any  of  the  states.  Id. 
8.  KioHT  to  Vote  or  to  Exercise  Privilege  of  Elecfivb  Franchise  is 
neither  a  natural,  absolute,  nor  a  vested  right,  of  which  a  man  cannot  bo 
deprived  but  by  due  process  of  law,  but  it  is  purely  a  conventional  rights 
and  may  be  enlarged  or  restricted,  granted  or  withheld,  at  pleasure,. 
with  or  without  fault;  for  outside  of  society,  and  disconnected  with  gov- 
ernment, no  person  either  has  or  can  exercise  the  elective  franchise  as  a 
natural  right,  and  he  only  receives  it  upon  entering  the  social  compact, 
subject  to  such  qualifications  as  the  state  may  prescribe.    7(2. 

4.  ELEonoNS.  — Reception  of  illegal  votes  at  an  election  does  not  affect  its 

validity,  unless  it  is  shown  that  their  reception  affected  the  result.  Peth 
pie  V.  cieoU,  141. 

6.  Elections.  —  Where  it  is  shown  that  unqualified  persons  voted  at  an  elec- 

tion, this  will  not  be  allowed  to  change  the  resnlt,  unless  it  is  shown  for 
whom  they  voted.    Id, 

6.  Qualified  Voter  cannot  be  Compelled  to  Testift  for  Whom  Ur 

Voted,  nor  can  this  fact  be  proved  by  other  testimony.  How  an  elec- 
tor may  have  voted  is,  under  the  constitution  and  the  law,  a  fact  which 
no  man  has  a  right  to  leain  till  the  elector  himself  may  choose  to  make 
it  public,    fd. 

7.  Proof  of  Contents  of  Voter's  Ballot.  — No  evidence  can  be  received  to 

establish  for  whom  an  elector  voted,  unless  by  his  own  consent,  as  by 
openly  exhibiting  his  ticket  before  voting  it.  Evidence  of  the  external 
appearance  of  the  ticket  is  incompetent,  where  there  are  several  names 
on  the  ticket,  and  "split "  tickets  have  been  polled;  nor  can  knowledge 
surreptitiously  obtained  be  given  in  evidence,  as  by  looking  over  the 
voter's  shoulder  while  he  was  preparing  his  ticket,  or  showing  it  to  a 
friend.  So,  if  the  inspector  should  read  it  in  violation  of  law.  Nor  are 
the  voter's  declarations  of  the  contents  of  his  ballot  admissible,  as  by 
the  very  spirit  of  the  system  of  voting  by  secret  ballot  the  legal  right  of 
deceiving  others  as  to  his  vote  is  implied.    Id. 

5.  Where  It  has  been  Shown  that  One  Who  Voted  was  not  Legallt 

Qualified  nor  entitled  to  vote,  he  is  no  longer  entitled  to  the  privilege 
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of  having  the  secrecy  of  his  ballot  protectedy  and  its  oonfceiiti  inaj  hm 
shown  by  proper  evidence,  bat  whiere  hie  qiialifioKtunu  are  in  dispati^ 
he  cannot  be  compelled  to  discloee  his  vote.    Id.  * 

%,  Whxbs  thsbb  abx  Mobs  Ballots  Found  nr  Box  tbah  thoui  abm 
Namu  on  Poll  Lsit,  and  the  inspeotora  fail  to  draw  from  the  box  tiie 
excess  before  canvassing  the  votes,  such  extra  ballots  should,  on  a  trial 
of  the  matter,  be  so  apportioned  that  each  candidate  shall  have  deducted 
a  share  of  them  proportioned  according  to  the  whole  nnmber  of  votes 
received  by  him.    Id. 

to.  Result  of  ELxonoN  KUtrt  bb  Detsbmikxb  Solely  bt  Ballots  Bb- 
osiVED  AoooRDiNO  TO  Law;  and  where  the  election  proceedings  are  not 
irregular,  and  the  law  has  been  complied  with  in  correcting  the  lists  and 
preserving  the  ballots,  the  means  of  determining  the  result  must  be  in 
the  main  arithmetical.     Id, 

11.  Election  Returns  of  Inspectors  is  Prxsumfuvs  Proof  of  Result  or 
Elecfion,  if  the  law  has  been  complied  wiuh,  and  can  only  be  rebutted 
by  a  new  count  upon  a  legal  investigation.  But  where  the  inspectors 
before  making  the  count  left  the  ballots  exposed  and  unguarded  in  vio- 
lation of  the  statute,  there  is  not  the  same  certainty  of  their  correctness 
which  the  law  would  have  otherwise  presumed;  and  it  is  for  the  jury  to 
find,  as  matter  of  fact,  whether  the  count  was  correct,  or  whether  the 
inspector's  returns  were  correct.     Id. 

12.  Unless  Voter  Pastes  Slip  on  his  Ticket,  so  as  to  show  beyond  question 
for  whom  he  voted  for  a  particular  office,  it  cannot  be  counted.    Id, 

IS.  Where  Slip  is  so  Pasted  as  to  Show  upon  Face  of  Ballot  two  dis- 
tinct names  for  the  same  office,  the  ballot  can  be  counted  for  neither; 
but  if  the  name  is  bo  placed  above  the  name  of  another  candidate  for  the 
same  office  as  to  partially  obliterate  it,  it  may  be  counted  for  the  can- 
didate whose  name  is  on  the  slip,     fd, 

14.  Dbscrr'tion  of  Office  in  Ballot  need  only  be  Such  as  to  Leave  No 
Doubt  of  what  was  meant.  Omitting  the  word  "  for  "  before  the  name 
of  the  office  is  immateriaL     Id. 

15.  Ballots  Containing  onlt  Initials  of  Candidate's  Christian  Nau 
cannot  be  counted  for  him,  nor  can  one  which  contains  only  a  portion 
of  his  surname,  unless  such  portion  is  idem  aonana  with  the  whole.  It  is 
fatal  to  the  ballot  to  leave  out  a  syllable  from  any  material  portion  of 
the  name.    Id, 

EMBEZZLEMENT. 

See  Criminal  Law,  12-20. 

EMINENT  DOMAIN. 

1.  Owner  must  Recover  of  Government,  and  not  from  Officer,  the  valu^ 

of  property  destroyed  or  taken  for  public  use  by  such  officer,  when  acting 
under  military  authority  and  express  orders,  in  case  of  pressing  danger 
and  urgent  necessity.     Drehman  v.  Stffel,  268. 

2.  Military  Officer  Charged  with  Particular  Duty  may  impress  private 

property  into  public  service,  and  the  government  is  bound  to  make  com- 
pensation. Ihe  officer  is  not  a  trespasser  when  an  urgent  neceasitj 
exists,  and  he  is  justified  in  acting  upon  the  informatiou  of  others  .■■ 
well  as  his  own,  when  it  affords  a  reasonable  ground  of  belief  that  peril 
is  immediate,  or  necessity  urgent,  and  if  the  information  is  erronemu  cr 
unfounded,  still  he  is  not  a  trespasser.  It  is  for  the  jury  to  detemuoM 
whether  such  emergency  existed  or  not.    Id. 


Indbz.  833 

F  

,  EQUITY. 

€•  Bquitt  will  kot  IimBraBa  where  the  remedy  at  Uw  is  oomplete  and 
1.  adequate.    Sherman  v.  CJarkj  516. 

I  S.  Wbxsx  Equttt  Cau  is  Tbxatbd  as  Acnov  at  Law,  sabmitted  to  the 

jury,  and  the  court  connders  itself  bound  by  the  Terdict,  the  parties 
:  have  the  same  rights  as  to  instmctions  that  they  have  in  an  action  at 

law.    A  refusal  to  give  correct  instmctions  asked,  or  a  misdireotioa 
of  the  jury,  is  error.      Van  Vleei  v.  OUn,  513. 
Z,  hx  Equity  Case,  when  Ck>URT  Impanels  Jury  to  find  specific  faots» 
.  neither  party  has  a  right  to  ask  instmctions,  as  the  court  is  not  oon- 

(,  trolled  by  the  verdict,  but  may  disregard  it.    Id, 

4.  Calling  Jury  in  Equity  Case  is  discretionary  with  the  courts  and  nod 

a  matter  of  right  in  the  parties.  Id. 
#.  It  IS  Competent  for  Court  or  Equity,No  Statutory  Enactment  In* 
TERVENINO,  to  rectify  a  deed  or  written  contract  upon  dear  and  satis« 
factory  proof,  by  parol  evidence,  that  it  fails,  either  on  account  of  frand 
or  mistake  of  fact,  to  express  the  agreement  or  intention  of  the  parties. 
[^  Smith  V.  Jordan,  232. 

4.  Court  of  Equity  will  Reiorm  Deed  or  Written  Contract,  where 
through  fraud  or  mistake  of  fact  it  fails  to  express  the  meaning  and  in* 
tention  of  the  parties,  though  it  is  in  the  very  language  agreed  upon.    Id, 

(.  See  Covenants,  11;  Injunctions;  NuraANOsa,  11. 


„  ESTATEa 

Bratb  upon  Condition  — Words  Necessary  to  Create.— The  words 
''upon  condition  "or  "  provided  always  "  are  not  absolutely  neoeasary 
to  create  an,  estate  upon  condition;  their  equivalent  is  sufficient.  If  tha 
oonveyance  provides  that  if  the  grantee  makes  any  erections  upon  tha 
demised  premises  which  will  obstruct  a  certain  view  the  land  shall  ba 
forfeited  to  the  grantoTy  this  creates  an  estate  upon  condition.  CfibertT* 
^;  P€tekr,  785. 

ESTOPPEL. 

;  !•  Pabtt  Who  kas  No  Title  to  or  Interest  in  Lands  may,  vt  his  Dus^ 

Estop  Himhet.f  from  afterward  questioning  the  validity  of  his  title,  or 
denying  that  he  had  anthority  to  convey  the  fee,  or  devote  any  intereat 
or  estate  to  public  use  at  the  time  of  the  sale  or  dedication.  2£anhato  ▼• 
WiUaird,20S. 
t.  Vendee  atter  Alleged  Purchase  of  Goods  is  Estopped  by  the  levy  of 
an  execution  in  his  favor  upon  the  same  goods,  as  the  property  of  the 
\  vendor,  from  claiming  the  goods  in  any  other  way  than  by  virtue  of  such 

^^  l6Yy;  and  this  is  so,  although  the  evidence  shows  that  he  did  not  intend 

'''  by  such  levy  to  abandon  hii  alleged  purchase,  and  was  adviwd  by  coun- 

sel that  it  would  not  a£fect  his  title  to  the  goods.    Field  v.  Lamaador/, 


^\  367. 

lb  Party  CLAOfftNO  Goods  Levied  upon  by  Sheripf  as  property  of  another 
^  is  not  estopped  from  prosecuting  the  sheriff  for  a  sale  of  such  goods,  and 

^  from  proving  his  title  to  such  property,  by  his  agreement  with  the  sheriff 

'  at  the  time  of  the  levy  to  be  responsible  for  the  property  and  its  prodno* 

^  ^  tion  at  the  time  and  place  of  sale.    Rujudl  v.  Wmn/t^  755. 

See  Dedication,  2;  Insurance,  8;  MortoaobSi  8l 
▲m.  Deo.  Vol.  XCVU-68 
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evidencb. 

1.  OouBm  mm  Taks  Noticb  of  That  Which  m  Matter  or  Omoio* 
Khowlkdgs  and  experience.     Oaynor  ▼.  Old  Colony  <&  ^V.  Ji,  Co»f  96L 

%  Betents  Laws  a&e  Presumed  to  have  beev  CoimiED  WRHwhoi  nodi- 
ing  appears  to  the  contrary.    Smith  v.  Jordam^  232. 

S.  TBBTDfoirr  of  One  WrmEss  that  He  had  been  Told  of  Facte  Testi- 
HED  TO  BT  Another  aa  having  occnrred  on  a  certain  day  is  inadmissible, 
althoogh  oflEiBred  for  the  purpose  of  fixing  the  date»  since  it  not  only  doe» 
not  prove  the  date,  bnt  its  only  force  is  to  corroborate  the  statement  of 
a  witness  in  court  by  proving  that  he  made  the  same  statement  out  of 
coort.    Brown  v.  Peopltj  195. 

4.  SviDENOE — Copies  of  Letters,  when  Adkusiblr.  — The  defendsnt  no* 
tified  the  plaintiff  to  produce  certain  letters  addressed  to  him,  which  the 
plaintiff  failed  to  da  There  was  sufficient  proof  that  the  letters  had 
been  deposited  in  the  post-offioe  and  directed  to  the  proper  addresa 
of  the  plaintiff  Held,  that  the  presumption  that  the  letters  had  been 
received  by  due  course  of  mail  would,  perhaps,  be  sufficiently  strong 
to  authorize  the  reading  of  copies  in  evidence,  but  in  the  absence  of 
such  sufficient  proof  of  mailing,  there  would  be  no  error  in  excluding, 
them.     PhUUpe  v.  Scott,  369. 

A.  Secondary  Evidence  of  Lost  or  Desteoted  Record  is  Admissible  upon 
proof  of  the  existence  of  such  record,  and  its  subsequent  loss  or  destnous 
tion.    Martin  v.  WilliamB,  456. 

•.  Ck>URT  will  Imply  from  Certificate  of  Commissioner  that  WiTNEai  wa» 
jytvT  Sworn  according  to  law,  where  the  deposition  is  taken  in  the  stato 
before  an  officer  of  the  court,  and  in  the  presence  of  the  counsel  of  both 
parties;  and  such  a  deposition  is  therefore  admissible,  though  the  officer 
oertifies  merely  that  the  witness  was  duly  sworn,  and  fails  to  state  ia 
the  words  of  the  statute  that  the  witness  was  sworn  to  testify  the  whol» 
truth.     Hew  Jersty  Ehap,  Co.  v.  Niduds,  722. 

T.  Deposition  is  Admissible,  notwithstandino  Witness  Who  was  Plain- 
tiff conferred  with  his  counsel  during  his  cross-examination,  against  the- 
objection  of  defendant's  counsel,  though  it  is  a  circumstance  that  should 
affect  his  credibility.     Id, 

ft.  Commissioner's  Adjournino  Examination  of  Witmeesbs  to  Another. 
Town  from  that  fixed  in  the  notice,  without  the  consent  of  the  parties^ 
is  of  questionable  propriety,  and  ought  not  to  be  encouraged;  but  whero- 
a  party  did  not  attend  at  the  time  and  place  designated,  and  the  com- 
missioner, owing  to  the  absence  of  a  witness,  adjourned  the  OTamination 
to  another  day  and  at  another  place  within  the  county,  and  on  such  ad- 
journed day  proceeded  to  take  the  testimony,  if  such  party  has  in  anj- 
way  been  injured  by  the  adjournment,  his  remedy  is  to  apply  to  Hi^ 
court,  on  proper  showing,  to  suppress  the  depositions.  Whoom  t. 
Steph/tnst  205. 

9.  Defendant  has  Right  to  Suppose  that  Evidence  will  be  Offered  An» 

Received  in  its  Logical  Order,  and  is  not  bound  to  meet  it  before  ik 
becomes  relevant  to  the  case.    Brown  v.  PeopU,  195. 

10.  It  is  not  Matter  of  Discretion  with  Court  to  Reject  Evidence  be* 
cause  it  was  not  offered  before  the  proper  time  for  its  admission.    Id, 

Bee  Agency,  5;  Contracts,  9-11,  13-16;  Corporations,  12,  18-20;  Crimi* 
NAL  Law;  Customs;  Elections,  5;  Fraud;  Insanity,  7;  Harriaob 
and  Divorce,  6;  Mortoaoes,  1;  Neougence;  Pleading  and  Peao-> 

TICE. 
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EXECUTIONS. 

L   StATim  PBOyiDDTG  THAT  '*  AlL  ReaL  EsTATB  WHKBKOT  DKPBNDAKTf  OB 

Airr  Person  for  his  Usx,  was  aeiaed  in  law  or  equity,*'  is  subject  to 
■ilo  under  execution,  contemplates  an  interest  or  estate  in  the  land,  of 
which  the  defendant,  or  the  trustee  for  his  use,  is  seised  in  law  or  equity; 
and  when  there  is  no  seisin  of  such  an  equitable  estate,  there  is  uo  inter- 
est in  the  land  which  is  liable  to  execution.  The  defendant  must  have 
aa  actual,  equitable  interest  in  the  land  itself,  a  vested,  equitable  estate 
in  possession,  and  not  a  mere  ground  of  equitable  relief  against  the 
tmstee  or  "equitable  chose  in  action."   Mclloaine  v.  Smith,  295. 

t,  Intrrsst  or  Oxsrui  qub  Trust  is  not  Sobjkotto  Execution  Sale,  where 
under  the  trust  deed  he  has  no  seisin  or  possession  of  the  land,  no  power 
to  dispose  of  any  estate  in  the  land,  or  to  enjoy  the  occupancy,  or  to 
collect  the  rents,  and  no  right  to  call  upon  the  trustee  to  execute  any 
conveyance  to  him.     I<L 

S.  One  cannot  Tie  up  his  Propertt  under  Trust  in  such  manner  that 
he  may  be  enabled  to  enjoy  the  income  thereof  and  set  his  creditors  at 
defiance;  and  the  proper  remedy  in  such  case  is  a  bill  by  the  judgment 
creditor  to  have  the  rents  and  profits,  as  they  accrue,  applied  in  equity 
to  the  satisfaction  of  the  debt,  as  far  as  they  will  go,  and  the  powers  of 
the  court  are  ample  to  make  the  remedy  effectual;  and  the  trustee  may 
be  enjoined  from  paying  over  the  income  to  the  judgment  debtor,  and  he 
directed  to  pay  it  over  for  the  satisfaction  of  such  decree  as  may  be 
rendered.    Id. 

i.  Trust  Estate  cannot  be  Sold  bt  Execution  in  New  Jbbset.  HogcM 
V.  JaqueSt  644. 

A.  Mistake  op  Clerk  in  DsscRiBiNa  Datb  op  Judgment  in  the  execution, 
as  of  the  thirteenth  instead  of  the  twelfth  day  of  September,  does  not 
invalidate  the  sale  and  annul  the  proceedings.  Stewart  v.  Severonee^ 
892. 

i^  Vabianob  in  Execution  in  Description  op  Record  is  not  Materui^ 
where  a  matter  of  fact  is  the  foundation  of  the  action,  and  matter  of 
reoord  is  only  the  inducement  thereto^  unless  the  variance  be  so  great  as 
to  amount  to  a  strong  probability  that  the  record  cannot  be  the  writing 
described.     Id, 

7.  Where  Variance  between  Judgment  and  Execution  is  Owing  to  Mis- 

prision OP  Clerk,  and  is  merely  formal,  the  variance  is  amendable^  and 
may  be  disregarded  by  the  court.  But  the  rule  is  otherwise  where  there 
is  a  total  non-compliance  with  the  statute.    Id. 

8.  Dependants  mat  Agree  among  Themselves  at  Execution  Sale  to  Bb> 

an  amount  sufficient  to  save  themselves  harmless  from  liability,  and  the 
sale  should  stand,  notwithstanding  it  may  have  inured  greatly  to  their 
benefit.    Id. 

9.  To  Render  Sale  under  Execution  Fraudulent,  there  must  be  a  oon- 

spiracy  to  depress  the  bidding.    Id, 

10.  Courts  arb  Inclined,  prom  Considerations  op  Polict,  to  Uphold  Ju- 
dicial Sales,  but  this  policy  will  not  go  so  far  as  to  sustain  them  where 
they  have  been  conducted  with  bad  faith  and  collusion.    Id, 

11.  False  Appeal  bt  Purchaser  at  Exiscution  Sale  to  Bbneyolencb  op 
Bidders,  by  giving  out  that  he  is  buying  for  the  benefit  of  the  debtor  or 
his  family,  is  a  circumstance  which,  in  conjunction  with  slight  evidence, 
may  be  sufficient  to  justify  a  court  in  setting  aside  the  sale  as  fraudulent; 
and  so^  if  the  same  declarations  are  made  privately,  and  it  is  shown  that 
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penooi  who  would  otherwise  have  atiended  for  the  purpose  of  poroliAS^ 
ing  are  kept  away  in  oonaeqnence  thereof.     IdL 

IS.  Declabations  op  Bt-standebs  at  Public  Salb  abx  Admsbibiji  nr  Evi* 
DENCB,  as  forming  part  of  the  ret  quUb  which  show  how  the  parehiMnT 
professions  had  affected  the  bidding,  and  also  because  the  sli^^test  dr- 
cnmstances  are  admissible  in  questions  of  fraud.     Id. 

13L  In  Pleading  Lett  on  Exbcution,  It  is  Suyficiert  to  Alubob  OsraB- 
ALLT  that  the  Xerj  was  made,  without  stating  the  spedfio  acts  of  tli» 
aheriff  constituting  a  levy  in  law.     Flrti  NaL  Bank  v.  Bogen,  239. 

14.  Vaub  and  Subsistino  Lett  upon  SmmcsDiT  Pkbboval  FBormarr  or 
Execution  Debtor  to  satisfy  the  execution  is  at  least  a  satisfactioa  mA 
modo  of  the  judgment;  and  where  the  execntx<m  debtor  shows  such  a 
levy,  and  that  the  property  is  undisposed  of  after  a  reasonable  time,  it  ia 
incumbent  on  the  creditor  to  rebut  the  legal  conclusion  from  this  atata 
of  facts  that  the  judgment  is  satisfied.     Id, 

1ft.  Payment  by  Debtors  or  Judgment  Debtor  in  Obediencb  to  Qrbkb 
made  in  a  proceeding  supplementary  to  execution,  requiring  payment  of 
the  judgment  debt,  is  a  valid  payment,  although  no  notiod  of  the  pitH 
oeedings  is  given  to  the  judgment  debtor,  and  is  a  full  protection  to 
the  debtor  against  an  assignee  of  the  debt  who  has  not  given  notice  to 
the  debtors  that  the  debt  has  been  assigned  to  him.  OSmon  ▼.  Hoggert^^ 
752. 

tk  SurPLEMENTART  PROCKEDINOa,  TO  GOMPEL  DEBTORS  OP  JUDOMBNT  DSVIOB 

to  pay  their  debt  upon  and  toward  the  satisfacti<m  of  a  judgment  against 
their  creditor,  may  be  taken,  under  the  New  York  code^  without  any 
proceeding  against  the  creditor  for  his  examination.    Id, 
17.  Whethbr  Notice  shaix  bb  Gitbn  to  Judombnt  Debtor  of  the  pco- 
osedings  supplementary  to  executioii  rests  in  the  discretion  of  the  jvdgi^ 

Md. 

See  Estoppel;  Exemptions,  3. 

KXBCUTOBS  AND  ADMINISTRATORa 

Omubiarom  to  Ai>MiiiisrRATOB»  AS  SucH,  of  land  to  which  his  inteatttis 
was  entitled  in  his  lifetime,  is  sufficient  to  vest  the  title  in  the  •^"■"**«- 
tnftor,  and  enable  him  to  maintain  suit  as  sachv  notwithstanding  his 
tnst    /n  f«  AmO.  631. 

EXEMFTION& 

L  TbOLSOPDKHTISrARRBXBMPTPROXBxiOinnOHAS  ''BfaaBANIQAI.'IVMU'' 

nnder  section  4494  of  the  Compiled  Laws  of  Michigan,  which  piovidss 
that  property  exempted  from  execution,  "  excepting  mechanical  tools 
and  implements  of  husbandry,  shall  not  be  exempt  from  any  ezecntion 
issued  upon  a  judgment  rendered  for  the  purchase  money  for  the 
property.**    Mcaxm  v.  PerroU,  191. 

S.  Exemptions.  —  Property,  to  be  exempt  from  execution,  need  not  be 

tially  requisite  to  the  carrying  on  of  the  business  in  which  the  debtor  ii 
principally  engaged,  nor  be  absolutely  necessary.  It  is  enough  that  it 
is  actually  used  in  that  business,  and  is  convenient  and  reasonaUj 
adapted  to  that  use.    Kenyan  v.  Baker,  158. 

3l  Exemptions — Two  Occupations.  —  Where  a  debtor  who  has  been  engaged 
in  two  occupations  claims  articles  as  exempt,  as  having  been  nsod  te 
enable  him  to  carry  on  his  business,  they  must  be  such  as  ware  naed  in 


tli0  booBflM  in  vUdi  hi 
ndi  M  WB  vnd  in  bodi 

iaiiiimfarial  in  iliilii minim,  bIm  iImi  1m  ii  iBliilml  lodaim  prapn^aa 
exempt  from  exeentifOB,  as  baring  been  vaed  in  tbai  oeeapadoBL  It  m 
snffieient  that  he  was  engaged  in  that  Tmiiiwei     ItL 

lb  ElJUUTiows — Bcscms  or  ItanoK.  — Where  defendantt  vho  had  been  a 
merchant^  quit  bniBBe— ,  and  engaged  in  eetdisg  up  his  old  matten,  and 
doing  a  small  amount  ol  £srmin^  and  naed  a  hone  and  wagon  in  driving 
about  in  tbia  settlement  bninnras  and  in  his  farming  the  hotae  and 
wagon  are  exempt  as  being  need  in  either  oC  said  oocapatians.  ^Id, 

C  Lags  Shawl  is  Wkaboio  ArrassL.  asi>,  as  Scch,  Extxpt  from  exeentiea 
in  New  Jersey.  Whether  it  is  of  greater  Taloe  than  the  owner  onght  to 
wear,  in  her  conditjon  in  life  as  to  property,  cannot  be  inqidred  into^ 
where  it  was  bought  for  her  nae  before  jadgmen:  or  claim  agaiwat  bar. 
FrmkrY,  Barman^  666. 

y.  Bnros  akd  Jbwilbt  axb  hot  Wkaxcio  Attarkl,  and  are  liable  to  aeisnre 
upon  execntion  for  debt;  and  ainoe  it  may  be  ont  of  the  sheriff 'a  power 
to  levy  on  or  take  poaseasion  of  them,  they  being  generally  worn  on  the 
penooy  the  ooort  will  appoint  a  reodver  and  order  a  delivery  of  them  ta 
be  made  to  him.    /d. 

i^  FuvD  HxLD  nr  Tkout  nm  Bkbtor  is  Exsmpt  ibok  EzxcimoK,  ^Hieta 
isdi  fond  baa  pioeeeded  from  aome  other  person  than  the  debtor.    7A 

FACIOBa 

L  Whds  OoKBioBXEiiT  0  Madb  TO  Facior  vob  Sals,  wtthoot  Ihstruo- 
TSQHB^  and  in  the  absenoe  of  established  usage  to  the  contrary,  it  may 
be  preeomed  that  the  produce  is  intended  to  be  sold  at  the  place  of 
raaidenoe  of  the  factor.  Any  usage  to  the  contrary,  to  be  of  any  avail, 
ought  to  be  so  general  and  well  established  that  it  may  be  presumed 
to  have  entered  into  the  contract,  or  to  have  been  actually  brought  to 
the  knowledge  of  the  principaL    PhUlipe  v.  ScoU,  369. 

t.  Vaoiok  has  Entirx  DiacBxnoN  as  to  Tdu,  Pricx,  and  Plagb  of  Sal% 
and  is  not  even  limited  by  positive  instructions,  where  he  has  made  ad* 
Tanoea  upon  consignments,  and  the  disposal  thereof  becomes  necessary 
to  protect  himself  against  loss.  But  if  intended  to  be  relied  upon  as  a 
defense,  such  necessity  should  be  properly  pleaded,  and  the  omif  of  prod 
would  rest  upon  the  defendant  to  show  such  necessity.    Id, 

FENCES. 
See  DxBDfl,  4^  5. 

FISHERIES. 
Sea  DiDiOATioM,  17,  18;  BIasembnts,  2;  WATXROoxnunb  lOL 


FORCIBLE  ENTRY  AND  DETAINER. 

L  BlOBT  TO  RiooYKB  DAMAGES  IN  ACTION  OT  FoBciBLS  Ertet  and  de- 
tainer is  not  a  vested  right  in  property.  Such  right  may  be  taken  away 
by  the  state  at  will    Drekman  v.  Stifel,  268. 

%,  Wbebi  Qbiginal  Fobgiblx  Emtky  and  Drainxb  can  be  Justified,  a  d»< 
maad  in  writing  for  possession  and  a  refusal  is  necessary  to  sustain  •• 
aotion  for  a  subsequent  unlawful  detainer.    Id. 
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penons  who  would  otherwise  have  attended  for  the  purpose  of  f^irhit- 
ing  are  kept  away  in  consequence  thereof.  Id, 
18.  Declarations  of  By-standers  at  Public  Salb  abb  Admsbibiji  nr  Eyx« 
DEiNCE,  as  forming  part  of  the  re*  quUb  which  show  how  the  purohuanT 
professions  had  affected  the  bidding,  and  also  because  the  sli^^test  cir» 
cumstances  are  admissible  in  questions  of  fraud.    Id* 

13.  In  Pleading  Levy  on  Exbcution,  It  is  Suyficibnt  to  Allbob  Obrb- 
ALLY  that  the  levy  was  made,  without  stating  the  spedfio  acts  of  tii» 
sheriff  constituting  a  levy  in  law.     Firai  NaL  Bank  v.  Boger9f  239. 

14.  Valid  and  Subsisting  Levy  upon  SurtiOiKifT  Personal  Pbotxrit  ov 
Execution  Debtor  to  satisfy  the  execution  is  at  least  a  satiafactioa  sii5 
fimdo  of  the  judgment;  and  where  the  execution  debtor  shows  saeh  a 
levy,  and  that  the  property  is  undisposed  of  after  a  reasonable  time^  it  is 
incumbent  on  the  creditor  to  rebut  the  legal  conclusion  from  this  stala 
of  facts  that  the  judgment  is  satisfied.     Id, 

15.  Payment  by  Debtors  or  Judgment  Debtor  in  Obedience  to  Qrbbe 
made  in  a  proceeding  supplementary  to  execution,  requiring  payment  of 
the  judgment  debt,  is  a  valid  payment,  although  no  notice  of  the  pn^ 
oeedings  is  given  to  the  judgment  debtor,  and  is  a  full  protection  to 
the  debtor  against  an  assignee  of  the  debt  who  has  not  given  notioe  to 
the  debtors  that  the  debt  has  been  assigned  to  him.  Oibmm  ▼.  Haqgert§^ 
752. 

Id.  Supplementaby  Proceedings,  to  Compel  Debtors  of  Judgment  Debiob 
to  pay  their  debt  upon  and  toward  the  satisfaction  of  a  judgment  against 
their  creditor,  may  be  taken,  under  the  New  York  code,  without  any 
proceeding  against  the  creditor  for  his  examination.    Id, 

17.  Whether  Notice  shall  be  Given  to  Judgment  Dbbtok  of  tbe  pco- 
oeedings  supplmnentary  to  execution  rests  in  the  diseretion  of  the  Jvdgi^ 

Id, 

See  Estoppel;  Escemptions,  3. 

EXECUTOBS  AND  ADMINISTRATOBS. 

Owibianob  td  ABMnrsRUATOB,  AB  SuGH,  of  land  to  which  his  inteitels 
WM  entitied  in  his  lifetime,  is  sufficient  to  vest  the  title  in  the  *^"»"»«*" 
trator,  and  enable  him  to  maintain  suit  as  sach,  notwithataadiog  his 
In  rt  BndA^  531. 


EXEMFTION& 

L  Tools  or  Dentist  abb  Exempt  niox  Exboution  ab  "MBOHAHiaAZ.  Tools'* 
under  section  4494  of  the  Compiled  Laws  of  Michigan,  which  providsB 
that  property  exempted  from  execution,  "excepting  meehsiiioal  tools 
and  implements  of  husbandry,  shall  not  be  exempt  from  any  execution 
issued  upon  a  judgment  rendered  for  the  purchase  money  for  the  samB 
property.*'    Maxon  v.  PerroU,  191. 

S.  Exemptions.  —  Property,  to  be  exempt  from  execution,  need  not  be  esasn* 
tially  requisite  to  the  carrying  on  of  the  business  in  which  the  debtor  is 
principally  engaged,  nor  be  absolutely  necessary.  It  is  enough  that  it 
is  actually  used  in  that  business,  and  is  convenient  and  reasonably 
adapted  to  that  use.    Kenyan  v.  Baker,  158. 

t.  Exemptions — Two  Occupations.  —  Where  a  debtor  who  has  besn  engaged 
in  two  occupations  claims  articles  as  exempt,  aa  having  been  used  te 
enable  him  to  carry  on  his  business,  they  must  be  such  as 
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the  biudneis  in  which  he  waa  principally  engaged;  bat  where  they  were 
meh  aa  were  used  in  both  oocapations,  tiiey  are  also  exempt.    Id. 

4i  SzmFTZONS.  —  The  amount  of  time  which  a  debtor  devotea  to  hia  busineaa 
ia  immaterial  in  determining  whether  he  is  entitled  to  claim  property  aa 
exempt  from  execution,  as  having  been  used  in  that  occupation.  It  ia 
sufficient  that  he  was  engaged  in  that  business.    Id. 

Ai  ExEKFTiONS — Business  or  Debtob.  — Where  defendant,  who  had  been  a 
merchant,  quit  business,  and  engaged  in  settling  up  his  old  matters,  and 
doing  a  small  amount  of  farming,  and  used  a  horse  and  wagon  in  driving 
about  in  this  settlement  business  and  in  his  farming,  the  horse  and 
wagon  are  exempt  as  being  used  in  either  of  said  occupations,  ^/i. 

C  Laob  Shawl  is  Wkarino  Apparel,  and,  as  Suoh,  Exempt  from  execution 
in  New  Jersey.  Whether  it  is  of  greater  value  than  the  owner  ought  to 
wear,  in  her  condition  in  life  as  to  property,  cannot  be  inquired  into^ 
where  it  was  bought  for  her  use  before  judgment  or  claim  against  her. 
Frantr  v.  Bamum,  666. 

7*  Eenos  and  Jswklbt  abb  not  Weabino  Apparel,  and  are  liable  to  seizure 
upon  execution  for  debt;  and  since  it  may  be  out  of  the  sheriff's  power 
to  levy  <m  or  take  possession  of  them,  they  being  generally  worn  on  the 
person,  the  court  will  appoint  a  receiver  and  order  a  delivery  of  them  to 
be  made  to  him.    Id. 

8»  Fund  Hbld  in  Trust  vor  Debtor  is  Exempt  from  Exeoutiok,  where 
sooh  fond  has  proceeded  from  some  other  person  than  the  debtor.    Id^ 

FACTORS. 

L  Whds  Ooksionmxnt  ib  Madb  to  Factor  for  Sale,  without  Instbuo- 
TIONS,  and  in  the  absence  of  established  usage  to  the  contrary,  it  may 
be  preenmed  that  the  produce  is  intended  to  be  sold  at  the  place  of 
rendenoe  of  the  factor.  Any  usage  to  the  contrary,  to  be  of  any  avail, 
ought  to  be  so  general  and  well  established  that  it  may  be  presumed 
to  have  entered  into  the  contract,  or  to  have  been  actually  brought  to 
the  knowledge  of  the  principal    PhUUpa  v.  ScoU,  369. 

t.  Faoior  HA8  Entire  DiscRxnoN  as  to  Time,  Price,  and  Placb  of  Balm, 
and  is  not  even  limited  by  positive  instructions,  where  he  has  made  ad- 
Tanoea  upon  consignments,  and  the  disposal  thereof  becomes  necessary 
to  protect  himself  against  loss.  But  if  intended  to  be  relied  upon  aa  a 
defense,  such  necessity  should  be  properly  pleaded,  and  the  omif  of  prod 
would  rest  upon  the  defendant  to  ^ow  such  necessity.    Id, 

FENCES. 
See  Dred%  4^  5. 

FISHERIES. 
Sea  Dbdioation,  17,  18;  Easements,  2;  WATEROoxrBSBBb  lOL 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  BlOBT  TO  Reooyeb  DAMAGES  IN  AcTiON  OF  FoBciBLB  Brtet  and  de- 
tainer ia  not  a  vested  right  in  property.  Such  right  may  be  taken  away 
by  the  state  at  wilL    Drehman  v.  SttftU  268. 

%  Wbebb  Original  Foroiblb  Entry  and  Dbtainxb  can  be  Justified,  a  d»< 
maad  in  writing  for  possession  and  a  refusal  is  necessary  to  sostain  •• 
aotion  for  a  subsequent  unlawful  detainer.    Id. 
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FRAUD. 

It  a  Ihoumbsnt  oh  Pabtt  Aludgino  Fraud  to  PaofW  It,  bat  efwy  oir» 
enmttuioe  oondncing  to  show  its  ezistSDce  is  ^mi— iMa.  StBmard  t* 
Sevaramee^  392. 

Sea  AmamuDriB  iob  Bmrrr  of  CBB»iTOBfl»  2-7;  OunrntBi  Diiuon^  1S| 

Salu.  8k  9;  Statutb  of  LuaTAnoNa^  i. 

FRAUDULENT  ASSIGKMENTS. 
Sea  AfluomoDisB  for  Brnrfet  of  Crrdixobri  2-7. 

OROWINa  CROF& 
See  Go-TRNAiroT,  2;  3. 

GUARDIAN  AND  WARD. 

1.  AvNVAL  AooonnriB  of  Otardiavs  arr  Final  ard  0(»rcs.i7SEVR  aoairit 
l^ERM  in  the  ooart  where  rendered,  and  can  only  be  set  aside  by  dn* 
eourse  of  prooednre.  Inaconracies  in  sach  acooonts  arising  from  sheer 
inadvertence  or  oversight^  or  from  palpable  mistake  or  «ii«f«*«i^^i*4M"^ 
may,  in  proper  cases,  be  corrected  in  the  court  where  letomed.  Cd^  t. 
BramleU,  449. 

S.  Whrrr  Guardian  in  his  Final  or  Annual  Aooount  Stairs  Balangs 
AGAINST  Himself  in  Dollars  and  Cents,  Hr  cannot  Imfrags  It  by 
showing  that  the  balance  was  money  collected  in  the  depreciated  issaea 
of  broken  or  suspended  banks,  or  confederate  money,  or  invested  in  eon- 
federate  bonds.     Id. 

8»  Guardian  is  Responsible  for  Loss  when.  —  A  guardian  who  takes  tha 
par  funds  of  his  ward  at  interest,  and  subsequently  loans  out  the  same 
to  be  repaid  in  a  currency  which  at  the  time  was  greatly  depreciated 
and  daily  diminishing  in  value  with  great  rapidity,  is  responsible  for  the 
loss  where  the  loan  turns  out  to  be  subsequently  worthless  on  aocoont  of 
such  depreciation.    Id. 

4.  Guardian  Takrs  Risk,  and  in  Etrnt  of  Loss,  is  Liablr  where  he  aa- 
sames  to  invest  or  loan  out  the  money  of  his  ward  without  the  anthori^ 
of  the  probate  court    Id, 

$,  Guardian  la  not  Gharoeablr  with  Interest  for  Monet  in  his  Hands 
unless  he  has  consented  to  take  the  money  at  interest,  or  unless  it  has 
been  loaned  out  at  interest  under  the  direction  of  the  courts  or  unless  ha 
uses  it  himselL    Id, 

C  Guardian  not  Gharoeablr  with  Loss  Oocasionrd  bt  Depreoiatxd  Cu»> 
RRNCY  WHEN.  —  A  guardian  who,  acting  in  good  faith,  and  with  a  dna 
regard  for  the  interest  of  his  ward,  receives  paper  money  in  the  usual 
course  of  business,  and  which  is  the  circulating  medium  at  the  time^ 
bat  which  afterwards  depreciates  and  becomes  worthless,  is  not  ohaiga- 
able  with  the  loss.    Id. 

7.  Guardians  and  Other  TRuerrREs,  Liabilitt  of,  in  General. — Guar* 
dians,  executors,  administrators,  and  other  trustees,  so  long  as  they  keep 
themselves  within  the  line  of  their  duty,  and  ezerciBe  reasonable  care  and 
diligence,  are  not  responsible  for  any  loss  or  depreoiation  in  the  fond  ia« 
-trusted  to  them;  but  if  they  do  not  strictly  pursue  that  line^  and  a  loaa 
ansnes,  they  are  liable  for  it,  thongh  such  loss  was  entirely  nnazpeotad^ 
Id. 
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^  OvAUxuH  WAS  Held  Liabu  iob  bis  Wabd's  Hdrar  Imimio  bt  Hut 
nr  OomDBiuss  BoHn»  withoat  the  authority  of  the  probate  ooort»  and 
nldoh  ho  took  in  hiB  own  name.    Id. 


HIGHWAYS. 
Sao  Dkdigation,  3;  Nono^  SB-4 

HOMESTEAD& 

ti  M^»»""  WoKAir'a  Right  in  Michigan  to  Hoiobtbad  nr  HusBABiy^ 
Lands  is  not  in  Natvrb  or  Sepabatb  PBOPXBTTf  and  cannot  bo  oon« 
▼eyed,  enonmbered,  or  in  any  nuuiner  affected  by  oontraot  by  her,  ezoepi 
by  joining  with  her  hnsband  in  the  inatmmenty  according  to  statate^ 
Rifng  ▼.  Burt,  200. 

%  Mabbud  Woman  is  not  Bound,  in  Michigan,^  bt  Vbebal  Contbaot,  to 
OoNTBT  HoKKSTEAD,  made  by  herself  and  hnsband,  in  consideration  of 
their  support  daring  lifetime,  although  the  contract  is  part  porfonnodt 
and  the  hnsband  gives  a  deed  in  acoordanoe  therewith,  which  is  not  ozo* 
cnted  by  her.    Id. 

%,  Bill  in  Equitt  mat  bb  Maintained  bt  Widow  to  bayb  HoiOHnAD  ov 
Pbopbr  Valitb  Sbt  oit  in  ser  Husband's  Labds^  i^punsl  his  gna* 
tees  thereot  in  possession.    Id* 

HOMICIDE. 
See  Criminal  Law,  22-26. 

HUSBAND  AND  WIFE.. 

t«  Whbbb  Land  is  Conyetbd  to  Husband  and  Wive,  Each  Tasbs  Bb* 
tibbtt,  notwithstanding  a  statute  proyiding  that  all  conveyances  of  land 
made  to  two  or  more  persons  shall  be  oonstmed  to  create  estates  in  oom* 
mon,  and  not  in  joint  tenancy.     Hemingway  v.  Scales,  425. 

S.  AsnoLE  18,  Revised  Code  or  Mississippi,  1807,  Page  309,  Providino 
THAT  All  Conyetanoes  of  Land  Madb  to  Two  or  More  Pebsoni 
should  be  constmed  to  create  estates  in  common,  and  not  in  joint  ten* 
tmay,  merely  converted  a  joint  tenancy  into  a  tenancy  in  common.  It 
was  not  intended  to  affect  conveyances  to  husband  and  wife,  which  is  a 
Tsoty  difibrent  estate  from  that  of  joint  tenancy.    Id. 

H  SuBTiYOB  Tasbs  Wbolb  of  Estate  Contbtbd  to  Husband  and  WmL 
Id. 

AsB  AaBBOTt  $-0|  OoMiiOiB  Law;  Hombbibads;  Mabbibp  Wooanri  Soi 

INDICTMENT. 
Sea  Cbdonaii  Law. 

INFANCY. 

ItaosWao  OmonraToBT,  with  Fobob,  is  Liable  a*  any  ags^  tB  bo  fv^ 
oasdsd  against  like  aa  adnlt    PanU  v.  Hummel,  881. 
8sB  QvABi»AB  AND  Wabd;  Neouoenob,  14^  15;  Fabbbt  axd  OanjK 
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INJUKCnONS. 

I.  Whds  Bqvitabls  Rsu0  Sought  bj  inJnaetioQ  If  aadlbry  to^  aad 

pendent  npon,  the  l^gal  iaroee  inTolTed  m  theeaee^  the  perties  nay  elaxi» 
a  jnry  to  determine  each  innee,  and  the  mjnnction  can  only  be  granted 
when  the  Terdict  is  in  his  faTor  who  daimi  eqnitahle  reliet  OpMr  8,  M. 
Co.  ▼.  Cktrpenier,  560. 

%  iNJimcnoN  IS  lasuBD  ohlt  to  Pkefbht  ArpHsexRiXKD  Ikjukt  or  mis* 
chief»  and  affordB  no  redress  for  wrongs  already  oonunittedL  Shermam  v. 
OlarlSf  610. 

8»  BsMXDT  VOR  Injxt&t  albxadt  OomoTTZD  win  sometimes  be  given  as  ai» 
incident  to  aa  injunction,  bat  it  is  only  in  cases  where  soffident  showinip 
for  the  injnnciion  is  made  oat,  and  an  injury  has  already  resnlted  fron» 
the  act  enjoined,  that  each  remedy  will  be  afforded.    Id, 

i.  Immf onoM  will  not  bb  GsAimD  upok  Ba&b  PoflsnnuTr  of  Injitbt  or 
npon  onsabfltantial  or  onreasonable  apprehension  of  it,  bat  it  most  b* 
made  to  appear  that  there  is  at  least  reasonable  probability  that  raal  in- 
jury will  occur  if  the  injunction  is  not  granted.    Id, 

$.  Iir jUNonoN  IS  hot  Propkb  Pbogbbdihg  to  restore  an  officer  in  a  corpora- 
tion to  his  office^  nor  to  restore  to  him  books  and  papers,  or  anything 
else  belonging  to  his  office.  Mcuidamite  or  quo  wamaUo  is  the  proper 
proceeding  for  that  purpose.    Id, 

$^  IvjUKonoN  MAT  IssuB  ON  Affuoation  OF  SiooKHOLDiB  to  restrain  the 
doing  of  some  act  by  the  officers  of  the  corporation,  which,  if  dene^ 
would  result  in  injury  to  the  company;  but  if  the  act  is  done^  aa  injuno- 
ticQ  can  afford  no  remedy.    Id, 

7.  Whxn  Offiobb  OF  GoBFOBATiON  is  about  to  remore  the  company's  office 

without  authority,  and  it  is  shown  ttiat  such  remoyal  would  occasion 
damage  to  the  stockholders,  aa  injunction  might  be  granted  to  restrain 
such  removal,  but  after  the  office  has  been  removed  an  injunction  can 
give  no  relief.    Id, 

8.  Injunction  will  not  Issub  at  Sun  of  Stockholdik,  merely  beoaase  an 

officer  of  the  corporation  has  unlawfully  issued  stock  to  himself,  as  the 
remedy  at  law  is  complete,  but  upon  a  proper  showing  the  injunction 
would  issue  to  restrain  him  from  transferring  the  stock  to  a  third 
person,  or  he  might  be  enjoined  from  issuing  any  more  stock  unlaw- 
fnUy.     Id. 

t.  To  Bnhtix  Pabtt  to  Injunotxon,  he  must  state  fully  the  facts  ocnstitat* 
ing  the  alleged  injury.     Id, 

IOL  Ooubt  cannot  Sat  that  It  is  DBRBUcnoN  of  Duty  on  the  part  of  an 
officer  of  a  corporation  to  refuse  to  pay  the  claims  of  creditors  of  the 
company  with  company  money  deposited  with  him,  unless  the  bill  shows 
that  it  was  his  duty,  and  that  he  had  authority  to  pay  the  cUims.    Idm 

II.  Afflication  bt  OmcBB  OF  CoBPOBATiON  for  a  United  States  patent  to 
the  mine  of  the  company  will  not  be  enjoined,  unless  such  spplication 
is  likely  to  be  prejudiciiJ  to  the  interests  of  the  company,  and  the  facta 
showing  such  to  be  the  case  must  be  fully  stated  to  aathoriae  the  issu- 
ance of  the  injunction.    Id, 

ISL  Offiobb  of  Ck>BFOBATioN  will  not  bx  Bnjoinbd  from  wotking  the  mine 
of  the  company  upon  the  application  of  a  dissatisfied  stockholder,  and 
npon  the  ground  that  such  officer  is  working  the  mine  without  any  con- 
trol from  the  other  officers  of  the  company,  but  without  alleging  tlMt  il 
ia  being  worked  in  a  manner  injurious  to  aU  the  stookhcldsrs.   Id. 
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IS.  Whxrs  Acn  Allbobi>  in  Bill  abb  not  SumoxsNT  to  anthoriie  tbe  h^ 
gnanoe  of  an  injunotioii,  the  further  allegation  that  defendant  is  com- 
tinning,  and  threatening  to  oontinne^  the  acte  complained  of  cannot  aid 
the  case.    Id, 

INSANITY. 

1.  EvBBT  Pbbsoii  18  to  bb  Dbbmed  or  Umsouivd  Mind,  who  has  lost  hia 
memory  and  understanding  by  reason  of  old  age,  sickness,  or  accident,  so 
as  to  render  him  incapable  of  transacting  his  business,  and  of  managing 
his  property.     Toung  v.  Stevens,  592. 

5.  Pbbson  is  under  Ingatacitt  to  OoNTBAcr,  if  he  has  not  strength  of  mind 

and  reason  sufficient  to  understand  the  nature  and  consequences  of 
the  act.    Id, 

8.  iNGAPAcmr  TO  Ck>NTBAar  brox  Unsoundness  of  Mind  can  be  Ascer- 
tained only  by  an  examination  of  all  the  circumstances  of  each  particu- 
lar case,  to  bo  duly  weighed  and  considered  by  the  court  and  jury.    Id, 

i.  Insanitt  mat  be  Pleaded  or  Given  in  Evidence  to  an  action  founded 
either  upon  an  executory  or  an  executed  contract.    Id, 

6.  Contract  or  Person  of  Unsound  Mind  will  be  Upheld,  as  against  him 

or  his  personal  representatives,  if  entered  into  in  good  faith,  without  any 
fraud,  undue  influence,  or  imposition  practiced  upon  him,  and  by  which 
he  obtains  a  benefit^  and  the  other  contracting  party  cannot  be  placed 
in  Mtaiu  quo.  Id. 
C  Pbbson  of  Unsound  Mind  is  nevertheless  Liable  for  Necessaries 
Furnished  Him,  in  good  faith,  although  his  express  contract  therefor  b» 
void.    Id, 

7.  Opinions  of  Witnesses  as  to  What  is  Undub  and  Unnatural  Excite- 

mbnt  in  Time  of  Battle  cannot  generally  afford  ground  for  safe  con> 

elusioais  as  to  a  person's  mental  condition  years  afterwards,  and  are 

therefore  inadmissible,  unless  it  appears  that  the  excitement  actually 

mastered  the  intellect*  and  deprived  the  person  of  aoooiinta)>ility.    Peth 

pUr.CfarimU,  162. 

See  Cbiminal  Law,  24-26. 

mSOLVENOY. 

DncBABOB  nr  Lraoi^VBNOT,  undbr  State  Law  WmoK  was  nr  Force  at 
the  date  of  a  oontraot  between  citisens  of  such  state,  is  a  bar  to  an  ac- 
tion upon  the  contract*  sgainst  the  party  so  discharged,  by  the  other 
party,  who*  before  such  discharge,  removed  to  and  became  a  citizen  of 
anotiier  state.    Stoddard  v.  Harrington,  80. 

INSURANCE. 

L  AOCEPTANOB  OF  PROPOSAL  TO  INSURE  FOR  PrXKIUM  OfFERXD  IS  COMPLB- 

noN  OF  Negotiation;  and  where,  upon  the  same  day  that  an  applica- 
tion for  insurance  was  filed,  the  company  made  out  and  signed  the 
policy,  it  thereby  ratified  the  application,  and  its  consent  was  complete. 
Edm  V.  Home  MtU.  F,  I,  Co.,  291. 
t.  Insured  is  under  No  Lboal  or  Moral  Oblioanion,  upon  Patment  of 
Premium  and  receipt  of  policy,  to  notify  the  insurance  company  that 
the  building  insured  has  been  burned  since  the  making  and  signing 
of  the  policy;  for  when  the  company  accepted  the  pi^emium,  and  deliv- 
ered the  policy,  the  agreement  to  insure  was  complete  and  executed, 
and  related  back  to  the  time  when  the  policy  was  made  out  and  signed, 
notwithstanding  a  condition  in  the  poUqy  that  it  should  take  effect  o« 
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the  day  of  approval,  and  be  bmdiiig  thereafter,  **  pnmdtiig  tlie  pramiua 
haa  been  paid,  and  not  oiherwiae.**    leL 

X  laauKAsom  CoMPAirr  mat  Ikpou  Ooananaa  that  All  Claims  shall  bb 
FoBVKmD  under  the  policy  nnleaa  suit  be  brought  to  the  next  term  of 
eoort  after  the  refoaal  of  the  company  to  pay,  nnleaa  aoch  term  be  held 
within  aizty  daya»  and  then  to  the  next  term  thereaf  ter,  and  not  after- 
ward.   Id, 

4.  OoMTBAor  or  Insuiiaiicb  is  VoLavTABT  Odhtbaot,  and  nr  Asbvrkd  will 
Ehteb  dvto  It,  he  cannot  afterward  object  to  the  conditioiu;  and  aoit 
can  be  brought  only  upon  the  oontraot  aa  contained  in  the  potipy.     Id. 

4.  Ihsubxb  is  Responsiblb  ion  Loss  bt  Fibb  on  Labd  Oocasiovbd  bt 
Fault  ob  Nbolioenob  or  Insubsd,  his  aervanta  or  agenta,  without  fxand 
or  deaign.    Oave  v.  Farmen*  M.  F,  L  Co,,  572. 

4.  Nbougxnoe  or  Insubxd  cabhot  bb  Madb  Availablb  bt  Insubbb  as 
Deixnsb  to  Lobs  bt  Fibb,  unleaa  it  be  of  auch  a  degree  aa  will  evince 
a  corrupt  design  or  fraudulent  puipoae  on  hia  part     Id, 

7,  Insurancb  Compakt  is  Rbsponsiblb  fob  Loss  or  Buildimos  Sxt  on  Fdui 
BT  Insanx  Wdtb  or  Insubxd,  while  left  alone  by  him,  where  aha  had 
been  left  alone  on  other  occasions,  and  had  not  committed  any  wrong  or 
violence.    Id, 

6w  Insubangb  Compant  is  Estopped,  after  a  loea  haa  occurred,  fnmi  showing 
a  breach  of  warranty  by  proof  of  errors  material  to  the  risk  in  the  sur- 
vey and  application,  when  these  were  made  by  the  agent  of  the  com- 
pany, with  a  full  knowledge  of  the  facta.  Comba  v.  HanmbcU  8,  A  I,  Co,^ 
383. 

9.  Whbbx  Insubangb  Ck)ifPANT  Ebsists  Action  on  Pouct,  bt  Dxtcnsb  <» 
Bbeach  of  Wabbantt,  in  falsely  repreaenting  the  title  and  encum- 
brances relative  to  the  insured  property,  parol  evidence  ia  admiaaible 
to  show  that  the  assured  gave  the  agent  true  and  full  information  aa  to 
hia  title,  and  that  the  agent  drew  up  the  application  in  lua  own  lan- 
guage.   Id, 

to.  Authoritt  or  Solioitino  Aqent  of  Insurancx  Ck)MPANT  to  take  appli- 
cations for  insurance  carries  with  it  the  legal  implication  of  authority  to 
fill  up  the  application,  and  to  do  all  thinga  needful  in  perfecting  it.    Id, 

IL  TxBUs  "Hazakdous,"  "  Extba-hazabdous,'*  "Speoiallt  Hazabdous^" 
AND  "not  Hazardous, "  abb  Wbll-undxbstood  technical  termainthe 
business  of  insurance,  having  a  distinct  separate  meaning.  Pmdar  y, 
Contijiental  Ins,  Co,\  795. 

12.  Within  Meaning  of  Insubangb  Law,  "  Extba-hazabdous  "  and  "Sra- 
oiallt  Hazardous*'  are  not  subdivisions  or  daaaificationa  of  goods 
under  the  more  general  term  "hazardbua,"  but  distinct  daaaea  of  gooda, 
and  are  not  to  be  confounded  with  nor  held  to  be  embraced  in  that 
term.     Id, 

18.  Pouct  Insuring  Goods  "Hazardous"  and  '<not  HazabdouSi''  Mkb- 
OHANDisx  included  within  the  terms  "  extra-hazardoua  "  and  "apecially 
hazardous  '*  are  not  insured.    Id* 

14.  ASSUBKD  MAT  RXOOTEB  VaLUB  OF  PXBSONALTT  INSUBXD,  THOUaB  THXBB 

WAS  Falsi  Wabbantt  aa  to  encumbrancea  on  the  realty  covered  by  the 
aame  policy,  which  waa  therefore  void  aa  to  the  realty,  where  the  per- 
aonaity  ia  aeparately  valued  and  appraised,  and  there  ia  nothing  to  ahow 
that  the  representation  aa  to  encumbrancea  on  the  realty  formed  any 
mdnoement  to  the  execution  of  the  policy  covering  the  petaonaliy.  JToonii 
▼.  EanmibalS,  A  I,  Co,,  32& 
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101.  CLAvn  nr  TsmmAScm  Pouor  that  Oomphit  bball  hot  bb  Lxablb  lOft 
any  Iom  or  damage  by  fire  which  may  happen  by  meaaa  of  any  mTaaioiit 
or  military  or  usurped  power,  will  exempt  the  company  from  liability, 
thoagh  the  burning  took  place  without  any  direct  commands  from  tho 
anperior  officers  of  the  army  of  invasion  or  rebellion  which  occasioned 
and  was  the  proximate  cause  of  the  loss.    Barton  v.  Home  Ins,  Co.,  329. 

10.  ExFBiSB  Warrantt  nf  Insubancb  Poliot  is  GoNDinoii  "PrwcmdesTp 
and  the  burden  of  proving  performance  rests  upon  the  aasored.  McLoon 
V.  Commercial  M.  I.  Co.,  116. 

17.  Warrantt  "that  Vessel  be  Gommabdxd  bt  Gaptaxh  holding  a  oectifl- 
cate  from  the  American  Shipmasters'  Association, " means  a  valid  and  sub- 
sisting certificate.  And  a  certificate  issued  by  such  association,  *'  subject 
to  be  revoked  at  any  time  under  the  rules  of  this  association,  and  at  its 
option,  either  by  notice  to  the  holder  or  by  advertisement  in  the  publio 
papers,"  and  indorsed  with  a  memorandum  that  the  holder  "is  required 
to  present  it  at  this  office  for  indorsement  at  or  before  the  expiration  of 
one  year,  but  if  on  a  voyage,  then  on  return  to  New  York,"  but  contain- 
xng  no  provision  that  it  shall  expire  if  not  so  presented,  or  by  any  limita- 
tion of  time^  is  a  sufficient  oertificate  if  it  has  not  been  expressly  revoked. 
Id. 

18.  Poliot  of  Iksuranos  aoainbt  All  MARnni  Risks  is  as  binding  and 
effectual  as  if  the  risks  were  specified  in  detail,  and  those  risks  in- 
clude barratry  of  the  master  and  mariners,  even  when  the  owner  of 
the  vessel  himself  appoints  theuL  Parl^rsi  v.  Olomoaier  If,  F.  /.  Co, 
100. 

19.  Barratry  or  IIastkr  is  Insorbd  against  in  Poliot  on  Vesbbl,  "  lost  or 
not  lost,"  which  does  not  define  risks  assumed  by  the  insurers  otherwise 
than  by  a  dause  that  they  "are  not  in  any  case  to  be  held  to  pay  for  any 
loss  or  damage  in  consequence  of  restraint,  seizure,  or  detention  by  any 
legal  or  illegal  power  whatsoever,  or  for  any  damage,  loss,  or  accident 
which  may  happen  or  occur  to  any  vessel  while  she  may  be  under  such 
restraint,  seizure,  or  detention."    Id, 

to.  Usage  among  Underwriters  in  Boston,  to  Ezfrebsly  Except  Bab- 
BATRY  of  master  from  the  risks  assumed  on  insuranoe  of  a  vessel  by  her 
owner,  will  not  justify  the  implication  of  such  a  usage  at  the  port  of 
Glonoester.    Such  a  usage  must  be  clearly  proved.    Id, 

INTOXICATION, 
See  Criminal  Law,  2, 

JOINT  DEBTORS. 
See  AsaiGNXEKTS  vor  Benefit  or  Crxditob8. 

JUDGMENTS. 

1.   PBBSONAL  JUIXIMENT  OBTAINED  IN    SlSTER  StATE,  UPON  KOTICB  tO  tlM 

defendant  by  publication  only,  there  being  no  appearance  of  the  defend* 
ant,  will  be  deemed  null  and  void  outside  the  state  in  which  it  was  ren^ 
dcred.  LaUmer  v.  Union  Pae,  B'y,  378. 
S.  Jitdoment  or  Decree  in  Nullity  unless  It  is  Shown  that  All  Pab* 
TIES  TO  It  were  either  actually  or  constructively  served  with  notieew 
Martin  v.  WiUiami,  466. 
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t,   JUDOKENT  CoWCLtTDia  PARTIES  OHLT  AS  TO  ObOUVDS  COVBBID  BT  It, 

the  facts  neoeasary  to  uphold  it.    Although  a  deeree  in  ezpreaa 
prof 60868  to  affirm  a  particalar  fact,  yet  if  8ach  &et  was  immaterial,  and 
the  controversy  did  not  turn  npon  it,  the  decree  will  not  conclude  tli» 
parties  in  reference  to  that  fact.    People  v,  Johnnn,  770. 
4»  DsBT  18  NOT  MsBOED  IK  JuBOMXNT,  vntil  a  Valid  judgment  has  heen  ob- 
tained upon  it.    WisDom  ▼.  Stephens,  206. 

iw  JUDOMEMT  WmOH  18  INEFFECTUAL  BT  RBASOn  OF  MZSTAKE  IN  NaXE  OW 

One  of  PLAiNTiffE  does  not  prednde  them  from  bringing  new  suit  to 
reoover  npon  the  original  demand.    Id, 
6w  OiNERAL  Lien  of  Jxtdoicent  on  Lands  doe8  not  per  Se  Conhti'iutje 
Profebtt  or  right  in  the  land  itself.    It  is  a  mere  right  to  levy  on  th» 
same  to  the  exelnsion  of  other  adverse  interests  subsequent  to  the  judg- 
ment.    WaUon  V.  Hargrovee,  429. 

7.  Title  of  Oredttor  Who  Levies  irimER  Ezbodtion  vtgs  ms  JuDoxEirr 

Relates  Baok  to  the  time  of  the  judgment  so  as  to  cnt  out  intermediate 
encumbrances.    I<L 

8.  JuBGicENT  Creditor  Takes  in  Ezeoution  under  hd  Judgkeht  all 

that  belongs  to  his  debtor,  and  nothing  more.     M. 

i.  Judokent  Creditor  Who  Purchases  under  his  Judgment  Stands  dt 
his  Debtor's  Plaoe,  and  takes  the  property  of  his  debtor  subject  t» 
every  liability  under  which  the  debtor  himself  held  it.    Id, 

IOL  General  Lien  of  Judghent  is  Subject  to  All  Equities  which  ezisi 
ai  the  time  of  its  rendition  in  favor  of  third  persons,  and  a  court  of 
equity  will  limit  such  Uen  to  the  actual  interest  of  the  judgment  debtor 
in  the  property.    Id,  ^ 

1I«  Ko  Fact  can  be  Prbbuked  tor  Purpose  oi  Reverbino  Judgkeht,  bu% 
every  fact  as  to  which  there  is  no  finding  will  be  presamed,  which  is 
necessaiy  to  sustain  it.    Oaiee  v.  Andreme,  764. 

1&  High  Court  of  Mibsosiffi  will  not  Dbbtubb  Jxhwhbntb  of  Inferior 
Courts  when  substantially  oofrect^  although  obnoxious  to  technical  ob- 
jections, which  do  not  prejudice  the  interest  of  the  plaintiff  in  error. 
BHdffee  v.  Winiers,  443. 

IS.  Proof  of  Judgment.  —  Final  entry  upon  the  record,  without  showing  any 
of  the  previous  files  or  proceedings  on  which  it  should  have  been  based, 
is  insufficient  proof  of  a  judgment.  No  judgment  can  be  lawfully  given 
nntil  a  suit  has  been  commenced,  and  the  defendant  brought  in,  and  a 
trial  or  de&tnlt  has  been  had.  The  jurisdiction  of  the  court  must  appear 
in  some  way,  and  no  presumption  can  arise  from  an  entry  of  judgment 
which  has  no  previous  steps  to  warrant  or  explain  it  Kenyon  v.  Baierp 
15a 

14.  To  Prove  Judgment,  Ko  Formal  Judgment  Bboord  d  NBGonsABTf  aa 
required  by  the  old  practice,  but  the  preliminary  steps  loading  up  to  flit 
entry  may  be  shown  by  other  evidence.    Id, 

See  BzBOunoNS^  6,  7;  Prorate  Cousn. 

JUBISDICTION. 

L  T6GiTEOo<UBTJuRiSDi0nDN,  a  real  defendant^  against  whom  tlie  plaintiff 
Is  entitled  to  a  judgment,  must  be  found  and  served  with  proesss  within 
the  limits  of  the  jurisdiction,  or  some  property  of  h  is  must  be  foond  there 
npon  which  the  court  can  proceed  In  rem,  LaUmer  v.  Unkm  Paeffic  B^ 
87a 
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t,  BviBT  Attempt  on  Part  or  Onk  Nation  or  Statk,  bt  its  Lboislatub^ 
TO  Grant  Jurisdiction  to  its  courts  over  persons  or  property  not  within 
its  territory,  is  regarded  elsewhere  as  mere  usurpation,  and  all  judioial 
proceedings  in  virtue  thereof  are  held  utterly  void.    Id. 

See  Corporations,  6,  7. 

JUKY  AND  JURORS. 

1.  Pkotinob  or  Jubt.  —  In  cases  where  the  facts  or  inferences  to  be  drawn 

from  them  are  doubtful,  the  only  proper  rule  is  to  submit  the  whole 
matter  to  the  jury,  with  proper  instructions.  NichoU  v.  Steih  Ave,  H.  IL 
Co,,  780. 

2.  As  Genkral  Rule,  Verdict  of  Jury  cannot  be  Ibipbached  by  the  affi« 

davit  of  a  juror.     Knowlton  v.  McMaJion,  236. 
S.  Whether  ArnDAvrr  or  Juror  mat  be  ADBfrmED  to  Show  Misoonduct 
of  the  prevailing  party,  where  refusal  to  admit  it  would  clearly  work 
great  hardship  or  injustice,  qvuxre.    Id. 

4.  Affidavit  of  Juror  is  not  Ordinarily  Admissible,  on  Motion  for  New 

Trial,  to  show  that  the  of&cer  having  the  jury  in  charge  was  guilty  of 
misconduct.    Id. 

See  Equitt,  2-4;  Pleading  and  Practice;  Realtt,  2;  3. 

LANDLORD  AND  TENANT. 

1.  Lessor  or  Warehouse,  Who  has  Covenanted  to  Repair,  must  EIebp 

Floors  Tight  so  they  will  not  leak,  if  they  were  so  when  originally 
constructed,  and  if  the  business  of  the  lessee  requires  it,  or  he  will  bo 
liable  to  the  latter  who  has  done  the  work  himself  for  the  cost  thereof. 
Ward  V.  Kduy,  773. 

5.  Ck>VENANT  TO  REPAIR.  — Lessor  of  warehouse  cannot  complain  of  charge 

that  he  was  only  required  to  calk  floors,  and  make  them  tight,  if  they 
were  in  that  condition  when  originally  leased,  and  that  he  was  not  bound 
to  improve  them;  for  it  seems  that  he  is  required  under  that  covenanti 
not  only  to  keep  them  in  that  condition,  but  to  pat  th«m  in  that  fix.    AL 

LARCENY. 
See  Criminal  Law,  21. 

1.   PUBUGATIONS  ChARGINO    ARMT  WITH    COWARDId^  OR  WITH    ImFSOPKB 

Treatment  or  Non-combatants,  are  Prima  Facie  Libelous,  and, 
unless  justified  or  excused,  are  punishable  by  indictment.  Palmer  v. 
Conoord,  605. 

2.  PuBucATioNs  Charging  Army  with  Cowardice,  or  with  Impropbb 

Treatment  of  Non-combatants,  are  Prima  Facie  Libelous,  and 
must  be  regarded  as  ''illegal"  conduct,  unless  justified  or  excused  by 
facts  sufficient  to  constitute  a  defense  to  an  indictment  for  libel,  within 
the  meaning  of  the  New  Hampshire  laws  of  1854,  making  cities  and 
towns  liable  for  the  injury  to  or  destruction  of  property  within  their  lim« 
its  by  mobs,  except  where  the  destruction  was  caused  by  the  owner^s 
"  illegal "  or  improper  conduct,  /i. 
1.  Newspaper  Publisher  mat  Justify  or  Excuse  Libelous  Publications 
alleging  maladministration  of  public  affairs,  or  misconduct  of  public  ser- 
vants, in  a  criminal  prosecution  therefor,  by  showing  that  the  facts  al« 
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Iflged  are  trne,  or  that  he  had  prohatle  cama  to  believe  and  did  believe 
them  to  be  true,  and  that  he  pabliahed  them  in  good  faith,  for  the  pur- 
pose of  inducing  a  reform;  bat  if  his  motive  was  not  a  jostlfiaUe 
the  trath  of  the  faoti  alleged  will  not  constititte  a  def enee  to  the 
eation.    Id, 

LICENSE. 

Lianm  to  Cboss  Lurss  or  Ahothib  mat  bb  Ihyxbkxd  noM  'Eabouaju 
Ura  of  a  foot-path  aorow  each  huids  for  a  long  period  of  time  and  witli-' 
oat  objection.    DnaoBil  v.  Newark  Jb  R.  L.ACCkk  761. 

MARRIAGE  AND  DIVORCE. 

1.  Pabtt  PBOouBiira  Mabriaob  bktwexn  Hixsklt  akd  Anothkr  btFhavik 
ULXNT  RKPRISKIITATI0N8,  when  by  law  he  waa  not  competent  to  enter 
into  the  marriage  contract,  as  where  he  had  a  wife  living  from  whom  h» 
was  not  lawfully  divorced,  is  liable  in  damages;  snd  an  action  is  maha- 
tainable  therefor  without  first  procnring  a  formal  annolment  of  the  mar^ 
riage  contract.     Bloamm  v.  BarrfU^  14tl, 

f.  Parties  oankot  be  Divorced  Mbbbly  BBOAiraB  Thbt  Livb  Un sapfilt 
TooBTHKB  from  unruly  tempers  or  mutual  wranglings.  Married  per* 
sons  must  submit  to  the  ordinary  consequences  of  human  infirmities  and 
of  onwise  selections,  and  the  misconduct  which  will  be  ground  for  a  di» 
vorce  must  be  very  serious,  and  such  as  amounts  to  extreme  ernelty^ 
Cooper  V.  Cooper,  182. 

t.  ExTBBKB  Cbubltt  IS  NOT  CoiTTiirED  TO  Mbbb  Phtsigal  Violbhok,  by  th» 
statutes  of  Michigan,  but  the  grievance,  of  whatever  kind,  mast  be  of 
the  most  aggravated  nature  to  justify  a  divorce.    Id, 

i.  DivoBGB  CANNOT  BE  Gbantxd  TOR  DESERTION,  unless  it  IS  agsinst  the  will 
of  the  deserted  party;  and  if  there  be  a  separation  by  consent^  nothing  but 
an  unconditional  resumption  of  former  relations  can  restore,  the  partiea 
to  such  a  position  as  would  make  a  new  separation  by  the  departure  of 
the  wife  a  criminal  desertion,     /i. 

lb  Wife  Allowed  Sum  towards  Expenses  or  Litioation,  Besides  Cosn,  in 
a  case  where  the  husband  was  refused  a  divorce  against  her,  on  the  ground 
of  desertion.    Id, 

i^  BuLE  THAT  Divorce  will  not  be  Granted  upon  Unoorroborated  Tes- 
TDCONT  of  the  plaintiff  is  not  inflexible,  as  sometimes  no  other  evidence 
exists,  or  can  be  obtained.     Bobbitu  v.  BobbinSt  91. 

7.  Condonation  op  Acts  Which  are  Ground  por  Divorce  rests  on  the  con- 

dition, implied  if  not  expressed,  that  they  shall  not  be  repeated;  and  if 
the  condition  ia  broken,  the  condonation  will  be  no  bar  to  an  action  for 
divorce  baaed  on  the  original  offense;  and  conduct  may  amount  to  such 
a  broach,  which,  of  itself,  would  be  insufficient  to  sustain  an  action  for 
divorce.    Id. 

8.  Bjoht  to  Sue  por  Divorce,  por  Acts  op  Grueltt  Which  Wipe  hai^ 

Ck>ND0NED,  was  held  to  be  revived  by  conduct  of  the  husband  in  refusing 
to  speak  to  her  for  six  weeks  continuously,  commencing  only  a  fortnight 
after  the  act  which  had  been  condoned,  although  such  conduot  of  itsell 
woold  be  insufficient  to  sustain  a  soit  for  divorce.    Id, 

MARRIED  WOMEN. 

1.  Mabrted  Woman's  Common-law  Disabilitt  as  to  Cqntraotoio  Oov- 
TDTUES  IN  MicmoAN,  oxcept  that  statutes  have  given  her  all  the  powaiK 
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of  a  femA  «ofc^  with  ref erenoe  to  her  sepaFate  property.     Bkng  t«  Bmi^ 

2oa 

iL  Leasehold  PBOPBRrr  OwmtD  bt  Wife  dubino  CoYSR'nTBB  is  Chattel. 
Real,  and  her  hnshand  may  alienate  it  at  his  pleasare  daring  covertare^ 
and  by  so  doing  deprive  her  of  her  right  therein.  Bat  onleas  the  right 
to  dispose  of  sadh  property  has  been  exercised  by  the  hosband  daring 
eoyertore,  it  will  snnrive  to  the  wife  at  his  deaUi.  C(mghJ&n  v.  Ryan^ 
S75. 

t.  EABirnfOS  Made  bt  Wite  in  Carbtiko  on  Business  on  her  sole  and  sepa> 
rate  aocoont,  with  the  permission  of  her  hasband,  will  be  deemed  to  b*> 
her  separate  property,  and  may  be  disposed  of  by  her  as  sach.    Id, 

i.  Husband  and  Wife  >-  Proceeds  of  Wife's  Leasehold  Pbopebtt. — Th» 
wife  held  certain  leasehold  estates,  partly  owned  by  her  before  marriage^ 
and  partly  pnrohased  afterward  with  her  own  money.  Daring  her  cov- 
ertore  she  paid  the  groand-rent  and  taxes,  and  ooUected  and  deposited 
in  her  own  name  the  moneys  derived  from  the  leaseholds,  and  the  hos- 
band deserted  her  daring  the  marriage,  and  never  retomed  to  her.  HM^ 
that  sach  money  mast  be  treated  as  her  separate  property,  and  that, 
after  her  death  the  hasband  oonld  not  retain  it  against  her  separate 

heirs.    Id* 

See  Homesteads;  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  Master  and  Servant — Neolioenoe  of  Fellow-servant.  —  Two  distinct 
corporations  operated  two  separate  portions  of  a  through  line  of  travel^ 
eonnecting  at  a  common  terminas.  Each  sold  tickets  over  the  entire- 
xoate,  bat  divided  the  receipts  between  them  proportionably.  J7e2tf ,  that 
there  was  no  sach  legal  identity  between  them  as  woald  render  their  re- 
spective employees  servants  of  a  common  master,  so  as  to  prevent  the 
maintenance  of  an  action  by  the  employee  of  one  of  them  against  the* 
other  for  personal  injuries  occasioned  throngh  tho  negligence  of  its  ser* 
▼ants.     Carroll^.  Minneaota  V.  R.  R.  Co.,  221. 

t»  Where  Banic  Requires  and  Permits  its  Cashier  to  Emplot  and  Pat 
OUT  OF  HIS  Salary  the  clerks  employed  in  the  bank,  this  does  not  mak» 
it  responsible  for  their  acts  to  any  greater  extent  than  if  they  had  been 
employed  directly  by  the  bank.    Smith  v.  ^rU  NaU  Satii,  69. 

See  Common  Carriers,  20,  21. 

MAXIMS. 

Maxim,  Qui  Prior  Est  in  Tempore,  Potior  Est  in  Jure,  Appubs  wher* 
equities  are  eqoaL     WaUon  v.  HargroveB^  429. 

MECHANICS'  LIENa 
See  MoRTOAOES,  9-10. 

MOBS. 
See  Corporations,  13-20. 

MORTGAGES. 

!•  Lf  Absence  of  Fraud  or  Mistake,  Parol  Evidence  is  not  Competent 
for  the  paipose  of  varying  a  mortgage  by  showing  any  ondentanding  prior 
to  or  at  the  time  of  its  ezecation.    B&rthold  v.  Fox^  243. 
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f.  OWNKB  or  MORTGAOB  Of  RXAL  EbTATB  IS  NOT  OkDISAJULY  EnTTILSD  btt- 

foro  foreclosure  to  the  poBsession  of  the  hmdi  mortgaged,  or  of  the  tim- 
ber growing  or  lying  thereon.    Id, 

1.  Statute  Gitino  Mobtgaook  Right  to  Pobbbsbion  during  period  of  r»» 
demption,  upon  the  payment  of  intereaty  operates  upon  the  remedy  alime, 
and  does  not  impair  the  obligation  of  a  mortgage  contract  previoosly 
entered  into.     Id. 

'L  Mortgage,  though  Paid,  mat  bb  Kept  Auvx  bt  Mobtqaoob  to  aeears 
his  indebtedness  to  a  third  person,  when  the  rights  of  creditors  and  third 
persons  liave  not  intervened.     Hoy  v.  BraanihaUt  687. 

^  Ir  BT  Terms  or  Sale  bt  Mortgagor  or  Part  or  Mobtqaoed  Premisse 
Mortgage  is  to  Remain  a  common  charge  upon  the  whole,  and  to  be 
paid  by  the  mortgagor  and  purchaser  without  any  specifio  agreement  as 
to  the  proportion  which  each  one  is  to  pay,  they  must  contribute  accord- 
ing to  the  relative  value  of  each  one's  part.    Id, 

^  Where  Mortgagor's  Deed  to  Portion  or  Mortoaokd  Prbmises  Con- 
veys Same  subject  to  the  pajrment  by  the  grantee  of  all  existing  liens  upon 
the  premises,  the  effect  of  this  charge  in  the  deed  is  to  make  the  portion 
so  conveyed  the  principal  debtor  for  a  proportionate  part  of  the  mortgage 
debt,  and  the  mortgagor  a  surety  only.    Id, 

7.  Where  Mortgagee  with  Notice  or  Several  Successive  Alienations 
or  Parts  or  Mortgaged  Premises  Releases  that  part  which  is  pri- 
marily liable  in  equity  for  the  payment  of  the  mortgage  debt,  he  will 
not  be  permitted  to  charge  other  portions  of  the  premises  with  the  pay- 
ment of  the  mortgage  without  deducting  from  the  amount  due  the 
value  of  the  part  released.  The  notice  of  such  subsequent  alienations  or 
encumbrances  may  be  either  actual  or  constructive,  but  the  recording  of 
a  second  mortgage  or  deed  will  not  operate  as  a  oonstmctivo  notice  to  a 
prior  mortgagee.    Id, 

^  Where  Mortgagor  Procures  Assignment  or  Mobtgaob  to  Thibb  Peb- 
BON,  to  whom  he  is  also  indebted,  and  who^  as  the  oonsideratioii  of  snch 
assignment,  pays  to  the  mortgagee  a  part  of  the  mortgage  debt,  with  th« 
nnderstanding  that  the  assignee  is  to  hold  the  mortgage  for  the  amount 
paid  by  him  and  for  the  remainder  of  the  sum  named  therein,  as  secority 
for  the  indebtedness  of  the  mortgagor  to  him,  the  mortgage  will  be  good 
as  against  the  mortgagor  for  the  full  amount  named  therein,  the  delivery 
of  the  mortgage  so  assigned  by  the  mortgagor  gives  it  a  new  vitality, 
and  in  equity  he  will  be  estopped  from  denying  that  it  is  entitled  to  the 
effect  which  his  own  act  was  intended  to  give  it;  but  as  against  encum- 
brancers or  grantees  of  parts  of  the  mortgaged  premises,  intermediata 
the  making  of  the  mortgage  and  its  assignment,  the  assignee  can  hold  it 
only  for  the  amount  paid  by  him  to  the  mortgagee  for  the  assignment.  Id, 

'O.  Where  Land  is  Sold  under  Mortgage  Foreclosure  Proceedings,  and 
ia  afterwards  sold  under  proceedings  to  foreclose  a  mechanic's  lien,  in  a 
suit  brought  after  the  tint  sale,  but  without  making  the  purchaser 
thereat  a  party  to  the  second  suit,  his  title  to  the  land  is  not  affected  by 
the  deed  made  under  the  second  sale.    In  rt  Smith,  531. 

to.  In  Action  to  Foreclose  Mortgage  on  land  to  which  a  prior  mechanic^ 
lien  has  attached,  the  holder  of  such  lien  is  not  a  necessary  party  to  tha 
foreclosure  proceeding,  in  order  to  pass  the  title  to  the  land  to  the  par- 
chaser  at  the  foreclosure  sale.     Id. 

tl.  Dbsgriftion  in  Chattel  Mortgage  of  certain  stone,  "and  all  other 
stone  belonging  to  me,  and  all  other  goods  and  chattels  now  in  my  store^ 
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•to.,  all  m  the  town  of  Saugerties,"  is  sufficient  to  convey  all  the  goods  of 
the  mortgagor  in  the  store  at  the  time.     RuaseU  v.  Winner  755. 

%%  MoRTOAOB  or  Chattels,  Void  as  to  Part  or  Thxm  fob  Fraiti)  againsi 
creditors,  is  void  as  to  the  whole.     Id, 

tS.  AoREKMENT  BETWEEN  MORTGAGOR  AND  MoRTOAOEB  that  the  former  may 

dispose  of  the  mortgaged  property  to  his  own  use  renders  the  mortgage 

fraudulent  as  to  creditors,  whether  the  agreement  be  contained  in  th» 

mortgage  or  not.     Id. 

See  Deeds,  8. 

MUNICIPAL  CORPORATIONS. 
See  Corporations,  10-20. 

MURDER. 
See  Criminal  Law,  22-26. 

NBOUGENCB. 

1.  PLAiNTirr  cannot  Recover  for  Injuries  Resulting  from  Another's- 
Neglioence,  unless  he  was  himself  using  due  care  at  the  time  of  the  in- 
jury; and  the  burden  is  on  him  to  prove  by  affirmative  evidence  that  ho 
used  such  care.     Oaynor  v.  OUl  Colony  etc.  R.  Co.,  96. 

%  In  Action  on  Case  for  Negligence,  Party  cannot  Recover  Damages 
Which  uave  Resulted  from  ius  Own  Negligence  and  Want  or 
Care.  Oq  the  contrary,  he  must  show  himself  in  the  right,  and  the  de- 
fendant in  the  wroug;  that  he  has  performed  his  duties,  and  that  the 
defendant  has  neglected  his;  and  that  the  damages  are  a  legitimate  oon- 
sequence  of  defendant's  negligence.  New  Orleans  eic.  B,  R.  Co.  v.  Stai- 
ham,  478. 

X  Contributort  Neougencb  on  Part  or  Person  Injured  will  Pbevsht 
Rboovert  in  an  action  for  damages  therefor,  unless  the  injnry  was  the 
result  of  some  intentional  wnmg  on  the  part  of  the  defendants  OarroUr. 
Minne$ota  Valley  R.  R.  Co,,  221.' 

4.  It  should  be  Lett  to  Jubt,  in  Achon  iob  Damaobs  oir  Aooounr  ov 
Neouoenob,  nnskill fulness,  or  oriminal  intent,  to  say  whether,  notwitfa* 
standing  the  imprudence  of  the  injnred  person,  the  defendant  could  not^ 
in  the  exercise  of  reasonable  diligence,  have  prevented  the  injury.  Mot' 
rieeey  v.  Wiggins  F.  Co.,  402. 

f,  pLAIBTinr  18  not  BOUITD  TO  PbOTB  AmSMATIVBLT  AbSBNOB  or  OOBTRIBir- 

TDBT  Kbouobnob,  nndoT  penalty  of  being  nonsuited.  New  Jeney  Bxj^ 
Co.  V.  NkhoU,  722. 

4.  Konsuit  should  be  Orantbd  whbrb  PLADmrfB  Btxdbnob  Shows  Gon- 
TBIBUTOBT  Nboliobncb,  and  a  writ  of  error  will  lie  for  a  refusal  to 
grant  itb    Id. 

7.  To  Cohgludb  PiiADfTirr  ntoK  MAZNTAivnro  Aonoir  iob  Nboliobncb  oh 
Gbound  or  Gontbibutobt  Nbouobncb,  his  negligence  must  have  con- 
tributed to  the  injury  in  such  a  way  that  if  he  had  not  been  negligent 
he  would  have  received  no  injury  from  the  negligence  of  the  defendantb 
Id. 

A  CQMrABATiVB  Dborbbs  OB  Nboliobncb  ob  Pabtibs  IS  Immatbrial.   If  the 
injury  was  occasioned  in  any  degree  by  the  plaintiff's  negligenoe,  he  is 
without  redress,  unless  the  act  of  the  defendant  amounted  to  a  willfol 
trespass  or  intentional  wrong.    Id, 
AM,  Dsa  Vol.  XCVU— M 
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9.  Dob  Bxlioehob  is  Sutficientlt  Clearlt  Deftnbd  to  enable  courts  to 
determine  whether  any  given  state  of  facta  is  mifficient  to  constitate  it> 
or  not,  and  the  verdict  is  no  more  condosive  upoa  thi^  ciuestioii  than  i^ 
is  upon  any  other  fact.    Opfiir  8.  M,  Co,  t.  Carfenler^  650. 

IQL  What  n  Obdenart  Care  is  Gemkrallt  Qubstioh  to  bb  DKrBRicnfBB' 
by  the  jury  under  proper  instmctions;  and  even  when  the  facts  are  un- 
diflpnted,  it  should  be  submitted  to  the  jury,  if  the  circumstances  ar» 
complicated,  and  the  general  knowledge  and  experience  of  men  do  not 
at  once  condemn  the  party's  conduct  as  careless.  Chxynor  ▼.  Old  Colony^ 
S  N.  R'y  Co.,  96. 

11.  What  Constitutes  Dins  Cabb  oannot  bb  Detinbd  as  Matter  or  Law,. 
but  depends  on  the  circumstances  of  each  case.    Id. 

12.  QuBSTioN  OB  Dub  Care  cm  Part  or  Plaintitt,  axd  ov  NEauaEHCB  on. 
part  of  defendants,  should  be  submitted  to  the  jury  in  an  action  against 
a  railroad  corporation  for  an  injury  sustained  by  a  passenger,  who^  on  »> 
dark  night,  upon  the  amval  of  a  train  on  the  main  track  next  to  the 
station-house,  alighted  on  a  narrow  platform  between  that  track  and  a. 
side-track,  and  in  crossing  from  the  platform  to  the  highway  was  struck 
by  an  engine  backing  on  the  side-track,  if  the  evidence  at  the  trial  has 
any  tendency  to  show,  according  to  the  general  knowledge  and  experi- 
ence of  men,  that  the  situation,  arrangement,  and  use  of  the  premise* 
were  such  as  to  invite  the  plaintiff  to  cross  to  the  highway  in  the  manner 
in  which  he  attempted  to  do  so,  that  he  used  ordinary  care  in  the  at-^ 
tempt,  and  that  the  defendants  did  not  provide  proper  safeguards  against 
such  an  accident.     Id. 

13.  Person  Wuo  wtiilb  Walkinq  on  Sidewalk  is  Injured  bt  Wagoh 
Backing  upon  It  is  not  contributorily  negligent  merely  1>ecause  he  failed 
to  take  to  the  street.  Ho  had  a  right  to  the  use  of  the  sidewalk,  and  was 
under  no  obligation  to  surrender  it  to  the  defendant's  wagon,  which  waa 
wrongfully  on  the  sidewalk.    New  Jersey  Exp.  Co.  v.  NicIuUs,  722. 

li.  Defendant  is  Liable  in  Action  for  Damages  under  Statute  for  caus* 
ing  the  death  of  the  plaintifTs  minor  child,  where  the  evidence  show» 
that  the  deceased  only  remotely  contributed  to  the  accident,  and  that 
the  agents  and  employees  of  the  defendant  were  the  direct  and  imme- 
diate cause,  and  might  have  prevented  it  by  the  exercise  of  prudeno* 
and  care.    Morrisaey  v.  Wiffgins  F.  Co.,  402. 

15.  Question  wuetuer  Due  Care  was  Exercised  bt  Infant  PLAiNnn;  or 
those  having  the  legal  responsibility  for  his  safety,  should  1>e  submitted 
to  the  jury,  where  from  the  evidence  it  appears  that  the  pUintifl^  aA 
infant  of  three  years  and  a  halt,  was  sent  by  his  mother  with  his  brother, 
nine  years  old,  a  short  distance  from  home  for  some  wood,  and  that  having 
procured  it,  they  started  across  a  street  on  the  way  home,  the  plaintifT 
being  about  ten  feet  in  front  of  his  brother,  and  that  while  thus  crossings 
the  plaintiff  was  negligently  run  over  by  the  defendant;  and  a  ruling  that 
such  evidence  discloses  negligence  on  the  part  of  the  plaintiff's  mother 
and  brother,  which  would  prevent  the  plaintiff's  recovery  against  th» 
defendant,  is  erroneous.     Mulligan  v.  Curtis,  121. 

16.  It  is  Neoliokncb  for  Passenger  on  Street-car  to  leave  or  attempt 
to  leave  the  car  while  it  is  in  motion,  but  after  he  has  given  notice  for  it 
to  stop,  and  there  are  indications  of  its  doing  so,  he  has  a  right  to  pre- 
pare to  leave.    NicftoU  v.  Sixth  Ave.  R.  R.  Co.,  780. 

17.  Passenger  .ON  Street-car  ls  not  Required  to  Keep  his  Seat  until  th* 
very  moment  the  car  actually  stops.     After  he  has  notified  the  driver  i» 
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■top,  and  the  apeed  of  the  car  is  checked,  it  U  not  negligence  for  him  to 
go  upon  the  steps  of  the  car  so  as  to  be  ready  to  alight.    Id, 

llL  MSRB  PREPAKATIOlf  TO  LXAVB  StREKT-CAR  WHILK  It  IS  IN  MOTION  IS  ffOT 

or  Itsxlf  Nboliobncx,  if  there  are  indications  that  the  car  is  abont  to 
■top.    Id, 

19.  Dbitxr  or  Sisext-oar  Who  Chxcks  Spbxb  or  his  Car  atter  being  No- 
nriED  TO  Stop,  and  then  without  stopping  or  notice  to  the  passenger 
who  was  abont  to  alight»  starts  up  with  a  sudden  jerk,  is  guilty  of  neg- 
ligence.   Id, 

Sd  Persons  Engaobd  in  Blasting  are  Bound  to  Givx  Notice  to  all  per* 
sons  about  to  pass  within  limits  of  possible  danger  at  the  time  of  firing 
the  blast    Driacoll  v.  Newark  etc,  Co.,  761. 

SI.  Question  wuether  Failure  to  Oivb  Notice  or  Danger  to  Pebsoh 
Who  was  Injured  by  a  blast  was  negligence  is  for  the  jury.    Id, 

See  Bailments;  Common  Carriers;  Damages,  1-8;  Master  and  Szrtauti 
Negotiable  Instruments;  4;  Warehousxmbn. 

NEGOTIABLE  INSTRUMENTS. 

I.  CERTiriGATB  or  Stock  Expressing  on  its  Face  that  It  is  "TRANsrER- 
ablb  only  on  the  books  of  the  company,  by  the  holder  thereof  in  person, 
or  by  a  conveyance  in  writing  recorded  on  said  books,  and  surrender  of 
thb  certificate,"  and  transferred  in  blank  upon  its  back,  is  not  a  negoti- 
able instrument.     Shaw  v.  Spencer^  107. 

f.  Addition  of  Words  Designating  Place  or  Patment  at  Foot  op  Prom- 
issory Note,  merely  as  a  memorandum,  does  not  constitute  a  material 
alteration  avoiding  the  instrument  as  against  the  maker,  though  it  wouM 
discharge  an  indorser.     American  Not.  Bank  v.  Bangs,  349. 

8.  Fraudulent  Alteration  or  Note  in  Material  Part  Avoids  It,  even  in 
the  hands  of  a  bonajide  holder  for  value.    Belknap  v.  National  Bank,  105. 

4.  Mxrchant  is  notOuiltt  or  Nbougbncb  Which  will  Render  IIim  Lia- 
ble ON  his  Check  in  the  hands  of  a  holder  in  good  faith  and  for  value, 
in  sending  to  the  post-office,  by  a  clerk  who  knew  its  contents,  a  sealed 
letter  containing  such  check,  which  was  madd  payable  to  order,  and 
which  check  the  clerk  abstracted,  and  passed  after  altering  it  by  forging 
the  words  " or  bearer,** and  obliterating  the  words  **  or  order."   Id,^ 

i.  Discharge  or  Indorsers  bt  Giving  Time  to  Maker.  —  After  defendants 
had  been  duly  charged  as  indorsers  upon  a  note  unpaid,  the  maker  in- 
cloeed  a  check  for  the  amount  of  the  note,  post-dated  seven  days,  inclosed 
in  a  letter  to  the  holder,  requesting  him  to  retain  the  check  until  due,  and 
then  collect  it,  and  that  he  would  then  call  for  his  note.  The  holder  kept 
the  check  until  it  was  due,  presented  it  for  payment,  and  the  same  was 
refused.  In  an  action  against  the  indorser,  Iteld,  that  the  letter  con- 
tained a  request  for  extension  of  time  of  payment;  that  the  keeping  of 
the  check  until  due  and  presenting  it  for  payment  was  an  assent  to 
such  request,  and  that  the  indorser  was  discharged.  Place  v.  Mclbnin, 
777. 

t.  Negotiablb  PromissortNotb  Taken  betorb  Maturity,  without  indorse- 
ment of  payee,  is  subject,  in  the  hands  of  the  holder,  to  all  the  defenses 
that  exist  agamst  it  between  prior  parties,  although  taken  in  good  faith 
and  for  value;  and  an  indorsement  of  the  note  by  the  payee  after  matu- 
rity will  not  relate  back  to  the  time  of  the  taking  so  as  to  cut  off  de- 
fenses.    Lancaster  Nat  Bank  v.  Taylor,  70. 
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7.  Wherb  Answer  to  Complaint  in  Action  ufon  Nbqotiablb  Pboiobsort 

Note  Admits  facts  constitating,  in  law,  a  delivery  of  the  note  to  tho 
plaintifif,  bat  also  denies  a  delivery  in  fact,  the  admiaaion  moat  prevail^ 
and  the  denial  be  atricken  oat  aa  sham  or  irrelevant.  Ilaywardy,  Grant, 
228. 

8.  Law  Presumes  Consideration  for  Negotiable  Note,  and,  in  the  ab- 

sence of  anything  to  the  oontrary,  that  it  passed  from  payee  to  maker. 
Id. 

9.  Where  Complaint  Shows  Making  and  Delivsrt  or  Note  to  Plain- 

TirFs,  they  are  presamptively  the  owners  and  holders  of  it»  and  an  aver- 
ment of  mere  poeaeaaion  of  the  note  by  a  third  person  raises  no  material 
issue.    Id» 

10.  Averment  or  Demand  and  Notice  in  Declaration  is  SumciKNTLT 
SirppoRTED  BT  PROor  or  Waiver  of  such  demand  and  notice  in  an  ao- 
tion  by  an  indorsee  against  an  indorser  of  a  promissory  note.  ffarrUcm 
V.  Bailey,  63. 

11.  Express  Promise  or  Indorser  to  Pat  Note,  with  Full  Knowledob 
that  No  Reoular  Demand  and  Notice  have  been  made  and  given,  is 
admissible  with  other  evidence  as  tending  to  show  a  waiver  of  demand 
and  notice.    Id, 

1 2.  Pleading. —  Provision  of  Statute,  that '  *  the  substantive  facts  necessary 
to  constitute  the  cause  of  action  be  stated  witli  substantial  certainty," 
does  not  change  the  rule  that  waiver  of  demand  and  notice  may  be 
shown  under  an  averment  that  dcnuuid  and  notice  had  been  made  and 
given.     Id. 

See  Agbnot,  4;  Alteration  or  Instruments;  Criminal  Law,  14-16;  Pay- 
ment, 1 ;  Statute  of  Limitations,  3. 

NEW  TRIAL. 
See  Pleading  and  Practice. 


NOTICE. 

1.  Whatever  puts  Partt  upon  Inquiry,  as  a  general  role,  amoonts  in  jndg- 

ment  of  law  to  notice,  provided  the  inquiry  became  a  duty,  as  in  the  caaa 
of  purchasers  and  creditors,  and  would  lead  to  the  knowledge  of  the 
requisite  fact  by  the  exercise  of  ordinary  diligence  and  undentaading. 
Hoy  V.  Bramhall,  687. 

2.  Notice  of  Hearing  on  Petition  to  Lat  out  Highwat  to  ownen  over 

whose  lands  the  highway  is  to  be  hud  should  be  reasonably  certain. 
WhUefier  v.  Benton,  697. 

3.  Notice  or  Hearing  on  Petition  to  Lat  out  Highway  to  One  Tbhant  di 

Common  is  not  notice  to  his  co-tenant.    Id. 

4.  Notice  of  Hearing  on  Petttton  to  Lat  out  Highway,  and  Award  ov 

Damages  to  Husband  alone,  cannot  bind  his  wife,  where  the  wife  has 
the  right,  under  an  antenuptial  settlement  with  the  husband,  to  hold 
and  enjoy  the  lands  over  which  the  highway  is  laid,  free  from  the  control 
and  interference  of  the  husband;  although  the  huaband,  ainoe  the  mar- 
riage, has  taken  the  profits  of  the  lands  aa  his  owb,  or  for  the  bmily, 
under  the  implied  consent  of  the  wife.    Id, 

See  Suretyship,  1. 
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KUISANCB. 

1.  OABBrarO  OK  OF   BtTBINISSi   is    ItSELV    LaWTOL,  I2C    KdGUBOSHOOD  07 

DwsLiJKO-HOUBiy  18  NuiBANCE,  and  will  be  restramed  by  injunction 
wh«n  the  proaeoution  of  auch  bnaineaa  renders  the  enjoyment  of  tho 
hoose  materially  uncomfortable  by  the  smoke  and  cinders,  or  noise,  or 
offensive  odors  produced  thereby,  although  not  in  any  degree  injurious  to 
health.     Ross  v.  Butler,  G54. 

S.  Olkab,  UmciSTAKABLB  NuiaAMCB  WILL  NOT  BE  Pkrmitted  bocause  it  does 
not  exist  the  greater  portion  of  the  time,  but  only  for  a  small  part  of  it. 
The  qualifications  that  a  lawful  business  will  not  be  restrained  for  every 
trifling  inconvenience,  and  that  persons  must  not  stand  on  extreme  rights, 
and  bring  actions  in  respect  to  every  nuitter  of  annoyance,  does  not  refer 
to  the  proportion  of  time  for  which  the  nuisance  is  continued,  but  only 
to  the  degree  or  kind  of  aunoyance.     Id, 

H  Mattbbs  that  are  Annoyance  bt  being  Merely  Disagreeable  or  un- 
sightly, as  a  well-kept  butcher-shop  or  a  green -grocer's  stall  near  a  costly 
dwelling-house,  or  any  business  that  attracts  crowds  of  orderly  persons 
or  numbers  of  carts  and  carriages,  are  not  nuisances,  even  though  they 
•eriously  affect  the  value  of  property  by  driving  away  tenants,  and  pre* 
vent  its  being  let  to  those  who  would  pay  high  rents.    Id, 

4.  Pabt  of  Town  la  not  Proper  and  Convenient  Place  for  Carrying  on 
BosiNBas  which  renders  the  dwellings  there  uncomfortable  to  the  own- 
era  and  their  families  by  offensive  smells,  smoke  and  cinders,  or  intoler- 
able noises,  simply  because  it  is  occupied  by  tradesmen  and  mechanics 
for  residences  and  for  carrying  on  trades  occasioning  some  degree  of 
noise,  smoke  and  cinders,  and  does  not  contain  costly  or  elegicnt  dwell- 
ings, and  is  not  inhabited  by  the  wealthy  and  luxurious.    Id, 

i.  What  Degree  or  Amount  of  Discomfort  is  Necessary  to  Consti- 
tute NfTiSANCB  must  be  determined  by  the  circumstances  of  each  case. 
Id. 

C  Dense  Smokb  Laden  with  CiNDERa  Caused  by  Burning  of  Pine  Wooi^ 
and  continued  for  twelve  hours  twice  in  each  month,  falling  upon  and 
penetrating  houses  and  premises  at  diatancea  varying  from  forty  to  two 
hundred  feet,  constitutes  a  nuisance.    Id. 

T.  Bqutty  will  not  Interfere  against  Kuibancb  that  is  only  Oontin- 

OBNT.     Id, 

H  To  Suffer  Filthy  Water  from  Vault  to  Percolate  or  Filter  through 
Soil  into  Land  of  Contiguous  PROPRDEiORy  to  the  injury  of  his  well 
and  cellar,  where  it  is  done  habitually,  and  within  the  knowledge  of  the 
party  who  maintains  the  vault,  whether  it  passes  above  ground  or  below, 
is  of  itself  an  actionable  tort;  no  other  negligence  need  be  shown.  BdU 
T.  Nye,  66. 

OFFICE  AND  OFFICERSb 
See  Conversion;  Criminal  Law,  8-11;  TRssFAsa^  8. 


PARENT  AND  CHILD. 

Pixunr  OANNOT  be  Held  Li^le  for  Willful  Trbsfa8BI8  and  torta  of 
his  infant  child,  when  he  neither  assents  to  nor  ratifies  them,  although 
he  had  notice  of  the  child's  vicious  and  destructive  temper.  PmU  t. 
Emimelf  381. 
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PARTITION. 

1.  CofimiJWToyMM  fOR  pABrmoif  batb  Powib  to  Sell  Ora  Pi 

Laud  with  Easkmsmt  in  another  part  aanaxed  to  it»  and  to  aell  tlM  aer* 
Tient  parcel  aabject  to  the  Mnritade.    Ro&mkran»  t.  Snover,  &d&, 

%  Whuib  GoMMiasiovBRSy  TO  liAKB  Pabthiov,  Oivx  Died  ior  Oki  Pab- 
CXL  or  Land,  containing  a  prorisioin  that  no  buildings  shall  be  erected 
thereon  to  darken  the  windows  of  a  Imilding  standing  along  the  lino 
npon  an  adjoining  parcel,  sold  and  conveyed  by  them  at  the  same  time^ 
the  purchaser  takes  snbjeot  to  the  easement  for  the  benefit  of  the  ad- 
joining parcel,  although  the  condition  was  not  in  the  conditions  of  sale^ 
and  he  objected  to  its  being  inserted  in  the  deed.  If  he  accepts  tfat 
deed,  he  will  be  bound  by  the  condition.    Id, 

PARTNERSHIP. 

1.  PABinizB  Who  Rioxivbs  aitd  PAsnciPATn  xv  Un  ob  Saxji  ov  Goom 
Obtainvd  bt  Fbaitd  or  Gopartkxb  will  be  held  to  have  adopted  the 
frandnlent  act,  and  wUl  be  placed  in  the  same  situation  in  reference  to 
the  rights  of  the  vendo^  of  the  goods,  as  if  he  had  directed  his  copartner 
to  procure  them,  or  had  originally  concurred  with  him  in  the  trsnsso- 
tion.    Jaeoba  ▼.  Shoreif,  586. 

ti  Pbbsohb  mat  bayb  All  Rights  and  bb  SmuBorsD  to  All  Rbvohsibix*- 
ITIBS  Bblonoino  to  Partmbbship,  if  there  be  such  a  joinder  or  union 
of  interest  and  action  as  the  law  considers  the  equiFalent  of  partnership. 
Id. 

S.  Pbbsons  mat  bb  Madb  Liablb  as  Partners  as  Far  as  Third  Pebbonb 
ARB  Concerned,  by  conversations,  assertions,  admissions,  and  acts  tend- 
ing  to  show  that  they  are  such,  although  such  evidence  mig^t  be  insuffi- 
cient to  prove  a  partnership  as  betweeen  the  parties  themselves.    Id, 

See  Pleading  and  pRAcncB,  1. 

PAYMENTS. 

1.  Promissory  Note  or  Third  Person,  Transterred  bt  Debtor  to  Credi- 
tor, is  not  to  be  deemed  a  payment  unless  accepted  as  such  by  the 
creditor.     Taylor  v.  Conner,  419. 

ti  Payment  between  Debtor  and  Creditor — Sending  Money  by  Mail. 
— Debtor  is  bound  to  pay  hia  creditor  in  person,  or  his  agent,  and  does 
not  fulfill  his  obligation  by  making  all  reasonable  efforts  to  send  him  the 
amount  of  the  debt;  therefore  depositing  in  the  post^ffice  the  amount 
of  the  debt  inclosed  in  a  letter  addressed  to  the  creditor  does  not  extin- 
guish the  debt,  unless  the  creditor's  instructions,  or  their  course  of  deal- 
ing, would  make  it  so.  He  must  be  shown  to  have  received  the  money. 
BueUv.  Chopin,  68. 

H  Agent  may  Transmit  Money  to  his  Princifal  through  PosT-omcB, 
and  he  will  not  be  liable  for  its  loss,  unless  his  instructions  are  to  tho 
contrary,  or  unless  the  circumstances  of  that  particular  transaction 
would  warrant  the  belief  that  such  a  course  would  be  unsafe.    Id, 

L  Law  does  not  Presume  that  Posr-omcE  is  Less  Sate  Medium  bob 
Forwarding  Money  than  a  private  carrier,  and  whether  it  is  so  in  any 
particular  case  is  a  question  of  fact,  depending  upon  the  amount  to  bo 
sent,  the  proportionate  expense  of  different  modes  of  transmission,  the 
time  and  ^^i^yfamAn^  the  usual  custom,  and  other  circumstances,  all  of 
which  are  for  the  consideration  of  the  jury.     Id 
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pleading  and  practice. 

i.  CoyAMwmtTHif  OANKOT  Maiktaiv  AonoH  uuBKR  Trxji  o!  ''propriiton 
of  Mezioaa  Mill/'  as  plaintifh,  for  raoh  title  does  not  name  a  natnnl  er 
artificial  person  authorized  to  sue.  As  there  is  no  plaintiff  there  is  no 
action,  and  the  proceeding  may  be  dismissed  at  any  time,  before  or  after 
appeaL    Proprietors  etc  ▼.  Yellow  Jacket  8,  M.  Co,,  610. 

2.  Objiction  that  No  Pxssoir,  Natubal  ob  ABnnciAL»  is  named  as  plain* 
tiff  may  be  raised  for  the  first  time  in  the  appeHate  oonrt.    /<!• 

Z,  OBJionoN  that  No  Pbrson,  Natual  ob  Abthiciial,  is  named  as  plain* 
tiff  camiot  be  made  by  demurrer,  on  the  ground  that  there  is  a  "  defed 
of  parties,"  or  that  "  plaintiffs  have  not  the  legal  capacity  to  sue.**  Ob- 
jection should  be  made  by  motion  to  dismiss.    Id» 

4.  DBUcrr  ob  Omi88Ion  in  Complaint  that  No  Pkbson,  natural  or  artifidal, 

is  named  as  plaintiff  is  beyond  the  reach  of  amendments  All  proceed* 
ings  under  such  complaint  are  null  and  void.    Id, 

5.  Niolbct  to  Retubh  DKTBomrxLT  Vbbifixd  Plxadino,  or  pleading  not 

Tcrified  when  it  should  be,  is  to  be  deemed  a  waiver  of  tiie  defect  or 
omission.    Hayward  ▼.  Oranlt^  228. 

C  Allboatiok  in  Complaint  in  AonoN  on  PsoMiasoBT  Noti,  payable  to 
the  payees  as  individuals,  that  they  were  partners  at  the  time  of  bring* 
ing  the  suit,  is  immaterial,  and  a  denial  of  such  allegation  in  the  answer 
does  not  raise  a  material  issue.    Id, 

7.  Qknebal  Demubbbb  can  only  bb  Svstainbd  where  the  pleading  does  not 
state  any  cause  of  action,  and  it  will  not  reach  duplicity,  or  an  improper 
joinder  of  causes  of  action.    Smith  v.  Jordan,  232. 

€.  MisjoiNDBB  or  Causbb  of  Action  Appbabino  on  Facb  of  Complaint  can- 
not be  taken  advantage  of  on  the  trial  after  failure  to  demur.  Blo&aom 
V.  Barrett,  747. 

f  .  Whbbb  Answeb  Contains  No  Countbbclaim  nob  Sbt-off,  no  replica- 
tion is  necessary  under  the  Missouri  practioe  act  of  1865.  Powert  t. 
Kenekhqf,  281. 

10.  Sham  Answbb  mat  bb  Stbicxbn  out,  although  it  is  verified.  Hofward 
V.  OranJt,  228. 

IL  Dbtendant  Claiming  Affibmativb  Relief  must  plead  as  fully  as  if  ha 
were  plaintiff.    Roae  v.  Treadway,  546. 

12.  Pebson  cannot  Complain  of  Ebbob  who  does  not  show  by  his  pleading 
that  he  has  some  cause  of  action  or  ground  of  defense.  Sherman  v.  €larh^ 
516. 

18.  Tbial  Coubt  mat  Rktusb  to  Pass  upon  Sutfioibnot  of  Plantiff'b  Evi* 
DENOB  TO  Maintain  hib  Action  until  the  evidence  is  closed  upon  both 
sides,  as  this  is  a  matter  within  its  discretion.  Smith  v.  Firwt  Nat,  Bandt, 
59. 

14.  Refusal  to  Oivb  iNSTBUcnoN  Which  Wobkb  No  Pbbjudiob  to  par^s 
rights  is  not  error.    Drehman  v.  Stifel,  268. 

15.  It  18  not  Ebbob  to  Rbfube  to  Ezoludb  fbom  Jubt  evidence  admitted 
without  objection  during  the  course  of  the  triaL  Id. 

18.  iNBXBuonoN  Deolabino  that  upon  Evidencb  Plaintdv  gannot  Rb- 
OOTEB  is  justified  only  where  there  is  a  total  failure  of  evidence  to  up- 
hold a  verdict^  but  where  there  is  any  evidence  tending  to  prove  the 
issue  it  must  be  submitted  to  the  jury.    do^/Un  v.  Boienberg,  836. 

17.  iNSTBUOnON  SHOULD  NOT  BB  REFUSED  BBOAUSB  RbQUBST  WAS  NOT  HaNDBD 

or  BEFOBB  Abgument,  according  to  a  rule  of  court.  Such  a  rule  ought 
to  be  regarded  as  binding  by  counsel,  but  cannot  be  laid  down  as  an  va* 
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hfBiding  mla  of  Uw,  smoe  the  neoeanty  for  »  raquest  to  diaige  may 
from  what  has  already  been  ehatged  by  the  judge.   PeopU  ▼.  (karimU^  162. 

18b  VsBOior  BHOULD  HOT  BB  DiBTURBSD  tunply  becaoae  the  wei^t  ^  eri- 
dence  appears  to  be  against  it,  bat  if  there  is  no  snbstantial  eridenor 
to  support  it,  it  is  the  duty  of  the  appeUate  ooort  to  set  it  aside.  OfUr 
8.  M,  Co.  ▼.  Carpenter,  550. 

19L  Whxkb  EVIDK5CB  TsMDa  Equally  to  Suhtaik  bithbb  or  Two  iNooir- 
MfTBUT  Propositions,  neither  of  them  can  be  said  to  have  been  estab- 
lished by  Intimate  proof.  A  Terdict  in  favor  of  the  party  boond  to 
maintain  one  of  those  propositions  against  the  other  is  necessarily  wrong. 
SmUhr.  Firtt  Nat  Bank,  59. 

to.  Verdict  will  not  bb  IirTBRfXBXD  with,  though  it  may  seem  too  large,, 
where  nothing  appears  npon  the  record  to  justify  the  conclusion  that 
there  was  anything  corrupt  or  improper  in  the  amount  of  damages  found 
by  the  jury.    AUred  v.  Bray,  28^ 

21.  Whbrb  Verdict  is  not  Justifibd  bt  Evidbnob,  Ck>VBT  Ebbs  in  Rbiub- 
nro  TO  Set  It  Aside  and  to  Grant  Nbw  Trial.    CaroiU  v.  State^  465. 

C  Motion  for  New  Trial  upon  Groitnd  of  Newlt  Disoovbrbd  Evidencb^ 
surprise,  misconduct  of  jurors,  or  the  like,  is  addressed  to  the  discre- 
tion of  the  court,  and  the  action  of  the  court  making  such  order  wiU 
not  be  reyiewed  on  appeal    LawrenM  v.  Ely,  768. 

SSL  Newlt  I>i80oyBBED  Evidbnoe,  to  be  Obound  fob  New  Trial,  must 
not  be  Cumxtlativb.    Id, 

S4i  New  Trial  should  be  Granted  whebb  Vbbdict  ib  against  WEiosr 
OF  Evidence  and  Manifbstlt  Wrong.  New  Orleans  efc.  Co.  v.  Statham, 
478. 

SS.  iNSTBUcnoNs  Amountino  to  Mebb  Abstract  Propositions  of  Law 
ARE  Erronbous.  They  should  be  made  applicable  to  the  case  in  hand. 
Id. 

f6.  It  n  Erroneous  for  Courts  to  Givb  Instructions  Gontadono  only 
Pobtion  of  Matebial  Facts  connected  with  any  particular  transaction^ 
and  to  omit  others  of  equal  importance,  which,  if  included  in  the  in- 
struotiony  might  lead  the  mind  of  the  jury  to  a  different  conclusion.    Id, 

17.  Appellate  Court  will  Set  Aside  Order  Granting  New  Tbial  as  un- 
authorized, when  the  verdict  and  judgment  are  in  accordance  with  the 
evidence,  and  there  is  no  substantial  conflict  upon  any  material  issue^ 
and  no  error  has  intervened.    Lawrence  v.  Bumham,  540. 

S8.  In  Massachusextb,  Exceptions  Allowed  in  Case  Reported  to  the  su- 
preme court  after  a  general  verdict  should  not  be  stated  in  a  separate 
bill,  but  should  be  incorporated  in  the  report.  Aldrkh  v.  BoaiUm  ^  If. 
R.  R.  Co.,  74. 

89.  Appellate  Coubt  will  not  Set  Abidb  Erroneous  Judokent,  exoepi 
when  it  is  prejudicial  to  the  appellant;  nor  will  it  interfere  with  the 
judgment  for  the  purpose  of  affording  relief  to  one  who  has  not  asked  it 
In  re  Smith,  531. 

SQL  After  Appeal  is  Prated  for  and  Allowed,  the  court  below  has  ceased 
to  have  any  jurisdiction  over  the  record.  It  cannot  be  altered  or  changed 
by  either  party,  and  an  entry  cannot  be  filed  ttunc  pro  tune,  or  any  addi> 
tion  made  to  it.    Stewart  v.  Stringer,  278. 

81.  Appeal  may  be  Taken  from  Order  denying  change  of  venue,  under  the 
Nevada  statute.     Table  Mountain  O.  ds  S.  M.  Co.  v.  Watter*9  etc.  Co.,  526. 

S2.  Affidavit  for  Changs  of  Venub  stating  merely  the  belief  of  affiant  thai 
the  judge  is  disqualified  to  try  the  cause  on  the  ground  of  interest^  but 
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without  stating  any  of  the  facts  upon  which  such  belief  is  foimded,  or 
any  pei-son  from  whom  he  may  have  learned  any  facts  as  to  the  niattw» 
b  too  vague  and  uncertain.     Johnson,  J.,  concurring.    Id. 

tSb  F&BsuMPTioN  IB,  THAT  VTHSN  CERTAIN  Statb  OF  Faots  IS  proven  to  ezist». 
they  continue  until  that  presumption  is  rebutted  by  proof  or  8om» 
oounter-presumption  arising  from  lapse  of  time  or  other  circumstance. 
Id. 

S4.  In  All  Motions  Akibing  durino  Pboorkss  or  Triai^  the  court  may  act 
on  personal  knowledge  in  regard  to  things  which  in  their  nature  are  bet- 
ter known  by  it  than  they  could  be  by  others.    Id. 

15b  Whin  Applioation  for  Change  or  Venue  is  made  on  th«  ground  that 
the  judge  ia  interested,  and  the  only  proof  is,  that  he  was  interested 
m  the  property  in  dispute  a  year  before  suit  was  brought,  and  the  mo- 
tion is  overruled,  the  ruling  will  be  sustained  on  appeal,  under  the  pre- 
flumption  that  the  judge  acted  on  his  own  knowledge  that  at  the  timo 
suit  was  instituted  he  had  no  interest.     Id, 

S8.  When  Appeal  is  Taken  from  Order  Dsnyino  Change  of  Venvb,  ap- 
pellant must  show  reasonable  ground  for  appeal,  or  damages  will  be  im- 
posed for  the  delay  caused  respondent,     /i. 

87.  Questions  not  Raised  upon  Trial  will  not  be  Considered  upon  ap- 
peal    Oate»  ▼.  Andreioa,  7G4. 

18.  Appeal  Bond  Conditioned  to  Pat  Judgment,  if  Affirmed,  eto.» 
Stats  the  proceedings,  but  does  not  operate  to  discharge  a  levy  mad# 
prior  thereto.     First  Not,  Bank  v.  Bogers,  239. 

19.  Ant  Defense  to  Action  upon  Appeal  Bond  that  a  principal  therein 
may  interpose  is  also  available  to  the  surety.     Id. 

40l  In  AcnoN  on  Appeal  Bond  Recitino  Judgment  and  Appeal,  and  Con- 
DinONXD  that  the  appellant  shall  pay  the  judgment^  neither  the  princi- 
pal nor  his  sureties  are  estopped  from  claiming,  as  matter  of  defense,  the 
ezistenoe  of  a  valid  levy  upon  sufficient  personal  property  of  the  judg« 
meat  debtor,  made  prior  to  the  appeal.    Id. 

See  Criminal  Law;  Equitt;  Evidrnoi. 

PLEDGE. 
See  Trusts,  9-12. 

PRE-EMPTION. 
See  PuBLio  Lands. 

PROBATE  COURTS. 

1.  Order  or  Drobbr  of  Probate  Court  for  Sale  or  Real  Estate  bt  Ex- 
ecutor OR  Administrator  is  Invalid  unless  the  record  shows  affirma' 
iively  a  compliance  with  all  the  requirements  of  the  statute  under  which 
the  land  is  decreed  to  be  sold.     Martin  v.  WillkimSf  456. 

t.  Lost  Pbobatb  Decree  not  Presumed  Valid  unless  It  is  Shown  tuat 
Process  was  Served.  Order  or  decree  of  probate  court  for  the  sale  of 
real  estate  by  an  executor  or  administrator,  which  has  been  subsequently 
lost  or  destroyed,  will  not  be  presumed  to  be  valid  and  conclusive,  even 
where  it  recites  every  fact  necessary  to  give  the  court  jurisdiction  both 
of  the  parties  and  of  the  subject-matter,  unless  it  is  shown  that  process 
iMued  fo**  and  was  served  upon  the  parties  whose  interests  are  affected 
by  the  decree.    Id, 
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Z,  Probatb  Dkcrbb  does  kot  ArvBcr  Taxtzmb  nr  Ivtibht  Who  wbbb  aor 

Sebvbd  with  Progbss.    Id. 
4.  PBoeBBsraoM  PhOBATE  CknjHT  Man  bh  Bxhoutmi>  wiih  ai  Much  8ibm»-> 

HUB  AND  nr  Sua  Manhbr  is  Pboobsb  vbom  Gdouit  Ooubt.    ML 
#.  Probatb  Bborbb  Void  is  to  Okb  d  Void  as  to  All.    Tha  daeroo  «f 

a  probata  ooarti  Toid  as  to  BonM  of  the  parties  in  interest  heesasa 

tbay  ware  not  served  with  prooeeib  u  also  void  as  to  those  who  wwa 

senrad.    Id, 
A  Void  Judombbt  n  hot  Bbb  Judicata.    A  void  probate  order  or  daerea 

is  no  bsr  to  sabseqnent  prooeedings  in  the  eama  ooort^  and  the  parties 

who  aeeented  thereto  are  not  estopped  from  treating  snoh  deoree  as  a 

nnllitjr.    Id, 

PBOCBSa 

t.  Pabtt  D1SFO88B8BKD  bt  Writ  Ihfbopbrlt  Gbamtbd  is  entitlad  to  restU 
tation.    People  t.  Johnmmf  770. 

%,  Whbn  Return  ov  Sheriff  to  Process  is  Regular  on  ns  Faob»  it  is  oen^ 
elnsLve  npon  the  parties  to  the  suit  as  to  the  facts  theroin  recited,  and 
the  romedy  of  the  party  injured  is  an  action  against  the  sheriff  for  a  falsa 
rotom.    Stewart  ▼.  Stringer^  278. 

1.  Wherb  Statute  Pbovidbs  for  Ck>NSTRUcmyB  Servicb  of  Wnrr  npo«i 
each  defendant  separately,  either  by  personal  service  or  by  leaving  a 
oopy  at  his  nsnal  place  of  abode,  the  terms  and  conditions  of  such  aer* 
vice  mnst  be  complied  with.  Service  cannot  be  made  by  leaving  ona 
writ  for  two  defendants.    Id. 

See  Probate  Courts. 

PUBLIC  LANDa 

1.  Oontkact  is  Valid^  and  not  in  Contravention  of  the  pro-emption  laws, 
nor  within  the  statute  of  frauds,  whero  it  is  agreed  hetwean  two  that 
ana  shall  obtain  pre-emption  title  to  an  entire  tract  of  land,  and  there- 
after deed  to  the  other  a  portion  of  such  tract,  in  consideration  that  the 
latter  should  rofrain  from  presenting  his  pre-emption  claim  to  the  whole 
tract,  to  which  be  was  entitled,  and  should  pay  the  purchase-money  of 
the  smaller  portion,  which  was  within  his  inclosuro.  Rose  v.  SVeadioay, 
646. 

%  When  under  Aoreemeet  between  Two,  Bach  Settler  secnres  the  pre« 
dse  land  which  he  has  occupied,  cultivated,  and  improved,  the  object  ol 
the  pro-emption  laws  is  fully  attained,  and  when  under  such  agreement^ 
the  legal  title  has  vested  in  one  by  the  issuance  of  a  patent,  a  trust 
results  in  favor  of  the  other,  which  equity  will  enforce  against  ths 
patentee.     Id, 

RAILROADa 

Bailroad  Company  is  not  Exempted  from  LiABiLrrr  for  Fubnibhino 
Defective  Cars  for  the  transportation  of  live-stock,  under  a  eontraot 
which  provides  that  the  owner  takes  all  risks  of  loss  and  injury  "  in 
loading,  unloading,  conveyance,  and  otherwise,**  whether  arising  from 
the  negligence,  default,  misconduct,  or  otherwise  on  the  part  of  the  oom* 
pany*s  employees;  and  unless  the  owner  assented  to  the  use  of  such  car% 
after  proper  opportunities  of  obeervation,  and  with  notice  of  their  aetosl 
aondition,  he  is  entitled  to  expect  that  reasonably  proper  oars  wonld  ba 
fonished.    HawldnM  v.  Qreat  Western  B.  H.  Co.,  179. 

See  Common  Carriers;  Damages,  2-8:  Nequob?<oi^  16-19L 
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EEALT7. 

1.  IsAoiioirTOl>inBiiDmAiyvBB8BC^mTo8viaA!nPABaiuovL^^ 
vidv  MotiaD  254,  K«vada  Phictioe  Act,  it  is  error  to  refoM  to  instmoft 
tbo  jury  that  if  they  find  that  plaintiff  has  shown  title  to  only  one  parcel, 
he  is  not  entitled  to  reoover  the  other.     Fan  VkH  ▼.  Olhi^  613^ 

^  ly  AonoN  to  Tbt  Advbbsb  Clum  to  Lakd,  under  section  254,  Nevada 
Pftustice  Act,  the  oonrt  cannot  decree  that  defendant  has  no  right  or  title 
in  land  to  which  plaintiff  has  fHled  to  show  possession  or  title.  The 
question  of  superior  right  or  title  is  for  the  jury  to  determine  from  the 
eridenoe.     Id, 

1.  Ik  Aonoir  to  Tbt  Advsrsx  Claik  to  Land,  under  section  254|  HoTada 
Practice  Act»  are  the  parties  entitled  to  demand  a  jury  as  a  matter  of 
right,  quaere.    Id, 

4i  Omlt  Mods  or  Aoquirino  Right  or  Taking  "PBom  ta  Ait€fnaR*B  Soil 

is  by  grant  or  prescription,  anil  it  must  be  so  pleaded.    CM  t.  Dosen* 

ftni,  718. 

See  Estates. 

RECORDS. 
See  EviDBNCE,  5. 

REPLEVIN. 

1.  Although  Alias  Writ  of  Replevin  is  Unauthorized  and  Invalid,  yet 

where  the  plaintiff  recovers  judgment,  and  the  sabsequent  proceedings 
ap  to  the  judgment  must  be  sustained  as  in  all  respects  in  aocordancs 
with  the  statute,  and  the  judgment  is  the  same  which  would  have  been 
rendered  had  no  cUiaa  writ  issued,  the  defendant  cannot  complain. 
Maxon  v.  PerroU,  191. 

2.  PossEdsiON  or  Property  has  been  Changed,  so  that  Writ  of  Replevin 

MAT  BE  Sued  out,  where  the  property  is  seized  by  the  defendant  under 
an  attachment^  and  an  inventory  is  made,  and  the  defendant  locks  up  a 
portion  of  the  property  in  a  trunk,  takes  away  a  portion,  leaves  the 
trunk  and  the  remainder  of  the  property  in  the  office  where  it  was  at 
ihe  time,  locks  up  the  office  and  takes  away  the  key,  but  afterwards 
giv«s  the  key  to  the  plaintiff's  attorney  with  the  understanding  that  the 
rights  acquired  by  the  levy  should  not  thereby  be  lost.    Id, 

X  Person  having  neither  Possession  nor  right  of  possession  cannot  main- 
tain replevin.    BertJiold  v.  Fox,  243. 

4.  Measure  of  Defendant's  Damages  in  Action  of  Rbplbw,  in  tho  ab- 
sence of  evidence  of  fraud,  malice,  negligence^  or  0pprea8ian,  is  the  Talo* 
el  the  property  at  the  time  it  was  replevied  by  th#  plabail^  TiA  fail«rM^ 
to  the  time  of  the  triaL    Id. 

RESTRAINT  OF  TRADK 
See  Contracts,  17-10. 

REWARDS. 
See  Contracts,  21-24. 

RIPARIAN  RIOHTa 
See  WATERSi 
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SALES. 

I.  8aiji  la  CourhETii  akd  Titlb  Fassbs  when  Goods  abm  Dblivsbsd  anJ 
the  purchaaer  put  in  full  posseasioa  and  oontrol  of  them;  and  thetnnate- 
of  title  ia  not  auspended  by  a  proyision  that  payment  ia  not  to  be  made 
nntil  after  a  reaale.    Blow  t.  Spear^  412. 

ti  Whxrb  Pbopsrtt  IB  Sold  and  Dxuyxbxd  to  bb  Paid  vor  upon  a  reial* 
if  the  piq^er^  ia  not  zetomed  in  a  reaaonable  time,  a  reaale  will  be  pre- 
mmed.    Id. 

tb  8XATUTB  RSQUIBniO  AOFUAL  AND  CONmrUED  PoSSESSIOX  |N  CaSB  OF  SaL» 

ov  Goods  to  render  the  aale  Talid  against  creditors  of  the  vendor  and 
nbaeqnent  porchaaera,  though  it  does  not  use  the  word  "exdnsiTe,'* 
neoeasarily  implies  that  the  poaaession  should  be  ezclusiyely  in  the 
▼endee.    Clqfiin  t.  Soaenberg,  338. 

i.  To  Render  Sale  or  Goods  Valid  as  against  Greditobs  of  Vekdob 
and  subaeqnent  pnrchasdrs,  the  vendee  must  take  actual  poeaeBsion,  and 
the  poaaession  muat  be  open,  notorious,  and  unequivocal,  such  aa  to  ap- 
prise the  community,  or  those  who  are  accustomed  to  deal  with  the 
party,  that  the  goods  have  changed  hands,  and  that  the  title  haa  passed 
out  of  the  seller  and  into  the  purcliaser.    Id. 

$B  To  Constitutb  Valid  Sale  of  All  Goods  in  Store  as  against  Credi« 
TORS  OF  Vendor,  there  must  be  a  complete  change  of  the  dominion  and 
oontrol  over  the  property,  and  some  act  which  will  operate  aa  a  diveati- 
tore  of  title  and  possession  from  the  vendor,  and  a  transference  thereof 
to  the  vendee,  who  must  exhibit  the  usual  indicia  of  ownership;  and 
though  it  may  not  be  eaaential  that  the  goods  should  be  moved  to  a 
different  house,  there  must  be  soma  open  .and  notorious  act  clearly  in- 
dicative of  delivery  and  poaaession,  such  aa  taking  an  invoice,  putting 
up  a  new  aign,  or  any  other  reaaonable  means  which  would  impart  notice 
to  a  prudent  man  that  a  change  had  taken  place.    Id, 

C  Vbndor  mat  be  Emplotbd  to  Render  Services  in  and  about  property  in 
the  same  manner  aa  any  other  agent  or  employee,  where  all  the  goods  in 
aat^re  have  been  sold,  and  the  sale  atill  be  valid  aa  against  creditorB  of 
the  vendor,  provided  the  reqiurements  of  the  law  concerning  change  of 
poaaession  have  been  complied  with;  but  the  law  does  not  permit  a  joint 
or  concurrent  possession  of  the  vendor  with  the  vendee.    Id. 

T*  DiuvERT  NOT  Sufficient  to  Make  Sale  Valid.  Where  a  tenant  remains 
in  poaaession  after  the  termination  of  his  lease  and  sells  to  hia  landlord,  in 
the  preaence  of  a  third  person,  his  share  of  the  grain  raised  upon  the  land, 
but  allowa  the  grain  to  remain  in  the  bam  the  same  aa  before,  without 
any  removal,  and  retains  the  key  to  the  bam  and  the  control  and  poaaea 
aion  of  the  same,  — thia  ia  not  auffident  delivery  or  change  of  pouseaaioa 
to  make  the  aale  valid  aa  against  attaching  orediton  of  the  vendor. 
Lawrence  v.  Bumham,  640. 

8b  Fraitditlent  Sale.  —  Want  of  immediate  delivery,  aooompanied  by  an 
actual  and  continued  chRnge  of  poaaession,  in  the  aale  of  goods  and  ohal- 
tels»  is  conclusive  evidence  of  fraud  in  the  vendor  aa  against  afttadiinf 
oreditors  whether  the  latter  knew  of  the  sale  or  not.    Id, 

t.  VxHDOBs  Who  Sub  for  Price  of  Goods  Obtained  bt  Fraud  can  Rb- 
OOTBR  ONLY  Wbat  IS  Dub  at  the  commencement  of  the  action;  although 
they  might  have  treated  the  sale  aa  a  nullity,  and  reclaimed  the  goods 
at  onoe^  while  in  the  possession  of  the  vendee,  before  the  tenn  of  oradit 
bad  ezpived.    Jaeobt  v.  Shortif,  686. 
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IOL  Balb  07  Chattel  in  PoasEssioy  or  Third  Person  Passes  Tttlb,  though 
Possession  is  not  Taken.  The  sale  of  a  specific,  designated  chattel, 
in  the  poeaeasion  of  a  third  person,  where  the  parchase-money  is  paid  in 
fall  at  the  date  of  sale,  vests  in  the  purchaser  a  perfect  and  complete 
title,  thongh  the  actual  poesession  of  the  chattel  is  not  changed.  CaueU 
T.  Backrack,  436. 

11.  Vendor  or  Personal  Propertt  can  Sell  No  More  than  the  interest 
which  he  legally  possesses;  and  if  he  sells  an  article  not  belonging  to 
bim,  without  the  owner's  consent,  such  owner  may  claim  restitution 
from  the  vendee,  although  the  sale  and  purchase  were  bona^de,  and  for 
a  Talnabla  consideration.     Wilnon  ▼.  Croket,  389. 

See  Statute  or  Frauds. 

SEALS. 
See  Ck>RPORATioNS,  1,  8,  9. 

SERVITUDES. 
See  Partition,  1,  2. 

SHERIFFS. 

L  Bherw^s  Deed  Containing  Necessary  Recitals  is  good,  though  the 
officer  who  took  the  acknowledgment  does  not  certify  that  the  sheriil 
acknowledged  it  as  sherifif,  but  simply  as  an  individual  act.  In  re  Smith, 
631. 

2.  Reoitals  in  SHERirr's  Deed  Determine  its  Character;  and  if  they 
show  that  the  officer  was  acting  in  his  official  capacity,  and  by  due  au- 
thority, in  making  the  deed,  it  is  valid  as  soon  as  properly  signed  and 
delivered,  though  it  has  not  been  acknowledged.    Id, 

%,  Where  Acknowledgment  to  SnERirr's  Deed  sufficiently  shows  that  the 
person  who  executed  the  deed  was  the  same  who  made  the  acknowledg- 
ment, the  deed  is  valid.     Id, 

4.  In  Order  to  Support  SHERirr's  Deed,  it  is  only  necessary  to  show  Juig* 
ment  or  decree,  and  order  of  sale.  When  these  are  shown,  it  is  pre- 
sumed that  the  recitals  in  the  deed  are  true.  Therefore,  when  the  deed 
redtee  that  the  purchaser  at  the  sale  has  assigned  to  another  party,  such 
recital  ia  prima  /ode  evidence  of  the  faot»  and  snffioieiit  to  pass  title  tt 

th«  assignee.     Id. 

See  Process. 

SUiPPlNO. 
8es  Ihburano^  16-20. 

80VEREIG2^  IT. 
Bee  Constitutional  Law. 

8P1SCIFIC  PERPORMANCX. 
See  Vendor  and  Vendee,  6w 

STATUTES. 

I.  liTATUTES  DT  DbBOOATION  OP  COMMON  LiW  ARE    TO    U    BimiOrLT  COth 

sfburd.    HenUngioa^  v.  8eale$,  425. 
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ft  Aor  MAT  BB  XH  Pabt  bitovd  LaotBLASPfm  AuTHosirr,  akd  wrrsnv  Iv 
■OR  RmDcm;  and  if  it  it  oapabla  of  being  administered  in  the  parte, 
which  are  within  the  power  of  the  legialatnre  to  enact,  it  will  be  so  far 

STATUTE  OF  FBAUDS. 

L  OoartBAOT  xh  Spbiko  ov  Onx  Tbab  to  Raxbi  Potatoes  nr  FoLLowmo. 
Ybab»  avd  Dbuysb  Them,  is  withih  SrATtm  ov  Fbaum^  becanae  i^ 
ia  not  to  be  performed  in  <ne  year.    FUhim  t.  Ifoyea^  61S. 

ti  CosntAcry  ir  Essentiallt  One  fob  Salb  of  Oooto,  is  wiranr  SrAnm. 
OF  Feauds,  whether  the  goods  are  then  manufactured  or  not;  but  if  i^ 
be  eaaentially  that  the~promisor  is  to  manufacture  and  deliyer  the  good% 
although  from  his  own  materials^  it  is  without  the  statute.    IdL 

H  CoBTBAcr  TO  Raisb  akd  Deliver  Three  Acres  of  Potatobs  is  winmr 
Statute  of  Frauds,  because  it  is  essentially  a  sale,  if  the  promiasr 
BUty  raiae  them  himself,  or  procure  them  by  purchase  or  otherwise;  but 
ia  without  the  statute,  because  it  is  eaaentially  for  work  and  Ubor  and 
materiala,  if  he  is  bound  himself  to  raise  them;  and  whether  it  ia  ana  er 
the  other,  is  a  mixed  question  of  law  and  of  fact.    Id. 

STATUTE  OP  UMITATIONa 

L  Dbbtor's  Promise  to  Pat  Part  of  Debt,  ts  Consideration  of  Cbkdi- 
tor's  Qivino  up  Note,  will  not  be  Suffioibnt  to  prevent  the  opera- 
tion of  the  atatnte  of  limitationa  upon  the  balance  of  the  debt  Baidkd^ 
der  V.  Batehelder,  569. 

ti  Unaocbpted  Offer  to  Pat  Pabt  of  Debt,  in  Satufactiok  of  Whole,. 
DOES  not  Take  Case  out  of  Statute  of  Limitations,  even  aa  to  tlie 
amount  offered  to  be  paid.    Id, 

f.  Maker  of  Note  dobs  not  Aoceft  Pateb's  Offer,  but  Makes  New  Op- 
IBB,  Which  is  not  Bikdino  upon  Him,  because  it  is  not  accepted  by 
the  payee,  where  the  payee  offered  to  give  up  the  note  if  the  maker 
would  make  the  payee  a  new  wagon,  without  mentioning  value  or  time,, 
and  the  maker  replied  that  he  would  make  the  payee  a  wagon  of  a  cer> 
tain  value  the  next  year.    Id. 

L  Cause  of  Action  does  not  Aocrub,  nor  Statute  of  Ldutaiions  Com- 
mence to  run  against  right  to  set  aside  assignment  for  firand  at  the  tim» 
of  the  discovery  of  the  fraud,  if  the  ri^t  to  maintain  the  actioa  is  not 
perfect^  nor  until  it  becomes  perfect.    Cfaia  v.  Amlrewt,  764. 

STREETS. 
See  Dedication,  14. 

8UPPLEMENTAKY  PROCEEDINOa 
See  ExBounoNS,  16-17. 

SURETYSHIP. 

I.  Mnsissippi  Statutb  Requires  Konca  from  Surbiies  to  Houkb  99 
KoTE  TO  Sub  Pbincipal,  or  all  the  parties,  to  be  in  writing.  A  verbal 
notice  will  not  diacharge  the  auretiea  from  liability.  Bridgm  v.  WTwiiW^ 
443. 


Index.  86ft 

t.  EzTnmmo  Ton  of  Patmxnt  to  Psincipil  Bebtob  bt  Cbsditob  Di»-> 
OHABon  SuBBiTy  and  saspending  the  right  of  action  by  the  creditor  baa. 
the  like  effect,  although  bat  for  a  single  day.    Place  v,  Jliclbnm,  Til, 

t»  DncHABOB  OF  SuRxrr  bt  Ibdulokngi  of  Pbibgipal.— Taking  note, 
draft,  or  check  of  principal  debtor,  payable  at  a  fatore  day,  suspends 
the  creditor's  right  of  action  until  their  maturity,  and  conseqnentiy 
would  operate  as  a  diaohaige  of  the  surety.    Id, 

TAXATION. 

Iff  B  wiTHnr  PowBB  ov  LaoiBLATUBB  TO  AiTTHOBia  Lkyt  of  Tax  fob. 
Patmbnt  OF  BOVRTT  to  Tolonteers,  and  to  ratify  and  legaliie  a  tax  for 
that  purpose  if  it  was  leried  without  legal  authority.    KwMe  t.  TWa  ^ 
fVaiii/iR,  228. 

TORTS. 
SeelifFAiroT. 

TRESPASS. 

1.  All  Pbbmns  Who  Wbonotullt  Ck>BTBiBUTB  in  any  mannor  to  the  oom- 
minion  of  trespass,  or,  after  the  same  has  been  committed  for  their  bene» 
fit  assent  to  it,  are  responsible  as  principals,  and  each  is  liable  \o  th» 
extent  of  the  injury  done.    Allrtd  ▼.  Bray^  283. 

S.  To  Abokbtain  LxABOiTT  OF  Pabtt  Df  Tbesfass,  committed  by  more  thaiK 
one,  it  is  only  necessary  to  show  that  he  participated  in  the  wi-ong  done. 
The  amount  of  property  taken  by  him,  if  he  took  any,  is  immaterial,  and 
it  need  not  be  shown  what  degree  of  efficiency  he  exhibited  in  giving  aid* 
and  countenance  to  the  perpetrators  of  the  trespass.  It  is  enough  if  he 
was  found  acting  in  concert  with  them.    Id, 

S.  Ant  Pkbson  Pbesbnt  at  Ck>iaii8BiON  of  Tbxspass,  who  in  any  way  or  by 
any  means  countenances  or  approves  the  same,  is  in  law  deemed  to  be- 
an aider  and  abettor,  and  liable  as  a  principaL    MeMamt9  ▼.  Lee^  386. 

4.  Pboof  that  Pkbson  is  Pbisbnt  at  Ck>iCMi88iON  OF  Trxsfass,  wrrHomr 
DiBAFPBOVUfO  or  opposing  it,  is  evidence  from  which  it  is  competent  for 
a  jury  to  infer  that  he  assented  thereto,  and  aided  and  abetted  the  same. 
Id, 

b,  Mbbb  Pbbtbnsb  of  Pbbsok  at  CoMiasaioN  of  Tbbspass,  having  No  Un- 
lawful Intbnt,  and  doing  nothing  to  countenance  or  approve  those  wh<^ 
are  actors,  does  not  render  such  person  liable  as  a  participator  therein, 
though  he  did  not  make  active  efforts  to  prevent  the  commission  of  the 
unlawful  acts.    Id, 

C  Officbr  19  NOT  T1UE8PA88BB  Who  Pbacbablt  Entibs  Housb  of  owner  or 
keeper  of  unlicensed  dog,  and  kills  it,  in  pursuance  of  a  warrant  fronv 
the  proper  authorities,  which  directs  him  to  kill  all  dogs  not  "  licensed 
and  collared "  as  required  by  statute,  and  which  statute  provides  that 
such  dogs  may  be  killed  "whenever  and  wherever  found. **  BUwr  v. 
Forehand,  82. 

7.  In  Tbbspass,  Plaintiff  is  Entttlbd  to  Damaou  for  all  injury  done,  and 
the  value  of  goods  taken  is  not  the  measure  of  damages.  In  such  case, 
it  is  proper  that  every  circumstance  going  to  show  aggravation,  as  well 
as  the  actual  injury  done,  should  be  taken  into  consideration.  AUnd  v» 
£it^,  283. 

See  Adtsbsi  Possbssion;  Pabknt  and  Child. 
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TROVER. 
See  Co-TCNAMor,  2,  S. 

TRUSTS. 

t«  No  UsB  Rbsitlts  to  Oramtob  Df  Deed  Exp&naiRO  OonsmnATioi^ 
thongh  it  is  merely  nominal,  and  never  paid,  and  parol  proof  that  tins 
oonreyanoe  was  intended  to  be  in  trast  for  the  grantor  will  not  raiea  a 
trost.     Jlogan  y.  Jaquea,  644. 

&  VxRBAL  PaoiaaB  bt  Graktkb  to  Rboonyit  Land  upon  reoeiTiiig  beck  hia 
debt  will  not  be  enforced,  either  at  law  or  in  equity,  espeeially  against  • 
pnrchaser  for  a  valuable  consideration,  without  notice.    Id, 

t,  Wherb  Trust  Fitnds,  ov  Which  Income,  Intebkst,  or  PRonrs  arm 
GiVBN  TO  Person  ior  Life,  and  the  principal  bequeathed  over  upon  th« 
death  of  the  life  tenant^  are  invested  either  by  the  trustee,  or  at  tha 
death  of  the  testator,  in  stock  or  shares  of  an  incorporated  company, 
the  value  of  which  consists  in  part  of  an  accumulated  surplus  or  ua* 
divided  earnings  laid  up  by  the  company,  such  additional  value  is  part 
of  the  capital,  which,  as  weU  as  the  par  value  of  the  shares,  must  be  kept 
by  the  trustee  intact  for  the  benefit  of  the  remainderman;  but  the  earn* 
ings  on  such  capital,  as  well  as  upon  the  par  value  of  the  shares^  belong 
to  the  life  tenant.  When  an  extra  dividend  is  declared  out  of  the  earn- 
ings of  the  company,'  it  belongs  to  the  life  tenant^  unless  part  of  it  wne 
earnings  carried  to  the  account  of  accumulated  profits,  or  surplus  ^T"^"gy 
at  the  testator's  death  or  at  the  time  of  the  investment,  if  made  since  his 
death,  in  which  case  so  much  must  be  considered  as  part  of  the  oi^taL 
VcM  Doren  v.  Olden,  G50. 

4.  Trust  Funds  uust  be  Kett  Separate  from  Privatb  Funds  of  Trubxx^ 
or  he  will  be  liable  in  case  of  loss.  They  must  be  deposited  and  loaned 
as  trust  funds,  and  kept  separate  from  other  funds.  Cfqfim  v.  BramkUp 
449. 

%,  Trustee  Who  Minolbs  Trust  Funds  with  his  Own  thkbkbt  BnoifBa 
Debtor  to  Such  Fund.  If  he  deposits  them  in  his  own  name,  and 
they  are  lost  through  the  bank's  insdvenoy,  he  is  liable;  so  an  in« 
vestment  of  them  in  stocks  in  his  individual  name  is  a  breach  of  tfa« 
trust.    Id, 

4.  Trustee's  Sale  under  Power  Contained  in  Truvt  Deed  should  b# 
made  with  preciskm  to  render  it  valid.  The  notice  of  sale  should  ocn* 
tain  such  facts  as  would  reasonably  apprise  the  public  of  the  plaoe» 
time,  and  terms  of  sale,  and  the  property  to  be  sold.  But  mere  omis- 
sions and  inaccuracies  in  these  respects,  not  calculated  to  mislead,  and 
working  no  prejudice,  will  not  be  regarded.  Therefore,  where  the  deed 
empowers  the  trustee  to  sell  at  public  auction  at  the  oourt-houae  in  a  oer* 
tain  town  and  county,  and  the  notice  states  that  the  sale  will  be  for 
cash,  at  the  court-house  door  in  such  town,  but  without  naming  the 
county,  or  stating  that  it  will  be  at  public  anotioii,  the  notice  is  sufficient 
until  it  is  shown  that  injury  results  therefrom.   Powen  v.  Kmedtkqjf,  281. 

7.  Sales  and  Titles  Founded  on  Powers  of  Sale  oontMued  in  trust  deeds 
should  not  be  avoided  for  slight  reasons.  But  where  the  power  has  not 
been  executed  in  accordance  with  essential  conditions,  the  sale  and  dead 
will  be  held  to  be  utterly  void,  at  law  and  in  equity.    Id. 

€.  Innocent  Purchaser  at  Trustee's  Sale  under  trust  deed,  without  no- 
tice, will  not  be  affected  by  a  previous  arrangement  or  agreement  be- 
tween the  debtor  and  creditor.    Id. 
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9.  Pledob  dt  Trustee,  to  Skcuke  his  Own  Debt,  of  what  is  known  to  be  trnst 

property,  is  ^ima  facie  unauthorized,  and  one  takin^r  such  security  is 
bound  at  his  peril  to  ascertain  whether  the  trustee  has  power  to  give  it 
Shaw  V.  Spencer,  107. 

10.  Term  "Trustee**  in  Stock  Certificates  Issued  to  Holder  in  his  name 

**  as  tmstee  "  is  sufficient  to  put  persons  on  inquiry  as  to  the  holder's 
right  to  pledge  them  for  his  own  debt,  and  a  pledgee  taking  them  with- 
out inquiry  does  so  at  his  peril.     Id, 

11.  EviDBNoi  OF  Usage  AMONG  Brokers  to  But  and  Sell,  in  the  market  and 
without  inquiry,  stock  certificates  issued  in  the  name  of  one  as  trustee, 
and  by  him  transferred  in  blank,  is  not  admissible  to  vary  the  established 
rule  of  ^  that  the  word  "trustee **  in  such  a  certificate  is  sufficient  to 
put  the  purchaser  on  inquiry,  and  that  he  takes  it  at  his  periL     fd. 

12.  Owner  of  Stock  Certificates,  Which  hafe  been  Fraudulently 
Pledged  by  one  hohling  them  as  trustee,  is  not  estopped  to  assert  his  claim 
of  ownership,  by  his  conduct  in  standing  by,  after  having  notified  the 
pledgee  of  his  claim  and  demanded  tlie  stock,  and  without  protest  al« 
lowing  the  pledgee  to  pay  an  assessment  upon  the  stock,  which  has  be- 
come due.     Id, 

Bee  Corporations,    11;  Executions,   1-4;  Exemptions;   Executors  and 
Administrators;  Guardian  and  Ward,  7;  Vendor  and  Vender  I. 

UNINCORPORATED    SOCIETIES. 

QliTB  OR  Devises  to  Unincorporated  JiELicious  or  Charitarle  Asso- 
ciations, which  would  otherwise  fail  for  the  want  of  a  donee  or  devise* 
competent  to  take,  have  been  upheld  in  chancery  or  the  fee  held  in 
abeyance  nntil  a  subsequent  incorporation  of  the  society,  because  the 
VMS  for  which  they  were  made  were  charitable  or  pious  uses;  but  the 
gift  must  be  specific  to  a  particular  society.  Trtuteea  c/  M.  E,  Church 
v.  Mofor  etc,  696. 

UNLAWFUL   DETAINER. 
Sea  FoBCiBLi  Entry  and  Detaikul 

USAGE. 
See  Insurance,  20w 

USES. 
See  Trusts,  1. 

VKNDOB  AND  VENDE& 

L  Iv  KqnTlTTy  VwKvam  n  not  Owner  Adverselt  to  Lxnr  of  VniDOB,  bat 
is  treated  as  a  trustee  for  him  until  the  payment  of  the  purohaae-money* 
Wakon  ▼.  Hargrovea,  429. 

t.  Vendor's  Lien  will  Prevail  against  Vendee,  and  against  Volunteers 
AND  Purchasers  under  Him,  with  notice,  or  having  an  equitable  title 
only;  against  assignees  claiming  by  general  assignment  made  under 
bankrupt  or  insolvent  laws,  or  by  a  failing  debtor  for  the  benefit  of 
creditors;  against  the  claim  of  dower  by  tiie  wife  of  the  purchaser;  and 
against  a  judgment  creditor  of  the  vendee.     Id. 

S.  Retention  and  Enturcement  op  Vendor's  EguruABLE  Lien  tor  Pu»- 
CHASE-MONET  OF  Land.  ^—  A  Vendor  of  land  who  has  taken  no  security 
AM.  Dec  Vol.  XCVU-«6 
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for  hia  purchaae-money,  although  he  has  made  an  absolute  ooiiTejuioa 
by  deed,  which  recites  that  the  consideration  haa  been  paid,  retains  an 
equitable  lien  for  the  purchase-money,  unless  expressly  or  impliedly 
waived;  and  this  lien  will  be  enforced  in  equity  against  all  persana  ex- 
oept  creditors  without  notice  holding  under  bona  fide  mortgages  or  deeds 
of  trust,  and  bona  fide  purchasers  for  a  valuable  consideration,  witlunit 
notice,  before  the  payment  of  the  purchase-money.    Id. 

4»  Pbioritt  ov  Vendor's  Equity. —  Purchasers  and  mortgagees  of  an  equi- 
table estate  take  the  same  subject  to  the  vendor's  equity;  and  purcfaassKS 
and  mortgagees  of  the  legal  estate,  with  notice  of  the  lien  before  paying 
the  purchase-money,  will  be  postponed  to  the  vendor's  equity.    Id. 

IL  Spscifio  Performance,  Vendor  of  Land  cannot  Maintain  Bill  iob, 
WHEN.  —  The  vendor  of  land,  who  has  given  bond  to  make  titie  to  the 
vendee  on  payment  of  the  purchase-money,  cannot  rna-int^n  a  bOl  for 
the  specific  performance  of  the  contract  until  he  has  put  the  vendee  in 
default  by  the  tender  of  a  deed.  The  covenants,  to  make  titie,  and  to 
pay  the  money,  are  concurrent^  mutual,  and  dependent;  and  neither 
party  can  insist  on  a  performance  of  the  contract  without  an  offer  or  ten- 
der of  performance  on  his  part;  and  this  rule  applies  with  equal  force  in 
law  and  equity.    Robinaon  v.  Harbour,  601. 

C  Averment  of  Performance. —  In  all  cases  where  the  vendee  gives  the 
vendor  his  notes  to  secure  the  payment  of  the  purchase-money,  payable 
at  different  times,  and  takes  from  the  vendor  a  bond  for  titie  when  the 
money  or  last  installment  is  paid,  performance  is  a  condition  preoedent 
to  the  right  of  recovery;  and  the  assignee  of  the  vendor  cannot  prooeed 
in  equity  to  enforce  the  vendor's  lien  against  the  land  without  averring 
and  proving  a  performance  of  the  covenant  on  the  part  of  the  vendor,  or 
tender  or  offer  to  perform,  before  the  filing  of  the  bilL  Hie  averment  in 
the  bill  that  the  assignor  of  the  note  is  ready  and  willing  to  execnte  a 
deed  on  payment  of  the  purchase-money  is  not  sufficient  to  •ostein  il 
Id, 

7.  What  Govenantb  are  Independent,  and  What  Dependent,  whkbb 

Vendee  is  to  Pat  for  Land  in  Installmbntb.  — Where  the  vendee 
of  land  covenants  to  pay  for  it  by  installments,  and  the  vendor  covenants 
to  make  title  upon  the  payment  of  the  last  installment^  the  covenants  ol 
the  vendee,  except  the  last  one,  are  independent;  but  the  vendee's  cove- 
nant to  pay  the  last  installment,  and  of  the  vendor  to  make  titie,  are  de- 
pendent, because  they  are  concurrent  acts  of  the  parties,  to  be  done  or 
performed  at  the  same  time;  and  to  entitle  either  the  vendor  or  vendee 
to  maintain  an  action  against  the  other,  he  must  aver  and  prove  perfotm- 
ance,  or  tender  or  offer  of  performance,  of  his  part  of  the  agreements    Id, 

8.  Assignee  of  Vendor's  Lien  mat  Enforce  It  against  Land. — The  as- 

signee of  notes  given  for  the  purchase  of  land,  where  the  vendor  has 
given  a  bond  conditioned  to  make  title  when  the  purchase-money  is  paid, 
may  proceed  in  equity  to  enforce  the  lien  against  the  land.     Id 

9.  Defective  Title  —  Purchaser  not  Required  to  Take  Part.—  Pte^y 

contracting  to  purchase  an  entire  estate  will  not  be  compelled  to  take 
part  of  it  in  case  a  defect  appear  in  the  titie  to  the  balance,  even  if 
proportionate  compensation  can  be  awarded  for  the  part  in  respect  te 
which  the  title  is  defective.     Oibert  v.  Peteler,  785, 

10.  Value  of  Improvements.  —  One  in  possession  of  land  under  agreement 
of  purchase,  which  required  him  to  make  large  expenditures  for  inqprove- 
ments  thereon,  as  a  condition  upon  which  he  was  to  receive  his  deed. 
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where  the  title  proves  to  be  defective,  has  an  eqaitable  lien  upon  the 
lanil  for  the  value  of  hia  iiriprovementa.     Id, 
II.  NoTiCB. —  Where  plaintiGT's  deed  contains  a  referenoe  ^  another  deed 
daly  recorded,  wfaieh  contains  a  condition  limiting  hia  estate^  he  will  be 
held  to  have  had  notice  of  the  condition.     I<L 

See  Damages,  10;  Kstoppel,  2;  Trusts,  2. 

VENUE. 
See  Pleading  and  Practicb,  31-36. 

WAR. 

I.  Nature  of  Govrrnment  or  Contkdbrate  States  with  Rrspbct  to  That 
ov  United  States.  —  The  Confederate  States  of  America,  and  the  state 
governments  organized  under  it,  in  relation  to  the  United  States  and  its 
loyal  citizens,  were  not  governments  dejure  or  dtfaxic  as  thoee  terms 
are  used  in  the  law  of  nations.     Caanell  v.  BackrcKk,  436. 

1  Confederate  Governmrnt  was  0>'b  db  Facix)  as  to  rrs  Own  Citizkns. 
In  reference  to  all  matters  of  internal,  private,  and  domestic  import, 
not  affected  by  the  laws  and  constitution  of  the  United  States,  and  which 
were  completed  and  consummated,  —  in  other  words,  executed,  —  the 
eonfederate  government  and  the  state  govern  men  ts  under  it  were  govern- 
ments  in  fact  for  the  tiiiifl  being  for  the  purpose  of  protecting  the  rights 
of  persons  and  property,  and  as  an  immunity  to  its  citizens  from  liability 
anu  punishment  for  obeying  the  laws  of  such  government,     fd, 

8.  Coui  TS  WILL  Leave  Parties  in  Pari  Delicio  Exactly  am  It  Finds 
Them.  Thus  where  parties  who  were  residents  within  and  adherents 
to  the  confederate  government  during  the  late  civil  war  had  a  contro- 
versy  as  to  their  legal  rights  as  existing  under  that  government,  the 
courts  of  the  legitimate  government,  when  restored,  denied  their  active 
ai*l  tu  either  party,  and  left  them  exactly  as  they  found  them.     Id. 

4.  Effects  OF  War. — During  Existence  of  War  between  Independent 
Nations,  all  communication,  correspondence,  and  intercourse  between 
the  citizens  of  the  belligerent  powers,  except  such  as  may  be  warlike  in 
its  character,  or  licensed  by  the  sovereign  power,  must  absolutely  termi- 
nate; and  all  contracts  and  agreements  between  citizens  of  one  of  the 
belligerent  powers  with  those  of  the  other,  unless  brought  within  the 
above  exception,  are  illegal  and  voitL     Mima  v.  ArmMrongt  472. 

i.  Same.  —All  Contraci's  Entered  into  bbtwkbn  Citizens  of  Unitbd 
States  and  CmzsNs  uf  Confxdkrate  States  during  Late  Ctvil 
War  were  Illegal  and  Void,  unless  licensed  or  permitted  by  the 
President  of  the  United  States,  not  only  because  all  intercourse  between 
citizens  of  the  different  belligerents  was  forbidden  by  the  act  of  Congress 
of  the  United  States  of  July  13, 1861,  and  the  prodamation  of  the  Presi- 
dent in  pursuance  thereof,  but  also  because  the  principle  of  international 
law  forbidding  all  intercourse  between  the  oitisens  of  independent 
nations  during  the  existence  of  war  was  applicable  to  the  war  between 
the  United  States  and  the  Confederate  States.    Id, 

%,  Ikteroourse  Which  is  Prohxbitbd  bt  Law  of  Nations  between  oitisens 
of  two  belligerents  during  a  state  of  war  includes  any  act  of  Toluntary 
submission  to  the  enemy,  or  reoeiving  his  protection,  as  well  as  any  act 
or  contract  which  tends  to  increase  hia  resoaroe8»  and  every  kind  of 
trading  or  commercial  dealing  or  interooarse,  whether  by  transmiswon  of 
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